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PREFACE  TO  THE  FOURTH  EDITION. 


This  is  not  a  mere  reprint  with  additions  ;  it  is  in 
the  most  enlarged  sense  a  new  edition.  Every  note  has 
been  revised,  many  excised,  some  entirely  rewritten, 
others  condensed,  and  very  many  added,  the  additions 
far  exceeding  the  increase  (208  pages)  in  the  bulk  of 
the  volume.  The  present  edition,  it  is  believed,  exhibits 
a  complete  epitome  of  the  law  and  practice  under  the 
code  of  procedure,  as  it  existed  and  was  understood  at 
the  time  of  this  publication,  and  contains  a  reference  to 
every  reported  and  many  manuscript  decisions  of  our 
own  and  foreign  courts,  germain  to  the  text,  with  the 
latest  amendments  of  the  law  and  the  rules  of  court, 
arranged  on  the  plan  adopted  in  the  preceding  editions. 

The  index  is  new,  and  the  facility  of  reference  in- 
creased by  distinguishing  the  notes  by  letters  prefixed 
to  the  paragraphs  on  each  page,  alphabetically.  The 
editor  of  the  preceding  editions  edited  this ;  and  he 
haB  availed  himself  of  every  means  experience  has  sug- 
gested to  render  the  present  volume  useful  to  the  pro- 
fession, and  worthy  a  continuance  of  the  favor  with 
which  the  preceding  editions  have  been  received. 

New  York,  October^  1855. 
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ADDENDA.- 


To  note  to  Beetion  165.  The  answer  may  allege  that  publication  was  true  as  a 
defcnee  together  with  matter  tending  to  prove  its  tmth  in  mitigation.  Bidtey  v. 
Sham,  %  Xtman,  67. 

To  wmU  to  feetion  888.  Stating  and  setting  out  a  promissory  note  signed  by 
th€  d^endant  ia  not  a  sufficient  statement     CItappel  v»  Chappelf  2  Keman,  215. 
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[The  figvee  within  brackets,  placed  after  the  namber  of  the  section,  are  the  nuro- 
ter  of  the  correepondiog  seetton  in  the  code  of  1848.] 


AN  ACT 

To  amend  the  act  entitled  "  An  act  to  eimplifi/  and  abridge  the 
pretcticej  pleadings,  and  jn'Oceedings  of  the  courts  of  this 
State,'' passed  April  12, 1848. 

Passed  April  11, 1849. 

The  act  entitled  '^An  act  to  simplify  and  abridge  the 
practice,  pleadings,  and  proceedings  of  the  courts  of  this  State," 
passed  April  12,  1848,  is  hereby  amended  so  as  to  read  as 
follows : 

AN  ACT 

To  simplify  and  abridge  the  practice,  pleadings,  and  proceed- 
ings of  the  courts  of  this  State. 

Whereas,  it  is  expedient,  that  the  present  forms  of  actions, 
and  pleadings  in  cases  at  common  law  should  be  abolished- 
and  that  the  distinction  between  legal  and  equitable  rem- 
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edies  should  no  longer  continue,  and  that  a  uniform  course  of 
proceeding,  in  all  cases,  should  be  established ;  Therefore, 

The  People  of  the  State  of  New  YorJc^  represented  in  Senate 
and  Assemlly^  do  enact  asfollowa : 


General  Definitions  and  Divisions. 


Skction  1.  Dmsion  of  remediei. 

2.  DefioUioii  of  an  action. 

#  3.  Definition  of  a  special  proceedinjr. 

4.  Division  of  actions. 

5.  Definition  of  a  criminal  action. 

6.  Definition  of  a  civil  action. 

7.  Civil  and  criminal  remedies,  not  merged. 

8.  Division  of  act. 


§  1.  [1.]  Eemedies. 

Bemedies  in  the  courts  of  justice  are  divided  into, 

1.  Actions. 

2.  Special  proceedings. 

§  2.  [2.]  (Amended  1849.)    Action. 

An  action  is  an  ordinary  proceeding  in  a  court  of  justice  j^ 
by  which  a  party  prosecutes  another  party  for  the  enforcement 
or  protection  of  a  right,  the  redress  or  prevention  of  a  wrong, 
or  the  punishment  of  a  public  offence. 

a.  This  section  in  the  code  of  1848,  instead  of  tlie  words  in  iUXie^  had  these 
words,  *' a  regular  judicial  proceeding,*'  and  per  Barcnlo,  J.,  "  the  word  regtt/or 
cannot  be  fairly  applied  to  statutory  proceeding  unknown  to  the  *  common  law '  " — 
Traxitr  v.  TratWy  3  Pr.  R.,  351, 353.  But  per  Gridley,  J.,  '*  An  action  given  by 
statute  may  be  just  as  regular  aa  an  action  of  common  law  origin."  Myert  v.  Rat-' 
baek^  2  Code  Rep.,  13—4  Pr.  R.,  83,  85  ;  Myers  v.  Borland,  ib„  and  per  Barcnlo,  J., 
*'  I  certainly  had  no  doubt  whether  a  tuit  for  partition  of  lands  was  *  a  regular 
judicial  proceeding,'  I  did  intend  to  say  that  proceedings  by  petition  for  partition  were 
not  merged  in  the  legal  actions  of  the  code.''    Row  v.  Roto,  4  Pr.  R.,  133. 

6.  Perhaps  a  proceeding  to  dissolve  a  moneyed  corporation  is  an  action  7  KmU 
ten9troth  r.The  Astor  Bank,  2  Dner,  632. 

e.  An  application  for  an  injunction  is  not  an  ordinary  proceeding  in  a  court  of 
jastiee.    Becker  v.  Hagar,  8  Pr.  R.  68. 

d,  A  creditor's  suit  is  undoubtedly  an  action  within  this  definitioD.  Quick  v. 
Keeler,  2  Sand.  231.  But  in  Dunham  v.  Nicholson^  t6.,  636,  this  dictum  waa 
qualified ;  and  it  is  there  said,  '*  Though  it  (a  creditor's  suit)  assumes  the  form  of  an 
action,  it  is  really  a  proceeding  to  carry  out  an  eziafcing  judgment." 

e.  The  proceeding  to  obtain  a  discovery  of  books,  &a,  is  not  an  action,  per  Sill,  J.,, 
m  Follett  V.  Weody  3  Pr.  R.,  303, 304;  1  Ck>de  Rep.,  65. 
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«.  A  proceeding  for  partition  of  land  is  dearly  an  action,  per  Harris,  J.  in  Bachu 
y.  StillwU,  3  Pr.  R  318 ;  1  Code  Rep.,  70  ;  and  per  Gridley,  J.  in  Myers  v.  Ras- 
back,  a  Code  Rep.,  13 ;  4  Pr.  R.  83.  Myera  v.  Borland^  ib.  Bat,  per  Bareulo^  J., 
the  proceedings  in  question  have  never  been  deemed,  treated,  or  called  a  legal  action; 
the  ReTisers  in  their  notes  say,  they  resemble  more  "  a  bill  in  equity  than  an  action  at 
Imw ;"  which  clearly  implies  that  they  are  neither.  Traver  r.  Traver.  3  Pr.  R., 
351,353. 

§  3.  [3.]  Special  proceeding. 

Every  other  remedy  is  a  special  proceeding. 

h.  The  proceeding  supplementary  to  an  execntion  is  a  special  proceeding,  per 
WOlardy  J.,  in  Davia  y.  Twrnavt  4  Pr.  R.,  190,  192 ;  and  the  proceeding  to  assess 
dsmages  on  the  lajring  out  of  plank  roads  under  chapter  210  of  the  laws  of  1847,  is 
most  nndottbtedly  what  nnder  the  code  is  denominated  a  "special  proceeding,"  per 
HasoD,  J.  £s parte  Ratuom,  3  Code  Rep.,  148.   Cited  and  approved  1  Kernan  277. 

§  4.  [4.]  Division  of  actions. 
Actions  are  of  two  kinds : 

1.  Civn ; 

2.  Criminal. 

§  5.  [5.j  (Amended  1849.)*   Criminal  action. 

A  criminal  action  is  prosecuted  by  the  people  of  the  State, 
as  a  party,  against  a  person  charged  with  a  public  offence,  for 
the  pmiishment  thereof. 

§  6.  [6.]  Oivil  action. 

Every  other  is  a  civil  action. 

§  7.  [7.J  Remedies  not  merged. 

Where  the  violation  of  a  right  admits  of  both  a  clvU  and 
criminal  remedy,  the  right  to  prosecute  the  one  is  not  merged 
in  the  other. 

§  8-  [8.]  (Amended  1849.)    Division  of  act. 

This  act  is  divided  into  two  parts : 

The  first  relates  to  the  courts  of  justice,  and  their  juris- 
diction ; 

The  second  relates  to  civil  actions  commenced  in  the  courts 
of  this  State  after  the  1st  day  of  July,  1848,  except  when  other- 
wise piovided  therein,  and  is  distributed  into  fifteen  titles. 
The  first  four  relate  to  actions  in  all  the  courts  of  the  State ;  and 
the  others,  to  actions  in  the  supreme  court,  in  the  county  courts, 
in  the  superior  court  of  the  city  of  New  York,  in  the  court  of 
common  pleas  for  the  city  and  county  of  Kew  York,  in  the 
mayors'  courts  of  cities,  and  in  the  recorders'  courts  of  cities, 
and  to  appeals  to  the  court  of  appeals,  to  the  supreme  court,  to 
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the  county  courts,  and  to  the  superior  court  of  the  city  of  New 
York. 

a.  This  Mction  limits  the  proviaioDB  of  the  code  to  proceedingB  in  auits  oommeneed 
after  the  code  took  effect  Merrit  ▼.  Wing,  4  Pr.  R,  14 ;  Clark  ▼.  Crandall^  4 
i6.,  127;  Q  Code  Rep.,  70;  Traieott  y.  King,  4  Pr.  fi.,  173;  TAompfon  y. 
Blanehard^  4  ib.,  2G0  ;  Doty  v.  Brown,  4  t6.,  429.  The  superior  court,  howeTer, 
proceeding  on  the  principle  that  an  appeal  is  in  some  respects  a  new  action,  have 
held,  contrary  to  the  decisions  in  the  supreme  court,  that  in  a  suit  commenced 
before  the  code  took  effect,  in  which  an  appeal  is  brought  after  the  code  took  effect, 
this  section  extends  the  provisions  of  the  code  to  the  proceedings  and  costs  on  such 
appeal.  Kanou9e  v.  Martin,  2  Sand.  739,  741 ;  3  Code  Rep.,  S03.  In  OverteerB 
of  Clayton  r.  Beedle,  1  Barb.,  11,  Allen,  J.,  following  the  dicta  of  Jewett  and 
Cowen,  JJ.,  in  McDonald  v.  New  York  City  Savingt^  Bank,  2  Pr.  R,  35,  and 
Moore  v.  Cooley,  2  Hill,  412,  held,  that  a  writ  of  error  was  not  a  soit  or  action. 

h.  See  section  459,  po9t. 
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PART  I. 


OP  THE  COURTS  OP  JUSTICE  AND  THEIR  JURISDICTION, 

TITLE      I.    Of  tbi  Coorts  in  gbiieeal. 
II.    Of  TBI  CoDBT  OF  Affkalb. 
IIL    Of  TAB  SuF&BHB  Covet;  Circoit  Coubti;  and  Courts  of  Oybr 

AND  Terminer.  . 
IV.    Of  tbb  County  Courts. 

y.    Of  tbb  Sufbrior  Court,  and  Coubt  of  Common  Pleas  in  the  City 
of  New  York,  and  the  Mayors'  and  Recordbrs'  Courts  in 
OTHBB  Cities. 
VL    Of  tbb  Courts  of  Justices  of  tbb  Peace. 
TIL    Of  Juiticbb  and  other  Inferior  Courts  in  Cities. 


TITLE  I. 
Of  the  Courts  in  general. 

Section    9.    The  several  courts. 
10.    Their  jurisdiction. 

§  9.  [9.]  (Amended  1849.)    The  several  courts. 
The  following  are  the  courts  of  justice  of  this  State. 

1.  The  court  for  trial  of  impeachments. 

2.  The  court  of  appeals. 

3.  The  supreme  court. 

4.  The  circuit  courts. 

5.  The  courts  of  oyer  and  terminer. 

6.  The  county  courts. 

7.  The  courts  of  sessions. 

8.  The  courts  of  special  sessions. 

9.  The  surrogates'  courts. 

10.  The  courts  of  justices  of  the  peace. 

11.  The  superior  court  of  the  city  of  New  York. 

12.  The  court  of  common  pleas  for  the  city  and  county  of 

New  York. 

13.  The  mayors'  courts  of  cities. 

14.  The  recorders'  courts  of  cities. 
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15.  The  marine  court  of  the  city  of  New  York. 

16.  The  justices'  courts  in  the  city  of  New  York. 

17.  The  justices'  courts  of  cities. 

18.  The  police  courts. 

§  10.  [10.]    Thdr  jvHadiction  generally. 

These  courts  shall  continue  to  exercise  the  jurisdiction  now 
vested  in  them  respectively,  except  as  otherwise  prescribed  by 
this  act. 

TITLE  II. 

The  Court  of  Appeals,^ 

Section  11.  Its  jarisdietion. 

12.  Power  of  court, 

1 3 .  Termi .    Preference  of  oaiuee. 

14.  Judgmentt  I^o^  given. 

15.  Sheriffs  to  provide  rooms,  ^. 

16.  Court  may  be  adjourned. 

§  11.  [11.]  (Amended  1849, 1851, 1852.)    Jurisdiction. 

The  court  of  appeals  shall  have  exclusive  jurisdiction  to 
review  upon  appeal,  every  actual  determination  hereafter  made 
at  a  general  term,  by  the  supreme  court,  or  by  the  superior 
court  of  the  city  of  New  York,  or  the  court  of  common  pleas 
for  the  city  and  county  of  New  York,  in  the  following  cases, 
and  no  other : 

1.  In  a  judgment  in  an  action  commenced  therein,  or 
brought  there  from  another  court ;  and  upon  the  appeal  firom 
such  judgment,  to  review  any  intermediate  order  involving  the 
merits  and  necessarily  affecting  the  judgment. 

2.  In  an  order  affecting  a  svhstantial  righty  made  in  mch 
action^  when  such  order  in  effect  determines  the  action  and  pre- 
vents ajvdgmentyfrom  which  a/n  a^ppeal  might  he  taken. 

3.  In  a  final  order  affecting  a  substantitd  right,  made  in  a 
special  proceeding,  or  upon  a  summary  application  in  an  action, 
after  judgment. 

4.  But  such  appeal  shall  not  be  allowed  in  an  action  origin- 


*  See  Rules  in  Appendix ;  and  Laws  of  1847,  pp.  263,  306,  313,  313, 330,  333, 
425, 426,  555.  638. 
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ally  commenced  in  a  court  of  a  justice  of  the  peace,  or  in  the 
marine   coart  of  the  city  of  New  York,  or  in.  an  assistant 
justice's  court  of  {hat  city,*  or  in  a  justice's  court  of  any  of  the 
cities  of  this  State. 

Nature  of  the  amendmentt. 

«.  In  the  Code  of  1848,  this  sectioa  was  without  the  now  lecond  rabdiyiaion,  and 
iniAead  of  the  words,  *'  or  in  any  of  the  jnsiioea'  coorta  of  this  State,"  had  the  words, 
*'  or  in  the  roonioipal  coart  of  the  oity  of  Bropklyn,  or  in  a  jastioes'  oonrt  of  the  cities 
of  Albany,  Troy,  and  Hadson  respectively."  The  ameDdment  of  1849  consisted  in 
striking  out  the  words,  **  the  cities  of  Albany,  Troy,  aod  Hadson,  respectively,"  and 
sabstitntjng  therefor  the  words,  **  any  of  the  cities  of  this  State." 

h.  The  amendment  of  1851  wai^  the  addition  of  the  now  second  snbdivbion  ;  the 
omiasion,  where  the  asterisk  is  placed,  of  the  words  "  or  the  municipal  court  of  the 
city  of  Brook] jm ;"  and  likewise  the  insertion,  as  a  separate  subdivision  (subdivision 
4),  of  the  words  '*  in  an  order  granting  a  new  trial."  The  amendment  of  1852 
coDsiated  in  striking  out  subdivision  4.  While  subdivision  4  remained  in  force,  only 
one  decimon  is  reported  upon  it,  and  that  is  Moore  v.  Weetervelt,  1  Code  Rep.  N.S., 
415.  As  to  the  municipal  court  of  the  city  of  Brooklyn  (**  the  city  court  of  Brook- 
lyn,") see  Laws  of  1849,  p.  1*71,  s.  6  ;  Laws  of  1850,  p.  148,  s.  1 ;  and  note  to  sec- 
iioa,  33,  post, 

Cn  The  court  of  appeala  after  the  abrogation,  by  laws  of  1852,  of  subdivision  4  of 
asetion  II,  which  permitted  an  appeal  to  that  court  from  an  order  granting  a  new 
trial,  allowed  appeals  from  orders  granting  new  trials  taken  prior  to  the  alteration  of 
the  law  to  be  diamiased  without  costs.  GaU  v.  WelU^  7  Pr.  R.,  191 ;  Pottery. 
Jones,  t6.,  192. 

d.  Subsequently  it  was  enacted — 

(Laws  of  1854,  p.  317:  took  effect  3d  April,  1854)— 

§  1.  In  all  eases  where  r^ular  and  valid  appeals  were  taken  to  the  court  of 
appeals^  from  orders  ef  the  supreme  court  granting  new  trials  in  causes  pending 
therein,  pursuant  to  the  eleventh  section  of  the  code  of  procedure  as  amended  by  the 
act  pases d  on  the  tenth  day  of  July,  1851,  the  court  of  appeals  shall  proceed  to 
bear  and  determine  such  appeals,  any  thing  oon'tained  in  the  act  further  amending 
the  code  of  procedure  pasaed  on  the  sixteenth  day  of  April,  1852,  to  the  contrary 
notwithstanding.  Provided,  however,  that  such  appeals  were  taken  before  the  said 
last  mentioned  act  took  effect  as  a  law. 

» 

Additional  juritdietion  of  Court  of  Appeals. 

t.  In  addition  to  the  jurisdiction  conferred  by  this  section,  this  court  has  jurisdiction 
of  all  cases  pending  in  the  late  court  for  the  correction  of  errors  on  the  first  Monday 
of  July,  1847,  and  on  that  day  transferred  to  this  court  by  the  constitution,  and  now 
remaining  undetermined.    (Laws  of  1847,  p;  322,  s.  12.) 

See  &ction  460  of  this  code,  and  note. 

/.  By  lawB  of  1853,  cap.  421,  p.  820,  it  is  enacted,  that  *  The  court  of  appeals, 
or  any  jadge  thereof,  in  term  or  vacation,  shall  have  power  upon  satisfactoi^  yoof 
that  aov  final  order  or  decree  of  the  late  court  of  chancery  has  not  been  properly 
enrolled,  to  make  an  order  for  the  due  enrollment  thereof,  or  for  an  amendment  of 
the  enrollment  thereof,  to  the  aame  extent,  and  with  the  like  effect,  that  the  said 
eoort  of  chancery  might  have  done. 

Wording  of  Section,  how  construed, 

a.  By  this  section,  the  court  has  authority  to  review  only  actual  determinations 
of  the  inferior  court,  that  is,  questions  upon  which  the  inferior  court  haa  aetuallif 
passed,  per  Allen  J.,  Ray  nor  v.  Clark,  3  Code  Rep.,  230;  7  Barb.,  581 ;  and  only 
determinationa  *'  hereafter  made,*^  which  means  after  the  code  took  effect,  per  Bron* 
aoB,  X,  in  Rice  v.  Floyd,  1  0)de  Rep.  112;  3  Pr.  R.  366. 

A.  In  Oridley  v.  Daggett  (1  Code  Rep.  N.S.,  386 ;  6  Pr.  R.,  280)  a  decision  had 
been  teade  at  special  term,  and  appealed  to  the  general  term.  At  the  general  term 
Ao  bearing  of  the  appeal  took  place,  but  a  judgment  wfts  entered  under  a  stipulation 
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and  with  a  view  to  an  appeal  to  thia  coart  An  appeal  waa  had,  and  both  pari 
aaked  to  have  it  heard  upon  the  merits,  bat  it  was  held  that  the  court  had  do  < 
oretioD.  The  itatute  is  imperatiye — there  must  be  an  *<  actual  determination*' 
the  court  below ;  and  the  appeal  waa  diamiaaed  for  want  of  luch  actual  determi 
tion  as  the  code  requires. 

a.  The  *^9peeial  proceedingt*^  mentioned  in  subdiTision  3  of  this  section, 
not  the  **  provisional  remedies  "  provided  for  by  Title  VII.  of  Fart  IL  {sa.  178  to  2 
of  the  code.     Oenin  v.  Tompkins^  1  Code  Rep.  N.  S.  415. 

b.  The  words  in  this  section,  *'  brought  there  from  another  court,"  have  b 
held  to  include  suits  pending  in  the  late  court  of  chancery  on  the  first  Monda] 
July,  184Y,  and  tranef erred  to  the  supreme  court  by  force  of  the  constitution  (A 
xiv.  s.  5.),  and  judiciary  act  (Laws  of  1847,  p.  322,  s.  12),  where  the  decree  ' 
made  after  the  code  took  effect ;  and  that  suits  transferred  might  well  be  conside 
MBuita  brought.  Farm,  Loan  ^  Trust  Co.  v.  Carroll,  4  Pr.  R.,  211,212 
Code  R,  138;  2  Coms.,  566. 

When  the  appeal  to  or  is  not  governed  by  the  code, 
e.  The  right  to  review  on  appeal  to  the  court  of  appeals  a  final  order,  judgment 
decree,  made  prior  to  July,  1847,  as  also  the  time  and  manner  of  prosecuting 
appeal,  depend  on  the  old  law.    Mayor  of  New   York  v.  Schermerhorn,  I  C 
Rep.  109 ;  1  Corns.,  423. 

d.  When  a  final  order,  judgment,  or  decree,  is  made  after  the  1st  of  July,  1^ 
whether  the  suit  was  commenced  berore  or  after  that  day,  the  right  to  appeal,  I 
depeuds upon  the  code.  Selden  v.  Vermilya^  1  Code  Rep.,  1 10 ;  1  Coms.  534 ;  Ma 
of  New  York  v.  Schermerhorn,  1  Code  Rep.  109 ;  1  Corns.  423. 

e.  This  section  (s.  11)  repeals  sections  5  and  10  of  the  judiciary  act  (Laws  of  IS 
p.  639),  giving  an  appeal  from  the  decisions  of  the  supreme  court  granting  or  refus 
a  new  trial  on  a  bill  of  exceptions.  Tilley  v.  Phillips,  3  Pr.  R.,  364  ;  1  Code  Ri 
111 ;  1  Coms.,  610.  And  see  also  Or  over  v.  Coon,  3  Pr.  R.,  341 ;  1  Code  R 
96  ;  Selden  v.  Vermilya,  3  Pr.  R.,  342  ;  1  Code  Rep.,  101 ;  Anon.  1  Code  Ri 
101 ;  therefore  in  Tilley  v.  Phillips  (supra),  it  was  decided  that  no  appeal  lay  to 
court  of  appeals  from  an  order  made  upon  a  bill  of  exceptions  under  the  iudiciary 
of  1847,  because  such  order  was  made  after  the  Ist  of  July,  1848  (the  day  the  c 
went  into  operation),  although  the  suit  hsd  been  commenced  before  July,  IS 
But  where  an  appeal  from  the  decision  of  the  supreme  court,  granting  a  new  t 
on  a  bill  of  exceptions  was  taken  under  the  judiciary  act  before  the  code  went  i 
effect,  it  was  held  that  the  court  had  authority  to  decide  such  appeal  after  the  c 
took  effect.    Butler  v.  Miller,  3  Pr.  R.,  339  ;  1  Code  Rep.,  110. 

/.  "  Whether  appeals  may  still  be  brought  from  the  decision  of  the  supreme  co 
on  bills  of  exceptions  in  cases  where  the  action  was  pending  prior  to  the  first  daj 
July,  is  a  question  which  need  not  now  be  decided.  We  are  of  opinion  that  I 
appeal  may  be  prosecuted  in  the  same  manner  as  though  the  code  had  not  b 
passed.'*  And  see  also  Spaulding  v.  Kingsland,  1  Code  Rep.,  110 ;  1  Coms.,  4 
Rice  V.  Floyd,  1  Code  Rep.,  112;  Dunlap  v.  Edwards,  3  ib.,  197  ;  3  Corns.,  34 

No  aj^eal  lies  to  the  court  of  appeals  in  the  following  eases. 

g.  Where  there  was  a  verdict  and  judgment  without  any  exceptions  or  procc 
ings  intermediate  the  verdict  and  filing  the  judgment  record,  and  an  appeal  i 
brought  upon  the  judgment  The  suit  was  commenced  prior  to  Ist  July,  18' 
but  uie  verdict  and  judgment  were  obtained  after  that  time.  Lake  v.  6ib8o% 
Pr.  R.,  420. 

h.  Upon  a  mere  question  of  costs.    Sherman  v.  Daggett^  3  Pr.  R.,  426. 

t.  From  a  decision  on  a  motion  to  set  aside  a  judgment  or  decree,  either 
irregularity  or  as  matter  of  favor.     Sherman  v.  Felt,  3  Pr.  R,  425. 

j.  To  review  a  judgment  upon  a  report  of  referees,  upon  a  case  contain 
merely  the  evidence  before  the  referees,  and  the  same  as  used  before  the  supre 
court.    Sturgess  v.  Merry.    3  Pr.  R.,  418. 

k.  From  the  decision  of  the  supreme  court  on  a  case :  there  must  be  a  bill  of 
captions  or  special  verdict.  So  held,  where  there  was  a  trial  in  an  action  of  eje 
ment,  and  a  verdict  taken  subject  to  the  opinion  of  the  supreme  court  upon  a  c 
to  be  made — which  was  made,  and  the  general  term  gave  judgment  for  the  def 
dant  on  the  case — which  order  was  appealed  to  this  court.  Wright  v.  DougU 
3  Pr.  R.,  4ia 
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«.  Fron^a  jodgment,  except  apon  a  bill  of  exoeptione  or  ■pecial  verdiot,  pre- 
■eatiii^  qaestioiiB  of  law.  So  held,  where  there  was  a  tiial  before  a  judge,  with- 
cmt  a  jury,  and  a  ca»e  made,  upon  which  the  general  term  denied  a  new  trial,  which 
was  incorporated  in  the  reoOTO,  and  appealed  to  this  court,  Livingston  t.  Radeliff. 
3  Pr.  R,  417. 

h.  From  an  order  of  the  lupreme  court  at  a  general  term,  denying  a  rehearine 
of  an  order  made  at  a  special  term,  where  the  order  made  at  special  term  is  such 
as  would  not  be  reviewed  by  this  court  on  appeal  if  oonfirmed  by  the  general  term. 
Mmrviu  t.  Seymour,  1  Code  Rep.,  lU  ;  3  Pr.  R,  340 ;  1  Coms.,  535. 

e.  Thus,  where  a  motion  was  made  at  a  special  term  for  an  order  to  compel 
one  of  the  oomplaioants  to  appear  and  submit  to  an  examination  before  a  master  to 
whom  the  cauee  had  been  referred,  and  was  denied,  and  an  appeal  then  taken  to 
the  general  term,  where  a  rehearing  was  denied,  held,  not  an*  appealable  order  to 
this  court,  even  if  the  general  term  had  oonfirmed  the  order.    lb, 

d.  From  an  order  on  a  rehearing  at  a  general  term  of  the  supreme  court  vacating 
an  order  of  reference  to  ascertain  the  amount  of  damages  occasioned  by  a  tempo- 
rary inranction.    Anon,    4  Pr.  R.,  80. 

«.  From  an  order  setting  aside  a  decree  of  divorce  taken  as  confessed,  and  al- 
lowing alimony.     Carpenter  v.  Carpenter,  2  Code  Rep.,  83  ;  4  Pr.  R.,  139. 

/.  From  a  decision  on  a  motion  to  dissolve  a  temporary  injunction.  Vande- 
water  v.  KeUey,  2  Code  Rep..  3 ;  3  Pr.  R.,  338. 

ff.  From  the  verdict  of  a  jury  upon  a  question  of  fact,  upon  the  trial  of  which 
there  is  a  question  as  to  the  credibility  of  a  witness  by  which  it  is  sought  to  be  proved. 
Riee  v.  Floyd,  4  Pr.  R ,  27 ;  1  Coms.,  608. 

A.  From  an  order  setting  aside  an  answer  as  frivolous,  and  that  the  plaintiff 
have  judgment  as  for  want  of  an  answer,  and  a  further  order  that  the  defendant 
submit  to  ao  examination  on  oath  concerning  his  property,  and  the  judgment  to  be 
given  on  the  complaint  It  is  not  the  final  judgment  iq  the  action.  Dunham  v. 
ItichoUon,  2  Code  Rep.,  70 ;  4  Pr.  R,  140. 

I.  From  an  order  at  1060181  term  without  first  being  reheard  at  general  term. 
Grade  v.  Pieroon,  3  Pr.  R.,  218 ;  1  Coma,  228. 

j.  On  reversal  by  supreme  court  of  judgment  of  common  pleas  on  bill  of  excep- 
tions contained  in  the  record  as  an  appeal  under  act  of  December,  1847.  Fargo  v. 
Brown,  3  Pr.  R.,  294 ;  1  Corns.,  429.  ^ 

k.  From  an  order  of  the  Chancellor  deciding  a  motion  to  open  the  biddings  at  a 
master's  sale.  Hatleton  v.  Wakeman,  3  Pr.  R.,  457 ;  Lord  v.  Peister,  MS.  Octo- 
ber, 1852. 

/.  From  an  order  of  the  supreme  court  at  general  term,  reversing  a  judgment 
c^btained  at  the  circuit  and  ordering  a  new  trial.  Duane  v.  Northern  R.  R,  Co,,  3 
Code  Rep.,  72  ;  4  Pr.  R.,  364 ;  3  Corns.,  545. 

m.  From  an  order  awarding  or  refusing  an  issue  to  be  tried  at  law,  and  the  grant- 
ing or  refnsiog  a  new  trial.    Lansing  v.  Riiooell,  4  Pr.  R,  213. 

n.  From  a  decree  which  directs  a  reference  for  the  purpose  of  taking  an  account 
between  the  parties,  and  for  other  purposes,  and  reserves  further  directiotTs  until  the 
coming  in  and  oonfirmation  of  the  report,  and  then  '*  that  such  further  order  and 
decree  may  be  made  thereon  as  shall  be  just."  It  is  not  a  final  decree,  Cruger  v. 
JDougUu,  2  Code  Rep.,  129  ;  4  Pr.  R.,  215 ;  Harrio  v.  Clark,  2  Code  Rep.,  47  \  4 
Pr.  R,  78 ;  WelU  v.  Oiboon,  MS.  October,  1852. 

o.  From  an  order  made  at  the  general  term  of  the  supreme  court  confirming  an 
order  vacating  a  master's  or  receiver's  sale.  It  was  a  matter  in  the  discreUon  of  the 
court     Wakeman  v.  Price,  3  Code  Rep.,  186 ;  2  Corns.,  334. 

p.  Fh>m  an  order  made  at  the  general  term  of  the  supreme  court  confirming  an 
order  which  denied  a  motion  to  set  aside  a  judgment  entered  on  a  warrant  of  attor- 
ney, before  the  coda  went  into  effect  Dunlop  v.  Edwards,  3  Code  Rep.,  197 ;  3 
Coma.,  341. 

7.  From  a  decision  at  the  circuit  on  a  case.  So  held  where  a  case  was  inserted 
io  tne  jodgmeiit  record,  and  was  there  called  a  bill  of  exceptions,  but  had  not  in  fact 
been  tnrneid  into  a  bill  of  exceptions.    King  v.  Dennis,  3  Pr.  R.,  419  ;  2  Coms.,  189. 

r.  From  an  order  of  the  supreme  court  at  general  term  denying  a  motion  for  a 
stay  of  proceedings  on  a  judgment,  and  for  liberty  to  move  to  set  aside  a  report  oC 
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referee  withoat  an  appeal,  or  for  an  order  extending  the  time  to  appeal.    Eno»  t. 
7%ma»,  5  Pr.  R,  359.     # 

a.  Wbere  an  aetioa  wae  oommenoed  in  a  joatice'e  coort,  and  the  proceedings  die- 
oonttnoed  by  reason  of  title  coming  in  (faestion,  and  an  action  for  the  aame  canae 
waa  commenced  in  the  old  coart  of  Common  Fleas,  and  bj  operation  of  the  law  waa 
transferred  to  the  supreme  court, — the  appeal  from  the  judgment  of  the  supreme 
court,  in  such  action  was  dismissed,  on  the  ground  that  it  was  an  action  originally 
-commenced  in  a  justice's  court     See  Brown  y.  Brovon^  6  Pr.  R.,  320  ;  2  Sold.  186. 

b.  The  court  cannot  reyjew  the  decision  of  referees,  or  the  judgment  of  a  subordi- 
nate-court for  an  error  of  fact  merely,  however  dearly  the  decision  may  be  against 
the  testimony.    Bor9t  ▼.  Spelman,  4  Coms.,  284. 

•  e.  On  an  appeal  from  a  judgment,  the  court  will  not  review  an  order  made  at 
•chambers,  and  from  which  no  appeal  has  been  taken  to  the  general  term  of  the  oourt 
below.    Kanotue  ▼.  Martin,  1  Code  Repi,  N.  S.  385;  6  Pr.  R.,  240. 

d.  An  order  of  the  court  b^low  refusing  to  stay  proceeding!,  until  the  determina- 
tion of  another  controversy  involving  the  same  question,  is  not  a  proper  subject  of 
review  in  the  court  of  appeals.    James  v.  Chalmero,  1  Code  Rep.,  N.  S.  413. 

e.  A  refusal  of  a  referee  to  adjourn  the  hearing  before,  him,  where  it  is  a  matter 
resting  in  his  discretion,  will  not  be  reviewed  on  appeal.  Carpenter  v.  Hayneo,  1 
Code  Rep.  N.  8.,  414. 

/.  The  finding  of  a  referee  en  the  quertions,  whether  the  plaintiff  had  performed 
his  contract,  and  whether  performance  had  been  waived,  will  not  be  reviewed  by 
the  court  of  appeals  on  appeal  from  the  judgment  of  the  supreme  oourt  affirming  the 
report  of  the  referee;  because  they  are  questloni  of  fact  only.  Newton  v.  Harris, 
1  Code  Rep.  N.  S.,  414.  And  see  Easterly  v.  Cole,  3  Coms.,  502  ;  Davie  v.  Allen, 
lb.  168. 

g.  The  provision  allowing  an  appeal  from  a  '^  final  order  affecting  a  substantial 
right,  made  in  a  special  proceeding,  or  upon  a  summary  application  in  an  action 
4ifler  judgment,"  does  not  include  an  order  granting  or  refusing  a  provisional  remedy, 
nor  an  order  vacating  or  refusing  to  vacate  such  provisional  remedy  ;  because  such 
provisional  remedies  are  not  contemplated  by  the  words,  "special  proceedings,"  in 
subdivision  3  of  section  11  of  the  code.  Oenin  v.  Tompkins^  1  Code  Rep.  N.  S. 
415. 

A.  An  appeal  from  a  judgment  <m  a  report  of  referees,  was  dismissed  on  motion, 
the  record  not  stating  the  facts  as  found  by  the  court  below,  and  there  being  no  bill 
of  exceptions,  but  simply  a  case  setting  forth  all  the  evidence  given  on  Uie  trial. 
Colie  V.  Brown,  1  Code  Rep,  N.  8.,  416. 

t.  From  a  judgment  of  the  supreme  court  affirming  an  order  of  a  surrogate  de- 
nying a  motion  for  leave  to  discontinue  proceedings  of  accounting  in  the  matter  of  a 
Soardian^  and  directing  that  the  proofs  be  closed.      Tompkine  v.  SoulieOyl  Pr. 
:.,  194.  , 

j.  A  motion  to  open  biddings  on  a  judicial  sale  is  addressed  to  the  discretion  of 
the  court  below,  and  a  decision  on  such  motion  cannot  be  appealed  to  the  court  of 
Appeals.    Lord  v.  Pejeter  (Court  of  Appeals.  Oct.,  1852),  5  Mon.  L.  R.,  N.  8.,  309. 

k.  From  the  decision  of  the  supreme  court,  on  an  appeal  from  the  county  court, 
■as  to  locating  a  toll-gate.  McAllister  v.  Albion  Plank  Road  Co.  (Court  of  Appeals, 
Oct,  1852),  5  Mon.  L.  R.,  N.  S.,  399. 

I.  Wheye  a  motion  before  a  surrogate  for  leave  to  dismiss  an  applietition  was 
denied  there,  the  decision  of  the  supreme  court  affirming  that  order  is  not  appeala- 
ble to  the  oourt  of  appeals;  because  it  is  not  a  final  determination.  Thmpkins  v. 
Soulice  {CoaH  of  Appeals,  Oct,  1852),  5  Mon.  L.  R.,  N.  S.,  399. 

M.  From  an  order  or  decree  which  reserves  further  directions  until  the  coming  in 
of  a  report  thereafter  to  be  made ;  because  it  is  not  a  final  determination  of  the 
cause.     Wells  v.  Oibson  (Court  of  Appeals,  Oct.,  1852),  5  Mon.  L.  R.  N.  S.,  899. 

n.  From  the  decision  of  the  court  below  awarding  costs  against  executors,  and 
also  making  an  extra  allowance  for  costs ;  because  it  is  a  matter  in  the  discretion  of 
the  court  Fort  v.  Oooding^s  Executors  (Court  of  Appeals,  Oct.,  1852),  5  Mon.  L. 
R.,  N.  8.,  399. 

0.  From  an  order  denying  a  rehearing  of  an  interlocutory  decree.  King  v.  Mer- 
<hanVs  Exchange  Co^  1  Selden,  547. 
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«.  From  an  ofder  denying  leave  to  file  exceptions  to  the  report  of  a  referee,  after 
the  nnal  time  for  doing  so  hai  expired.  King  y.  Merchants  Exchange  Co.,  1 
SeUen,  547. 

6.  Where  no  exooptions  to  any  mling  of  the  court  were  taken  on  the  trial  below, 
there  la  no  question  of  law  to  be  considered  in  the  court  of  appeals,  and 
therefore  the  case  cannot  be  reviewed  in  the  court  of  appeals.  Rich  v.  Kimberlyt 
<C0iiit  of  Appeais,  Oct.  1852),  5  Mon.  L.  R.,  N.  a,  400. 

e.  Where  no  question  of  law  is  raised  by  the  return,  and  questions  of  fiust  alone 
presented  for  the  consideration  of  the  court,  the  judc^ment  below  will  be  affirmed. 
JUmdaU  T.  HarrU  (Court  of  Appeals,  Oct.,  1852),  5  Mon.  L.  R.,  N.  S.,  400.     « 

d.  Where  the  exception  in  the  case  is  to  the  whole  of  the  judge's  charge,  and 
where  some  parts  of  the  charge  are  correct,  the  exception  cannot  avail  the  party 
taking  it.  So,  too,  as  to  the  refusal  to  charge,  where  the  exception  is  to  tiie  whole 
lefasal,  and  where  some  part  of  the  refusal  is  right,  the  exeeption  must  fail.  Daven- 
p^iY.  Coveri  (Coort  of  Appeals,  Oct.,  1852),  5  Mon.  L.  R.,  N.  S.,  399. 

t.  This  rule  must  be  adhered  to,  because  under  the  code  nothbg  but  an  ''actual 
determination"  in  the  court  below  can  be  reviewed  on  an  appeal ;  and  unless  the 
atteotioa  of  the  court  below  be  called  at  the  time  to  the  point  ruled  or  sought  to 
have  ruled,  the  cause  may  be  disposed  o^  on  appeal,  on  grounds  which  the  court 
below  did  not  actually  determine,     WatMon,  Jewtit^-and  Edmondt^  JJ.^  ib. 

/.  It  appearing  by  the  return  to  the  appeal  that  no  question  of  law  was  raised 
in  the  court  below,  and  no  exception  taken  to  any  ruling  or  decision  of  the  judge  or 
court  on  the  trial,  and  it  not  appearing,  therefore,  from  the  record,  whether  the 
queeCion  discussed  on  the  argument  had  been  actually  raised  and  finally  deter- 
mined in  the  court  below,  the  court  of  appeals  would  not  entertain  such  question. 
Borfe  V.  Htmroil  (Court  of  Appeals,  Oct.,  1852),  5  Mon.  L.R.,  N.S.,  400. 

g.  In  all  cases  of  an  appeal  from  a  decision  on  a  motion  to  set  aside  a  report  of 
referees,  there  must  be  a  statement  of  facts  prepared  and  incorporated  into  the  record 
by  the  court  below,  showing  to  the  court  of  appeals  how  the  facts  were  found  and 
understood  in  that  court  And  In  a  case  where  the  record  contained  merely  a  special 
report  of  the  referee,  showing  what  evidence  was  given  before  him,  the  appeal  was 
dismiased  for  the  resson  that  no  statement  of  facts  was  prepared  and  incorporated 
in  the  record,  showing  how  the  facts  were  found  and  understood  in  the  court  below. 
Oeer  t.  Weimore  (Court  of  Appeals,  Oct,  1852),  5  Mon.  L.  R.,  N.  S.,  400. 

A.  Ihere  can  be  no  appeal  U)  the  court  of  appeals  until  the  entry  of  a  final  order, 
or  final  judgment  on  an  order  which  prevents  a  judgment  Thus  no  appeal  lies  from 
an  order  in  proceedings  for  partition  declaring  the  rights  of  the  parties,  and  appoint- 
ing oommiseioners  to  make  partition ;  because  it  is  not  a  final  order.  Btehe  v.  Orif- 
fing,  2  SeUen,  465. 

i  An  order  denying  a  motion  to  stay  the  trial  of  a  cause  until  the  decision  of  ano- 
ther oanse,  is  ^not  an  order  involving  the  merits,  or  necessarily  affectiog  the  judg- 
ment, and  is  not  subject  to  review  by  the  court  of  appeals  on  an  appeal  from  the 
final  jodgment  in  the  cause.    Jamet  v.  Ckalmert,  2  Selden,  209. 

j.  If  this  court  has  the  power  to  review  a  decision  of  the  supreme  court,  denying 
^applieatien  to  order  an  amended  answer  to  stand  as  part  of  the  pleadings  in  the 
cHse,  it  can  only  be  exerciMd  after  a  final  judgment  in  the  action.  SaekttM  Har- 
bor Bank  v,Burw9ll,  9  Pr.  B.,  95. 

L  From  an  orde^  of  the  Supreme  Court,  made  at  a  General  Term- confirming 
the  report  of  Commissieners  to  appraiie  the  compensation  to  be  made  for  land  pro- 
poned to  be  taken  under  the  General  Railroad  Act  ftnd  refusing  to'  direct  a  new 
appraisal.    Re,  N,  Y»  Cent.  R.  R,  Co,  v.  Marvin,  1  Kernan,  276. 

/.  **  Reading  the  sentence  (sub.  3)  in  connection  with  the  other  parts  of  th^see- 
tien,  it  is  evident  that  it  contemplates  a  )>roceeding  based  upon  the  judgment,  and 
whieh  aHnmeaits  validity ;  and  this  is  the  construction  which  has  been  put  upon  it 
by  this  conrt  Sherman  v.  Felt, 3  Pr.  R.  425 ;  Dunlop  v.  Edwarde,  3  Corns,  341. 
It  is  not  the  policy  of  the  code  to  allow  a  review  in  the  coort  of  appeals  of  in- 
terlocatory  orders  in  an  action,  unless  they  are  such  as  put  an  end  to  the  suit,  and 
prevent  the  rendering  of  a  judgment  from  which  an  appeal  will  lie,  or  unless  there  is 
an  appeal  tnm  the  judgment  Humphrey  v.  Chamherlainf  I  Kernan,  275. 
Therefore  no   appeal  lies  from  an  order  at  special  term,  confirmed  at  general 
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tenOf  orderiof^  •  judgment  set  aside,  and  re-entered  to  give  a  party  an  opportunity 
to  appeal.  Sach  an  order  can  only  be  reyiewed,  if  at  all,  on  an  appeal  from  the 
judgment,  ib. 

a.  See  note  to  section  333. 

An  Appeal  Ztef  in  the  following  ease* : 

h.  Where  the  supreme  court  on  appeal  reverses  the  judgment  or  decree  of  a 
subordinate  court,  although  further  prooeedinga  were  directed  to  be  had  in  the  court 
where  the  suit  or  proceeding  originated ;  and,  therefore,  where  a  surrogate  dismissed 
a  pEoceeding  instituted  before  him  to  bring  executors  to  aeoount,  and  the  supreme 
court,  on  appeal,  reversed  his  decree  with  costs,  and  directed  him  to  proceed  with 
the  account,  held,  that  an  action  would  lie  to  the  court  of  appeab.  Menerve  v. 
Sutton,  3  Code  Rep.,  198 ;  3  Coma.,  546. 

e.  From  a  decree  at  a  general  term  of  the  supreme  court  reserving  no  questions, 
and  nothing  to  be  done  but  to  compute  the  amount  due,  after  the  referee's  report  of 
the  amount  due  had  been  confirmed.  Swartkout  v.  Curtit,  3  Code  Rep.  215;  4 
Corns.  415. 

d.  A  party  against  whom  a  judgment  has  been  rendered  in  the  court  below,  is 
not  prevented  from  appealing  to  the  court  of  appeals,  by  the  fact  that  he  has  paid  the 
judgment,  unless  such  payment  was  by  way  of  compromise  and  agreement  to  settle 
the  controversy.    Wellt  v.  Danforth,  1  Code  Rep.  N.  S.,  415. 

«•  Bee  note  to  section  60,  poMt, 

§  12.  [12.]  Power  of  court. 

The  court  of  appeals  may  reverse,  affirm,*  or  modify,  the 
judgment  or  order  appealed  from,  in  whole  or  in  part,  and  as  to 
any  or  all  of  the  parties ;  and  its  judgment  shall  be  remitted 
to  the  court  below,  to  be  enfbrced  according  to  law. 

/.  This  court  cannot  review  those  parts  of  a  decree  of  the  court  below  not  ap- 
pealed from.  Robertson  v.  Bulliont,  1  Kernan,  243,  citing  and  approving  KeUey 
V.  We«f«rfi,  2  Corns.  500. 

g.  The  court  will  not  reverse  a  judgment  overruling  a  demurrer,  where  the  de- 
fect in  the  pleading  demurred  to  was  formal  and  technical  merely,  and  should  have 
been  amended  by  the  court  below.  McCormack  v.  Pickering,  4  Coms.  276. .  A 
judgment  ought  not  to  be  reversed  on  the  ground,  merely,  that  the  court  below  ne- 
glected to  make  a  formal  amendment,  which  might  and  ought  to  have  been  made. 
Ib.  282. 

A.  In  the  report  of  MeFarlan  v.  Watson,  4  Pr.  R.,  128 ;  2  Code  Rep.  69,  it  is 
said  to  have  been  decided  by  the  court  of  appeals,  that  a  remittitur  sending  the  pro- 
ceedings to  the  court  below,  was  not  authorized  on  the  dismissal  of  an  appeal,  and 
that  a  remittitur  was  to  be  made  only  in  cases  where  the  court  gave  judgment  (of 
aflirmance  or  reversal  or  any  modification  of  the  judgment  or  decree  of  the  court  h^ 
low,  as  the  case  may  be)  upon  the  merits.  That  case  was.  However,  afterwards  W" 
luded  to  as  being  incorrectly  reported  in  that  respect  (4  Pr.  R.  184,  and  pott).  On  an 
appeal  taken^to  the  court  of  appeals  in  September,  1848,  the  appellant  not  having 
served  a  case  in  compliance  with  tlie  7th  rule  of  that  court,  which  took  effect  on 
the  1st  of  July,  1849,  the  respondent,  on  August  14,  1849,  entered  an  order  die-, 
missing  the  appeal,  with  costs.  The  cause  waa  remitted  to  the  court  below.  On 
motion  to  set  aside  such  order,  the  court  on  denying  the  motion,  held,  that  the  7th 
rule  applied  to  appeals  pending  prior  to  the  adoption  of  that  role,  and  said, ''  After  a 
return  has  been  filed,  any  order  made  which  finally  disposes  of  the  appeal,  whether 
upon  the  merits  or  not,  it  is  proper  to  remit  the  proceedings  to  the  court  below.  It 
is  a  mistake  to  suppose  the  court  held  otherwise  in  MeFarlan  v.  TTafson." 

t.  Where  an  appeal  was  on  the  calendar  and  dismissed  for  a  defect  in  the  under- 
taking, it  was  held  the  proceedings  might  be  remitted,  and  the  court  said,  **  We 
were  entirely  misunderstood  in  MeFarlan  v.  Watton."  Langley  v.  Warner,  2  Code 
Rep,  97. 
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a.  "  AfUr  a  eaiue  hai  been  regrolarly  remitted  to  the  conrt  below,  this  court  haa 
BO  jariidictioD  to  grant  relief.  The  only  remedy  is  a  new  appeal.  Newton  y. 
UarrU,  1  Code  Rep.,  N.  S.  191 ;  8  Barb.  603." 

6.  Where  too  mnch  eoate  are  charged  in  such  a  case,  the  remedy  ia  by  motion  to 
the  coart  below.     Dresser  t.  Brooks,  2  Code  Rep.,  130  ;  4  Pr.  R.,  !207. 

c  A  remitiitnr  cannot  be  made  on  the  dismiBsal  of  an  appeal  under  rule  2  of  the 
eonrt  of  appeals,  for  the  reason  that  no  return  has  been  filed ;  for  if  no  return  be 
filed  there  is  nothing  to  r«mi<.  4  Pr.  R.,  211,  note — See  Rules  in  the  Court  of 
AppsaU  in  the  appendix.  In  Doty  v.  Brown,  4  Pr.  R.,  429 ;  2  Code  Rep.,  3, 
where  the  plaintiff  appealed  to  the  court  of  appeals,  but  the  bill  of  exceptions  was 
alone  retoroed  to  the  conrt  of  appeals,  without  the  judgment  record,  aud  on  the 
motion  of  the  defendant  the  appeal  was  dismissed  for  that  cause,  it  was  objected  in 
the  conrt  below  (the  supreme  court),  that  this  section  did  not  authorize  a  remittitur 
in  Boeh  a  case  ;  bnt  the  court  (Mason,  J.),  said,  **  The  determination  of  this  ques- 
tion  depends  on  the  construction  of  this  (12th)  section ;  and  the  court  of  appeals 
have  held  in  two  cases,  that  a  remittitur  is  authorized,  and  hence  adjudged  the  very 
question  in  the  ease  under  consideration,  and  which  it  ill  becomes  this  court  to  re- 


view." 


d  After  remittitur  filed  in  the  court  below,  the  court  of  appeals  has  no  further 
jurisdiction  of  the  cause,  and  a  motion  in  such  a  case  for  nn/imeDdment  of  the  jodg- 
meat,  should  be  made  in  the  court  below.  Fraxer  t.  Western,  3  Pr.  R.,  235  ;  Mar^ 
tin  T.  Wilson^  1  Coms.  240  ;  but  the  court  does  not  lose  jorisdictioa  until  the  remit- 
titur is  actually  filed,  as,  until  that  be  doue,  the  court  can  order  the  remittitur  to  be 
sent  back  so  as  to  restore  jurisdiction.  Burekle  ▼.  Luce,  3  Pr.  R.^  236.  See  also 
Drosser  ▼.  Brooks,  2  Code  Kepi,  130  ;  4  Pr.  R.,  207. 

e;  Aiter  an  action  has  been  remitted  to  the  court  below,  and  the  remittitur  filed, 
the  court  below  will  not,  and  cannot,  entertain  a  motion  to  re-remit  the  remittitur  to 
Ihe  appellate  conrt,  in  order  that  a  motion  may  there  be  made  to  amend  alleged 
errors  of  that  court.  Selden  ▼.  Vermilya,  3  Sand.,  683  ^  6  Pr.  R.,  41.  Although 
where  an  appeal  is  regularly  dismissed,  and  the  remittitur  sent  down,  the*appellate 
eonrt  loses  all  control  over  the  cause  ;  yet  where  an  order  dismissing  an  appeal  is 
irregnlawly  obtained,  or  entered  upon  a  false  or  garbled  affidavit,  the  appellate  court 
will  doubtiees  graut  relief  by  vacating  the  order  of  dismissal ;  but,  so  long  as  the 
order  of  the  appellate  court  dismissing  the  appeal  stands,  the  court  below  is  bound  by 
it*  and  has  no  power  to  make  an  order  impairing  its  force.  Newton  v.  Harris^  1 
Coda  Rep.  K.  S.,  191 ;  8  Barb.,  603. 

/.  In  an  unreported  case,  where  the  respondent  obtained  an  order  dismissing  an 
appeal,  on  what  the  appellant  considered  a  garbled  affidavit,  the  court  below  granted 
an  order  staying  proceedings  on  the  judgment  until  the  decision  of  a  motion  in  the 
appellate  conrt  to  set  aside  the  order.  The  motion  was  noticed,  and  entertained  by 
the  conrt  of  appeals. 

Form  of  Remittitur, 

g.  The  remittitur  in  cases  of  affirmance  of  the  judgment,  ordinarily  contains  a 
danae  in  these  words,  **  And  it  is  further  ordered  and  adjudged,  that  the  respond- 
•ot  recover  against  the  appellant  his  costs  of  appeal  in  tbis  court,  and  also  interest 
on  the  amount  of  the  judgment  of  the  court  (the  court  below),  by 

way  of  damages,  for  the  delay  and  vexation  caused  by  the  bringing  the  appeal  in 
this  cause." 

A,  For  the  form  of  the  remittitur  and  manner  of  proceeding,  where  a  decree  or 
ofder  ia  affirmed  or  Reversed  by  default,  see  Rules  1*6  and  17  of  Court  of  Appeals 
Rnlea,  la  Appendix. 

Double  Interest, 

I.  In  Hoard  v.  Ommer,  4  Sand,  677,  there' was  an  appeal  from  a  judgment  of 
the  superior  court,  the  judgment  was  affirmed,  and  the  remittitur  contained  the  above 
elanse.  The  amount  of  the  judgment  and  interest  had  been  paid,  but  the  respondent 
claimed,  beMdes  his  coota  on  the  appeal,  a  sum  equal  to  the  interest  on  the  amount 
of  the  judgment  Oakley,  Ch.  J.,  with  the  concurrence  of  all  the  justices  of  the 
soperior  court,  said :  We  have  come  to  the  conclusion,  not  to  allow  double  interest. 
**  It  b  argued,  that  as  intereot  is  now  recoverable  on  all  judgments,  this  clause  in 
the  remittitur  is  nugatory  nnless  it  have  the  effect  to  give  double  iuterest,  and  so  we 
it" 
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«.  Ai  to  costs,  see  notes  to  sections  304, 305,  306,  po9t 

b.  Where  the  order  entered  on  the  decision  of  a  cause  in  the  court  of  appeals 
does  not  correctly  state  the  judgment  pronounced  by  the  court,  it  will  be  amended 
on  motion,  notwithstanding  the  remittitur  may  have  been  sent  to  the  court  below  and 
filed  there.    Palmer  v.  Lawrence,  1  Selden,  455. 

§  13.  [13.]  (Amended  1861, 1852.)    Terms. 

There  shall  be  four  terms  of  the  court  of  appeals  in  each 
year,  to  be  held  at  the  capitol  in  the  city  of  Albany,  on  the 
first  Tuesday  of  January,  the  fourth  Tuesday  of  March,  the 
third  Tuesday  of  June,  and  the  last  Tuesday  of  September,  and 
continue  for  as  long  a  period  as  the  public  interests  may  re- 
quire. 

Preference  of  causes. 

Additional  terms  shall  be  appointed  and  held  at  the  same 
place  by  the  court  when  the  public  interest  requires  it.  The 
court  may,  by  general  rules,  provide  what  causes  shall  have  a 
preference  on  the  calendar. 

c.  This  section  in  the  code  of  1849  was  as  follows :  • 

*'  There  shall  be  at  least  five  terms  of  the  court  of  appeals  in  each  year,  to  be 
held  at  such  time  and  place  as  the  court  may  appoint,  and  continued  for  as  long  a 

Eeriod  aft  the  public  interests  may  require;  additional  terms  shall  be  appointed  and 
eld  by  the  court  when  the  puUic  interest  requires  it    The  court  may,  'by  general 
rules,  provide  what  causes  shall  have  a  preferenoe  on-  the  calendar," 

d.  The  amendment  of  1852  was,  substituting  the  laH  for  the  third  Tuesday  in 
September,  as  a  time  for  commencing  a  term. 

e.  By  the  13th  rule,  criminal  causes  are  to  have  a  preference,  and  may  be  moved 
on  behalf  of  the  people  out  of  their  order  on  the  calendar.  See  Court  of  Appeals 
Rules,  in  Appendix. 

§  14.  [14.]  (Amended  1849, 1851.)  Judgment. 

The  concurrence  of  five  judges  is  necessary  to  pronounce 
a  judgment.    If  five  do  not  concur,  the  case  must  be  reheard. 

!Put  no  more  than  two  rehearings  shall  be  had ;  and  if  on 
the  second  rehearing  five  judges  do  not  concur,  the  judgment 
shall  be  affirmed.    '    , 

/.  This  section  in  the  code  of  1849,  read  as  follows : 

"  The  concurrence  of  five  *  judges  shall  be  necessary  to  p^nounee  a  judgment. 
If  five  do  not  concur,  the  judgment  or  order  appealed  from  shall  be  affirmed,  unless 
the  court  order  a  rehearing."  In  the  code  of  1848,  it  rea4  '*  The  concurrence  of 
five  judges  shall  be  necessary  to  pronounce  a  judgment.  If  five  do  not  ooncur,  the 
appeal  shall  be  reheard.*' 

g.  There  was  a  doubt  entertained  whether  this  section,  as  it  stood  prior  to  the 
last  amendment,  was  constitutional ;  but  in  Afasen  v.  Jonee  (3  Corns.  375  ;  3  Code 
Rep.  164),  the  oourt  of  appeals  saidi  we  *'  see  no  ground  for  saying  the  14th  section 
[of  the  code  of  1849]  is  unconstitutional.  It  does  no  more  than  restore  the  common 
law,  as  it  bad  been  previonaly  understood  and  acted  on  in  this  State." 
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a.  Upcm  an  equal  diTidon  of  the  court,  the  jadgment  below  was  affirmed  ;  but 
it  ii  well  settled  that  each  an  affirmance  merely  determioed  the  particular  case,  and 
left  the  qoeations  involved  io  it  open  for  eooaideration  in  any  fature  case  io  which 
they  may  arise.  Mone  ▼.  Chold,  1  Kernan^  281 ;  People  y.  Mayor,  ^r.  of  New 
York  City,  25  Wend.,  252.  In  the  oaM  lastly  cited,  it  was  also  decided  that  in 
eases  where  the  conrt  are  equally  divided,  a  rehearing  cannot,  in  the  absence  of  a 
statotory  authority,  be  allowed ;  and  the  same  was  held  in  the  supreme  court  of 
the  United  States.    See  Afarttn  y.  Hunter^o  Leene,  1  Wheat,  355. 

i.  The  constitution,  art  6,  s.  2,  provides  that  the  court  of  appeals  shall  be  ''  com> 
poaed  of  dght  judges,"  omitting  to  declare  that  a  less  number  shall  be  competent 
for  the  traosaotion  of  busioesa  The  judiciary  act,  however,  provides  that  "  six 
judges  of  the  court  of  appeals  shall  be  necesoary  to  constitute  a  quorum  for  holding 
any  term  of  said  oourf*  Laws  of  1847,  p.  321,  a  6.  The  constitutionality  of  that 
proviaion  has  been  doubted,  but  the  doubt  is  supposed  to  be  removed  by  the  court 
having  adopted  it. 

c  The  constitution,  art  6,  s.  2,  prescribes,  that  provision  shall  be  made  by  law 
for  designating  one  of  the  number  of  the  judges  of  the  court  of  appeals^  elected  by 
the  electors  of  the  State,  as  chief  judge.  This  is  done  by  the  judiciary  act  Laws 
of  1847,  p.  320,  a  5.  • 

<2.  Under  the  constitution  of  1846,  it  is  the  right  and  the  duty  of  a  judge  of  the 
eonrt  of  appeals  to  take  part  in  the  determination  of  causes  brought  up  for  review 
from  a  subordinate  court  of  which  he  was  a  member,  and  in  the;  decision  of  which 
he  took  part  in  the  court  below.    Pierce  Y.Delamater,  1  Coma  17. 

e.  Where  judgment  is  pronounced  in  open  court  holden  by  eight  judges,  without 
any  disaent  at  the  time,  neither  party  can  go  behind'such  public  act,  and  attack  the 
judgment  on  the  ground  of  what  may  have  taken  nl ace  among  the  judges  in  their 
'  private  consnltationa    Maeon  v.  Joneo^  3  Corns.,  3to  ;  3  Code  Rep.,  164.    See  fur- 
ther, OaXley  v.  Aofinwall,  3  Corns.  547. 

/.  As  to  cost,  see  notes  to  sections  304,  305,  d06,|io«t 

§  15.  SJkerif  to  provide  rooms. 

If,  at  a  term  of  the  coart  of  appeals,  proper  and  convenient 
rooms,  both  for  the  consultation  of  the  judges  and  the  holding 
of  the  court,  with  furniture,  attendants,  fuel,  lights,  and  sta- 
tionery snitable  and  sufficient  for  the  transaction  of  its  business, 
be  not  provided  for  it  in  the  place  where  by  law  the  court  may 
be  held,  the  court  may  order  the  sheriff  of  the  county  to  make 
such  provision,  and  the  expense  incurred  by  him  in  carrying 
the  order  into  effect  shall  be  a  county  charge. 

§  16.  (Amended  1851.)  Courts  where  hdd. 

The  court  of  appeals  may  be  held  in  other  buildings  than 
those  designated  by  law  as  places  for  holding  courts,  and  at  a 
different  place,  in  the  same  city,*  from  that  at  which  it  is  ap- 
pointed to  be  held.*  * 

Adjoummeni. 

Any  one  or  more  of  the  judges  may  adjourn  the  court,  with 
the  like  effect  as  if  all  were  present. 

g.  ITie  amendment  to  this  section  was  the  omission  at  the  point  where  one  aster- 
Vk  m  placed,  of  the  words  '•  or  fowa;"  and  where  the  two  asterisks  are  placed,  the 
werds  **  and  may  m  its  discretion  adjourn  any  term  from  the  city  or  town  where  it 
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is  appointed  to  be  held,  to  any  other  oity  or  town,"  are  omitted.  And  see,  ae  to  the 
terms  of  this  court,  laws  of  1849,  p.  484,  o.  333,  ss.  2,  3;  and  by  laws  of  1850,  p. 
45,  chap.  41,  it  is  enacted :  Whenever  any  jadge  of  the  court  of  appeals,  being  a 
justice  of  the  supreme  court,  shall  be  absent  from  the  court,  or  there  shall  be  a  rea- 
son to  believe  that  he  will  not  attend,  the  governor  shall  designate  some  jastioe  of  the 
aupreme  court  from  the  class  of  justices  having  the  shortest  time  to  serve,  to  supply 
the  place  of  such  absent  judge ;  and  such  juitioe  shall  attend  and  be  a  judge  of  the 
oourt  of  appeals,  until  such  absent  judge,  or  some  one  duly  qualified  to  take  his 
place,  shall  attend  the  court.  The  last  clause  of  section  two,  title  one,  chapter  three, 
of  the  third  part  of  the  Revised  Statutes  (prohibiting  judges  from  sitting  or  acting 
in  certain  cases),  shall  not  apply  to'  any  judge  of  the  court  of  appeals. 


TITLE  m. 

Of  the  Supreme  Court j*  Circuit  Cov/rta^  and  Courts  of  Oyer 

and  Terminer. 

Section  17.  Existing  statutory  provisions,  as  to  terms,  d&c-,  repealed. 

1 8.  Cheneral  terms. 

19.  Judgment,  how  gjf  en. 

20.  Special  terms,  d^c. 

21.  Circuit  and  oyer  and  terminer  together. 

22.  Times  and  places  of  hojding  opurls. 

23.  Extraordinary  terms;  &o. 

24.  Courts,  where  held. 

25.  Publication  of  appointment 

26.  Inability  of  judge. 

27.  Business  out  of  court. 

28.  Rooms;  dico.,  how  furnished. 

■ 

§  17.  [15.]  (Amended  1849.)  Moisting  statutory  provisions 
as  to  terms ^  c&c.j  repealed. 

All  statutes,  now  in  force,  providing  for  the  designation  of 

*  Th€  Supreme  Court, — When  the  code  became  a  law,  the  supreme  court  lost 
none  of  its  chancery  jurisdiction.  It  is  true,  the  distinction  between  suits  in  equity 
and  actions  at  law  was  abolished,  but  the  suit  in  equity  survived  in  the  **  civil  action,*' 
per  Gridley  J.,  in  Myere  v  Rashaekt  2  Code  Rep.,  13  ;  4  Pr.  R.,  83;  My  ere  v.  Bor* 
landy  ib.  See  Supreme  Court  Rules,  in  Appendix.  The  jurisdiction  of  the  supreme 
court  and  its  justices  is  defined  by  the  Constitution,  Art.  vi.  Sec.  3-6;  2  R.  8.,  259, 
a.  1 ;  t6.,  234,  s.  60 ;  Laws  of  1847,  p.  323,  s.  16 ;  Laws  of  1848,  p.  282,  cap.  170 ; 
Laws  of  1849,  p.  27,  cap.  30  ;  t6.,  p.  117,  cap.  82;  »&.,  p.  150,  cap.  Ill ;  Laws  of 
1850,  p.  20,  cap.  15  ;  Laws  of  1850,  p.  9,  cap.  1.  But,  say  the  commissioners  on 
practice  and  pleading  ,  ''  to  ascertain  what  the  precise  jurisdiction  is,  it  is  necessary 
to  recur  to  the  jurisdiction  of  the  courts  of  queen's  bench,  common  pleas,  and  ex* 
chequer,  in  England,  on  the  common  law  side^  and  to  that  of  the  oourt  of  chancery, 
in  that  country,  on  the  equity  side,  and  to  collate  with  them  the  various  modifications 
which  the  constitutiun  and  statutes  of  this  State  have  introduced.**  This  co^rt  has 
also  jurisdiction  of  all  civil  actions  now  undetermined,  and  which  were  pending  in  the 
late  mayor's  court  of  the  city  of  Rochester  on  the  30th  April,  1849,  and  of  all  the 
proceedings  incident  to  judgments  rendered  in  that  court  in  those  actions  on  or  before 
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the  times  and  places  of  holding  the  general  and  special  terms 

tbmt  day.  Laws  of  1849,  p.  435,  cap.  303,  s.  5.  By  tho  13th  subdivision  of  section 
30  of  this  code,  actions  in  the  coanty  oonrts  may  in  certain  oases  be  transferred  to 
the  sapreme  court ;  and  by  section  33  of  ibis  code,  actions  in  the  superior  court  or  in 
the  court  of  common  pleas  for  the  city  and  county  of  New  York,  may  in  certain  cases 
be  transferred  to  the  supreme  court. 

a.  The  judges  of  this  court,  althoagh  elected  in  districts,  possess  co-ordinate  pow- 
ers throughout  the  State.  Const.,  art.  vi.,  s.  6.  And  by  laws  of  1849,  cap.  30,  p.  27 . 
soy  speciai  powers  and  jurisdiction  theretofore  vested  and  existing  in  any  vice> 
«hanoellor  or  judge  of  the  supreme  court,  in  any  particular  district  or  circuit,  prior  to 
the  6r8t  Monday  in  July,  1847,  are  transferred  to,  and  vested  in,  any  justice  of  the 
■apreme  court,  elected  for  such  district  or  districts,,  subject  to  an  appeal  to  the  sa- 
preme court:  provided  that  nothing  in  that  act  shall  limit  or  abridge  the  powers  and 
jnnsdietion  of  the  supreme  court,  as  defined  by  the  code. 

h.  The  constitution,  art  xiv.,  s.  5,  provides  that  on  the  first  Monday  of  July,  1647, 
jarisdietion  of '^  all  suits  and  proceediuffs  originally  commenced  and  then  pending  in 
any  court  of  common  pleas,"  shall  become  vested  in  the  supreme  court  This  section 
bas  been  held  to  mean  all  suits  originally  commenced  in  the  old  courts  of  common 
pleas^  whether  the  same  have  proofed  to  final  judgment  or  not,  provided  any  fur- 
ther judicial  action  is  to  be  had  therein.    O^Maley  v.  Reege,  1  Barb.  643. 

c  See  an  act  reUting  to  the  powers  of  the  late  court  of  chancery  and  supreme 
ooort  in  eqoity,  as  to  assignments  of  real  estate  to  receivers  in  pursuance  of  orders 
of  soeh  courts.    Laws  of  1851,  cap.  163,  p.  3U8. 

d.  This  court  may  determine  the  validity  of  any  actual  or  alleged  devise  or  will 
of  real  esUte.    Laws  of  1853,  p.  526. 

e.  Thai  court  has  power — under  the  constitution  of  1846,  which  gives  to  this 
eoort  jurisdiction  over  all  suits  pending  in  the  court  of  chancery,  on  the  first  day  of 
July,  1847 — ^to  vacate  the  entry  of  satbfaction  of  a  final  decree  of  that  court,  entered 
oo  its  records  prior  to  1646,  on  the  return  of  an  execution  satisfied,  and  to  order  a 
new  execution  to  be  issued  on  the  decree.  Suydam  v.  Holden^  Court  of  Appeals^ 
October,  1853. 

/.  The  laws  of  1652,  p.  591,  in  relation  to  the  sapreme  court  of  the  first  judicial 
district,  provide — ^for  additional  sittings,  that  several  circuits  may  sit  at  the  same 
time,  for  extra  pay  to  justices,  and  for  a  justice  to  be  elected  for  eight  years. 

g.  The  circuit  court§, — By  laws  of  1847,  page  326,  section  22,  it  is  enacted  that 
diese  courts  shall  have  the  same  powers,  and  exercise  the  same  jurisdiction,  as  that 
possessed  and  exercised  by  th*e  circuit  courts  then  existing,  so  far  as  they  were  con- 
■isient  with  that  act ;  and  all  laws  relating  to  the  former  circait  courts  were  made 
applicable  to  the  present  circuit  courts,  so  far  as  the  same  were  consistent  with  that 
act  Bee  farther,  2  R.  S.,  40,  91, 112, 123, 128,  200, 208,  226,  266  to  272,  378, 
481,  5)3, 698  to  721. 

A.  Hardly  any  step,  except  to  try  or  refer,  can  be  taken  at  the  circuit  in  a  cause 
pandiog  in  the  supreme  court  (2  R.  S.,  201,  a  13,  383,  a  41 ;  Const,  of  1821,  art 
T.  a  5 ;  Cdust  of  1846,  art.'vt.  ss.  6, 9 :  Jud.  Act  of  1847,  s.  22 ;  Code,  a  9, 10, 255.) 
Per  Hand,  J.,  in  Mann  v.  TayUn-^  1  Code  Rep.,  N.  S.,  383.  And  except  to  grant  a 
B«w  trial  oo  the  judge's  minutes.    Ih, 

i.  The  courta  of  oyer  find  terminer. — ^The  jurisdiction  of  these  oonrts  is  prescribed 
by  3  R.  8.,  270,  271,  sa  35,  36,  37  ;  Const.,  art  vi.  a  6,  ib.,art.  xvi.  a  5,  laws  of  1 847, 
p  330,  sa  3,  39,  i6.,  p.  332,  s.  43 ;  and  by  laws  of  1849,  p.  435,  a  6,  jurisdiction  was 
transferred  to  this  court  in  the  county  of  Munroe,  on  the  30th  of  April,  1849,  of 
ad  criminal  acts  and  proceedings  then  pending  in  the  late  mayor's  court  of  the  city 
of  Rochester,  and  of  all  proceedings  incident  to  judgments  rendered  in  that  court  in 
these  actions  and  proceedion  on  or  before  that  day. 

j.  The  court  of  oyer  and  terminer  in  the  city  and  county  of  New  York  may  be 
held  by  one  or  more  of  the  judges  of  the  sapreme  court,  or  by  either  of  tbe  three 
judges  of  the  court  of  common  pleas  of  that  city  and  county,  together  with  the  mayor, 
recorder,  and  aldermen  of  that  city,  or  with  any  two  of  them.  2  R.  S.,  270,  sec. 
34,  embd.  1 ;    PeopU  T.  White,  24  Weud.,  543,  545. 
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of  the  snpreme  court,  and  the  circuit  courts,  and  courts  of  ojer 
and  terminer,  and  of  the  judges  who  shall  hold  the  same,  are 
repealed  from  and  after  the  first  day  of  tTulj,  one  thousand 
eight  hundred  and  forty-eight ;  and  the  order  of  the  supreme 
court  adopted  July  fourteen,  one  thousand  eight  hundred  and 
forty-seveu,  prescribing  the  times  and  places  of  holding  the 
general  and  special  terms  of  the  court,  and  the  circuit  courts, 
and  courts  of  oyer  and  terminer,  during  the  residue  of  the  year 
one  thousand  eight  hundred  and  forty-seven,  and  for  the  years 
one  thousand  eight  hundred  and  forty-eight  and  one  thousand 
eight  hundred  and  forty-nine,  and  assigning  the  business  and 
duties  thereof  to  the  several  judges  of  the  court,  is,  from  and 
after  the  first  day  of  July,  one  thousand  eight  hundred  and 
forty-eight,  abrogated,  and  the  provisions  of  this  title  are  sub- 
stituted in  place  thereof. 

a.  Ai  to  tlieae  coorta  in  the  first  judicial  diitriots,  flee  supplementary  act,  aeo.  11. 

§  18.  [16.]  (Amended  1849.)  General  terms. 

At  least  four  general  terms  of  the  supreme  court  shall  be 
held  annually  in  each  judicial  district,  and  as  many  more  a& 
the  judges  in  such  district  shall  appoint,  at  such  times  and 
places  as  a  majority  of  the  judges  of  such  district  shall  appoint. 

b.  By  lawa  of  1849,  cap.  82,  &  117,  it  is  enacted  that  the  then  present  general 
term  of  the  supreme  court  appointed  to  be  held  in  the  city  of  Albany,  and  any  future 
general  terra  to  be  held  in  the  same  city,  may  be  held  at  the  capitol  or  the  city  hall, 
in  the  discretion  of  the  judges  holding  such  terms. 

e.  Although  there  are  general  terms  and  special  terms  of  the  supreme  court,  there 
is  but  one  supreme  court,  (Ayre$  v.  Covill,  9  Pr.  R.,  573  ;  Corning  v.  Powers^  ib, 
54:  Oraeie  v.  Freeland,  1  Com.,  228;  Mtuon  v.  Jones,  1  CodeiUp.,  N.  S.  338,) 
and  the  special  term  has  jurisdiction  to  set  aside  an  order  made  at  general  term  on  a 
de&ult  or  on  the  ground  of  any  irregularity  in  making  the  qrder.  *'  It  ia  only  when 
the  relief  sought  afiecta  the  adjudication  at  the  general  term  that  it  is  necessary  to 
apply  to  the  general  term  for  relief.  Where  the  motion  is  upon  the  ground  of  irreg- 
ularity in  obtaining  the  judgment  or  order  at  general  term,  and  the  point  was  not 
before  the  court,  or  if  the  judgment  or  order  was  regular  and  the  party  seeks  relief 
by  excusing  his  default,  I  see  no  reason  why  the  application  should  not  be  at  special 
term.  It  is  different  where  the  motion  necessarily  requires  a  reconsideration  of  the 
adjudication  at  general  term.''    Hand,  J.,  in  Ayrea  ▼.  Covill^  aupra. 

d.  On  an  appeal  to  the  general  fVom  the  special  term,  the  special  term  has  noaa- 
thority  to  entertain  or  decide  a  motion  to  dismiss  the  appeal.  Such  a  motion  etoh 
only  be  heard  at  a  general  term.     Harrit  ▼.  Clarke  10  Fr.  R.,  415. 

e.  See  further  note  to  section  SO,  infra, 

§  19.  [17.]  Judgment^  how  given. 

The  concurrence  of  a  majority  of  the  judges  holding  a  gen- 
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eral  term,  shall  be  necessary  to  pronounce  a  judgment.    If  a 
majoritj  do  not  concnr,  the  case  shall  be  reheard. 

§  20.  [18.]  (Amended  1849.)  Spe<dal  terms^  die. 

There  shall  be  at  least  two  terms  of  the  circuit  court  and 
court  of  oyer  and  terminer  held  annually  in  each  of  the  counties 
of  this  State,  and  as  many  more  terms  thereof,  and  as  many 
special  terms,  as  the  judges  of  each  judicial  district  shall  ap*. 
point  tberein ;  but  at  least  one  special. term  shall  be  held  an- 
nually in  each  of  said  counties.  Fulton  and  Hamilton  shall  be 
coneidered  one  county  for  the  purposes  of  this  section. 

«.  Special  terms  were  established  by  statute  for  the  porpose  of  hearing  and  de- 
csdiof^  duiing  the  vacations  interTening^  between  the  calendar  terms,  all  such  non* 
enumerated  bosiness  as  should  arise  in  the  court,  except  such  as  the  court  should  di- 
rect to  be  heard  in  term.      (Laws  of  1830,  p.  908,  ss.  1,  2  ;  2  R.  S.,  124,  ss.  9, 12.) 

h.  The  constitution,  art.  y\.  sect.  6,  prescribes  by  what  justices  the  general  and 
special  terms  shall  be  held,  but  *'  it  leaves  their  powers  to  be  prescribed  by  the  legis- 
lators."   Orifin  v.  Griffith,  6  Pr.  R.,  42a 

c.  Hie  distinction  between  the  power  of  the  court  at  special  and  general  terms 
was  discussed  in  the  case  of  Oraeie  ▼.  Freelandj  1  Com.,  228,  and  again  in  Ma%9n 
T.  Jon€9^  1  Code  Rep.,  N.  S.,  338.  In  the  latter  case,  Mitchell,  J.,  in  reviewing  the 
eaee  of  Qrocie  v.  Freeland^  says :  *'  Judge  Bronson  speaks  as  well  of  the  special 
term  as  of  the  general  term,  as  branches  of  the  supreme  court,  and  grounds  his  de* 
einon  on  the  provision  of  the  judiciary  act  of  1848,  sec.  20,  that  all  suits  in  equity 
sboiild  be  first  heard  and  determined  at  a  special  term  of  the  supreme  court,  and 
that  either  party  might  then  apply  at  a  general  term  for  a  rehearing,  and  that  this 
made  it  imperative  on  the  general  term  to  give  it  a  rehearing,  and  that  that  rehear- 
ing diffiwed  from  the  technical  hearing  in  the  court  of  ohancer^jr*  Judge  Gardiner, 
urging  that  there  b  a  constitutional  difierence  between  the  special  and  general  terms, 
eoDdades  that  it  oonsisti  in  this,  at  least,  that  the  decisions  at  the  general  term  are 
the  only  final  determination  of  the  supreme  court,  while  those  of  the  special  term  are, 
in  all  cases  affecting  the  merits,  subject  to  review  in  the  same  court  at  a  general  term. 
T^m  clearly  recognizes  that  the  special  term  is  the  supreme  court  as  well  as  the 
general  term,  and,  unless  the  law  or  the  constitution  point  out  a  limit,  it  has  the  same 
powers.  Tbns  appeals  firom  a  vice-chancellor  to  the  chancellor  were,  under  the 
judiciary  act,  noticed  to  be  heard  before  the  judge  at  special  term,  though  generally 
aeot  by  him,  under  the  power  contained  in  that  act,  to  the  general  term. 

d,  **That  branch  of  the  court  (the  special  term)  now  hears  every  question,  except 
eo  appeal,  that  could  come  before  the  general  term ;  questions  as  to  the  opening  of 
streets,  as  to  granting  mandamus  or  certiorari,  and  has  even  qnsshed  a  certiorari 
aOoved  ex  parte  at  the  general  term,  and  its  decision  was  not  appealed  from. 

<•  "  Itie  sixteenth  section  of  the  judiciary  act  gives  to  the  supreme  court  the  same 
jurisdiction  and  power  as  were  possessed  or  exercised  by  the  former  supreme  court 
and  court  of  chancery ;  that  power  and  jurisdiction  was  given  to  the  supreme  oonrt 
in  general  term ;  not  more  to  it,  when  sitting  at  general  term,  than  when  sitting  at 
special  term,  and  wherever  the  supreme  oonrt  was  sitting  as  a  court,  whether  at 
genera]  or  special  term,  there  all  those  powers  and  jurisdiotions  were  centered.'' 

/.  *' The  special  term  of  this  [supreme]  court  is  a  kind  of  court  of  chancery,  having 
a  most  extensive  equity  jurisdiction.  The  old  special  term  was  restricted."  Per 
Eoosevelt,  J.,  in  Beach  v  Gilhooly,  (not  reported.) 

g»  Aa  af^icatjon  to  amend  a  judgment,  at  general  term,  for  irregularity  merely, 
nay  be  made  at  special  term ;  Dt  Agreda  v.  Mantel,  1  Abbott,  133 ;  Corning  v. 
P9W€riL9  Pr.  B.,  54. 

L  There  is  but  one  Supreme  Court,  which  acts  and  decides  ;  whether  it  acts 
through  the  special  term  or  the  general  term,  its  powers  are  the  same.    None  of  the 
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ancient  powers  of  the  general  term  are  taken  from  it,  and  it  can  therefore  make  an 
original  order  in  any  matter  (as  for  re-taxation  of  costs)  in  whioh  it  might  formerly 
have  made  such  order.  The  Code  specifies  the  manner  in  which  appeals  shall  be 
bronght  before  the  general  term,  but  does  not  attempt  to  hmit  its  powers.  Anon,  t. 
ilnon.  10  Pr.  R.  353. 

a.  See  note  to  section  18,  ante. 

§  21.  [19.]  (A.mended  1849.)  Circuit  and  oyer  and  termi- 
ner togetTter. 

Circuit  courts,  and  courts  of  ojer  and  terminer,  shall  be 
held  at  the  same  places,  -and  commenced  on  the  same  day. 

i.  See  as  to  circuits,  &c.,  in  first  judicial  district,  Sapplemental  Act,  Title  II. 
po9U 

§  22.  [23.]  (Amended  1849.)  Times  and  places  of  holding 
courts. 

The  governor  shall,  on  or  before  the  first  day  of  May,  one 
thousand  eight  hundred  and  forty-eight,  by  appointment  in 
writing,  designate  the  times  and  places  of  holding  the  general 
and  special  terms,  circuit  courts,  and  courts  of  oyer  and  termi- 
ner, and  the  judges  by  whom  they  shall  be  held ;  which  appoint- 
ment shall  take  effect  on  the  first  day  of  July  thereafter,  and 
shall  continue  until  the  thirty-first  day  of  December,  one 
thousand  eight  hundred  and  forty-nine.  The  judges  of  the  su- 
preme court  of  each  district,  shall,  in  like  manner,  at  least  one 
month  before  the  expiration  of  that  time,  appoint  the  times 
and  places  of  holding  those  courts  for  two  years,  commencing 
on  the  first  day  of  January,  one  thousand  eight  hundred  and 
fifty,  and  so  on,  for  every  two  succeeding  years,  in  their  respec- 
tive districts. 

e.  This  section  is  identical  witli  section  23  of  the  code  of  1848 ;  and  nnder  that 
section  the  governor  duly  designated  the  time  of  holding  the  general  and  special 
terms,  circuit  courts,  and  courts  of  oyer  and  terminer,  and  the  judges  by  whom  they 
should  be  held ;  and  the  judges  of  the  supreme  court  appointed  the  times  and  places 
of  holding  those  courts^  and  by  such  designation  and  appointment  a  circuit  courts 
court  of  oyer  and  terminer,  and  epeeial  term  was  to  be  held  in  and  for  the  county 
of  Greene  on  the  third  Monday  of  June,  1849,  by  Mr.  Justice  Paige.  By  an  act 
passed  20th  May,  1849  (Laws  of  1849,  p.  150),  the  justices  of  the  supreme  court 
assigned  to  hold  the  circuit  court  and  court  of  oyer  and  terminer  in  the  counties 
of  Greene,  Ulster,  and  Schoharie,  were  authorized  to  <jhan{;e  the  time  for  holding 
the  same  for-  the  year  1849.  la  pursuance  of  this  act.  Justice  Paige  directed  that  the 
circuit  court  and  court  of  oyer  and  terminer  for  the  county  of  Greene  should  be 
held  on  the  4th  instead  of  the  3d  Monday  in  June,  as  had  been  provided  under  the 
code.  Justice  Paige  accordingly  held  a  circuit  court  on  the  fourth  Monday  in  Jane, 
and  at  such  court  made  an  order,  which  purported  to  be  made  at,  and  was  entitled 
as  of,  a  special  term,  held  at,  dec,  on  the  27th  of  June,  1849  (the  Wednesday  after 
the  fourth  Monday  in  June).  Ou  motion,  the  court,  at  a  general  term,  set  aside  Uio 
said  order,  on  the  ground  that  Justice  Paige  had  no  power  to  change  the  time 
for  holding  the  special  ferm^  and  that  no  special  term  was  legally  held  at  the  time 
the  order  was  made.    Bedell  y.  Powell^  3  Code  Rep.  ,61. 
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§  23.  [24.]    Extraordinary  terms ^  (&c. 

The  governor  may  also  appoint  extraordinary  general  and 
special  terms,  circuit  courts,  and  courts  of  oyer  and  terminer, 
whenever,  in  his  judgment,  the  public  good  shall  require  it. 

a.  By  Lawi  of  1850,  p.  9.  cap.  1,  it  is  enacted,  that  whenever,  from  any  cause, 
any  general  or  •pecialterm  of  the  supreme  court,  or  any  circuit  court,  or  court  of  oyer 
and  terminer,  duly  appointed,  shalt  be  in  danger  of  falling,  it  shall  be  the  duty  of  the 
Coremor  to  designate  some  justice  or  justices  of  said  supreme  court,  who  shall  hold 
•aid  coarts  respeetiyely. 

h.  And  by  Laws  of  1850,  p.  30,  cap.  15,  it  is  enacted,  that  whenever  an  action  in 
the  saprenie  court  cannot  be  brought  to  argument  and  decision  in  the  district  where 
the  same  is  pending,  by  reason  of  the  justices  of  such  district,  or  any  of  them,  hay- 
ing been  employed  as  counsel,  or  being  interested  therein,  or  of  kin  to  the  parties  or 
any  of  them,  the  court  may,  upon  special  motion,  order  such  action  to  be  brought  to 
argument  m  any  adjoining  district  to  be  specified  in  such  order ;  and  then  such 
eauae  shall  be  heard  and  decided  in  such  district. 

See  aeclion  459  of  this  code. 

§  24.  [25.]  (Amended  1849,  1851.)  Terms,  &c.  Where 
Kdd.    Adfoumments. 

The  places  appointed  within  the  several  counties,  for  hold- 
ing the  general  and  special  terms,  circuit  courts  and  courts  of 
oyer  and  terminer,  shall  be  those  designated  by  statute  for 
holding  county  or  circuit  courts.  K  a  room  for  holding  the 
court  in  such  place  shall  not  be  provided  by  the  supervisors,  it 
may  be  held  in  any  room  provided  for  that  purpose  by  the 
sherifiT,  as  prescribed  by  section  twenty-eight. 

General  and  special  terms  of  the  supreme  or  county  courts, 
and  circuit  courts  and  courts,  of  oyer  and  terminer,  may  be 
adjourned  to  be  held  on  any  future  day,  by  an  entry  to  be  made 
in  the  minutes  of  the  court;  and  juries  may  be  drawn  and 
summoned  for  an  adjourned  circuit  or  county  court,  or  an 
adjourned  court  of  oyer  and  terminer,  and  causes  may  be  noticed 
for  trial  at  an  adjourned  circuit  or  county  court,  in  the  same 
manner  as  if  such  courts  were  held  by  original  appointment. 

See  notes  to  sections  18  and  20. 

« 

§  25.  [26.]  Publication  of  appointment. 

Every  appointment  so  made,  shall  be  immediately  trans- 
mitted to*  the  secretary  of  state,  who  shall  cause  it  to  be  pub- 
lished in  the  newspaper,  printed  at  Albany,  in  which  legal 
notices  are  required. to  be  inserted,  at  least  once  in  each  week, 
for  three  weeks  before  the  holding  of  any  court  in  pursuance 
thereof.  The  expense  of  the  publication  shall  be  paid  out  of 
the  treasury  of  the  State. 
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§  26.  [28.]  Inability  of  judge,    ' 

In  case  of  the  inabilitj,  for  any  cause,  of  a  judge  assigned 
for  that  purpose,  to  hold  a  special  term  or  circuit  court,  or  sit  at 
a  general  term,  or  preside  at  a  court  of  oyer  and  terminer,  any 
other  judge  may  do  so. 

a.  The  jaitice  appointed  to  preside  at  a  general  term  in  the  absence  of  the  pre- 
aiding  justice,  may  preside  during  the  whole  term,  and  not  merely  during  the  abaence 
of  the  presiding  justice.    The  People  y.  Hicki^  15  Barb.  153. 

h.  See  note  to  aection  23. 

§  27.  [30.]  (Amended  1849.)    Busine^  out  of  court. 

The  judges  shall,  at  all  reasonable  times,  when  not  engaged 
in  holding  court,  transact  such  other  business  as  may  be  done 
out  of  court.  Every  proceeding  commenced  before  one  of  the 
judges,  in  the  first  judicial  district,  may  be  continued  before 
another,  with  the  same  effect  as  if  commenced  before  him. 

e.  The  justices  of  the  snpreme  court,  although  elected  in  distriota,  poaaeaa  co- 
ordinate powers  throughout  the  State.    Const,  tqU  ti.,  s.  6. 

d.  **  After  judgment  has  been  rendered  in  a  cause  before  a  single  judge  in  what 
would  before  the  code  have  been  an  action  at  law,  he  does  not  at  his  chambers  act 
as  a  court,  except  in  cases  prescribed  by  the  statutes.  (Code,  ss.  400, 401,  247,  27, 
Jud.  Act.,  &  16.)  In  other  respects  the  old  distinotiou  between  chamber  and  term 
duties  in  actions  at  law,  I  suppose,  are  retained.  (Code,  sa.  402,  469,  414  ;  Clark 
y.  Judwn,  2  Barb.,  93.)  Sections  27  and  400  of  the  code  have  not  affected  the 
practice  in  this  respect.    Per  Hand,  J.,  in  Mann  v.  T^ler,  1  Code  Rep.,  N.  S.  383. 

0.  Any  special  powers  and  jurisdiction,  heretofore  Tested  and  existing  in  any 
vice- chancellor  or  judge  of  the  supreooe  court,  in  any  particular  district  or  circuit, 
prior  to  the  1st  Monday  of  July,  1847,  is  transferred  to  and  Tested  in  any  justice  of 
the  supreme  court,  elected  for  such  district  or  districts,  subject  to  an  appeal  to  the 
Bupreme  court  Laws  of  1849,  cap.  30,  p.  27.  See  Gareie  t.  Sheldon,  3  Barb.  232. 
Aymar  t.  Chate^  I  Code.  R.,  N.  S.  330. 

/.  There  is  but  cue  case  in  which  a  judge  at  chambers  can  grant  a  judgment, 
and  that  is  under  section  247.  In  all  other  cases  judgment  can  be  rendered  only  by 
the  court  when  sitting  as  such,  and  not  by  a  judge  at  his  lodgings,  in  the  street*  or 
eTcn  in  chambers.    Aymar  t.  Chaie,  12  Barb.,  301. 

g,  A  common  law  Trrit  of  certiorari  cannot  be  allowed  by  a  judge  of  the  Supreme 
Court  at  Chambers.  An  application  to  the  court,  either  at  general  or  special  term, 
is  necessary,  the  same  as  under  the  former  practice.  Such  application  may  be  ex 
parte.  The  judiciary  act  of  1847,  s.  17,  must  be  construed  to  apply  to  writs  of  error, 
and  writs  of  certiorari,  authorised  by  statute.  Gardner  t.  Commre.  of  Warren^  10 
Pr.  R.  181. 

A.  A  judge  at  Chambers  cannot  entertain  a  petition  for  the  discharge  of  a  debtor 
from  imprisonment  (R.  S.  pi.  2,  art  6,  tit  1,  oh.  5).  The  petition  must  in  the  first 
instance,  be  presented  at  a  regular  ^Mcial  term.    Re  Walker,  2  Doer,  655. 

§  28.  [31.]  Hooms,  <&o. 

The  supervisors  of  the  several  counties  shall  provide  the 
courts  appointed  to  be  held  therein  with  room,  attendants,  fuel 
lights,  and  stationery,  suitable  and  sufScient  for  the  transaction 
of  their  business.    If  the  supervisors  neglect,  the  court  may 
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order  the  sheriff  to  do  so ;  and  the  expense  incurred  by  him  in 
carrying  the  order  into  effect,  when  certified  by  the  court,  shall 
be  a  county  charge. 

a.  By  seetion  51  of  this  code,  this  sectioo  is  made  applicable  to  the  superior  conrt 
of  the  city  of  New  Tork»  and  by  laws  of  1853,  cap.  539,  p.  992,  it  is  enaoted  that 
this  sectioD  **  shall  apply  to  the  court  of  common  pleaa  for  the  city  and  coanty  of 
New  Terk,  and  the  superior  coart  and  marine  coart  of  the  siud  city,  and  the  said 
eonrta  diaU  appoint  the  offioera  necessary  to  attend  said  courts,  whose  salaries  shaU 
be  fixed  by  the  board  of  sapervisois^  and  paid  out  of  the  city  treasury." 


TITLE  IV. 

Of  the  County   Courts.* 

SmcnoH  99.  Repeal  of  existing  statutes, 

30.  Jurii^iction. 

SI.  General  terras. 

32.  Jnrors. 

§  29.  [32.]  Repeal  of  existing  statutes. 

All  statutes  now  in  force,  conferring  or  defining  the  juris- 
diction of  the  county  courts,  so  far  as  they  conflict  with  this  act, 
are  repealed ;  and  those  courts  shall  have  no  other  jurisdiction 
than  that  provided  in  the  next  section.  But  the  repeal  con- 
tained in  this  section  shall  not  affect  any  proceedings  now  pend- 
ing in  those  courts. 

§  30.  [33.]  (Amended  1849, 1851, 1852.)  Jurisdiction. 

The  county  court  has  jurisdiction  in  the  following  special 

*  h.  Prior  to  the  new  constitation  the  coanty  courts  were  composed  of  a  mul- 
tiplieity  of  judges,  but  upon  their  abrogation  bv  the  constitution,  new  county 
eoorti  were  established  with  bat  a  single  judge,  called  a  coanty  judge,  except  that 
in  the  city  and  eonnty  of  New  York  the  county  court  is  still  composed  of  the  judges 
of  the  court  of  common  pleas,  and  the  mayor,  recorder,  and  aldermen,  as  ex  officio 
j«4fM  ^^  that  ooort.    Const.,  art.  vi.,  s.  14. 

€.  By  laws  of  1851,  p.  22,  c.  21,  it  is  enacted,  that  the  county  courts  shall  possess 
the  aaroe  jurisdiction  in  their  respective  oounties  in  relation  to  the  liberties  of  jails, 
wm  was  Tested  in  courts  of  common  pleas,  by  the  Revised  Statutes,  part  3,  art  iii., 
tit.  6.  cap.  7. 

d.  By  the  constitntioo,  art  vi.,  see.  14,  the  legislature  is  empowered  to  confer 
e^ty  jurisdiction  in  special  oases  upon  the  county  judge,  and  in  another  part  of 
ue  same  section  of  the  constitution,  it  Is  provided  that  '*  county  courts  shall  have 
aodi  jurisdiction,  in  eases  ariaing  in  justices'  courts,  and  in  special  oases,  as  the  legis- 
lature may  prescribe,  but  shall  nave  no  original  civil  jurisdiction,  except  in  such 

ea'' 

e.  Seo  notes  to  sections  30  and  32. 


40  OOUMTY    OOUETS.  [§  80^ 

cases,  but  has  no  original  civil  jurisdiction  except  in  such 
cases: 

1.  Civil  actions  in  which  the  relief  demanded  is  the  re- 
covery of  a  sum  of  money  not  exceeding  five  hundred  dollars,  or 
the  recovery  of  the  possession  of  personal  property  not  exceed- 
ing in  value  five  hundred  dollars,  and  in  which  all  the  defend- 
ants are  residents  of  the  county  in  which  the  action  is  brought 
at  the  time  of  its  commencement,  subject  to  the  right  of  the  su- 
preme court,  upon  special  motion,  for  good  cause  shown  to  re- 
move any  such  action  to  the  supreme  court  before  trial. 

2.  The  exclusive  power  to  review,  in  the  first  instance,  a 
judgment  rendered  in  a  civil  action  by  a  justice's  court  in  the 
county,  or  by  a  justice's  court  in  cities,  and  to  affirm,  reverse, 
or  modify  such  judgment. 

3.  The  foreclosure  or  satisfaction  of  a  mortgage,  and  the  sale- 
of  mortgaged  premises  situated  within  the  county,  and  the  col- 
lection of  any  deficiency  on  the  mortgage,  remaining  unpaid 
after  the  sale  of  the  mortgaged  premises. 

4.  The  partition  of  real  property  situated  within  the  county. 

5.  The  admeasurement  of  dower  in  land  situated  within  the 
county. 

6.  The  sale,  mortgage,  or  other  disposition,  of  the  real  prop- 
erty, situated  within  the  county,  of  an  infant  or  a  person  of  un- 
sound mind. 

7.  To  compel  the  specific  performance  by  an  infant  heir,  or 
other  person,  of  a  contract  made  by  a  party  who  shall  have  died 
before  the  performance  thereof. 

8.  The  care  and  custody  of  the  person  and  estate  of  a  luna- 
tic or  person  of  unsound  mind,  or  an  habitual  drunkard  resid- 
ing within  the  county. 

9.  The  mortgage  or  sale  of  the  real  property  situated  within 
the  county,  of  a  religious  corporation,  and  the  disposition  of  the 
proceeds  thereof. 

10.  To  exercise  the  power  and  authority  heretofore  vested 
in  such  courts  of  common  pleas,  over  judgments  rendered  by 
justices  of  the  peace,  transcripts  of  which  have  been  filed  in 
the  offices  of  the  county  clerks  in  such  counties. 
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11.  To  exer^e  all  the  powers  and  jurisdiction  conferred  hj 
statute  upon  the  late  courts  of  common  pleas  of  the  countj,  or 
the  judges,  or  anj  judge  thereof,  respecting  ferries ;  fisheries; 
turnpike  roads ;  wrecks ;  physicians ;  habitual  drunkards ;  im- 
prisoned, insolvent,  absent,  concealed,  or  non-resident  debtors ; 
jail  liberties ;  the  removal  of  occupants  from  State  lands ;  the 
laying  out  of  railroads  through  Indian  lands ;  and  upon  appeal 
from  the  determination  of  commissioners  of  highways ;  and  all 
other  powers  and  jurisdiction  conferred,  by  statute  which  has 
not  been  repealed,  on  the  late  court  of  common  pleas  of  the 
county,  or  on  the  county  court  since,  the  late  courts  of  common 
pleas  were  abolished,  except  in  the  trial  and  determination  of 
civil  actions ;  and  to  prescribe  the  manner  of  exercising  such 
jurisdiction  when  the  provisions  of  any  statute  are  inconsistent 
with  the  organization  of  the  county  court. 

12.  To  remit  fines  and  forfeited  recognizances,  in  the  same 
cases  and  in  like  manner  as  such  power  was  given  by  law  to 
courts  of  common  pleas.  But  the  first  subdivision  of  this  sec- 
tion shall  not  apply  to  the  county  courts  of  the  counties  of  Kings 
and£rie. 

13.  To  grant  new  trials,  or  aflirm,  modify,  or  reverse  judg- 
ments in  actions  tried  in  such  court  upon  exceptions,  or  case 
made,  subject  to  an  appeal  to  the  supreme  court.  But  any  ac- 
tion or  proceeding  pending  in  the  county  court,  in  which  the 
county  judge  is  for  any  cause  incapable  of  acting,  may  be 
transferred  by  the  ^unty  court,  to  the  supreme  court,  and 
thereupon  the  papers  therein  on  file  in  the  county  court  shall 
be  transmitted  to  the  supreme  court  in  the  same  district,  which 
shall  thenceforth  have  jurisdiction  of  such  action  or  proceeding. 

a.  Hiia  Mction  correBpondi  with  seotioD  33  of  code  1848 ;  and  on  an  objection 
being  raiaed  aa  to  the  conBtitntionality  of  that  section,  the  Bopreme  court  held  it  to  be 
cooftitntioDa).    Beeeher  t.  Allen,  5  Barb.  169. 

b.  The  eaae  of  Beeeher  v.  Allen  was  qneitioned  by  an  obiter  dictam  of  Bronioi», 
Cb.  J.,  in  Oriswold  ▼.  Sheldon,  1  Code  Rep.,  N.  S.,  261.  The  point  seems  to  have 
eome  np  directly  before  the  court  of  appeals  in  Freeg  v.  Ford,  1  Code  Rep.,  N.  S., 
413 ;  2  Selden  176,  when  it  decided,  that  *<  the  enactments  of  the  judiciary  act  confer- 
ring joriadiction  in  ciTJI  cases  ou  the  county  courts  are  constitutional.  The  term 
'special  oases,'  aa  used  in  the  constitution,  in  reference  to  the  jurisdiction  of  those 
[county]  courts,  does  not  mean  only  those  proceedings  which,  under  our  statutes^ 
have  obtained  a  technical  name  of  *  special  proceedings  ;'  but  such  cases  as  the  legis- 
lalore  may  specify,  contradistinguished  from  general  jurisdiction  *,''  and  see  1  Selden 
531  note. 

c.  A  judgment  of  a  county  court  for  an  amount  exceeding  the  jurisdiction  of  the* 
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ooart,  V  Toid.  OrUwold  t.  Sheldon,  1  Code  Rep^  N.  S.,  361 ;  and  therafore  a  jodg* 
ment  by  oonfession  in  the  connty  court  for  $5,000  debt,  and  $So  damagee  and  costi, 
wae  held  to  be  void.    lb. 

a.  It  appean,  aleo^  from  the  case  of  Freet  y.  Ford,  1  Code  Rep.,  N.  S.,  413  :  S 
Selden,  176|  that  in  an  action  in  the  eonntv  court,  the  record  should  ehow  the  facts 
necessary  to  give  the  court  jurisdiction  of  t6e  cause  and  the  person  of  the  defendant. 

6.  Where  certain  facts  are  necessary  to  give  to  an  inferior  court  jurisdiction  over 
the  persons  of  parties,  and  it  appears  from  the  record  of  its  judgment  that  there  was 
evidence  tending  to  prove  such  facts,  and  that  such  evidence  was  adjudged  to  be  suffi- 
cient, suoh  judgment  cannot  be  collaterally  impeached  or  contradicted  Sholdon  v. 
Wright,  1  Selden,  497. 

e.  "  Whenever  a  eanse  or  matter  shall  be  pending  in  any  connty  court,  in  which 
the  judge  of  such  court  shall  have  been  attorney,  solicitor,  or  counsel,  or  shall  be  in- 
terested; or  in  which  he  would  be  excluded  from  being  a  juror,  by  reason  of  consan- 
guinity, or  affinity  to  either  of  the  parties ;  or  in  the  decision  of  which  he  shall  have 
taken  part  when  sitting  as  a  judge  in  any  other  court,  it  shall  be  his  duty  to  make  a 
certifioate  stating  such  fact,  and  file  the  same  in  the  office  of  the  clerk  of  such  connty 
court;  and  thereupon  jurisdiction  of  such  cause  or  matter  shall  be  vested  in  the  su- 
preme court  in  which  suoh  proceedings  shall  be  had  therein,  according  to  the  practiae 
of  such  court,  as  might  have  been  had  in  such  county  court,  if  such  cause  or  matter 
had  remained  therein."    1  R.  S.,  4  ed.,  375  ;  Laws  of  1847,  a  470,  a.  31. 

d.  By  subdivision  2,  of  section  33,  of  this  code,  *'any  action  or  prooeeding  pen- 
ding in  any  mayor's  or  recorder's  court  in  which  the  judge  is  for  any  cause  incapable 
of  acting,  may,  by  such  court,  be  transferred  to  the  county  court" 

e.  The  connty  court  has  also  jurisdiction  of  appeals  from  the  decision  of  a  justice's 
'Ooart  In  a  summary  proceeding  to  recover  ^e  possession  of  land.  Laws  of  1849,  cap. 
193,  p.  392. 

This  section  was  previously  amended  by  laws  of  1853,  cap.  47  p.  41. 

§  31.  [34]  (Amended,  1849, 1861.)   When  open.   Terms. 

The  county  court  is  always  open  for  the  transaction  of  any 
business  for  which  no  notice  is  required  to  be  given  to  an  op- 
posing party.  At  least  two  terms  in  each  county  for  the  trial 
of  issues  of  law  or  fact,  and  as  many  more  as  the  county  judge 
shall  appoint,  shall  be  held  in  each  year  at  the  places  in  the 
counties  respectively  designated  by  stature  for  holding  county 
or  circuit  courts,  on  such  days  as  the  county  judge  shall  from 
time  to  time  appoint,  and  may  continue  as  long  as  the  court 
4eem  necessary. 

Notice  of  such  appointment  shall  be  published  in  the  State 
paper  at  least  four  weeks  before  any  such  term,  and  also,  in  a 
neJ^Bpaper,  if  any,  printed  in  the  connty ;  so  many  of  such  term* 
as  the  county  judge  shall  designate  for  that  purpose,  in  such 
notice,  may  be  held  for  the  trial  of  issues  of  law,  and  hearing 
and  decision  of  motions,  and  other  proceedings  at  which  no  jury 
43hall  be  required  to  attend. 

§  32.  [36,  37,  38.]  (Amended  1849.)  Jurat^s. 

Jurors  for  the  county  courts  and  courts  of  sessions,  shall  be 
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drawn  from  the  jury  box  of  the  county,  and  summoned  in  the 
same  manner  as  for  the  trial  of  issues  at  a  circuit  court. 

Tlie  inks  of  the  nipreme  ooort  are  applicable  to  comity  coorta. 


TITLE  V. 

Cfihe  Superior  Covrt  and  Court  of  Common  Pleas^  inthe  cUy 
of  Nem  Yorh^  offid  the  Mayors*  and  Reoordere*  Cowte  in 
other  eUiee. 

Sscnoff  33.  Joriadtction. 

34.  Common  Pleaa  for  New  York  to  review  certain  judgmenta. 

35.  General  and  ■pecial  terma. 
30.  By  whom  held. 

37.  Judgments  where  giyen. 

38.  Omcurrence  of  two  jadgea  necesBary, 

39.  Crien. 

40.  Saperior  Court,  of  whom  to  eonaiat. 

41.  Jnatieea  of  Soperior  Coort  to  be  elected. 

42.  How  Toted  for. 

43.  How  claaaified. 

44.  Vaoaociea  how  filled. 

45.  Jndgea,  their  aaJariea,  dec. 

46.  Terma  of  Saperior  Court 

47.  Saita  may  be  tianaferred.  • 

48.  Juriadiction  of  transferred  saita. 

49.  Hearing  of  anlts  tranaferred. 

50.  Appeal. 

51.  Section  applied. 

§  33.  [39.]  (Amended  1849—1852.)  Juriadictim. 

The  jurisdiction  of  the  superior  court  of  the  city  of  New 
Tort,  of  the  court  of  common  pleas  for  the  city  and  county  of 
New  York,  of  the  mayors'  courts  of  cities,  and  of  the  recorders' 
courts  of  cities,  shall  extend  to  the  following  actions : 

1.  To  the  actions  enumerated  in  section  one  hundred  and 
twenty-three,  and  one  hundred  and  twenty-four,  when  the  cause 
of  action  shall  have  arisen,  or  the  subject  of  the  action  shall  be 
situated,  within  those  cities  respectively : 

2.  To  all  other  actions  where  all  the  defendants  shall  reside, 
or  are  personally  served  with  the  summons,  within  those  .cities 
respectively,  or  where  one  or  more  of  several  defendants,  jointly 
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liable  on  contract,  reside,  or  are  perBonallj  served  with  l^o 
snmmons,  within  those  cities  respectively ;  except  in  the  case  of 
mayors'  and  recorders*  courts  of  cities,  which  courts  shall  only 
have  jurisdiction  where  all  the  defendants  reside  within  the 
cities  in  which  such  courts  are  respectively  situated.  The  su- 
preme court  may  remove  into  that  court  any  action  brought 
under  this  subdivision  and  pending  in  the  superipr  court,  or 
court  of  common  pleas  for  the  city  and  county  of  New  York, 
and  may  change  the  place  of  trial  therein,  as  if  such  action  had 
been  commenced  in  the  supreme  court ;  such  order  for  removal 
and  for  change  of  place  of  trial  to  be  made  in  the  supreme  court 
upon  motion,  and  on  filing  a  certified  copy  of  such  order  in  the 
office  of  the  clerk  of  the  superior  court,  or  of  the  court  of  com- 
mon pleas,  such  cause  shall  be  deemed  to  be  removed  into  the 
supreme  court,  which  shall  proceed  therein  as  if  the  same  had 
originally  been  commenced  there ;  and  the  clerk  with  whom 
such  order  is  filed,  must  forthwith  deliver  to  the  clerk  of  the 
county,  in  which,  by  such  order,  the  trial  is  ordered  to  be  had, 
to  be  filed  in  his  office,  all  process,  pleadings,  and  proceedings 
relating  to  such  cause.  And  any  action  or  proceeding  pending 
in  any  mayor's  or  recorder's  court,  in  which  the  judge  is  for  any 
cause  incapable  of  acting,  may  by  such  court  be  transferred  to 
th»  county  court  of  the  county ;  and  thereupon  the  papers  on 
file  in  the  mayor's  or  recorder's  court  shall  be  transmitted  to 
the  county  court ;  which  shall  thenceforth  have  jurisdiction  of 
such  action  or  proceeding. 

3*.  To  actions  against  corporations,  created  under  the  laws  of 
this  State,  and  transacting  their  general  bnsiness,  or  keeping  an 
office  for  the  transaction  of  business,  within  those  cities  respec- 
tively, or  established  by  law  therein,  or  created  by  or  under  the 
laws  of  any  othfir  State,  government,  or  country,  for  the  recove- 
ry of  any  debt  or  damages,  whether  liquidated  or  not,  arising 
upon  contract  made,  executed,  or  delivered  within  the  State,  or 
upon  any  cause  of  action  arising  therein. 

o.  Orders  are  made  for  renioyal  of  causes  in  all  cases  where  safficient  cause  for 
remoyal  is  adduced.  See  Carpenter  v.  Spooner,  3  Code  Rep,  23 ;  2  Sand.  717  ;  in 
effect  OYerruling  Bretbsier  y.  Honigaherger,  2  Code  R.  50.    . 

SupBRioR   Court. 
lit  Jurisdiction, 
h.  This  Court  has  jurisdiction  of  an  action  for  the  partition  of  real  estate  situate 
within  the  city  of  New  York  irrespectiye  of  the  residence  of  the  parties;     Varian 
y.  StevenSf  2  Dner,  635. 
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«.  Hiw  Coari  has  no  jtuwdiotion  to  appoint  a  receiver  of  the  property  or  effect^ 
of  a  foreign  corporation,  for  the  purpose  of  winding  up  ita  afiairs.  Day  "V.  U.  S , 
Car  Spring  Co.,  2  Dner,  608. 

b.  This  Court  will  not  take  jurisdiction  to  issue  a  commission  of  lunacy.  Re 
Brown,  1  Abbott,  108. 

c.  This  Court  has  jurisdiction  wheDever  an  action  involTeQ  the  determiuation  in 
any  form  of  any  estate,  any  right,  or  any  interest  in  and  to  land  in  the  city  of  New 
York.    Nieholo  r,  Romaine,  9  Pr.  R.  512. 

d.  Thia  court  has  jurisdiction  of  all  actions  against  foreign  corporations,  where 
the  eaose  of  action  upon  which  the  suit  is  brought  arises  within  the  city  of  New 
Tork ;  and  in  such  case  a  Tolnntary  appearance  by  the  defendant  (even  without  any 
serrioe  of  summons)  gives  the  court  jurisdiction  of  the  person.  Watoon  r.  Th9  Ca- 
bot Bunk,  5  Sand.  423. 

e.  As  the  jurisdiction  of  this  Court  is  defined  by  statute,  it  is  doubtful  whether  it 
can  exercise  any  power  beyond  what  is  expretoly  given.  In  re  the  petition  of  Jay, 
S  Sand.  674;  and  see  People  ▼.  Porter,  I  Duer,  709. 

/.  It  is  inexpedient  for  the  superior  court  to  grant  the  process  of  the  court  to  com- 
pel the  attendance  of  witnesses  to  be  examined  under  a  commission  from  a  foreign 
oonntrj     lb, 

g.  It  is  doubtful  whether  this  court  has  jurisdiction  of  a  proceeding  under  the  Re- 
Tisad  Statutes  for  the  dissolution  of  a  moneyed  corporation.  Kattenetroth  y.  The 
After  Bonk,  S  Duer,  632.    On  this  subject,  Bosworth,  J.,  said : 

^  Prior  to  the  new  Constitution,  the  jurisdiction  was  vested  in  the  court  of  chan- 
cery. 2  R.  S.  462.  The  act  of  1847  (laws  of  1847,  p.  323,  s.  16)  devolved  it  upon 
ths  snprane  court.'* 

*  If  this  court  has  jurisdiction,  it  acquires  it  under  section  33  of  Code,  subd.  3. 

**'  The  corporation  is  created  under  the  laws  of  the  Staje,  is  located  and  transacts 
IS  in  the  city  of  New  Tork.*' 


its  business  in  the  city 

**  The  proceeding  is  perhaps  one  coming  within  the  definition  of  an  action,  s.  2. 

**  Whether  section  47  has  the  efiect  to  continue  the  jurisdiction  exclusively  in  the 
OTpreme  court,  and  only  conforms  the  proceedings  to  be  had  there  to  those  pre- 
scribed by  the  Code,  it  is  unnecessary  to  determine  on  this  motion. 

"If  this  court  has  jurisdiction,^then  the  Mayors'  courts  of  cities,  and  the  Recorders' 
courts  of  cities,  also  have  it  with  respect  to  moneyed  corporations  created  under  the 
laws  of  this  State  and  transacting  their  business  in  the  cities  where  such  courts  are  or- 
ganized. I  think  it  is  clear  that  the  code  has  not  given  this  court  authority  to  exercise 
any  of  the  visitatorial  powers  over  mon<»yed  corporations  which  were  vested  in  the 
court  of  chancery  by  art  2  of  title  4  of  cap.  8  of  2  R.  S.,  p.  462.  Perhaps  subd.  3 
of  see.  33  of  the  code  only  relates  to  actions  to  recover  a  debt  or  damages,  or  such 
equitable  relief  as  one  natural  person  may  claim  of  another.''    lb. 

K,  Tot  statutory  provisions  as  to  the  superior  court,  see  2  R.  S.  272,  317 ;  laws  of 
1840,  p.  223 ;  ib,  1847,  pp.  279,  560  ;  ib.  1848,  p.  497  ;  ib.  1849,  pp.  487,  168 ;  ib. 
1861.  p.  8;  ib.  1852,  p.  39;  t6.  1855,  ch.  575. 

t.  In  Mohaney  v.  Penman,  1  Abbott,  34,  it  was  held  that  a  defendant  cannot  ap- 
pear nnder  protest  to  the  jurisdiction  based  on  a  purely  personal  objection. 

j.  In  Ford  V.  Babeoek,  2  Sand.  518,  2  Code  R  50,  the  superior  court,  in  deny- 
ing the  authority  of  a  decision  of  the  supreme  court,  decided  that  the  superior 
court  as  now  constituted  is  co-ordinate  with  the  supreme  court.  The  decisions  of  the 
latter  are  not  authoritative,  although  to  be  treated  with  great  respect ;  and  the 
•■perior  court,  in  the  cases  of  Shore  v.  Shore,  2  Sand.  715;  Bk,of  Weoterly 
V.  Palmur,  2  Sand.  686,  and  other  cases,  made  decisions  adverse  to  decisions  in 
the  supreme  court  (see  Reynolds  v.  Davie,  5  Sand.  267),  tand  in  like  manner  the 
eonrt  of  common  ^loas  for  the  city  and  county  of  New  York,  in  Milla  v.  Winolout, 
3  Code  Rep.,  44,  refused  to  be  bound  by  a  decision  of  the  superior  03urt. 

k.  The  superior  court,  in  the  case  of  Caehmere  v.  Crotoefl,  1  Sand.  715 ;  1 
Code  Rep.  95 ;  Caehmere  v.  De  Wolf,  2  Sand.  379,  claimed  and  exercised  a  con- 
curreot  jurisdiction  with  the  United  States  Court  in  Admiralty  over  a  question  of 
salvage,  the  case  in  other  respects  being  within  the  scope  of  the  jurisdiction  of  the 
superior  court. 
I.  The  snparior  court  will  not  saoetioa  any  attempt  by  fraud  and  misrepresenta- 
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tion  to  bring  a  party  within  the  jarisdiotion  of  this  oooit     Carpenter  t.  Spooner,  2 
*Code  Rep.  140:  2  Sand.  717  ;  3  Code  Rep.  23. 

a.  Thus,  where  a  party  was  indaoed  by  a  false  statement  to  come  within  the 
jurisdiction  of  the  oonrt,  and  was  then  serred  with  a  sammons  in  an  action  in  that 
court,  such  false  statement  having  been  made  for  the  purpose,  the  court  on  motion 
set  aside  the  serrioe,    lb. 

New- York  Covmoii  Plkas. 

5.  Where  in  an  action  in  the  court  of  common  pleas  for  the  city  and  county  of 
New-Yor](,  the  defendant  (a  non-resident)  was  serreid  with  the  summons  out  of  the 
jurisdiction  of  the  court,  and  he  without  objection  or  reserTation  gave  notice  of  ap- 
pearance^ and  then  moved  to  set  aside  the  proceedings  for  want  of  jurisdiction  in  the 
court  over  his  person,  the  court  held  that  the  defendant,  by  appearing  voluntarily 
and  without  objection,  had  conferred  jurisdiction.    Smith  v.  Dipeer,  2  Code  Rep.  70. 

e.  By  laws  of  1645,  p.  350,  it  is  enacted  that  the  court  of  common  pleas  for  the 
city  and  county  of  New* York  is  to  have  jurisdiction  of  judgments  upon  recognizan- 
ces docketed  with  the  county  clerk  under  laws  of  1844  see  OUdereleeve  v.  The 
People,  10  Barb.  35. 

a.  This  court  has  jurisdiction 

To  remit  fines  and  forfeit  recognizances  in  the  same  cases,  and  in  like  manner, 
as  such  power  was  heretofore  pven  by  law  to  courts  of  common  pleas,  and  to  cor- 
rect and  discharge  the  dockets  of  liens  and  of  judgments  entered  upon  recognizan- 
ces, and  to  exercise  in  the  city  and  county  of  aew  York  all  the  powers  and  jurisdic- 
tion now  or  hereafter  conferred  upon  or  vested  in  the  said  court,  or  the  county 
courts  in  their  counties,  and  the  powers  and  jurisdiction  which  were  vested  in  the 
court  of  common  pleas  for  the  city  and  county  of  New  York  before  the  code. 
(Laws  of  1854,  p.  464.  s.  6.) 

e.  Jn  re  De  Angelie,  1  Code  Rep.  N.  S.  349,  it  was  held  this  court  had  no  ju- 
risdiction to  award  the  cifstody  of  children  during  a  divorce. 

/.  See  2  R.  S.  272, 293,  317  ;  Laws  of  1852,  p.  39;  ib.  1855,  ch.  575.  w ;  ib. 

Mayors'  and  Rccoroers'  Courts. 
g.  See  2  R.  S.  293, 311. 

Mator's  Court  of  Albany. 

h.  2  R.  S.  294,  295,  ss.  5,  6.  Laws  of  1844,  cap.  86.  ib  1848,  cap.  24.  ib  1851 » 
p.  907. 

Mayor's  Court  of  Troy. 

t.  By  laws  of  1849,  p.  164,  s.  4,  authority  is  conferred  on  the  recorder  of  Troy 
to  exercise  the  power  of  a  justice  of  the  supreme  court  at  chambers ;  but  the  section 
has  been  held  to  be  unconstitutional.    Oriffln  v.  Griffith,  6  Pr.  R.  428. 

Recorder's  Court  of  Buffalo. 
j.  2  R.  S.  302,  s.  63.    Laws  of  1848,  p.  481,  cap.  362  «,  1850,  p.  208. 

Recorder's  Court  of  Oswego 
k.  Laws  of  1848,  p.  490,  cap.  374,  s.  3,  and  Laws  of  1849,  p.  186. 

Recorder's  Court  of  Utica. 
Z.  2  R.  S.  307,  s.  89.    Laws  of  1844,  cap.  320.    Ib.  1846,  cap.  95. 

Mayor's  Court  of  Rocbbster. 
m.  Abolished,  see  laws  of  1849,  p.  435.  , 

The  City  Court  of  Brooklyn. 

n.  Prior  to  the  first  day  of  May,  1849,  the  local  court  of  the  city  of  Brooklyn  was 
styled  "  The  Municipal  Court  of  the  City  of  Brooklyn  ;"  but,  by  a  law  which  went 
into  operation  on  the  first  of  May,  1849  (Laws  of  1849,  cap.  125,  p.  170),  it  is  by  $  38 
enacted  that  all  acts,  and  parts  of  acts,  which  relate  to  the  organization  of  the  munici- 
pal court  of  the  said  city  of  Brooklyn,  the  proceedinn  therein,  and  the  jurisdiction 
and  powers  of  the  justices  thereof,  are  hereby  repeiued.    By  the  same  law,  which 
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is  «BtiUed  '*Aii  aet  to  esteblkih  oonrto  of  oiTil  a&d  eriminal  jariBdictioii  in  the  city  of 
Brooklyn,"  it  is  eoaetad  :  • 

8»moir  1.  There  sh^  be  elected  in  the  city  of  Brooklyn,  at  the  next  charter 
election  to  be  held  in  eaid  city,  and  every  six  years  thereafter,  a  city  jodge,  who  shall 
hold  his  office  for  six  years  from  the  first  day  of  May  next  after  his  election,  and 
■hall  be  aobject  to  remoral  in  the  same  manner  as  the  county  jadge« 

Sko.  3.  The  said  jadge  alone,  or,  in  case  of  his  absence,  inability  to  attend,  or 
i«eaney  In  soch  office  the  mayor  and  any  two  aldermen  of  said  city,  shall  hold  a 
eovt  of  eiTil  jurisdiction,  to  be  called,  **  The  City  Court  of  Brooklyn,"  which  shall 
be  a  coart  of  record,  and  its  jarisdictlon  shall  extend  to  the  following  actions: 

1.  To  the  actions  eonmerated  in  section  103  of  the  code  of  procedure,  when  the 
canae  of  the  action  shall  have  arisen,  or  the  subject  of  the  action  shall  be  sitaate, 
within  the  said  city. 

9.  To  all  other  aotions  where  all  the  defendants  shall  reside,  or  be  personally 
aerred  with  the  summons,  within  said  city. 

3.  To  actions  against  corporations  created  under  the  laws  of  this  State,  and 
transnrting  their  general  business  within  said  city,  or  established  by  law  therein. 

Whsl  leetioo  is  Inlended  by  the  wonla.  **Metlon  103  of  the  code  of  proeedure"?  Do  they 
IMBB  swtion  103  of  the  code  of  1848,  or  aectlon  103  of  the  code  of  1848  ?  The  law  ettabtiahiog 
the  city  coart  of  Brooklyn  was  passed  March  34, 1849,  and  this  section  of  it  took  effect  on  the 
first  d«y  of  May,  1840.  The  code  of  1840,  passed  1 1  April,  1840,  and  took  effect  on  the  twentieth 
day  after  its  finsl  pasRage  (1  May,  1849.  OamiU  r.  BeatUe,  4  Pr.  R.  41).  Thus,  the  law  establishing 
the  city  oourt  of  Brooklyn,  and  the  code  of  1849,  took  effect  slraoltaneonsly.  If  by  section  108  Is 
BB«siit  soclion  103  of  the  code  of  184U,  that  hiclodes  sections  123  and  1S4  of  the  code  of  1849  and 
of  the  prasenC  code ;  but  if  Mction  108  should  be  held  to  mean  section  103  of  the  code  of  1840, 
thai  aseUoB  rdatea  to  the  time  of  limitation  of  actions  by  aliens. 


Sea  3.  The  said  court  shall  be  held  once  in  each  month,  and  shall  oommenoe  on 
the  fint  Monday  thereof  and  may  be  continued  for  four  weeks. 

The  foUowiag  notice  is  posted  in  the  clerk's  ofDee  of  this  court :  * 

Terms  erety  month,  from  the  first  Monday,  and  last  [continue]  fonr  weeks. 
Batnnlay  In  eaeh  week  will  be  appropriated  by  the  oourt  to  the  trial  of  litsaes  of  bw. 
Notes  of  issue  most  be  left  with  the  clerk  before  Thursday  preceding  the  first  day  of  term. 

Bae  aactkm  13,  m0«. 

See  4.  The  said  court  shall  possess  the  power  and  authority,  in  relation  to  ac- 
tioDs  in  said  court  and  the  process  and  proceedinga  therein,  as  are  possessedsby  the 
supreme  court  in  rdation  to  actions  pending  in  the  said  supreme  court. 

And  all  lau>9  regulating  the  practice  of  the  aupreme  oourt  and  the  course  of  pro- 
eednre  therdn,  shall,  as  far  aa  practicable,  apply  to  and  be  binding  upon  the  aaid  city 
court ;  and  the  said  city  court  shall  haTe  power  to  review  all  of  its  decisions,  and  to 
giant  new  trials. 

See.  5.  Every  judgment  of  said  city  court  may  be  docketed,  and  shall  be  a  lien  in 
the  like  manner,  and  to  the  same  extent,  as  judgments  recovered  in  the  supreme 
court.  And  the  said  city  court  shall  have  the  same  power  over  the  dockets  of  its 
judgments  in  the  offioe  of  any  county  clerk,  and  over  such  county  clerk  in  respect 
to  the  same,  as,  for  the  time  being,  may  be  possessed  by  the  supreme  court  in  re- 
spect to  the  dockets  of  judgments  in  the  supreme  court  And  the  said  city  court 
shall  possess  the  like  powers,  in  relation  to  process  which  may  be  issued  out  of  said 
ooort,  ss  is  note  possessed  by  the  supreme  court  in  relation  to  process  issued  out  of 
the  aaid  supreme  court. 

S«x  6.  [Amended  by  laws  of  1850,  p.  148,  §  1.]  An  appeal  may  be  taken 
ftooa  any  judgment  or  final  determination  of  said  city  court,  and  from  any  interme- 
diate order  involving  the  merits  and  necessarily  afifecting  the  judgment,  to  the  su- 
premo court,  ai  a  general  term  thereof;  and  all  provisions  of  law  relative  to  appeals 
fron  eoorts  of  inferior  jurisdiction  to  the  supreme  coart  shall  apply  to  appeals  from 
sttd  city  court 

How  ia  the  appeal  to  be  made?  All  the  provisions  of  law  relative  to 
appeals  from  courts  of  inferior  jurisdiction  to  the  supreme  court  apply  ;  these  are 
seetioiw  344,  345,  346,  and  347  of  the  code,  which  embrace  the  whole  of  chapter  3 
of  title  L  of  part  3  of  the  code.  The  appeal  would  therefore  seem  to  be  an  enn- 
Borated  mocioo.  Rule  27  of  supreme  court  rules,  and  see  also  rules  38,  29,  and  30 
of  ^ the  supreme  court  rules  which  probably  apply. 

8kc  7.    [Amended  by  htws  of  1850,  pi  148,  §  3.]    There  shall  be  a  clerk  of 
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said  court,  to  be  appointed  by  the  said  coart,  who  shall  have  power  to  Uke  acknowl- 
edgment of  eatisfttction  of  jodgmeits  in  said  conrti  to  be  recorded  in  aoy  county  in 
which  judgment  may  be  docketed.  He  ahall  receive  the  aame  fees  for  hia  aerricea 
in  civil  caaea  aa  ia  provided  for  similar  aervicea  by  the  county  clerk,  and  ahall  pay 
auch  feea  to  the  county  treaaarer  of  the  County  of  Kings. 

Seo.  8.  [Amended  by  lawa  of  1850,  p.  148.  §  3.]  The"said  clerk  ahall,  at  tho 
expense  of  the  county,  provide  auch  necessary  hooka  as  may  be  required  for  the  dis- 
charge of  his  duties  as  such  clerk.  He  may  appoint  a  deputy  who  shall,  in  the  ab» 
aence  of  the  derft  from  hia  office  or  from  the  court,  poaaess  all  his  powers  and  per- 
form all  hia  dutiea. 

Sbc.  9.  [Amended  by  lawa  of  1850,  p.  149,  §  4.]  The  said  city  court  ahall 
Revise  ita  own  seal,  at  the  expense  of  said  county  of  Kings ;  and  a  description  thereof, 
attested  by  the  said  clerk,  shall  be  depoaited  with  the  secretary  of  state. 

Sec.  10.  [Amended  by  laws  of  1850,  p.  149,  §  5.]  The  aaid  city  court,  and 
the  office  of  the  clerk  thereof,  shall  be  held  at  the  city  hall  of  the  city  of  Brooklyn; 
and  the  aupervisors  of  the  county  of  Kings  shall,  at  the  expense  of  said  county,  fur- 
nish and  provide  all  apaftmenta  and  accommodations  necessary  for  the  said  cour^ 
And  the  mayor  and  aldermen  of  the  city  of  Brooklyn,  while  aitting  aa  members  of 
the  said  city  court,  shall  each  be  entitled  to  receive  for  their  aervicea  in  that  capacity, 
the  sum  of  three  dollars  per  day,  to  be  paid  by  the  county  treaaurer  of  the  county  of 
Kings,  on  the  certificate  of  the  clerk  of  the  said  city  court. 

8ec8.  1 1  and  12  relate  exclusively  to  the  criminal  jurisdiction  of  the  court 

Saa  13.  [Amended  by  laws  of  1850,  p.  149,  §  6.]  The  said  court  shall  be  held 
once  in  each  month,^and  ahall  commence  on  the  first  Monday  thereof,  and  may  be 
continued  for  four  weeka.  The  terms  of  the  said  court  held  in  the  months  of  May, 
July,  September,  November,  January,  and  March,  in  each  and  every  year,  shall  be 
devq^  exclusively  to  the  transaction  of  civil  business,  and  trials  in  civil  cases ;  and 
the  trials  held  in  the  months  of  June,  August,  October,  December,  February,  and 
April,  shall  be  exclusively  devoted  to  the  transaction  of  criminal  buaineas  and  trials 
in  criminal  caaea. 

Seo.  32.  The  fees  to  be  allowed  and  paid  to  the  attorneys  and  counsellors  of  the 
asid  court,  and  the  costa  to  be  allowed  and  recovered  in  civil  auita  and  proceedinga 
therein,  ahall  be  the  same  costa  and  feea  as  are  allowed  and  recovered  for  aimilar  aer* 
▼icea  in  the  supreme  court. 

Bee  the  Code,  a  303-- 322.  both  tnelosive. 

Can  thia  court  maka  aa  aliowaoce  in  addition  to  the  costs  ? 

Sec.  23.  The  said  city  jud^e  may  constitute  a  member  of  any  court  of  oyer  and 
terminer  to  be  held  in  and  for  the  county  of  Kings,  and  for  that  purpoae  shall  poaaeaa 
all  the  powers  and  authority  of  a  judge  of  the  county  court 

Sec.  26.  llie  aaid  city  judge  shall  have  all  such  power  and  authority  at  cham- 
bers, touching  any  suit  or  proceeding  in  said  city  court,  as  the  respective  justices  of 
the  supreme  court,  from  time  to  time,  shall  be  authorized  to  exercise  touching  like  suita 
or  proceedings  in  the  supreme  court  He  may  also  exercise  within  the  county  of 
Kings  all  the  powers  of  a  justice  of  the  supreme  court  at  chambers ;  and  perform  all 
auch  duties  and  do  all  such  acts  as  might  have  been  done  or  performed  by  the  lawa 
in  force  on  the  12th  of  May,  1847,  by  the  judges  of  the  court  of  common  pleas,  or 
any  one  or  more  of  them  at  chambers  or  otherwise  when  not  holding  court,  or  by 
any  such  judge  being  of  the  degree  of  counsellor  of  the  supreme  court,  and  acting 
as  a  aupreme -court  commissioner. 

d.  The  I3th  of  Maj,  1847,  the  date  mentioned  in  the  laataection,  is  the  date  of  the  paasage  of 
the  Jadiciary  act  of  1847.  The  like  powers  aa  are  given  to  the  city  Jadge  by  this  aecti(»  are 
given  to  county  Judges  by  the  amended  jadiciary  act.    Laws  of  1847,  p.  643,  §  37. 

a.  The  following  were  the  powera  and  dutiea  of  the  aupreme-court  commiasion- 
era  (2  R  S.,  4  ed,,  468.) 

b.  Seo.  14  [18.]  Supreme-court  commtasionerr  duly  appointed  according  to 
law,  shall  aeverajly  be  authorized  and  required  to  perform  all  the  duties^  and  to  exe- 
cute every  act,  |x>wer  and  trust,  which  a  justice  of  the  supreme  court  may  perform 
and  execute,  out  of  court,  according  to  the  rules  and  practice  of  auch  court,  apd 
pursuant  to  the  provisions  of  any  statute,  in  all  civil  caaea,  except  aa  herein  other- 
wiae  provided.  • 
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Sic.  15.  [19.]  Bot  where  any  power  it  given  in  expreei  terms  by  any  stat- 
ute to  the  justices  of  the  supreme  court  and  the  eircnit  judg^,  or  either  of  thetai, 
wilhoot  naming  sapreme-court  oommissioners  in  snch  BtatatOi  such  commiMioneis 
^lail  not  be  aothorixed  to  exercise  any  such  power. 

Sec  16.  [*20.]  No  snch  commiasioner  shall  be  authorized  to  grant  any  order 
to  stay  proceedings  in  any  cause  in  which  a  verdict  shall  have  been  rendered. 

Skc.  17.  [21.]  Ko  snpreme-court  commissioner  shall  grant  any  order  to  stay 
proeeedisga  on  any  eapUt  ad  retpondendum,  or  on  any  other  attachment. 

Sbc.  18.  [23  ]  Where  an  execution  shall  have  been  issued,  an  order  to  stay 
pfocaeedinge  Uiereon,  granted  by  a  supreme-court  commissioner,  shall  not  preyent  a 
levy  OD  property  by  Ttrtne  of  such  execution,  bot  shall  only  suspend  a  sale  thereon 
mtjl  the  decision  of  the  supreme  court  upon  the  matter. 

8bc.  18.  [23.]  Nor  shall  any  such  commissioner  grant  any  order  ^o  st&y 
proeeedings  on  any  execution  against  the  body  of  a  defendant,  unless  such  defend- 
mst  shall  hare  executed  to  the  plaintiff,  and  delivered  to  such  commissioner,  a  bond 
tat  the  uae  of  snch  plaintiff,  in  a  penalty  double  the  amount  required,  to  be  collected 
hf  aoeb  execution,  with  two  sufficient  sureties,  who  shall  swear  that  they  are  eaoh 
wottli  the  amount  of  snch  penalty  over  and  above  all  debts ;  conditioned  that  such 
defendant  shall  be  found  within  the  county  to  which  such  execution  was  directed,  so 
■■  to  be  airested  upon  any  execution  that  may  be  issued  aj^ainst  his  body,  on  the 
•ame  jodgment,  within  six  months  from  the  date  of  such  bond. 

Sec  20.  [24.]  Snch  bond  shall  be  filed  by  the  commissioner,  in  the  office  of 
s  elerk  of  the  supreme  court,  within  20  days  after  the  same  shaJl  have  been  taken, 
aad  shall  bo  d^vered  by  anch  clerk  to  the  plaintiff  whenever  the  condition  thereof 
ahall  be  broken. 

Sbc  21.  [25.]  In  every  order  to  stay  proceedings  on  an  execution  against  the 
body  of  a  defendant,  shall  be  stated  the  fact  of  a  bond  having  been  given  as  required 
by  this  title ;  and  if  not  so  stated,  such  order  shall  be  void. 

Sac.  22.  [26.]  Where  the  supreme  court  shall  have  made  any  order  in  refer- 
eaee  to  a  matter,  snch  order  shall  not  be  suspended,  or  in  any  manner  affected,  by 
may  order  granteid  by  a  supreme*conrt  oommissioner. 

Sbo.  23.  [27.]  If  any  application  for  any  order  be  made  to  any  justice  of 
the  Bopieme  oourt,  cireuit  judge,  or  supreme-court  commissioner,  and  such  order  be 
Fcfaaed  In  whole  or  in  part,  or  be  granted  conditionally,  or  on  terms,  no  subsequent 
•ppiieation  in  reference  to  the  same  matter  and  in  the  same  stage  of  the  proceedings, 
•hall  be  made  to  any  other  supreme-court  commissiooer ;  and  if  upon  any  snch  sob- 
•eqoent  application  any  order  be  made  by  a  supreme-court  commissioner,  it  shall  be 
rovokcd  by  such  commissioner,  ot  by  any  jnstioe  of  the  supreme  oourt,  or  circuit 
jttdgev  upon  doe  proof  of  the  facts.    (4  Hill,  556.) 

Sbc.  24.  [28.]  Bvery  person  making  sooh  subsequent  application  contrary  to 
the  foregmog  provinon,  with  knowledge  of  any  previous  application  and  refusal,  shall 
be  liable  to  be  punished  by  fioe  and  imprisonment  by  the  supreme  court,  and  shall  be 
ptoeaeded  agaiast  as  prescribed  in  title  13th  of  the  8th  chapter  of  this  act 

Sboi  25.  [29.]  No  supreme-court  commissioner  shall  be  authorized  to  grant 
any  order  on  the  application  of  any  attorney,  counsellor,  or  party,  residing  more  than 
40  milcfl  from  the  resideooe  of  such  commissioner,  if  there  be  an  officer  authorized 
to  grant  anch  order,  reaidiog  within  40  miles  of  the  applicant  therefor. 

8bo.  26.  [30.]  No  supreme-court  commissioner  having  a  law-partner  in 
wboee  name  the  bnsioess  of  the  oopartnership  shall  be  carried  on,  shall  be  compe> 
toot  to  perform  any  act  authorized  in  this  title  in  any  auit  or  proceeding  in  which 
•aeh  partner  shall  be  in  anywise  interested. 

Sbc.  37.  [31.]  The  supreme  oourt  shall  have  power  by  general  rules  to  pre- 
•adbe  any  other  eases  in  which  supreme-court  commisRioners  shall  not  be  authorised 
to  grant  any  orders  in  relation  to  suits  peudtng  in  such  court,  and  to  prescribe  the 
Unm  and  conditions  on  which  orders  may  be  granted  in  any  specified  clasa  of  cases, 
oad  also  by  order  in  any  paftionlar  case  to  forbid  the  interference  of  any  such  com- 
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§  84.  [40.]  (Amended  1849.)  Common  jleaa  to  review  cer- 
tain, jvdgm^enU: 

The  court  of  common  pleas  for  the  city  and  county  of  New 
York,  shall  also  have  power  to  review  the  judgments  of  the 
marine  court  of  the  city  of  New  York,  and  of  the  justices^ 
courts  in  that  city. 

0.  To  Mt  aside  a  jndgmeDt  of  the  marine  or  joatice's  conit,  where  the  defeadaai 
haa  failed  to  appear,  an  appeal  rouat  be  bronght,  and  the  application  for  relief  ma^a 
upon  the  jaatice'a  return  and  affidayita.  The  ooort  of  oommon  pleaa  baa  no  jonadHa- 
tion  to  iptertain  a  motion  for  relief  in  anch  casea  until  the  jadgment  ia  before  it  on 
appeal.    Donnell  y.  Cornell^  1  Code  Hep.  N.  S.,  28a 

And  aee  section  427  and  note. 

§  85.  [41.]  Terms. 

The  superior  court  of  the  city  of  New  York,  and  the  court 
of  common  pleas  for  the  city  and  county  of  New  York,  shall, 
within  twenty  days,  appoint  general  and  special  terms  of  those 
courts,  respectively,  and  prescribe  the  duration  thereof;  and 
they  may,  from  time  to  time,  respectively  alter  such  appoint- 
ments ;  and  hereafter  no  fee  shall  be  paid  for  any  service  of  a 
judge  of  either  of  those  courts. 

§  36.  [42.]  By  whom  held. 

A  general  term  shall  be  held  by  at  least  two  of  the  judges 
of  those  courts  respectively,  and  a  special  term  by  a  single 
judge. 

§  87.  [43.]  Judgments,  where  given. 

Judgments  upon  appeal  shall  be  given  at  the  general  term ; 
all  others,  at  the  special  term.  ^ 

b.  The  application  for  jadgment  on  n  defaalt  for  not  answering  ronat  be  made  at 
special  term.  It  cannot  bo  entertained  at  general  term.  Ryan  y.  M'CanMll,  2 
Sand.,  709 ;  1  Code  Rep.,  93 ;  and  aee  note  to  aection  246,  post. 

§  88.  [44.]  Judgment,  how  pronounced. 

The  concurrence  of  two  judges  shall  be  necessary  to  pro- 
nounce a  judgment  at  the  general  term.  If  two  do  not  concur^ 
the  appeal  shall  be  reheard. 

§  89.  Crier. 

A  crier  shall  be  appointed  by  the  superior  court  of  the  city 
of  New  York,  and  by  the  court  of  common  pleas  for  the  city 
and  county  of  New  York,  respectively,  to  hold  his  office  during 
the  pleasure  of  the  court.  He  shall  receive  a  salary  to  be 
fixed  by  the  supervisors  of  the  city  and  county  of  New  York,, 
and  paid  out  of  the  county  treasury. 

See  note  to  aeotion  28  ante. 
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§  40.  Superior  covH. 

Hie  superior  court  of  the  cily  of  Kew  York,  shall,  from  the 
fijst  day  of  May,  one  thoosazid  eight  hundred  and  forty-nine, 
consist  of  six  justices. 

a.  Thwaeetion  and  those  which*  follow  it  to  moUoii  50  inelmiTe,  ve  takoB  from 
an  Mt  pMMd  24th  March,  1849,  aa  amended  by  an  act  paBsed  IQth  April,  1849. 
(Lawb  of  1849,  pp.  168, 487.) 

§  41.  Judices'io  he  elected. 

Three  justices  of  such  superior  court,  ia  addition  to  the 
justices  now  holding  office,  shall  be  elected  by  the  eloptors  of 
the  city  and  county  of  New  York,  at  the  annual  charter  elec- 
tion to  be  held  in  that  city  on  thfe  second  Tuesday  of  April,  one 
thousand  eight  hundred  .and  forty-nine. 

§  42.  How  voted  for. 

8uch  justices  shall  be  voted  for  together  on  one  ballot,  which 
shall  be  distinct  from  any  other  ballot  at  the  same  election,  and 
deposited  in  a  separate  box,  marked  "  superior  court."  The 
Totes  shall  be  canvassed  and  certified  in  the  same  maimer  as 
votes  for  the  recorder  of  the  city  of  New  York,  and  a  certificate 
thereof  shall  be  filed  with  the  secretary  of  state. 

§  43.  Sow  daseified. 

The  justices  so  elected  shall,  immediately  after  the  votes  are 
canvassed,  be  classified  by  lot,  to  be  publicly  drawn  by  the 
register  and  clerk  of  the  city  and  county  of  New  York,  in  the 
presence  of  the  mayor  or  recorder  of  the  city  of  New  York ; 
and  the  certificate  of  such  drawing  and  classification  shall  be 
signed  by  such  register  and  clerk  and  by  the  attending  mayor 
or  recorder,  and  filed  in  the  offices  of  the  register  and  clerk. 
The  classes  shall  be  numbered  first,  second,  and  third,  accord- 
ing to  the  term  of  service  of  each ;  the  first  class  being  that 
which  has  the  shortest  time  to  serve.  The  term  of  offices  of 
each  of  such  justices  shall  commence  on  the  first  day  of  May, 
one  thousand  eight  hundred  *and  forty-nine ;  and  the  term  of 
the  justice  of  the  first  class  shall  expire  on  the  thirty-first  day 
of  December,  one  thousand  eight  hundred  and  fifty-one ;  of  the 
justice  of  the  second  class,  on  the  thirty-first  day  of  December, 
one  thousand  eight  hundred  and  fifty-three ;  and  of  the  justice 
of  the  third  class,  on  the  thirty-first  day  of  December,  one 
thousand  eight  hundred  and  fifty-five. 
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§  44.  ^  Vacancies  y  how  ^filled. 

After  the  expiration  of  the  terms  of  office  under  such  classi- 
fication, the  term  of  office  of  all  the  justices  of  the  superior  court 
of  the  city  of  New  York  shall  be  six  years;  and  any  vacancy 
occurring  in  the  offices  created  by  this  title,  shall  be  filled  in 
the  manner  prescribed  for  filling  vacancies  in  the  offices  of  the 
present  justices. 

§  45.  Jvdgei  salaries^  dkc. 

The  justices  elected  pursuant  to  this  title,  subject  to  the  pro- 
visions contained  in  section  forty-nine,  shall  have  the  same 
powers  and  perform  the  same^uties,  in  all  respects,  as  the  pre- 
sent justices  of  such  superior  court,  and  shall  receive  the  same 
salaries  payable  in  like  manner. 

a.  The  powere  of  these  jadges  are  co-eztensive  with  that  of  the  other  judges  of 
this  court.    Huff  t.  Bennett,  2  Code  Rep.,  139. 
See  Laws  of  1 852,  cap.  44,  p.  39. 

§  46.  Terms. 

A  general  term  of  the  superior  court  may  be  held  by  any 
two  of  the  six  justices  thereof,  and  a  special  term  by  any  one 
of  them ;  and  genera.1  and  special  terms,  one  or  more  of  them, 
may  be  held  at  the  same  time. 

6.  '^  In  the  geDeral  and  special  terms  the  calendara  are  called  through  at  e^ery 
term,  and  this  has  been  the  case  from  the  time  the  special  term  was  provided  by 
law." — Preface  to  4  Sand. 

§  47.  Certain  mite  may  be  transferred. 

All  civil  suits  at  issue  at  the  time  of  the  passage  of  this  act, 
that  from  and  after  the  first  of  May,  1849,  shall  be  placed  upon 
the  calendar  of  the  supreme  court,  at  any  general  or  special 
term  thereof  to  be  held  in  the  city  of  New  York,  and  which 
shall  be  in  readiness  for  hearing  on  questions  of  law  only,  or 
are  equity  cases,  may  by  an  order  of  that  court,  or  of  the  jadge 
holding  such  special  term,  be  transferred  to  the  said  superior 
court  of  the  city  of  New  York,  and  to  be  heard  at  the  general 
terms  thereof. 

e.  This  section  was  amended  January,  1851,  (Laws  of  185 lip.  8) ;  the  amead- 
ment  consisted  in  striking  out  at  the  end  of  the  section  the  words  **  hereinafter  [in 
the  last  mentioned  act  called  '*  hereinbefore'*]  provided  for,^* 

d.  The  phrase  **  equity  cases''  in  this  section  moat  be  confined  to  suits  in  equity 
commenced  prior  to  July,  1848,  and  then  pending  in  the  supreme  court.  Oilet  ir. 
LyoiM,  1  Code  Rep.  N.  S.,  257. 
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§  48.  Jurisdiction. 

The  said  anperior  court  shall  have  jurisdiction  of  every  suit 
80  transferred  to  it,  and  may  exercise  the  same  powers  in  re- 
spect to  every  such  suit,  and  any  proceedings  therein,  as  the  su- 
preme court  might  have  exercised,  if  the  suit  had  remained  in 
that  court 

§  49.  Searing  of  trcmrferred  suits. 

It  shall  be  the  special  duty  of  the  three  justices  to  be  elected 
under  the  provisions  of  this  title,  and  of  their  successors,  to 
devote  their  time  and  labors,  for  the  term  of  two  years  from 
the  first  of  May,  one  thousand  eight  hundred  and  forty-nine,  to 
the  liearing  and  determination  of  the  suits  transferred  from  the 
enpreme  court;  and  for  that  purpose  they,  or  any  two  of  them, 
shall  hold  a  general  term  of  the  said  superior  court,  of  at  least 
two  weeks  in  duration,  in  each  month  of  the  year,  except  the 
month  of  August. 

&  Hiii  Mctioii  [49]  bai  been  repealed,  [Lawi  of  1851,  p.  8  J  and  no  tection  has 
been  mbBtitated. 

§  50.  Appeal. 

Appeals  from  the  judgments  of  the  superior  court  in  such 
suits,  may  be  taken  to  the  court  of  appeals,  in  the  same  manner 
as  from  the  judgments  of  the  superior  court  in  actions  originally 
commenced  therein. 

§  51.  Section  applied. 

The  provisions  of  section  twenty-eight  of  this  act,  shall  ap- 
ply to  the  said  superior  court. 
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TITLE  VI. 


Of  the  Courts  of  Justices  of  the  Peace\^ 

Section  5S.  Repeal  of  existing  provMoHB. 

53.  Jurifldiotion. 

54.  No  jnriadiction  in  certain  cases. 

55.  Answer  of  title. 

56.  Undertaking. 

57.  Snit  discontinned. 

56.  If  ondertakiag  not  given. 

59.  The  aame. 

60.  New  action. 

61.  Coetsi 

62.  Answer  of  title  as  to  one  cauae  of  aoUon. 

63.  Docketing  judgments.  * 

64.  Rules. 

§  52.  [45.]  (Amended  1849.)  B&pealofeonsting provisions. 

The  provisions  contained  in  sections  two,  three,  and  four, 
of  the  article  of  the  revised  statutes  entitled  '^  Of  the  jurisdic- 
tion of  justices'  courts,"  as  amended  by  sections  one  and  two 
of  the  act  concerning  justices'  courts,  passed  Ma^  14, 1840,  and 
the  provisions  contained  in  sections  59  to  66  of  the  same  article, 
both  inclusive,  are  repealed,  and  the  p]^ovisions  of  this  title 
substituted  in  place  thereofl  But  this  repeal  shall  not  Affect 
any  action  heretofore  commenced  in  a  court  of  a  justice  of  the 
peace. 

a.  Other  statutory  proTisions  relating  to  these  conrta  are  2  R.  S.,  334  to  375 ; 
Laws  of  1846,  oap.  130, 140,  276 ;  Iaws  of  1847,  cap.  329. 

The  Summon; 

b.  The  form  of  the  summons  in  these  courts  is  not  governed  by  the  ooaTi,Wmiams 
V.  Priee^  2  Sand.i  229. '  But  the  summons  should  state  a  cause  of  action,  EUi€  ▼. 
Merrit,  2  Code  Rep.,  68 ;  Cooper  v.  CkanUferlainj  ib.  142  ;  Bray  ▼.  Andretu^  1 
Smith,  387  ;  contra,  see  ComeUv.  Bennett,  11  Barb.,  657;  Smith  y.  Joyce,  19,  ib. 
21. 

e.  Where  the  defendant  was  summoned  to  answer  the  complaint  of  J.  W.  B., 
for  II 1 00  damages  in  action  on  contract,  it  waa  held  sufficient  Bray  t.  Andreas, 
1  Smith,  387. 

*  Mason,  J.,  this  title  '*  has  retained  the  mode  proyided  in  the  reyised  statatea 
for  the  commencement  of  actions,  and  which  is  by  summons,  warrant,  or  attach- 
ment and  which  three  modes  of  commencing  actions  ae  eueh  under  the  code  oon> 
atitute  the  only  manner  in  which  actions  can  now  be  commenced  in  any  of  the  oourts 
of  this  State. ''    Ex  parte  Raneom,  3  Code  Rep.,  148. 
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«.  A  niinnaont  ttatiDg  a  eatue  of  action  for  more  than  S 100  la  a  nnlity.  Yager  t. 
Hanmak,  6  Hill,  631. 

h.  All  defeota  in  the  anmmons  and  ■ervioe  thereof,  are  cared  by  appearance  and 
answer  wilhont  objection.  Heilner  v.  Burros,  3  Code,  Rep.,  17  ;  Cuahingham  t. 
FktUint,!  Smith,  417  ;  Andrews  v.  Thorp,  ib.  615 ;  Bray  v.  Andreas,  ib.  387. 

e.  \?here  the  anmmone  required  the  defendant  to  answer  **  in  a  civil  action  for 
damage  and  false  representation  in  the  sale  of  a  bone,"  on  appeal  it  was  held  soffi- 
dent,  and  the  eonrt  said  *'  we  have  repeatedly  held  the  particular  plea  need  not  be 
stated  in  the  summons."    Delaney  v.  Nagle,  16  Barb.,  97. 

d.  A  summons  "  to  answer  the  complaint  of  Joseph  W.  Bray  and  Thomas  Hett- 
be'ringtoo,  in  an  action  on  oontraot  to  their  damage,  one  hundred  dollars  or  under*'  is 
a  sufficient  specification  of  the  *'  cause  of  action.*'    Bray  ▼.  Andreas,  1  SroiUi,  387. 

e.  A  railroad  company  must  be  treated  as  an  inhabitant  and  freeholder  in  each 
county  where  its  track  is  laid.  Therefore  a  summons  issued  against  such  a  company 
by  a  justice  of  the  peace,  mast  be  made  returnable  not  less  than  six  nor  more  than 
twelTe  days  from  the  time  of  service,  or  it  is  a  nullity.  Sherwood  y.  The  Saratoga 
and  WaskingUu  JZ.  R.  Co,,  15  Barb.,  650. 

§  53.  [46.]  (Amended  1849, 1861.)  Jurisdiction. 
Justices  of  the  peace  shall  have  civil  jurisdiction  in  the 
foUowing  actions,  and  no  other : 

1.  An  action  arising  on  contract  for  the  recovery  of  money 
only,  if  the  sum  claimed  do  not  exceed  one  hundred  dollars. 

2.  An  action  for  damages  for  an  injury  to  the  person,  or  to 
real  property,  or  for  taking,  detaining,  or  injuring  personal 
property,  if  the  damages  claimed  do  not  exceed  one  hundred 
dollars. 

3.  An  action  for  a  penalty  not  exceeding  $100. 

4.  An  action  commenced  by  attachment  of  property,  as  now 
proTided  by  statute,  if  the  debt  or  damages  claimed  do  not  ex- 
ceed one  hundred  dollars. 

5.  An  action  upon  a  bond,  conditioned  for  the  payment  of 
money,  not  exceeding  one  hundred  dollars,  though  the  penalty 
exceed  that  sum,  the  judgment  to  be  given  for  the  sum  actu- 
ally due.  Where  the  payments  are  to  be  made  by  installments, 
an  action  may  be  brought  for  each  installment  as  it  shall  become 
doe. 

6.  An  action  upon  a  surety  bond  taken  by  them ;  though 
the  penalty  or  amount  claimed  exceed  one  hundred  dollars. 

7.  An  action  on  a  judgment  rendered  in  a  court  of  a  jus- 
tice of  the  peace,  or  of  a  justice^s  or  other  inferior  court  in  a 
city  where  such  action  is  not  prohibited  by  section  71. 

8.  To  take  and  enter  judgment  on  the  confession  of  a  de- 
£mdant,  where  the  amount  confessed  shall  not  exceed  two  hun- 
dred and  fifty  dollars,  in  the  manner  prescribed  by  article  8, 
title  4,  chapter  2,  of  part  3,  of  the  Eevised  Statutes. 
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9.  An  action  for  damages  for  fraud  in  the  sale,  pnrchase,  or 
exchange  of  personal  property,  if  the  damages  claimed  do  not 
exceed  one  hundred  dollars. 

Note  to  9uhd.  1. 

a.  If  the  plaintiff  state  his  demand  at  more  than  one  hundred  dollars,  but  claim 
damages  only  to  one  hundred,  the  justice  has  jurisdiction.  So  the  plaintiff  may  sue 
on  a  demand  exceeding  one  hundred  dollars,  and  reduce  it  to  the  jus^e'sjurisdiction 
by  voluntary  credits  or  deductions.  Tuttle  ▼.  itfaslon,  (1  John.  Ca&  25 ;  12  Johns* 
R.,  425  ;  Bennett  v.  Ingereoll,  24  Wend.,  113.)  The  plaintiff  is  not  obliged,  when 
he  commences  his  suit  to  reduce  his  demand  to  $100,  for  that  might  give  the  defen- 
dant, if  he  has  a  set-off,  an  undue  advantage.  The  parties  may  present  and  prove 
their  demands  as  they  are,  and  if  a  balance  is  found,  exceeding  the  justice's  jurisdic- 
tion, the  excess  may  be  remitted,  and  judgment  taken  for  the  residue.  (Justice's 
Manual,  3d  ed.,  13,) 

b.  One  indivisible  contract,  as  a  promissory  note  for  (125,  or  the  sale  at  one 
time  of  several  barrels  of  pot  ashes,  cannot  be  made  the  foundation  of  qeveral  suits, 
BO  as  to  recover  part  in  one  suit,  and  part  in  another.  Only  one  suit  can  be  brought 
on  an  entire  contract.  Justice's  Manual,  3d  ed.,  13;  16  Johns.  R.,  121,  Smith  v* 
Jone9f  15  ib.,  229.  This  rule,  however,  is  only  applicable  to  hostile  suits  (Cornell  v. 
Cookf  7  Cow.,  310),  for  the  parties  may,  by  consent,  divide  a  large  demand  intoany 
number  of  smaller  ones,  and  the  defendant  may  confess  separate  judgments  for  each.' 

e,  A  justice  has  no  jurisdiction  where  the  sum  total  of  the  accounti  of  both  par- 
ties, proved  to  the  satisfaction  of  the  justice,  shall  exceed  (bur  hundred  dollars.  JSat 
where  accounts  have  been  settled,  the  balance  is  the  only  subsisting  account;  and 
unless  this  balance  and  the  subsequent  accounts,  exceed  four  hundred  dollars,  the 
justice  has  jurisdiction.    (Code,  sec  54,  subd.,  4 ;  2  Cow.,  431.) 

d.  The  superior  court  in  Maguire  v.  Gallagher  (2  Sand.  402 ;  1  Code  Rep.,  127), 
held  that  a  judgment  being  an  express  oontraot  of  record,  assistant  justices  and  jvs- 
tices  of  the  peace  had  jurisdiction  of  suits  upon  judgments,  they  being  actions  arising 
on  contract ;  but  the  New  York  common  pleas  have  refused  to  acknowledge  the  au- 
thority of  the  case  of  Maguire  v.  Oallagherf  and  have  decided  that  the  7th  subdivi- 
aion  of  this  section  (sect.  53)  controls  this  subdivision  (sub.  1),  and  that  a  justice's 
court  in  the  city  of  New  York  has  no  jurisdiction  of  an  action  on  a  judgment  of  an 
assistant  justice's  court  between  the  same  parties,  and  brought  without  leave  of  tha 
court  first  obtained.  Mille  v.  WinelotD,  3  Code  Rep.  44,  [see  note  to  section  71, 
poet.] 

Note  to  eubd.  2. 

e.  A  justice  of  the  peace  has  no  jurisdiction  of  an  action  for  taking  and  convert- 
ing personal  property,  where  the  plaintiff  in  his  complaint  claims  judgment  for  9^0 ; 
and  in  such  a  case,  a  judgment  in  favor  of  the  plaintiff  wiir  be  rbversed,  after  a  trial 
upon  the  merits  without  objection.    Bellinger  v.  Ford,  14  Barb.,  250. 

Note  to  eubd,  3,  .     / 

/.  The  supreme  court  in  Phillipa  v.  Sture  (1  Code  Rep.,  58),  held  that  an  ac- 
tion to  recover  money  lost  at  play  is  not  an  action  for  a  penalty. 

Note  to  eubd,  4. 

f'.'  See  Attachment,  in  this  code,  section  228  Bennett  v.  Broton,  (1  Code  Rep.  N. 
.    67.)  • 

Note  to  aubd.  5. 

h.  But  the  plaintiff  cannot  split  one  entire  demand  so  as  to  bring  it  within  Uu> 
provision.     15  Johns.  R,  229 ;     16  Johns.  R,  121—136. 

Note  to  9ubd,  7. 

f.  See  note  to  subdivision  1. 

'    Note  to  eubd.  8. 

j.  The  code  of  1848  had  no  provision  corresponding  to  that  contained  in  this 
subdivision ;  and  it  was  therefore  held  that  a  judgment  taken  by  confession  by  a  jus- 
tice of  the  peace  for  a  sum  exceeding  9^00,  while  the  code  of  ^848  was  in  force,  was- 
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a  BQllity.  DanUU  ▼.  HiniMion.  5  Pr.  R.,  323 ;  and  now  a  judgment  by  confeanon 
for  a  tam  axoeeding  $250  woald  be  void.  GrUwold  y.  Sheldon,  1  Code  Rep.  N.  S., 
261. 

m.  Ko  audi  eonfeaaion  can  be  taken,  or  jndginent  rendered  thereon,  anleaithe  fol- 
lawing  reqoiaitea  be  complied  widi : 

1.  The  defendant  most  personally  appear  before  the  justice. 

9.  The  oonfeaaion  moat  be  in  writing,  signed  by  the  defendant,  and  filed  with  the 
joaiice.  * 

3.  If  the  judgment  be  confesaed  for  a  sum  exceeding  fifty  dollars,  the  confeasion 
ahall  be  accompanied  by  the  affidavils  of  the  defendant  and  the  plaintiff,  stating  that 
aach  defendant  ia  honestly  and  juatly  indebted  to  the  plaintiff  in  the  sum  named  in' 
such  affidavit,  over  and  above  all  just  demands  which  he  haa  against  him,  and  that 
anch  confession  is  not  made  or  taken  with  a  view  to  defraud  any  creditor. 

h.  Every  judgment  confessed  without  a  compliance  with  these  provisions  will  be 
void  aa  against  all  persons,  except  a  purchaser  in  good  faith  of  any  gooda  or  chattels, 
landa  or  tenements^  Under  auch  judgment,  and  except  the  defendant  making  anch 


e.  The  personal  appearance  of  the  plaintiff  before  the  juatioe  upon  a  confession  is 
not  necessary,  an  leas  the  judgment  ia  for  more  than  $50 ;  and  the  want  of  such  ap- 
pearance cannot  be  ta^en  advantage  of  by  the  defendant.  Ij^  however,  the  judgment 
la  for  a  anm  exceeding  $50;  it  would  be  necessary  that  both  parties  should  personally 
appear  before  the  jnatice,  to  make  the  requisite  affidavit.    (Edw.  Tr.,  3d  ed.,  1 18.) 

d.  Bat  a  creditor  having  a  demand  exceeding  $50,  may  take  from  hia  debtor 
asvenl  ooofeasiona  each  for  a  sum  less  than  $50,  to  the  full  amount  of  his  claim,  and 
tfaas  avoid  the  necessity  of  making  the  affidavit  required  by  atatute.  Cornell  v.  Cook, 
7  Cow.,  310;  2R.S.,342. 

c  The  confeasion  must  be  for  a  specified  sum.  A  judgment  entered  for  such  a 
sum  aa  A.  B.  ahould  award  is  bad,  the  confeasion  being  made  before  the  award  ia  de- 
dared  ;  for  a  justice, has  no  power  to  enter  a  confeasion  for  an  uncertain  and  unliqui- 
dated amount  But  a  confeasion  for  the  amount  of  a  note  deaoribed  ao  aa  to  be  capa- 
ble of  being  identified,  or  for  a  sum  to  be  ascertained  by  caloulaticltai  would  probably 
be  good.     NiehoU  v.  Hewitt,  4  Johns.  R.,  423. 

/.  The  oonfeaaion  muat  also  state  how  the  indebtedness  confessed,  arose. 

J^orm  of  Covfeoeion, 

[Title  of  Aetioal  I  hereby,  pursuant  to  the  statute,  confeas  judgment  in  thia  ac- 
tion for  dollars,  the  amount  due  the  aaid  plaintiff  for  money  borrowed  (or 
aa  the  case  may  be),  besides  coot  of  suit ;  and  consent  that  the  aaid^aintiff  enter 
judgment  against  me  accordingly. 

g.  When  judgment  ia  confesaed  for  a  aum  exceeding  $50,  it  will  be  void  aa  against 
aO  peraons,  except  the  defendant  and  purchaaers  in  gM)d  faith  under  the  judgment, 
anleaa  the  above  mentioned  affidavit  ia  made.    2  R.  S.,  342,  as.  115,  116. 

K  Aa  the  affidavit  muat  expressly  refer  to  the  confession,  the  most  convenient 
praetiee  is  to  subjoin  or  annex  it  to  the  confession. 

Form  of  Ajfidami, 

Town  ef  ,  sa    John  Doe  and  Richard  Roer 

bo4b  oi  finaert  reaidencea  and  oecupationa  of  deponents]  the  parties  named  in  the 
above  for]  annexed  confeasion  of  judgment,  being  respectively  sworn,  say.  and  each 
for  himaeKsaya,  that  the  said  Richard  Roe  ia  honestly  and  justly  indebted  to  the 
said  John  Doe,  In  the  aum  of  dollars,  over  and  above  all  just 

dMnanda,  which  the  said  Richard  Roe  haa  against  the  said  John  Doe :  and  that 
aaid  cenfaasion  of  judgment  is  not  made  or  taken  with  a  view  to  defraud  any  ored- 
itor. 

t.  If  there  ia  more  than  one  plaintiff  or  defendant,  the  affidavit  ahould,  in  atrict- 
^  be  made  by  all  of  them. 
J,  Actions  cognisable  before  a  jnatice  maybe  brought  agamst  all  town  and 
nty  officers  (3  R,  8.,  325,  a.  6),  individually  specifying  in  the  process  and  pro- 
eeedinga,  their  name  of  office  ;  %nd  such  sotions  may  be  commenced  in  the  aame 
manner  aa  againat  individuala  (2  R.  8.,  569.)  Corporationa  may  aifb  and  be  aued 
ia  JBSticca'  oonrta — Const,  art  viii.,  a.  3,  and  which  diso  defines  what  la  meiCht  by 
the  word  corporationa.    Laws  of  1847,  p.  ^6,  a  45,  amend  the  5th  subd.  of  a.  A, 


tit  4,  cap.  S,  part  3,  of  the  Reriaed  Siatntea,  by  atrikhig  out  tha  wt>tda,  *'  or  agaiaat 
€orporatioD8,"  and  enact  that — 

a.  **  Proceaa  against  corporations  may  be  issued  as  in  other  cases,  and  may  be 
ienred  on  the  presiding  officer,  secretary,  cashier,  treasurer,  or  any  director  or  true- 
tee  thereof,  by  whatcTer  name  sach  director  or  trustee  may  be  called ; "  and  altiioogh 
a  jaatice  has  no  jarisdiction  of  a  suit  against  a  foreign  corporation,  such  corporation 
may  confer  jurisdiction  by  apiyariag  and  answering  without  objecting  to  the  juris- 
diction.   Paulding  ▼.  Hudson  Manuf.  Co.^  3  Code  Rep.,  223. 

ft.  Counties  and  towns  are  corporations.  An  action  against  a  county  must  be 
brought  against  its  soperrisore;  and  process  must  be  served  upon  the  chairman  or 
clerk  of  the  board.  An  action  against  a  town  mast  be  brought  against  it  by  its  name, 
(2  R  S.,  569,  s.  109} ;  where,  however,  county  and  town  officers  are  authorised  by 
law  to  sue  by  their  name  of  office,  suits  may  be  brought  by  and  against  suck  cfficeia. 
(IR.  S.,376.) 

e.  A  justice  has  jurisdiction  of  every  person  found  in  the  county,  whether  a  re- 
sident or  not  Every  actiour  however,  must  be  brought  before  soma  justice  of  the 
town  wherem  either, 

1.  The  plaintiffs,  or  one  of  them,  reside ;  or 

2.  Where  the  defendants,  or  one  of  them,  reside;  or 

3.  Beforesoraejnstioeof  another  town,  in  the  same  county,  ne<t  adjoining  the 
residence  of  the'  plaintiff  or  defendant  (2  R.  S.,  325,  s.  9).  Except  that  Where  the 
-defendant  has  absconded  from  his  residence,  the  action  may  be  brought  before  a' jus- 
tice of  the  town  in  which  such  defendant  or  his  property  may  be,  and^ 

d.  If  the  plainttffii  be  all  non-residents  of  the  county,  or  the  defondant  be  a  non- 
resident of  the  county,  then  such  action  may  be  brought  before  any  jastice  of  the 
town  in  which  such  plaintiffl  or  defendant  may  be.    (2  R.  S.,  326,  s.  10.) 

e.  Where  a  suit  was  commenced  in  a  justices'  court  by  personal  service  of  a 
summons,  on  the  return  day  the  plaintiff  and  defendant  appeared  ;  the  plaintiff  de- 
clared on  a  note  for  $100,  the  defendant  consented  that  judgment  might  be  rendered 
against  him  for  that  amount,  and  such  a  judgment  was  held  valid,  although  there 
-was  no  affidavit  of  the  amount  due,  or  confession  in  writing,  or  proof  of  the  plain- 
tiff's  demand.  Oat€9  v.  Ward,  17  Barb.,  424  Such  a  chse  is  not  ^itbm  this  pro- 
vision of  the  code. 

§  54.  [47.]  ^0  jurisdiction  in  certain  cases.* 
Bat  i^ustice  of  the  peace  shall  have  cognizance  of  a  civil 
action — 

1.  In  which  the  people  of  this  State  are  a  partj^  excepting 
for  penalties  not  exceeding  one  hundred  dollars : 

2.  "Not  where  the  title  to  real  properly  shall  come  in  qnlBS- 
tion,  as  provided  by  sections  65  to  62,  both  inclusive : 

S.  Nor  of  a  civil  action  for  an  assault,  battery,  false  impris- 
<mment,  libel,  slander,  malicious  prosecution,  criminal  oonver- 
sation,  or  seduction :  ^ 

4.  Nor  of  a  matter  of  account,  where  the  sum  total  of  the 
accounts  of  both  parties,  proved  to  the  satisfaction  of  the  jus- 
tice, shall  exceed  four  hundred  dollars : 

5.  Nor  of  an  action  against  an  executor  or  administrator  as 
iSUch.  ^ 

— 5 — , . 

*  The  statute  declaring  tfiat  no  judge  of  any  court  cad  sit  as  such  in  any  canae 
In  which  he  is  a  party,  extends  to  justices  of  the  peace.  Baldwin  v.  MeArthut^  17 
Barb.,  415. 


§  55.]  jxTSTioBs'  ootjRta.  69 

Noti  to  auhdi  3; 

a.  A  joBtiee  of  the  peace  has  jnriadictioD  to  try  an  aotioo  of  trespass  on  the  case 
lor  wHAilIy  ntglectuig  or  refomng  to  issue  an  execution  on  a  judgment  recovered 
ht^ote  the  defendant  as  a  justice  of  the  peace.  Van  VUek  y.  Burroughi,  6  Barb., 
341. 

Note  io8ubd,  4. 

^  When  sQcb  proof  is  made^  he  is,  therebpon,  required  to  enter  a  jadgment  of 
disMtiDQance  against  the  plaintiff,  with  coats.  2  R.  S.,  333,  &%5 ;  10  Wend., 
5S9.    See  section  304,  8ub.'3  of  this  code.  • 

e.  The  inattara  of  aocoont  muat  be  open  and  unliquidated,  (2  Cow.,  413);  thus, 
if  the  plaintiff  should  prove  a  claim  of  $300,  and  the  defendant  payment  on  account 
of  #250,  the  justice  must  give  judgment  for  the  balance.  lb.  But  if  instead,  the 
defendant  had  proved  a  set-off  to  the  amount  of  ^fiSO,  the  jualice  must  have  dis- 
BUMed  the  complaint.    (10  Wend.,  555,  557). 

d.  A  claim  for  a  balance  of  $86  for  work  and  labor,  the  aggregate  of  which 
#ork  and  labor  amounted  to  $400,  reduced  by  payments  to  the  sum  first  named, 
does  not  create  a  case  of  mutual  accounts.  Payments  on  account  are  ndt  in  any 
proper  sense  items  of  an  account  in  favor  of  a  defendant.  The  account,  although 
radnoed  by  payments,  is  on  one  side  only.     Ward  v.  Ingraham,  1  Smith,  538. 

e.  It  is  otherwise  when  the  defence  seeks  to  set-off  items  arising  in  a  course  of 
nrntoal  dealiog,  which  themqplves  constitute  an  affirmative  claim  in  the  defendant's 
liivor,  and  which  have  not  been  specifically  appropriated  ae  payments  in  reduction  of 
Ifae  flalBtiff 's  claim.    lb. 

Note  to  tubd.  5. 

/.  Exeeotora  and  administrators  may  sue,  but  cannot  be  sued,  in  a  justices' 
€o«ft;  and  if  they  sue,  the  defendant  may  plead  a  set-off  if  he  have  one,  and  if  he 
pfrevaflf  m'av  have  judgment  against  such  plaintiflb  in  their  representative  character, 
which  will  be  evidence  of  a  debt  eatablished,  to  be  paid  in  the  course  of  administra- 
tion.   (2  R.  8.,  333,  s.  57.) 

g.  An  action  against  one  of  the  obligors  of  a  bond  conditioned  for  his  faithful 
ttiecBtkm  of  his  duty  a&  administrator,  is  an  action  against  the  defendani  personally, 

'  oaay  be  prosecuted  in  a  justices'  court    O^Neil  v.  Martin^  1  Smith,  404. 


§  65.  [48.]  Answer  qf  TiOe. 

In  every  action  brought  in  a  court  of  justice  of  »the  peace, 
where  the  title  to  real  property  shall  come  in  question,  the  de- 
fendant may,  either  with  or  without  other  matter  of  defence, 
set  forth,  in  his  answer,  any  matter  showing  that  such  title  will 
come  in  question.  Bpch  answer  shall  be  in  writing,  signed  by 
the  defendant  or  his  attorney,  and  delivered  to  the  justice.  The 
justice  shall  thereupon  countersign  the  same  and  deliver  it  to 
the  plaintiff.  . 

A.  See  Cowan's  treatise  on  justices^  courts,  vol  1,  pp.  463  to  4^9,  and  vol.  3,  pp. 
372,  273.  as  to  when  it  may  be  said  that  title  comes  in  question. 

t.  An  issue  on  a  Kceose  to  do  an  act  on  real  estate  which  would  otherwise  be  a 
tfcspsss,  does  not  present  for  trial  "  a  claim  of  title  to  real  property.*'  Launitz  v. 
B*rmmmt  4  8and.»  637.  To  set  up  a  license  to  do  an  act  on  real  estate,  is  a  very 
different  thing  from  a  claim  of  title.    (See  18  Wend.,  579). 

j.  In  an  action  of  trespsM  for  entering  and  taking  away  rock  and  stone  ftom 
piahiliff 'a  famd,  where  the  defendant  by  his  answer  admits  the  plaintiff's  title,  and 
alleges  that  he  entered  pursuant  to  a  contract  by  which  he  was  to  blast  and  remove 
Oarock  to  enaUe'  the  plaintiff  to  erect  looses  on  the  laad,  and  was  to  have  the  rook 
as  part  of  Ym  eompensation,  it  was  held  that  a  claim  of  title  to  real  pA>perty  did  not 
CReiUf  V.  Dati€9, 4  Sand.,  722. 
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a.  Where  the  poaMtiioii  of  wild  land  ii  put  ia  krae,  the  title  ie  aleo  iu  kraei  be* 
came  the  plaintiff  to  ebow  poneaiion  miut  prove  hie  title.    Jb, 

h.  Title  embracee  the  right  to  the  poeBciiion,  and  every  thing  bnt  the  bare  naked 
poeeeeeion.    EkU  ▼.  Quaekenbosa^  6  Hill,  537. 

e.  Where  a  plaintiff  in  his  complaint  averred  the  ownership  and  possession  of  a 
piece  of  land,  and  alleged  an  entry  thereon  by  the  defendant,  with  teams  and  ploDghs, 
and  the  ploughing  up  and  destroying  the  shrabbery,  vines,  and  trees  growing  thereon, 
and  the  defendant  in  his  answer  alleged,  that  he  entered  and  took  the  vines^ipc., 
by  virtue  of  an^reement  made  between  the  plaintiff  and  the  defendant  for  tnHale 
of  the^premises  by  the  defendant  to  the  plaintiff,  containing  certain  reservations,  dto. 
it  was  held,  that  under  this  issue  the  title  to  land  came  in  question.  Powell  ▼.  Rust, 
1  Code  Rep.,  N.  S.,  172. 

d.  An  answer  setting  up  an  entry  and  claim  to  land  under  an  ezecatory  contract 
for  sale,  was  held  not  to  oonstitute  a  daim  of  title.    DolittU  v.  Eddy,  7  Barb.,  75. 

e.  Where  in  a  justice's  court  title  to  real  estate  is  not  pleaded,  the  justice  is  not 
ousted  of  his  jurisdiction  because  it  may  be  necessary' to  prore  title  in  order  io  aos- 
taln  the  action,  unless  such  title  is  disputed  by  the  defendant '  Bellowa  v.  Saekett, 
15  Barh.,  97. 

/.  In  an  action  in  a  justice's  court  for  obstructing  a  right  of  way,  the  defendant 
answered  a  general  denial.  On  the  trial  the  defendant  proved  the  plaintiff  had  the 
right  of  way>  subject  to  certain  restrictions ;  held,  the  title  to  real  estate  was  not  in 
question  so  as  to  oust  the  justice  of  jurisdiction.    HaHjngt  ▼.  OUnn,  1  Smith,  402. 

g.  The  question  of  title  to  land  is  in  all  cases  a  question  of  ownership.  The 
question  of  title  does  not  arise  in  an  action  to  recover  damages  for  the  breach  of  an 
agreement  to  convey  lands,  when  the  only  issue  made  by  the  pleadings  is  whether 
an  inchoate  right  of  dower  in  the  wife  of  the  defendant  was  a  subsisting  incumbrance ; 
and  in  such  an  action  if  the  plaintiff  recovers  only  nominal  damages  &ie  defendant  ia 
entiUed  to  full  costs.    Smith  ▼.  Riggt,  2  Dner,  622. 

A •  In  an  action  for  killing  plaintiff's  cows,  the  answer  set  np^  that  the  Harlem 
Railroad  Company  being  possessed  of  a  tract  of  land  in  the  centre  of  the  Fourth 
avenue,  between  116th  and  125th  streets,  twenty-four  feet  in  width,  granted  the 
defendants  permission  to  run  their  engine  and  cars  over  a  railway  laid  down  on  the 
said  track,  and  that  the  cows  being  nnlawfully  upon  said  track,  were  killed  by  the 
engine  of  the  defendants,  while  lawfully  running  upon  said  track.  The  qneation 
was  raised,  whether  title  came  in.  question,  but,  per  Daly,  J.:  The  issue  in  this 
case  involved  no  inquiry  as  to  title.  Whether  it  constituted  any  defence  or  not,  it 
was  simply  setting  up  a  possession  in  the  centre  of  the  street,  or  in  that  part  of  it 
upon  which  the  railway  was  laid.  Title  is  defined  by  Blackstone  to  be  the  means 
whereby  the  owner  of  lands  hath  the  just  possession  of  his  property  (2  Com.,  195), 
and  does  not  come  in  question  when  the  only  matter  in  dispute  is  the  fact  of  posses- 
sion. Hence,  where  the  thing  in  controversy  between  the  paities  is  the  mere  pos- 
session, or  pnority  of  possession,  it  is  a  matter  which  a  justioe  may  try.  (Griffith's  , 
Treatise,  18, 19,  and  20.)  Mr.  Justice  Cowen  suggests,  in  his  tieatise,  that  the  title 
comes  in  question  in  an  action  of  trespass,  where  the  {Naintiff's  possession  is  denied 
and  litigated  by  the  defendant ;  but  we  have  had  occasion  to  decide  the  question  in 
this  court,  and  have  held  the  contrary  in  Brady  against  Mulligan  and  wife,  May 
term,  1653.  Longhuret  v.  New  York  and  New  Haven  R,  R,  Co.,  in  the  New  York 
Common  Pleas,  General  Term,  July,*  1853,  Daly  and  Woodruff,  J  J. 

t.  Where  a  party  is  charged  with  a  liability  arising  out  of  his  being  owner  of 
land,  and  he  diaclainis  being  the  owner  of  that  land,  this  raises  a  question  of  title. 
Regina  v.  Hardon,  22  Law  Jour.  Rep.  (N.  S.),  Q.  B  ,  299  ;  18  Bug. -Law  and  Eq. 
R.403. 

See  note  to  section  304,  poet 

§  56.  [49.]  (Amended  1851.)  UndertaJcmg  to  he  given. 

At  the  time  of  answering,  the  defendant  shall  deliver  to  the 
justice  a  written  undertaking,  executed  by  at  least  one  sufficient 
surety,  and  approved  by  the  justice,  to  th^  effect,  that  if  the 
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plaintiff  shall,  within  thirty  days  thereafter,  deposit  with  the 
justice  a  summons  and .  complaint  in  an  action  in  the  eoimty 
court  for  the  si^me  cause,  the  defendant  will,  within  ten  days 
after  such  deposit^  give  an  admission  in  writing  of  the  service ' 
thereof. 

Where  the  defendant  was  arrested  in  the  action  before  the 
justice,  the  undertaking  shall  further  provide,  that  he  will,  at 
all  times,  render  himself  amenable  to  the  process  of  the  court 
during  the  pendency  of  the  action,  and  to  such  as  may  be  issued 
to  enforce  the  judgment  therein.  In  case  of*  failure  to  comply 
with  the  undertaking,  the  surety  shall  be  liable,  not  exceeding 
one  hundred  dollars. 

a.  The  amendment  was  the  iniertion  of  the  word  "county"  for  the  word 


b.  Where  a  defendant  omitted,  within  the  prescribed  time,  to  admit  service  of  a 
iiDoaa  and  complaint  deposited  by  the  plaintiff  with  a  jastioe  of  the  peace  in  pnr- 
o{  this  section,  and  npoo  the  plaintiff  bringriDg  an  action  npon  the  undertaking 
of  Che  defendant,  deposited  with  the  justice,  the  defendant  moved  in  the  snpreme 
eemi  for  leave  to  admit  service  of  the  snmmons  and  complain{|  and  to  stay  plaintiff's 
prooeedhi(grB  on  the  undertaking, — ^held»  that  the  court  had  no  power  to  grant  such 
relief.  There  was  no  action  pending  until  the  service  of  the  summons  (s.  137) ;  oon- 
•eqoenlly  the  court  had  no  jurisdiction.  Davis  r.  JoneB,  3  Code  Rep.,  63 ;  4  Fr. 
It,340. 

r.  It  seems  that  it  is  not  necessary  for  the  plaintiff  to  give  notice  to  the  defendant 
of  Uie  deposit  of  the  summons  and  complaint  with  the  justice ;  but  the  defendant  is 
bound  to  ascertain  for  himself  the  fact  of  the  same  having  been  deposited,  at  the 
peril  of  losing  his  right  to  answer.    Jb. 

d.  Where  a  defendant  fails  to  comply  literally  with  the  terms  of  an  undertaking 
filed  under  this  (56th)  section,  by  omitting  to  give  the  written  admission  of  service  of 
the  sanimons  and  complaint,  but  puts  in  his  answer  in  the  supreme  court,  and  the 
ptointiff  accepts  it  without  such  admission,  held  a  substantial  performance  of  the 
undertaking,  and  that  the  waiver  does  not  affect  the  identity  of  the  suits  before  the 
juadee  nnd  in  the  supreme  court.     Wiggina  v.  Tallmadge,  7  Pr.  R.,  404. 

e.  It  does  not  seem  necessary,  or  picoper,  thai  the  defendant  should  join  in  the 
vndertaking,  nor  does  it  seem  necessary  that  the  undertaking  should  be  under  seal, 
Bor  state  Any  consideration,  but  it  should  state  the  place  of  residence  of  the  surety, 
•ad  be  aekaowledged  by  him.  The  surety  must  justify  to  the  amount  of  (200. 
Tkampion  V.  Blanekardj  3  Coms.,  335. 

/.  Hie  undertaking  when  approved,  would,  it  is  presumed,  remain  in  the  custody 
of  the  justice,  although  it  has  been  said  that  the  justice  may  deliver  it  to  the  plaintiff 
PoBningtoo on  Smalluauses,  192. 

g.  Although  section  423  of  the  code,  and  rule  72  of  the  rules  of  the  supreme 
eoortv  may  not  in  strictness  be  said  to  govern  the  practice  in  justice's  courts,  it  is 
probftUe  tbosecourts  will  conform  to  the  practice  prescribed  by  that  section  and  that 
rule,  na  nearly  as  can  be.  Perhaps,  therefore,  in  case  of  two  actions  and  two  under- 
takings with  the  same  surety  in  each,  such. surety  would  have  to  justify  to  the  amount 
of  $400.    Anoa.^  4  Pr.  R.,  414. 

*    Form  of  Undertaking, 

[Justice's  court  of  —  ]  • 

Before  [name  cf  Juotiee]  Justice. 

[name  of  PlaintifT]  Plaintiff, 

against 

[name  of  Defendant]  Defendant 
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I.  A.  B.  lMm9  and  retideneB  of  •iir«<y]  h«reby  imderUka,  tbal  if  thA  abovo- 
named  plaintin,  within  thirty  days  after  this  andertakiog  be  ipproYed  by  the  above- 
aamed  juatiee,  ahall  depoait  with  the  aaid  juatiea  a  aammoaa  and  oomplaiat,  in  aa 
aotion  in  the  county  court  for  the  aame  canae  of  action  aa  the  caoae  of  action  in  thia 
action,  that  then  the  aboFe-named  defendant  ahall,  within  ten  daya  of  aaoh  depoait, 
give  an  admisaion  in  writiog  of  the  aervice  of  the  aaid  anmmona  and  oomplaint 
[Dated,  tignedy  and  acknowledged.] 

Where  the  defendant  waa  arreated  in  the  action  before  the  jnatioe,  add  after 
diewoid  "complaint I'  ''and  that  the  aaid  defendant  will  at  all  timea  render  him- 
aelf  amenable  to  the  proceaa  of  the  court  daring  the  pendency  of  auch  aotioQ,  and  to 
anch  proceaa  aa  may  be  isaued  to  enforce  the  judgment  therein." 

Form  a/  ju9tiJieation  of  tureiy;  to  be  anbjeined  or  endoraed. 

aa.    A.  B.  [name  ofourety],  the  aurety  named  in  the  above  [or,  withiaj 
written  undertaking,  being  duly  aworn  on  hia  oath  aaya,  that  he  is  worth  $300  over 
and  above  ail  debta  and  reaponaibilitiea  he  owea  or  haa  incurred,  and  over  and  above 
hia  property  exempt  by  law  from  execution^ 
See  qote  to  aection  60. 

§  57.  [50.]  (Amended  1851.)  Action  discotitinued.   Costs. 

Upon  the  delivery  of  the  undertaking  to  the  justice,  the  ac- 
tion before  him  shall  be  discontinued,  and  each  party  shall  pay  . 
his  own  costs,  llie  costs  so  paid  by  either  party  shall  be 
allowed  to  him,  if  he  recover  costs  in  the  action  to  be  brought 
for  the  same  cause  in  the  counU/  court.  If  no  snch  action  be 
brought  within  thirty  days  after  the  delivery  of  the  undertaking, 
the  defendant's  costs  before  the  justice  may  be  recovered  of  the 
plaintiff. 

The  amendment  waa  the  aubatitution  of  the  word  ''county 7  ^o'  ^®  ^^^^^^ 
**aQpreme." 

§  68.  [51.]  If  undertahing  not  given. 

If  the  undertaking  be*  not  delivered  to  the  justice,  he  shall 
have  jurisdictioii  of  the  cause,  and  shall  proceed  therein ;  and 
the  defendant  shall  be  precluded,  in  his  defence,  from  drawing 
the  title  in  question. 

§  69.  [52,]  (Amended  1849.)  The  same. 

If,  however,  it  appear  on  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  real  property  is  in  qmestion,.and  such 
title  shall  be  disputed  by  the  defendant,  the  justice  shall  dismiss 
the  action,  and  render  judgment  against  the  plaintiff  for  the 
costs. 

a  The  law  waa  the  aame  before  the  code  (2  R.  S.  237,  a.  63),  per  Willard,  J., 
in  MeNamara  v.  Bitely,  4  Fr.  R.,  44,  and  see  note  to  B|ction  55  of  thia  code. 

b  Where  it  appeara  on  the  trial,  from  the  plaintiff*!  own  ahowing,  that  the  title 
to  real  property  ia  in  qu^on,  and  aodh  title  ihall  be  dUputed,  the  partieai  by  oon- 
aenting  that  the  jaatice  ihall adjudicate  on  the  dieputed  title,  do  not  confer  joriadiction. 
Strylter  v.  Mott,  6  Wend.,  465;  and  lee  Powell  y,Ruet,  1  Code  Rep.,  N.  S.,  172. 

e  Bnt  to  entitle  a  defendant  to  a  ditminal,  he  muat  call  the  joatioe'a  attention 
apeoifically  to  the  objection,  by  at  leaat  dlBputiog  the  title  of  the  plaintiff.  Broiait 
V.  Seofieldy  8  Barb.,  239. 
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§  60.  [53.]  (Amended  1651.)  Another  dction  may  he 
Irought. 

When  a  siiit  before  a  justice  shall  be  discontinned  by  the 
deliYeiy  of  an  answer  and  nndeitaking,  as  provided  in  sections 
fifiy-five,  fiffynsix,  and  fifty-seyen,  the  plaintiff  may  prosecute 
an  action  for  the  same  canse  in  the  comity  conrt,  and  shall  com^ 
plain  for  the  same  canse  of  action  only,  on  which  he  relied  be- 
fore the  justice ;  and  Uie  answ^  of  the  defendant  ^haU  set  up^ 
^  sams  defence  only  which  he  made  before  the  justice. 

a.  Tbe  amMdment  is  the  rabftitiition  of  the  ward  '*  e^uniy**  for  the  word  '*  ni^ 
preme/'  ^nd  the  wordi  *'  thall  Ml  up  the  Bome  defence  only  "  for  the  WQwdM  *' shall 
be  thie  same.'' 

&.  On  a  new  action  hting  brought,  this  section  obvionsly  contemplates  that  the 
oooiplauit  aad  answer  shall  be  as  before  $he  justice,  without  any  farther  or  addi- 
tional pleading,  (McNamara  y.  Biteiy,  4  Pr.  R.,  44,)  and  the  plaintiff  cannot 
amend  his  answer  in  the  county  court,  of  course.  (Ctuson  y.  Whalon,  1  Code  Rep. 
N.  S.,  27.)  But  may  it  npt  be  amended  by  leaye  of  tbe  court  f  In  Wendell  y. 
Mitekell,  5  Pr.  R.,  4^,  Hand,  J.,  says :  a  party  may  put  bis  proceedings  below  in 
proper  £mi  afler  remoyal,  or  howeyer  inartifioially  drawn  the  court  may  treat  them 
as  in  proper  form  ;  but  they  cannot  be  amended  in  matters  of  substance. 

e.  If  the  plaintiff  complains  for  a  diffisrent  cause  of  action,  or  the  defendant  sets 
Dp  a  different  defeoce  in  his  answer  from  that  used  before  the  jqstice,  the  proper 
remedy  of  the  adverse  party  is  by  motion  to  strike  out  the  pleadmg,  and  require  it 
to  be  eoBforpaed  to  that  in  the  court  below.  (Brethereon  y.  Wright^  16  Wend.^ 
340;  TuMUy.  Clarke,  11  ib.,  642.)  But  while  the  plaintiff  is  restricted  to  tbe 
same  eau9e  of  action,  the  rsstriction  does  not  extend  to  matters  (^  form;  and  hia 
Complaint  in  the  county  court  may  be  in  a  form  adapted  to  that  court,  althoogh  it 
may  diffiir  from  the  form  of  his  complaint  before  the  justice.  Tbe  test  is,  does  it 
state  the  same  cauoe  of  action  ?  (People  y.  Albany  Com,  Plea§\  19  Wend.,  123.) 
A  siiiiOar  rule,  it  is  apprehended,  will  apply  to  the  answer,  and  that  if  it  state  the 
same  ground  of  defence  a  mere  difference  in  form  between  it  and  the  answer  be- 
lian  the  justice  «rill  not  inyalidate  it  See,  per  Hand,  J.,  in  Wendell  y.  MitckeUt 
supra,  Tbe  defendant  may  abandon  part  of  his  defence  before  tbe  justice,  when  he 
to  answer  in  the  supreme  court,  and  yet  the  defence  be  the  same  within  the 


maansiig  of  the  statute..    Wiggins  y.  Talma^gSt  7  Pr.  R.,  404. 

d.  The  soit  brooght  for  the  same  cause  in  the  county  court  is  an  action  originally 
eemmenoed  in  a  court  of  a  justice  of  the  peace.  Brown  y.  Brown,  6  Pr.  R.,  320; 
PugsUy  V.  Kesselburgk,  7  Pr.  R.,  402 ;  Wiggine  y.  Talm^dge,  ib.,  404. 

e.  An  affidayit  in  support  of  a  motion  to  dismiss  an  appeal  from  a  judgment  of 
tlio  snprsBe court,  because  the  salt  was  originally  commenced  in  a  court  of  a  jus- 
tieo  of  the  peace,  must  show  the  jasti<^  was  ousted  of  jurisdiction  by  the  filing  an 
vndertaking  required  by  section  56,  as  well  as  by  the  plea  of  title.    Lalliette  ▼. 
Foa  Ksuren,  7  Pr.  R.,  409. 

§  61.  [54.]    (Amended  1851.)    Coats. 

If  the  judgment  in  the  co^wnty  court  be  for  the  plaintiff,  he 
shall  recoYer  costs ;  if  it  be  for  the  defendant,  he  shall  recover 
costs,  except  that  upon  a  verdict  he  shall  pay  costs  to  the  plain- 
tiff, unless  the  judge  certify  that  the  title  to  real  property  came 
in  question  on  the  trial. 

Tbe  amendment  was  the  substitution    of  the  word  *^  county  *^  for  the  word 
"'saprsme" 

As  to  the  mode  of  entering  judgment,  see  section  274  of  this  code. 
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• 

§  62.  [55.]  (Amended  1849, 1851.)  Answer  of  UOe  as  to 
one  cause  of  action. 

.  If,  in  an  action  before  a  justice,  the  plaintiff  have  several 
causes  of  action,  to  one  of  which  the  defence  of  title  to  real 
property  shall  be  interposed,  and  as  to  such  causa  the  defend- 
ant shall  answer  and  deliver  an  undertaking,  as  provided  in 
sections  fifty-five  and  fifby-six,  the  justice  shall  discontinue  the 
proceedings  as  to  that  cause,  and  the  plaintiff  may  commence 
another  action  therefor  in  the  cownty  court  As  to  the  other 
causes  of  action,  the  justice  may  continue  his  proceedings. 

a.  The  amendinents  of  1861,  to  Beetione  60,  61,  and  62,  were  the  rabetitationy 
in  each  aection,  of  the  word  *'  enuniy  "  for  the  word  "supreme." 

§  63.  [56.]  (Amended  1849.)  Docketing  justices^  juigmentSy 
and  eff^ect  tJureof 

A  justice  of  the  peace,  on  the  demand  of  a  party  in  whose 
favor  he  shall  have  rendered  a  judgment,  shall  give  a  transcript 
thereof,  which  may  be  filed  and  docketed  in  the  office  of  the 
clerk  of  the  county  where  the  judgment  was  rendered.  The 
time  of  the  receipt  of  the  transcript  by  the  clerk  shall  be  noted 
thereon,  and  entered  in  the  docket ;  and,  from  that  time,  the 
judgment  shall  be  a  judgpient  of  the  county  court.  A  certified 
transcript  of  such  judgment  may  be  filed  and  docketed  in  the 
clerk's  office  of  any  other  county,  and  with  the  like  effect,  in 
every  respect,  as  in  the  county  where  the  judgment  was  ren- 
dered ;  except  that  it  shall  be  a  lien  only  from  the  time  of  filing 
and  docketing  the  transcript.  But  no  such  judgment  for  a  less 
sum  than  twenty-five  dollars,  exclusive  of  costs,  hereafter  dock- 
eted, shall  be  a  lien  upon,  or  enforced  against  real  property. 

h.  So  much  of  thifl  Bection  as  relates  to  the  filiDg  a  transcript  in  a  connty  bther 
than  that  in  which  the  judgment  was  een^ed,  is  taken  f^om  Laws  of  1845,  p.  263  ; 
the  former  part  of  the  section  is  from  2  R.  S.,  34^  s.  129  . 

c,  A  judgment  rendered  in  a  justice's  court  acquires  no  additiimal  yalidity  by 
being  transcribed  and  docketed  in  the  office  of  the  county  clerk,  except  that  it  then 
becomes  a  lien  upon  the  real  estate  of  the  judgment  debtor.  Nothing  is  added  to 
Its  period  of  existence  as  a  judgment.  The  lien  of  such  a  judgment  continues  only 
six  years,  unless  the  judgment  is  reviyed ;  and  the  lien  ceases  with  the  right  of  the 
jodgment  creditor  to  maintain  a  suit  upon  it  Young  t.  Itemeri  4  Barb.,  442.  The 
provisions  of  the  Revised  Statutes  (2  R.  S.,  202,  s.  3),  making  a  judgment  a  lien  ten 
years  from  the  time  of  docketing,  applies  only  to  jnag[ments  of  courts  of  record,  and 
sot  to  judgments  in  justices*  courts.  76.  and  Johntwi  v.  Burrill^  2  Hill,  1^38.  Jus- 
tioes*  judgments  are  within  2  R.  S.,  224,  s.  18,  subd.  2  ;  by  which  actions  on  judg- 
ments of  courts  not  of  record  are  limited  to  six  years.    Ih.  * 

d.  Is  the  time  for  bringing  an  action  now  limited  by  the  90th  section  of  this 
«odeT 

See  further,  note  to  section  68,  fort. 
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§  64.  [57.]  (Amended  1849, 1851, 1852.)   Hides. 
The  foUowiBg  rules  shall  be  observed  in  the  courts  of  jus- 
tices of  the  peace. 

1. 

The  pleadings  in  these  courts  are : 

1.  The  complaint  by  the  plaintiff ; 

2.  The  answer  bj  the  defendant. 

2. 

The  pleadings  may  be  oral,  or  in  writing ;  if  oral,  the  sub- 
Btance  of  them  shall  be  entered  by  the  justice  in  his  docket ;  if 
in  writing,  they  shall  be  filed  by  him,  and  a  reference  to  them 
shall  be  made  in  the  docket. 

3. 

» 

The  complaint  shall  state,  in  a  plain  and  direct  manner,  the 
facts  constituting  the  cause  of  action. 

4. 

lie  answer  may  contain  a  denial  of  the  complaint,  or  of  any 
part  thereof,  and  also  notice  in  a  plain  and  direct  manner,  of 
any  facts  constituting  a  defence. 

•    6. 

Pleadings  are  not  required  to  be  in  any  particular  form,  but 
must  be  such  as  to  enable  a  person  of  common  understanding 
to  know  what  is  intended. 

Either  party  may  demur  to  a  pleading  of  his  adversary,  or 
any  part  thereof,  when  it  is  not  sofficiently  explicit  to  enable 
him  to  understand  it,  or  it  contains  no  cause  of  action  or  de- 
fence, although  it  be  taken  as  true. 

7. 

If  the  court  deem  the  objection  well  founded,  it  shall  order 
the  pleading  to  be  amended,  and  if  the  party  refase  to  amend, 
the  defective  pleading  shall  be  disregarded. 
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8. 

In  case  a  defendant  does  not  appear  and  answer,  the  plain- 
tiff cannot  recover  without  proving  his  case. 

9. 

In  an  action  or  defence  founded  upon  an  account,  or  an  in- 
strument for  the  payment  of  money  only,  it  shall  be  suflScient 
for  a  party  to  deliver  the  account  or  instrument  to  the  court, 
and  to  state  that  there  is  due  to  him  thereon  from  the  adverse 
party  a  specified  sum,  which  he  claims  to  recover  or  set  off. 

10. 

A  variance  between  the  proof  on  the  trial,  and  the  allega- 
tions in  a  pleading,  shall  be  disregarded  as  immaterial,  imless 
the  court  shall  be  satisfied  that  the  adverse  party  has  been  mis- 
led to  his  prejudice  thereby. 

11. 

The  pleadings  may  be  amended  at  any  time  before  the  trial, 
or  during  the  trial,  or  upon  appeal,  when  by  such  amendment 
substantial  justice  will  be  promoted.  K  the  amendment  be 
made  after  the  joining  of  the  issue,  and  it  be  made  to  appear  to 
the  satisfaction  of  the  court,  by  oath,  that  an  adjournment  is 
necessary  to  the  adverse  party  in  consequence  of  such  amend- 
ment, an  adjournment  shall  be  granted.  The  court  may  also, 
in  its  discretion  require  as  a  condition  of  an  amendment,  the 
payment  of  costs  to  the  adverse  party. 

12. 

Executioji  may  be  issued  on  a  judgment,  heretofore  or  here- 
after rendered  in  a  justice's  court,  at  any  time  within  five  years 
after  the  rendition  thereof,  and  shall  be  returnable  sixty  days 
from  the  date  of  the  same. 

13. 

If  the  judgment  be  docketed  with  the  county  clerk,  the  ex- 
ecution shall  be  issued  by  him  to  the  sheriff  of  the  county,  and 
have  the  same  effect,  and  be  executed  in  the  same  manner,  as 
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other  executions  and  judgments  of  the  county  court,  except  as 
prorided  in  section  63. 

14. 

The  court  may,  at  the  joining  of  issue,  require  either  party 
at  the  request  of  the  other,  at  that  or  some  other  specified  time, 
to  exhibit  his  account  on  demand,  or  state  the  nature  thereof 
as  far  forth  as  may  be  in  his  power,  and  in  case  of  his  default 
preclude  him  from  giving  evidence  of  such  parts  thereof  as 
shall  not  have  been  so  exhibited  or  stated. 

15. 

The  provisions  of  this  act,  respecting  forms  of  action,  par- 
ties to  actions,  the  rales  of  evidence,  the  times  of  commencing 
actions,  and  the  service  of  process  on  corporations,  shall  apply 
to  these  courts. 

Note  to  Rule  2. 

OL  llie  prorbion  for  yerifyiog  pleadings  is  iDcapable  of  being  applied  to  oral  plead- 
ings. It  m  only  those  subscribed  by  the  party  that  are  to  be  yerifie«l,  and  the  oath  of 
a  psxty  to  his  verbal  complaint  or  answer  would  be  idle  in  the  extreme.  Williamt 
T.  Pri€e,  2  Sand.  229. 

k  An  answer  of  title  must  be  in  writing.    See  section  55  of  this  code. 

Note  to  Rule  3. 

c  The  complaint  need  not  oorrespond  with  the  summons  in  every  aespect ;  thns, 
vhere  the  summons  described  the  action  as  *'a  civil  action  for  damage  and  false  rep* 
Ttsentation  in  the  sale  of  a  horse,*'  and  the  complaint  was  for  a  breach  of  warranty 
is  the  sale  of  a  horse,  the  oourt  said,  "  the  complaint  was  in  a  civil  action,  and  that 
was  enoQgh."    Delaney  v.  Nagle,  16  Barb.  97. 

d.  A  party  cannot  complain  simply  for  money  had  and  received.  The  court  re- 
fORcs  a  plain  statement  of  the  plaintiff's  cause  of  action.  Thus,  where  the  com- 
plaint was  '*  for  money  had  and  received,  damages  $41  66,*'  the  court,  on  ap^al 
held  it  insufficient,  and  that  the  claim  should  have  been  stated  according  to  the  facts, 
but  inasmoch  as  the  cause  had  been  tried  on  the  merits,  an  amendment  was  ordered. 
Ciukimgham  t.  Philipe,  1  Smith,  418. 

c  If  the  complaint  is  not  sufficiently  certain  and  explicit,  the  defendant  should 
demor  j  a  justice  has  no  authority  to  entertain  a  motion  to  strike  out  a  complaint  or 
answer  in  whole  or  in  part    Mayor  of  New  York  v.  MasoUy  1  Abbott,  344. 

/.  "  I  have  no  doubt  that  the  plaintiff  may  unite  in  one  complaint  as  many  causes 
of  action  on  contract,  express  or  implied,  as  may  be  within  the  jurisdiction  of  the 
joitice.  He  may  also,  in  like  manner,  join  in  one  complaint  all  actions  fur  tort  prop- 
erly cognizable  before  a  justice  of  the  peace,  but  that  the  causes  of  action  so  united 
nrast  aO  belong  to  one  only  of  the  classes  specified  in  section  167  of  the  code.*'  But 
if  a  defendant  does  nnlte  in  one  complaint  causes  of  action  on  tort  and  contract,  '*  I 
lee  BO  way  to  make  the  objection  available  but  by  compelling  the  plaintiff,  at  the 
tine  of  joining  issue  or  upon  the  trial,  to  elect  to  which  class  of  actions  he  will  be 
OMfined.  The  more  appropriate  time  to  make  the  election  would  be  before  issue 
joined,  but  I  think  the  plaintiff  may  be  put  to  his  election  at  any  time  before  trial.'' 
^TyUr,  Cmmij  Judge.    Burdkk  y.McAmbly,  9  Pr.  R.  117. 
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NoU  to  Rule  4. 

a,  "  The  notice  aathorized  by  this  rale  is  not  annexed  to  the  answer,  bnt  is  eoo- 
tained  in  it.  [n  other  words,  it  is  a  somewhat  less  formal  allegation  of  the  nme 
facts,  and  no  demarrer  is  allowed,  or  reply  required  to  it."  Jewett  t.  Jewett,  6 
Pr.  R.,  190. 

b.  An  answer  denying  any  knowledge  or  information  of  the  matters  alleged  in  the 
complaint  is  not  permissible  in  the  justices'  or  marine  court  DennUon  y.  Carnakan, 
1  Smith,  144. 

e.  By  an  answer  on  the  merits,  the  defendant  waives  all  objections  which  wdoU 
go  only  in  abatement  of  the  action  ;  and  this  notwithstanding  he  may  have  previ*- 
onsly  taken  the  objection,  either  in  the  form  of  a  motion  to  dismiss  the  complaint,  or 
by  a  demurrer,  which  has  been  overruled.  Andrewt  v.  Thorpe  1  Smith,  615 ;  Ibx- 
teith  V.  Cash,  ib.  412  ;  Harper  v.  Leal,  10  Pr.  R.  276  ;  and  see  Gardner  v.  Clark, 
6  ib.  449 ;  Bridge  v.  Payeon,  5  Sand.  210,  and  note  to  s.  148,  poet, 

d.  If  a  defendant  unite  in  one  answer  matter  in  abaleroent  and  matter  in  bar^ 
the  court  may  disregard  the  former  and  try  the  cause  upon  the  merits^  Monteith  v. 
Ca$h,  1  Smith,  412 ;  Andrewe  v.  Thorp,  ib,  615. 

Note  to  Rule  5. 

e.  Great  latitude  is  allowed  in  pleadings  in  courts  of  justicee  of  the  peaoe^  and 
courts  construe  them  liberally  {Roes  v.  Hamilton,  3  Barb.,  609)  ;  and  the  rule  that 
pleadings  in  justices'  courts  are  to  be  liberally  construed  has  no  application  where 
the  question  is  one  of  variance  between  the  pleadings  and  the  proof.  Howe  v.  WiU 
9on,  1  Denio,  181. 

Note  to  Rule  6. 

/.  If  a  defendant  demur,  and  his  demurrer  is  overruled,  and  he  afterwards  puts 
in  an  answer,  it  is  a  waiver  of  the  objections  raised  by  the  demurrer.    Harper  v.  Leal, 

lOPr.R.276. 

• 

See  note  to  rule  4,  supra, 

NoteAo  Rule  7. 
g.  The  langua^B  of  this  subdivision  "  is  imperative  and  must  apply  to  and  controf 
every  case  in  which  the  defective  pleading  is  susceptible  of  amendment.  Tureh  v. 
Richmond,  13  Barb.,  533.  The  right  to  amend  is  to  be  incorporated  in  the  order^ 
inaamuch  as  parties  who  appear  in  justices'  courts  are  not  always  acquainted  with 
their  rights,  and  might  be  ignorant  of  the  necessity  of  asking  for  an  amendment. 
The  right  to  amend  is  peremptory,  and  not  discretionary.*'  HiUiard  v.^ltM^ta,  17» 
Barb.  141. 

A.  After  issue  joined  before  a  justice  of  the  peace,  and  the  parties  had  met 
fat  the  trial  of  the  cause,  the  defendant  insisted  that  the  justice  should  decide 
a  motion  previously  made,  that  the  complaint  be  dismissed  on  the  ground  that  it  did 
sot%sontain  facts  enough  to  constitute  a  cause  of  action ;  _the  justice  granted  the 
motion,  without  giving  the  plaintiBTthe  right  to  amend.  It  was  held  that  in  this  de- 
cision the  justice  erred :  first,  in  not  giving  the  right  to  amend ;  secondly,  as  to  the 
time  of  granting  the  dismissal,  it  was  after  an  issue  had  been  joined,  and  the  parties 
had  come  prepared  for  trial.     Ib, 

Note  to  Rule  a 

i.  The  plaintiff  cannot  take  judgment  for  more  than  the  amount  mentioned  in  the 
summons.  Partridge  v.  Oould,  1  Code  Rep.,  85 ;  and  2  Sand,  227,  sub  noro.  Par* 
fridge  v.  Thayer,  The  court  of  common  pleas  held,  that  where  in  a  justice's  court 
a  defendant  appears  and  puts  in  an  answer,  the  provisions  of  section  168  apply,  and 
therefore  where  a  defendant  appeared  and  put  in  an  answer  of  payment  and  set-off*, 
held,  that  the  plaintiff's  demand  was  thereby  admitted  and  did  not  require  to  be 

5 roved.     Young  v.  Moore,  2  Code  Rep.  243  ;  Deniaon  v.  Carnahan,  1  Smith,  144  ; 
7eCourey  v.  Spalding,  3  Code  Rep.,  16. 

j.  Where,  in  a  justice's  court,  the  defendant  did  not  deny  the  plaintiff's  claim, 
but  merely  alleged  a  set-off,  which  was  not  proved  on  the  trial,  held,  that  on  such  e 
state  of  pleading,  the  plaintiff  was  entitled  to  the  amount  of  his  claim  without  any^ 
proo£     Gregory  v.  Trainer,  10  Pr.  R  209. 


§64.] 


RULEB.  69 


Note  to  Rule  11. 

a.  The  amendment  ia  the  omission,  at  the  end,  of  these  words :  '<  be  fixed  by  the 
coort ;  bat  no  amendment  shall  be  allowed  after  a  witness  is  sworn  on  a  trial,  when 
an  Adjournment  thereby  will  be  made  necessary/' 

h.  Juatieea'  oonrta  po^ess  the  same  power  as  to  amendments  as  aonrts  of  record, 
F'mU^h  t.  ffeaton,  1  Barb.,  552,  and  see  section  173,  post, 

r.  ^  On  the  trial  the  justice  amended  the  complaint,  so  far  as  it  appears,  of  his 
own  mere  motion  and  against  the  will  of  the  defendant    It  is  certainly  not  the  doty  • 
of  the  justice,  nor  do  I  cooceive  it  proper  for  him  to  Tolanteer  to  make  amendments 
of  the  pleadings  not  moved  for  by  either  party.''    Loyd  v.  Fox,  1  Smith,  102. 

d*  "  The  rulee  prescribed  by  the  code  as  to  the  necessary  parties  to  an  action,  are 
applicable  to  justices'  conrts  so  far  as  consistent  with  their  constitution  and  duties. 
But  the  authority  of  adding  parlies  is  a  differeiot  thing.  It  could  not  have  been  in- 
tended to  give  them  the  same  general  power  in  this  respect  as  is  possessed  by  the 
Sonreme  Coort.  The  system  is  not  adapted  to  the  proper  exercise  of  that  power 
Indeed,  I  think  section  173  inapplicable  to  justices'  courts."  Gatee  y.  Ward,  17 
Barfai,  427. 

e.  And  where,  on  the  return  day  of  a  summons,  the  justice  on  the  plaintiff's 
motioa  amended  the  summons  by  striking  out  the  name  of  one  of  the  plaintifi's 
named  therein.  Issue  was  joined  and  the  cause  adjourned.  On  the  adjournment 
dajr  a  motion  was  made  on  the  part  of  the  plaintiff  to  have  the  name  of  the  plaintiff 
wfaiefa  had  been  previously  struck  out,  restored.  The  motion  was  allowed,  and  the 
phimtiff  obtained  judgment.  The  supreme  court  on  appeal,  reversed  the  judgment 
OB  the  groond  that  the  justice  ought  not  to  have  allowed  the  restoration  of  the 
name  of  the  plaintiff  previously  stricken  ont.  lb, 

/.  It  is  '^doabtfiul  whether  a  justice  has  any  authority  after  the  examination  of 
witnesses  is  commenced,  to  suspend  a  trial  without  the  consent  of  both  parties,  except 
lor  the  «ngie  cause  that  there  was  not  time  to  conclude  it  on  the  day."  But  it  is  a 
matter  of  discretion,  with  which  an  appellate  court  will  not  interferef  onless  possibly 
in  the  case  of  gross  injustice.    Fairbanke  v.  Corliee,  1  Abbott,  152. 

Note  to  Rule  12.  . 

g.  An  execution  on  a  justice's  judgment  can  issue  only  against  goods  and  chattels 
(2  Rev.  Laws,  391.)    Fisher  v.  Saffer,  1  Smith,  612. 

k.  Execution  may  be  issued  on  judgments  rendered  in  these  courts  [Justices' courts 
in  the  city  of  New  York],  at  any  time  within  five  years  after  the  rendition  there- 
of, returnable  not  Teas  than  twelve  nor  more  than  twenty  days  from  the  time  of  the 
iarainf  of  tiie  same.    Laws  of  1851,  p.  957,  s.  4 

t.  The  144th  section  of  tit  4,  ch.  2,  of  part  3,  of  the  Revised  Statutes,  requir- 
ing  exeentions  issned  by  justices  of  the  peace  to  be  made  returnable  in  ninety  days 
when  the  judgment  exceeds  (25,  and  in  all  other  cases  in  thirty  days,  is  repealed  by 
section  468  of  the  code.  Executions  issued  by  justices  of  the  peace,  as  well  as  those 
isaned  by  courts  of  record,  are  required  to  be  made  returnable  in  sixty  day&  Bander 
T.  Burliy,  15  Barb.,  604. 

j.  But  the  145th  section  of  tit.  4,  ch.  2,  part  3,  of  Revised  Statutes,  providing 
that  exeentions  issned  by  justices  of  the  peace  may  be  renewed  for  ninety  days  on 
jadgmenta  for  more  than  (25  and  for  thirty  days  in  all  other  cases,  and  no  longer, 
im  not  repealed  by  the  code,  and  is  still  in  force  and  governs  exeontu>na  issued  pur- 
anant  to  the  code.    Ih, 

k.  It  is  no  soffioient  objection  to  an  execution  or  a  judgment  in  a  justice's  court, 
that  it  is  made  returnable  '*  within  sixty  days  "  instead  of  *'  sixty  daya."  Price  v. 
Shiffo,  16  Barb.,  585. 

JVolc  to  RuU  13. 

I  An  attorney  at  law  may  issue  an  execution  to  enforce  the  collection  of  a  judg- 
ment rendered  by  a  justice  of  the  peace,  in  cases  where  a  transcript  has  been  filed 
Bad  jodgment  docketed  in  the  county  clerk's  office.  Simpkins  v.  Page,  1  Code 
Aepi,  107. 
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Note  to  rule  14. 
See  lection  65  of  this  code,  and  note. 

Note  to  rule  15. 

,  a.  The  lection  corresponds  to  section  57  in  the  code  of  1848.  That  section  waa 
decided  not  to  ezteod  to  the  effect  and  operation  of  pleading,  and  not  to  make  aeo- 
tioDS  143  and  148  (ss.  121,  127,)  applicable  to  pleadings  in  jastice's  coorts.  CoimMU 
T.  Smith,  2  Sand.,  290.    But  section  168  has  been  held  to  apply  to  pleadings  in  ju- 

^  tices*  courts.    See  note  to  rale  8*  eupra^  and  note  to  section  168  of  this  code. 

b.  Prior  to  the  code  going  into  effect,  a  plea  of  puis  darrein  continuance  waa 
held  the  only  means  the  de^ndant  had  of  iotrodncing  matters  of  defence  arising 
after  the  issne  joined  and  before  the  trial.  Reeeequie  y.  Brownoon^  4  Barb.,  541 ;  and 
where  a  defendant  tendered  such  a  plea  and  it  was  refused,  and  he  appeared  on  the 
trial  and  examined  witnesses,  it  was  held  on  appeal  that  he  had  not  thereby  waiTcd 
his  right  to  such  plea.  Jb,  It  is  presumed  that  where  such  a  plea  would  have  been 
proper,  an  amendment  of  the  answer  already  made  will  be  allowed.  See  Houghton 
y.  Skinner,  5  Fr.  R.  420. 

c.  Section  399  is  applicable  to  justices'  courts  as  a  rule  of  evidence,  Falon  ▼. 
Keeee,  8  Pr.  R.  341 ;  Oatee  y.  Ward,  17  Barb.,  427. 

General  Note, 

d.  After  a  justice  has  entered  judgment  his  power  is  at  an  end.  He  cannot  open 
a  default.     Sperry  y.  Major,  1  Smith,  361 ;  Appleby  y.  Strange,  I  Abbott,  143. 

e.  A  defendant  in  a  justices'  court  is  not  entitled  to  a  long  adjonmmeDt,  with- 
out giving,  in  addition  to  a  proper  affidavit,  security  for  his  appearance  aad  for  |>ay- 
mentof  damages  and  costs.    BeUhavo  v.  Oolie,  1  Smith,  213. 

/.  It  seems  that  when  such  affidavit  and  security  are  given,  the  justice  has  na 
discretion,  but  the  right  to  an  adjournment  is  absolute.     lb, 

g.  Since  1840,  a  short  summons  or  attachment  is  the  proper  process  against  non- 
residents, and  funy  other  process  is  void.     Thompeon  v.  Sayre,  1  Denio,  175. 

A.  Whenever  a  judgment  is  rendered  by  a  justice  against  any  party  (unless  where 
it  is  otherwise  expressly  provided),  it  must  be  with  costs  of  the  suit ;  but  the  whola 
amount  of  all  the  items  of  such  costs  are  not  in  any  case,  to  exceed  five  dollars.  The 
costs  of  a  commission  to  examine  foreign  witnesses  may  be  taxed  in  the  judgment, 
although  the  same  exceed  the  sum  of  five  dollars.    (Laws,  1841,  p.  112.) 

See  further  note  to  section  66,  poet, 

TITLE  Vn. 
Of  Justices  and.  other  Inferior  Courts  in  Cities.* 

CuArrsR    I.  Marine  court  in  New  York  city. 

II.  Justices*  courts  in  New  York  city. 

III.  Justices',  courts  in  cities. 

IV.  General  provisions. 

Chapter    I. 

Marine  Court  of  New  York  City, 

§  66.  [58.]  (Amended  1849.)    Jurisdiction. 
The  marine  court  of  the  city  of  New  York  shall  have  juris- 
diction in  the  following  cases,  and  no  other : 

*  **  Both  parties  have  argued  this  point  on  the  supposition  that  the  provision  of  the 
revised  statutes  relating  to  justices'  courts  apply  to  this  city.    By  a  section  at  tho 
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1.  In  actions  similar  to  those  in  which  courts  of  justices  of 
the  peace  have  jurisdiction,  as  provided  by  sections  53  and  54. 

3.  In  an  action  npon  the  charter  or  a  by-law  of  the  corpo- 
ration of  the  city  of  New  York,  where  the  penalty  or  forfeiture 
shall  exceed  twenty-five  dollars,  and  not  exceed  one  hundred 
dollars. 

3.  In  an  action  between  a  person  belonging  to  a  vessel  in 
the  merchant  service,  and  the  owner,  master,  or  commander 
thereof,  demanding  compensation  for  the  performance,  or 
damages  for  the  violation,  of  a  contract  for  services  on  board 
sach  vessel,  during  a  voyage  performed,  in  whole  or  in  part,  or 
intended  to  be  performed,  by  such  vessel,  though  the  sum  de- 
manded exceed  one  himdred  dollars. 

4.  In  an  action  by  or  against  any  person  belonging  to  or  on 
board  of  a  vessel  in  the  merchant  service,  for  an  assault  and 
battery  or  false  imprisonment  committed  on  board  such  vessel, 
upon  the  high  seas,  or  in  a  place  without  the  United  States,  of 
wbich  the  ordinary  courts  of  law  of  this  State  have  jurisdic- 
tion, though  the  damages  demanded  exceed  one  hundred  dol- 
lars. But  nothing  in  this  or  the  last  preceding  subdivision  of 
this  section,  shall  give  the  court  power  to  proceed  in  any  of 
the  cases  therein  referred  to,  as  a  court  of  admiralty  or  mari- 
time j  urisdiction. 

a.  This  (the  marine)  '*  court  has  but  a  Bpecial  and  limited  jurisdiction,  both  as  to 
cmaea  and  parties;  and  whoever  sets  up  its  authority  in  a  case  instituted  by  him- 
aelf,  must  show  that  the  case  was  one  of  which  the  court  had  complete  jurisdiction.'* 
Ford  ▼.  Bahcoek,  1  Denio,  15S. 

6.  The  Marine  Court  has  no  jurisdiction  to  issue  an  execution  against  the  person. 
The  Pespl€  ▼.  Smith,  9  Pr.  R,  464. 


end  of  that  title,  it  is  expressly  providing  that  that  title  shall  not  apply  to  the  courts  in 
New  Toik.  'nie  laws  governing  these  courts  will  be  found  in  the  2d  revised  laws 
of  1813,  PL  370."    Jackton  v.  Wheedon,  3  Code  Rep.  186;  1  Smith,  141. 

The  90lh  section  of  2  Rev.  I^aws  1813,  profiding  for  security  in  these  courts  in 
raae  of  boo  •resident  plaintiffs,  applies  also  to  the  marine  court,  and  by  section  32  of 
the  act  of  1831  is  made  to  relate  to  a  short  summons  issued  instead  of  a  warrant  of 
smt  lb.  • 

The  security  being  simply  given  and  received  by  the  marine  or  a  justice's  court, 
coofeis  jurisdiction  in  n  suit  by  a  non-resident  The  surety  is  not  required  to  be  a 
iMident,  and  his  qualifications  are  not  prescribed.  He  may  be  examined  or  not,  at 
the  option  of  the  court,  but  it  is  not  necessary  that  he  should  be  sworn.  Ih, 

Will  the  court  relieve  the  first  surety  by  ordering  new  security  ? 
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a.  In  an  action  in  the  marine  court,  if  one  of  the  parties  ihovr,  by  a  proper  affi- 
davit, that  one  of  the  jodges  of  that  court  is  a  material  witness  for  him,  the  cause 
should  be  tried  by  one  of  the  other  jad^^es.  Brown  y.  Brown,  by  Woodruff,  J.,  N. 
V.  Com.  Fleas,  Gen.  Term,  July,  1853,  Daly  and  Woodruff,  JJ. 

6.  By  the  laws  of  1853,  cap.  617,  p.  1165,  entitled  *<  An  act  in  relation  to  the 
marine  court  of  the  city  of  New  York,"  it  is  enacted : 

Sbc.  1.  The  marine  ooort  of  the  city  of  New  York  shall  have  jurisdiction  or^Tf 
and  cogrnizance  of,  actions  of  assault  and  battery,  false  imprisonment,  malicious  pro«- 
eoution,  libel  and  slander,  where  the  damag^es  claimed  do  not  exceed  ^^^^  i  *^^^ 
the  costs  in  all  such  actions,  when  prosecuted  in  any  other  court  in  the  city  of  Ne^¥ 
York,  are  hereby  limited  to  the  amount  which  would  have  been  recovered  in  said 
marine  court  if  prosecuted  therein  ;  but  in  no  such  action  shall  the  costs  exceed  the 
damsges  recovered. 

Sec.  2.  In  cases  where  the  jurisdiction  of  the  said  court  is  now  limited,  so  there 
can  be  no  recovery  therein  for  a  larger  amount  than  $250,  the  jurisdiction  is  hereby 
extended,  so  that  in  such  cases  the  recovery  of  either  party  may  hereafter  be  to  the 
amount  of  Q500,  notwithstanding  that  the  accounts  of  both  parties  may  exceed 


Sec.  3.  Seetioa  9  of  chapter  389  of  laws  of  1853,  is  hereby  amended,  to  as  to 
read  as  follows :  In  all  actions  commenced  in  said  court,  where  the  amount  recovered 
shall  be  $100  or  more,  the  plaintiff,  where  the  defendant  does  not  appear,  shall  re- 
cover the  sum  of  9?*  ^^^  ^'^  ^^^  B"<ih  cases  where  an  issne  shall  be  joined  and  a 
trial  had,  the  sum  of  $12,  as  costs,  in  addition  to  the  fees  now  allowed  by  law. 

Seo.  4.  If  judgmeot  be  given  against  the  plaintiff  for  any  cause  in  any  such  ac- 
tion, after  an  appearance  by  the  defendant,  the  defendant  shall  recover, $7  where 
judgment  is  rendered  without  a  trial,  and  $10  where  a  trial  shall  have  been  had,  in 
addition  to  the  costs  now  allowed  by  law  ;  and  where  a  trial  shall  be  postponed  on 
cause  shown,  after  regular  notice,  the  court  may  impose  costs  to  the  amount  of  $5, 
besides  disbnnements,  as  a  condition  of  the  postponement. 

Sbc.  5.  Any  one  of  the  justices  of  said  court  shall  have  power  to  open  defaults, 
on  such  terms  as  may  be  just  and  proper,  in  all  actions  tried  before  him ;  and  an  ap- 
peal may  be  taken  upon  the  same,  from  a  judgment  entered  upon  the  direction  of  a 
single  justjce  of  the  said  court,  to  the  justices  Uiereof  at' a  general  term,  in  the  same 
manner  and  with  the  like  effect  as  appeals  in  the  supreme  court  from  the  declaion 
of  a  single  judge  to  the  general  term ;  and  the  same  costs  and  disbursements  allowed 
as  on  appears  from  justices'  courts  to  the  common  pleas :  the  justices  of  said  court 
may  appoint  general  terms  of  said  court  at  such  time  as  they  deem  proper. 

Sbc  6.  All  acts  and  parts  of  acts  in  conflict  with  the  provisions  of  this  aoti  are 
hereby  repealed. 

e.  The  act  took  effect  July  21, 1853.  As  to  the  jurisdiction  conferred  by  the 
first  section,  it  will  be  observed  that  it  is  entirely  at  the  option  of  the  plaintiff  whether 
he  will  or  not  be  subject  thereto ;  to  prevent  that  section  applying,  it  is  only  necei- 
sary  that  he  should  claim  damages  exceeding  $500. 

d.  Laws  of  1853,  p.  992,  provide  that  the  marine  court  shall  appoint  the  officen 
necessary  to  attend  aaid  court. 

e.  Laws  of  1849, 'p*  SOI,  provide  for  the  fees  in  this  court.  • 

/  By  laws  of  1852,  cap.,  389,  p.  647,  provision  is  made  (ss.  1,2,  3,  4,  5)  for  the 
election  of  three  justices  of  this  court,  the  classification  of  such  justices  and  their 
terms  of  office,  the  appointment  of  a  clerk,  and  the  compensation  of  such  jostioes 
and  clerk.  Section  6  provides  that  *'  the  words  twenty-five  dollars  "  first  occurring 
in  the  lS4th  section  of  the  act  entitled  "  an  act  to  reduce  several  laws  relating  par- 
ticularly to  the  city  of  New  York  into  one  act,"  passed  April  9,  1813,  is  so  amended 
as  to  read  «  fifty  dollars." 

g.  And  by 'Section  8,  the  court  may  issue  commissions  to  take  testimony  of  wit- 
nesses residing  out  of  the.  city  and  county  of  New  York  and  to  be  read  on  the  trial 
of  actions  pending  In  said  court,  in  the  same  manner  as  justices  of  the  peace  now  by 
iaw  are  authorized  to  do,  which  power  is  extended  so  as  to  authorize  ooromisaiona  to 
Issue  out  of  the  State. 
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m.  And  by  Seotioii  II.  If  in  any  soit  in  sneh  coortf  the  plaiotiff  makes  oath  that 
be  or  riw  cannot,  for  the  want  of  some  material  evidence  or  witness,  safely  pro- 
ceed to  triaJ,  the  court  may  in  its  discretion  and  npon  anoh  terms  as  may  be  deemed 
proper,  poetpone  the  trial  for  auq^  reasonable  time  not  exceedingr  three  calendar 
months  as  will  enable  the  plaintiff  to  procure  snoh  evidence  or  witness. 

fc.  In  a  case  arising  under  the  code  of  1848,  the  plaintifia  snin;  in  this  court 
wsre  <ffdered  to  famish  the  defendant  with  a  bill  of  particnlars,  and  on  the  plaintifi 
failing  to  farnish  snch  bill,  the  court  entered  a  judgment  of  non  pros.  On  appeal  to 
the  superior  coort  the  judgment  was  reversed,  the  court  holding  tl^t  since  the  code 
took  effect  there  was  no  longer  any  provision  or  practice  requiring  a  bill  of  particulars 
to  be  giTen.  Section  135  (now  158)  was  not  applicable  to  the  complaint  below. 
Hiere  was  no  allegation  nor  any  reasonable  inferenee  that  the  plaintiff's  demand 
ooAflbted  of  more  than  20  items.  It  is  clear  the  court  had  not  power  to  tion  pros. 
the  plaintiff  for  refusing  to  deliver  a  bill  of  particulars.  Winslow  y.  Kierski,  2 
Sand.  304 ;  3  Code  Rep.,  2P1 ;  and  see  sub-division  14  of  section  64. 

r.  Where  a  non-resident  was  sned  by  a  long  summons,  and  appeared  on  the 
re&ni  day  and  answered,  consented*  to  an  adjournment,  appeared  at  the  adjourn- 
rnent,  and  then  objected  to  the  jurisdiction  of  the  court,  it  was  held  that  the  ob- 
jaction  came  too  late,  and  that  it  might  well  be  inferred  from  the  defendant's  acts, 
that  he  had  agreed  to  enter  an  action  without  process.  Robinson  v.  West,  1  Sand. 
19. 

dL  On  aa  appeal  from  this  court  it  was  objected  that  the. judgment  was  not 
acioany  entered  within  four  days  of  the  hearing ;  the  oonrt  said : — We  do  not  think 
|fa«  objection  that  the  judgment  waa  not  actually  entered  until  alter  four  days,  a 
aaffident  grouod  of  reversal.  The  statute  requiring  justices  to  enter  judgment  in 
their  doeketo  within  four  days,  does  not  apply  to  the  marine  court.  Tlie  judgment 
waa  pronounced  within  the  period  limited  by  the  act ;  and,  although  it  may  be  true 
that  the  time  for  appealmg  would  not  begin  to  fun  until  the  judgment  was  actually 
Tendered,  we  think  the  statute  was  sufficiently  complied  with.  Cohen  ▼.  Coit,  3 
Code  K^.,  23. 

e.  "Jb  set  aside  judgment  in  the  marine  or  justices'  courts,  where  the  defendant 

&3sd  to  appear,  an  appeal  roust  be  brooght,  and  the  application  for  relief  made 
the  justice's  return  and  affidavita     The  court  of  common  pleas  has  no  jurisdio- 

to  entortain  a  motion  for  relief  in  snch  oases,  until  the  judgment  is  before  it  upon 
appeal.    Donnell  v.  Cornell,  1  Code  Rep..  N.  S.,  28a 

/  la  Brymn  t.  Sullivan  (not  reported)  the  superior  court  held  that  the  pro- 
viwms  of  the  revised  statutes  as  to  justices'  courto,  do  not  apply  to  the  marine  oonrt. 
A  party  daimiiig  a  jury  trial  in  that  court,  most  demand  a  jury  on  the  day  on  which 
isaae  is  joined,  and  before  an  adjournment.  A  subsequent  amendment  of  the  plead- 
ncB  will  not  alter  the  righto  of  the  parties  in  this  respect.  And  see  Jackson  r, 
Wkeedtm,  3  Code  Rep.,  186 ;  1  Smith,  141. 

g.  To  warrant  a  judgment  against  defendanto  sned  by  attachment  In  the  marine 
oonrt,  it  is  neeeasary  that  the  attachment  should  be  served  personally^  if  the  defend- 
matm  can  be  firand  in  the  county.  If  the  attachment  is  not  served  personally,  a 
enmntMis  mast  be  issued  and  returned,  either  personally  served,  or  that  the  defendanto 
cannot  be  found  after  diligent  inquiry,  otherwise  the  justice  has  no  jurisdiction  of  the 
person,  and  cannot  render  judgment  on  default  of* appearance.  Taylor  v.  Harker, 
I  Smith,  391. 

Chafteb  II. 

Justice^  Courta  in  New  York  City, 

§  66.  [59.]  (Amended  1849.)    Jv/risdictich. 
The  assistant  justices'  courts  in  the  city  of  New  York,  shall 
hereafter  be  styled  the  justices'  courts  in  the  city  of  New  York,* 

and  shall  hare  jurisdiction  in  the  following  cases : 

• — . • — — ' 

•  Now  styled  "  District  Courts  in  the  City  of  New'York."    Laws  bf  1852,  p. 
471. 
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• 

1.  In  actions  similar  to  those  in  which  justices  of  the  peace 
have  jurisdiction,  as  provided  by  sections  53  and  54. 

2.  In  an  action  upon  the  charter  ^or  a  by-law  of  the  corpo- 
ration of  the  city  of  New  York,  where  the  penalty  or  forfeiture 
shall  not  exceed  one  hundred  dollars. 


a.  The  city  of  Nevr  Tork  is  now  divided  into  seTen  judicial  districts.  (Laws  of 
1848,  p.  249, 8.  1 ;    Laws  of  1854,  p.  141 ,  s.  1;) 

Ist  District  comprises  wards  1,  2,  3,  5. 

2d        "  "  '*     4,  6,  14. 

3d        "  "  "     8,9. 

4th       "  "  •«     10,  15,  17. 

5th       «  •*  "      7,  11,  13. 

6th      «       formerly  comprised  wards  12, 16, 18,  19,  20,  21,  A:  23., 

bnt  is  now  divided  by  a  line  ruDniDH^  throogfa  the 
centre  of  40th  st.  from  the  Hudson  River  to  the  East 
River,  and  by  a  line  running  in  a  southerly  direction 
from  40th  street  through  the  centre  of  6th  avenne 
to  14th  street. 

7th       '<       comprises  waids  12,  19,  22. 

h.  The  statute  permitted  a  non-resident  plaintiff  to  sue  in  justiee^s  court  by  a  short 
summons,  having  not  less  than  two  nor  more  than  four  days  to  run.  He  could  also 
sue  by  the  ordinary  summons,  having  not  lees  than  six  nor  more  than  twelve  days  to 
run.  Such  a  plaintiff  sued  by  a  summons  dated  January  12,  and  returnable  Mon- 
day, January  17th  ;  and  it  was  held,  that  such  a  summons  conferred  no  jurisdiotioii. 
King  V.  Dowdall,  2  Sand.,  131 ;  3  Code  Rep.,  200.  • 

e.  An  assistant  justice  has  jurisdiction  where  the  plaintiff  resides  in  his  district:  thus 
where  the  plaintiff  resided  in  the  eighth  ward,  being  one  of  the  wards  for  which  tho 
justice  was  appointed,  and  one  of  the  defendants  resided  in  Queen's  County,  and  tho 
other  in  the  twelfth  ward,  it  was  held,  the  justice  had  •  jurisdiction.  Murphy  v. 
Mooney,  2  Sand.,  288, ;  3  Code  Rep.,  200.  But  an  assistant  justice  elected  under  the 
act*  of  1848,  has  no  jurisdiction  where  the  defendant  and  one  of  the  plaintifiii  reside 
in  the  city,  and  neither  of  the  parties  reside  in  a  ward  within  the  justice's  distriot. 
Cornell  v.  Smith,  2  Sand.,  290  ;  3  Code  Rep.,  201.  Appearing  and  pleading  without 
objection,  do  not  waive  the  defect,  nor  confer  jurisdiction,  the  statute  l^ing  per- 
emptory that  the  justice  shall  dismiss  the  cause.  lb.  Hence  an  objection  that  a 
justice's  court  has  not  jurisdiction  of  the  person  is  not  waived  by  an  answer  omitting 
to  raise  it    lb*  * 

d.  A  plaintiff  who  has  obtained  ajudgmentin  a  justices'  court  in  the  city  of  New 
York  in  this  form,  cannot  obtain  a  reversal  of  that  judgment  on  the  gfoutid  tliat  he 
brought  the  action  in  a  court  out  of  the  ward  and  district  in  which  the  parties  re- 
aided.     Fairbank9  V.  Corlie9^  1  Abbott,  154. 

e.  Clerks  in  justices'  courts  in  the  city  of  New  York,  may  take  affidavits,  and  admin- 
ister oaths  in  said  city,  with  the  like  effect  as  clerks 'in  courts  of  record.  Laws  of 
1851,  p.  370 ;  and  see  laws  of  1851,  pp.  271—957;  Laws  of  1852,  p.  51 ;  lb.  1855, 
ch.  293. 

/.  Whenever  any  action  in  said  courts  has  been  commenced  by  actual  service  of 
process,  or  where  the  defendant  has  sppeared,  either  party  may  have  the  testimony 
of  any  witness — who  is  about  to  leave  the  city  and  county  of  New  York,  and  wiU 
probably  continue  absent  when  the  testimony  is  required — taken  conditionally,  to  be 
used  on  the  trial  of  such  action  in  the  same  manner,  and  with  like  effect,  as  provided 
by  article  i.  title  3,  chspter  7,  of  the  Revised  Statutes,  entitled  '*  of  taking  condition- 
ally the  testimony  of  witnesses,'*  (Laws  of  1852,  p.  471.) 
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<L  A  judge  of  a  d»trict  eoort,  or  of  the  marine  oonrt  of  the  oity  of  New  York, 
mayi  at  the  reqaeet  of  the  plaintifl^  depute  any  perron  other  than  the  plaintiff,  to 
■erre  the  lomoiona    Monteith  v.  Cash^  1  Smith,  412. 

k  A  jadge  of  a  ^strict  court  in  the  oity  ^of  New  York  may  proceed  with  the 
caae  imoiediately  upon  the  expiration  of  the  time  named  in  the  mmmone^  and  if  he. 
preceeds  and  renden  judgment,  he  has  no  power  to  open  it.  The  court  of  common 
pleae  may,  oH  appeal,  rdieve  a  party  from  such  a  judgment  upon  an  affidavit  show- 
ing thai  the  defendant  was  misled  by  a  custom  of  the  jodge  to  wait,  for  a  certain 
poiod,  and  setting  forth  such  a  defence  as  might  satisfy  the  court  that  manifest  injus- 
tice had  been  done.  AppUby  y.  Strange.  I  Abbott,  143  ;  KUnck  t.  De  ForegU  3 
Code  R^  185. 

e.  Where  an  action  is  commenced  in  a  district  court,  by  a  long  summons,  person- 
ally serred  upon  the  defendant  within  the  coanty,  the  residence  of  the  defendant 
and  jnriedietion  of  the  court  will  be  presumed  ;  but  where  Uie  action  is  commenced 
bj  a  short  summons  or  attachment,  the  same,  being  extraordinanr  process,  must 
be  Bostained  by  proof  of  the  facts  necessary  to  give  jurisdiction.  Sperry  v.  Major. 
1  Smith,  361.  ^      »      J  i-     y  y    i 

<!.  A  justice  cannot  proceed  by  a  short  summons  agamst  a  defendant  without 
pvoaf  of  his  non-residence,  and  if  he  does  proceed  without  such  proof,  the  error  is 
not  an  error  in  &ct,  within^he  meaning  of  section  366.    Jb, 

e.  By  appearing  and  pleading  to  the  merits,  the  objection  to  the  jurisdiction  of 
the  eoort  is  waived.    76.,  and  Bray  v.  AndnaSj  ib.,  387. 

/  Unfesi  there  is  proof  of  the  defendant's  non-residence,  in  an  action  commenced 
bj  a  short  summons,  either  before  suit  or  on  the  trial,  the  fact  of  non-residence  wiU 
not  be  prsRiroed  on  appeal.    Ib, 

g.  After  a  justice  has  adjourned  the  hearing  of  a  cause,  a  subsequent  adjourn- 
meat  without  the  consent  and  in  the  absence  of  the  parties,  is  irregular.  Redfield 
T.  Fimtmct  (not  r^wrted),  N.  Y.  Com.  Pleas,  Feb.,  1854 .     . 

A  On  the  return  day  of  a  summons,  both  parties  appeared,  put  in  their  pleading, 
and  took  an  adjournment  to  a  future  day.  After  the  plaintiff  had  left  the  court,  the 
delnidant  <m  the  same  return  day  demanded  a  jury,  which  was  refused  on  the  ground 
thai  the  demand  was  made  too  late,  and  in  the  absence  of  the  plaintiff  On  the  ad- 
jounment  day  the  cause  was  tried  and  judgment  rendered  for  the  plaintiff.  The 
defandant  appealed,  and  then  the  plaintiff,  for  the  first  time,  had  notice  of  the  de- 
nnod  and  refusal  of  a  jury.  The  judgment  was  affirmed  ;  and  Woodruff,  J.,  in  deliv- 
ering the  opinion  of  the:court,  after  considering  the  question  whether  a  demand  of 
a  jory  may  be  made  after  an  adjournment  to  a  future  day,  and  without  deciding  the 
qoealion,  yet  intimating  that  it  could  not,  concluded :  '*  But  without  pursuing  thia 
inquiiy,  I  have  no  hesitation  in  saying  that  this  demand,  if  it  may  be  made  in  the 
mfaaeace  of  the  adverse  party,  should  bo  brought  to  his  notice,  and  an  objection  that 
a  jury  have  not  been  summoned,  Utken  on  the  adjournment  day.  The  plaintiff  in 
■Bch  an  event  may  chooae  to  regard  the  demand  as  sufficient,  or  consent  to  a  venire 
to  avoid  question.  He  should  at  least  have  an  opportunity  to  accede  to  the  defend- 
ant's request,  and  not  be  in  effect  compelled  unwillingly  to  continue  his  proceedings 
io  the  face  of  sn  objection  of  which  he  has  no  notice.  We  will  not  reverse,  where 
a  defendant  makes  such  a  demand  in  the  absence  of  the  plaintiff,  and  subsequently 
goes  to  trial  without  objection,  and  without  the  plaintiff  being  apprized  of  what  has 
taken  place,  and  where  a  defendant  after  a  trial  upon  the  merits,  raises  this  objection 
far  the  first  time  in  the  plaintiffs  hearing  on  the  appeal."  Shannon  v.  Kennedy^  1 
Smith,  348. 

i.  Jurors,  how  to  bo  oummoned,  impannelUdy  and  ehalUnged  in  these  Courts. — 
The  act  relating  to  these  courts  passed  in  1813,  (3  Rev  Laws,  1813,  p.  374)  s.  95, 
■  ■  '  'libea  the  number  of  jurors  to  be  summoned,  and  fixes  it  at  twelve;  and  the 
section  fixes  six  bo  the  number  who  shall  be  imp^nnelled  to  try  the  cause, 
lis  statute,  so  far  as  it  determines  the  number  of  jurors  to  be  drawn,  has  not  been 
repealed  or  altered.  Neither  the  statute  of  1813,  nor  any  other  statute,  requires 
that  the  oonstable  shall  select  the  jurors.  The  act  of  1813  requires  that  the  justice 
siiall  nominate  in  a  panel,  the  names  of  eighteen  persons,  and  that  the  venire  shall  di- 
rect the  eonstaUe  or  marshal  to  summon  any  twelve  of  these  persons  to  appear  ; 
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but  the  law  of  1847,  oh.  495,  in  teritfs  requires  that  the  jaron  thereafter  to  be  mm- 
moned  for  the  several  courts  authorized  to  try  issues  of  fact  in  the  city  of  New-York, 
shall  be  drawn  upon  requisition  by  such  courts  respectively,  directed  to  the  county 
elerk.  Thb  district  courts  fail  withiy  this  descripti<iii,  aod  all  laws  conflloting  with 
the  provisions  of  this  act  are  expressly  repealed.  The  manner  of  nomination  and  se* 
lection  prescribed  in-  the  act  of  1813,  and  the  requirements  of  the  act  of  18SM), 
(Laws  of  1820,  cb.  1)»  directing^  that  the  jurors  for  these  courts  ahall*be  sammoaed 
from  the  warlds  composing  the  district,  are  therefore  repealed.  And  a  justice  has 
no  authority  to  issue  a  venire  for  jurors  selected  from  the  particular  wards  composing 
his  district  He  should  make  a  requisition  upon  the  county  clerk  for  the  requisite 
number  of  jurors^  and  the  certificate  of  drawing  by  such  clerk  delivered  to  the  con- 
stable, womd  be  his  warrant  for  summoning  them  to  attend.  That  portion  of  the  act 
of  1813,  which  limits  the  nuitiber  of  jurors  to  be  ordered,  to  eighteeni  and  the  num- 
ber to  be  summoned,  to  twelve,  and  the  number  to  be  impannelled,  to  six,  remains 
unrepealed,  and  in  the  requisition  to  be  made  upon  the  county  clerk,  that  act  is  in 
this  respect  to  be  observed.  But  any  irregularity  iu  summoning  the  jury  is  ground 
for  challenge  to  the  array,  and  must  be  made  in  the  first  instance.  And  if  no 
objection  is  made  until  after  the  jury  are  impannelled  and  sworn,  the  objection  comes 
too  late.  And  the  court  on  appeal  will  not  interfere  unless  in  a  case  where  injustice 
has  been  done.    See  the  Mayor  of  N*  Y,  v.  JBfason,  1  Abbott,  352. 

a.  The  code  has  not  repealed  the  law  depriving  the  district  or  justices'  courta  in 
the  city  of  New-York,  of  jurisdiction  in  actions  brought  for  the  recovery  of  seamen's 
wages.    Collint  v.  Undtrwood,  1  Smith,  318. 

b.  An  election  for  submitting  the  charter  as  amended  for  a  vote  by  the  people  is 
not  a  special  election  within  the  meaning  of  chapter  6,  part  1  of  Revised  Statutes ; 
and  a  justice  may  hold  court  on  that  day.  Redjield  v.  Florence  (not  reported),  N. 
Y.  Com.  Pleas,  Feb.  1834. 


Chapter  III. 


The  Justices^  Courts  of  Cities. 

§  67.  [60.]    Jurisdiction.,' 

The  justices'  cottrts  of*  cities  shall  have  jurisdiction  in  the 
foflowing  cases,  and  no  other :         *  " 

1.  In  actions  similar  to  those  in  whi6h  justices  of  the  peace 
have  jurisdiction,  as  provided  by  sections  63  and  64. 

2.  In  an  action  upon  the  charter  or  by-laws  of  the  corpora* 
tions  of  their  respective  cities,  where  the  penalty  or  forfeiture 
sliall  not  exceed  one  hundred  dollars. 

c  See  as  to  these  courti'S  R.  8.,  323.    Laws  of  1848,  p.  66,  enact  that  aU  the 

Sovisions  of  tbe  act  entitled  *'  An  act  in  relation  to  fraudulent  debtors,"  pasaed 
arch  30th,  1838,  shall  extend  te  judgements  rendered  before  the  justices'  coorti  of 
the  cities  of  Albany,  Troy,  and  Hudson. 

d.  And  laws  of  1849,  p.  23,  enact  that  the  courts  of  justices  of  the  peace  in  the 
city  of  Rochester,  shall  have  jurisdiction  in  actions  upon  the  charter  or  by-laws  of  said 
corporation,  where  the  penahy  or  forfeiture  shall  not  exceed  9^00.  Are  these  proTi- 
sioQs  repealed  ? 
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General  Pravieione. 


§  68.  [61.]  (Amended  1849,  1851.)  Sections  55  cmd  64 
ajpplicMe  io  this  title. 

^  The  provisions  of  sections  55  to  64,  both  inclusive,  relating 
to  forms  of  action,  to  pleadings,  to  the  times  of  commencing 
actions,  to  the  mles  of  evidence,  to  filing  and  docketing 
transcripts  of  judgments,  to  their  effect  and  the  mode  of  enfor- 
cing them,  and  to  proceediogs  where  title  to  real  property  shall 
come  in  question,  shall  apply  to  the  courts  embraced  in  this 
title ;  except  that  after  the  discontinuance  of  the  action  in  the 
inferior  court,,  upon  an  answer  of  title,  the  new  action  may  be 
brought  either  in  the  supreme  court,  or  in  any  other  court  having 
jurisdiction  thereof;  and  except,  also,-  that  in  the  city. and 
county  of  New  York,  a  judgment  of  twenty-five  dollars  or  over, 
exclusive  of  costs,  the  transcript  whereof  is  docketed  in  the 
ofSce  of  the  derk  of  that  county,  shall  have  the  same  efiect  as 
a  lien,  and  be  enforced  in  the  same  manner  as,  cmd  he  deemed^ 
a  judgment  of  the  court  of  common  pleas  for  the  city  and  county 
of  New  York, 

a.  The  amendment  of  1851,  was  the  insertion  of  the  words — *'  and  he  detmed,^ 
printed  in  itdic. 

6.  The  jwUoe  k  honnd  to  give  a  transcript  on  demand  to  any  party  interested  io 
the  jodgmen^  and  on  being  paid  for  snch  traascripL    (Laws  of  1841,  p.  114.)    If 
Um  josliee  refaase,  a  mandamus  will  lie  to  compel  the  delivery  of  the  transcript.    8 
Cow.,  13a 

€»  The  filing  a  transcript  deprives  the  justice  of  any  farther  control  over  the- 
jndgmcnt.    Rt  SkoUi,  StK^ow.,  506.  * 

d.  Tbe  tfanscripi  may  be  made  after  the  expiration  of  the  jnstioe*s  t^rm  of  office. 
Mmfmmrd  v.  TAompssn,  8  Wend.,  393 ;  and  it  need  not  show  jurisdiction  on  ita  face. 
Jmckmi  T.  Rowland,  6  Wend.,  666;    Jackson  v.  Jonea,  9  Cow.,  182;  10  Cow.^ 


€.  'Km  section  oorresponds  to  section  61  in  the  code  of  1848,  and  that  section 

. I  held  not  to  make  sections  143  and  148  (sa.  121,  127)  applicable  to  pleadings  in 

jnatjee's  conrtsi  Cornell  v.  Smith,  3  Sand..  290 ;  3  Code  ttsp.  201.  But  section 
168  has  been  held  to  be  applicable  to  pleadings  in  jnstioe's  courts.  See  notes  to  sec- 
tiaw  63  and  16& 

/.  After  a  jodgment  in  a  county  court  of  one  county,  if  an  execution  be  israed 
isle  another  county  before  any  transcript  filed  in  that  county,  tbe  court  may  order  a 
tnaseiipl  to  be  filed  nunej^o  tune.    Rotk  v,  Sehloee,  6  Barb.,  308. 


78  CIVIL  AcmoKS.  [§S9- 


PART  11. 


OF    CIVIL    ACTIONS. 


TITLE  L  Theie  Fobm. 

IL  Time  or  commknchco  thsm. 

III.  Partus. 

IV.  Plaob  of  trul. 

V.  MaNNSE  of  COMM BHCINO  THIM. 

VL  PLBADmOB. 

VII.  pROfinoNAL  RunDiis. 

VIII.  Trial  ahd  Judgment. 

IX.  EZBCUTION^F  TiU  JUDGMBHT. 

X.  Com. 

XI.  Appbali. 

XII.  MllCBIXAirBOUl  PlOCBBDIffOC. 

XI  IL  *  Actions  in  Particular  Cases. 

-  XIV.  Provisions  Rblatino  to  Kxibtino  Suits. 

XV.  General  Provisions. 


TITLE  I. 

Form  of  Civil  Actions, 

« 

Section  69.  Distioctlon  between  actions  at  law  and  suits  in  eqiutyi  aboltslied 

70.  Parties  how  designated. 

71.  Actions  on  judgmentsi 

72.  Feigned  issaes  abolished. 

§  69.  [62.]  (Amended  1849.)  Distinction  between  actions 
at  law  and  suits  in  equity^  abolished.  « * 

The  distinctioii  between  actions  at  law  ^nd  suits  in  equity, 
and  the  forms  of  all  such  actions  and  snits,  tieretofore  existing, 
are  abolished ;  and  there  shall  be  in  this  State  hereafter  bat 
one  form  of  action  for  the  enforcement  or  protection  of  private 
rights  and  the  redress  of  private  wrongs,  which  shall  be  de- 
nominated a  civil  action. 

a.  The  effect  of  this  section  has  been  much  discnssed.  See  note  in  the  previoiis 
editions  of  this  work,  where  the  cases  and  remarks  of  judges  are  collected.  The  note 
is  not  deemed  of  sufficient  practical  importance  to  warrant  its  further  repetition. 
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§  70.  [68.]  (Amended  1849.]    Parties^  how  designated. 

In  snch  action,  the  party  complaining  shall  be  known  as  the 
plaintiff,  and  the  adverse  party  as  the  defendant. 

§  71.  [64.]    Actions  on  Judgments. 

No  action  shall  be  brought  npon  a  judgment  rendered  in 
any  conrt  of  this  State,  except  a  court  of  a  justice  of  the  peace, 
between  the  same  parties,  without  leave  of  the  court  for  good 
eause  shown,  on  notice  .to  the  adverse  party ;  and  no  action  on 
a  judgment  irendered  by  a  justice  of  the  peace,  shall  be  brought 
in  the  same  county  within  five  years  after  its  rendition,  except 
in  case  of  his  death,  resignation,  incapacity  to  act,  or  removal 
from  the  county,  or  that  the  process  was  not  personally  served 
ou  the  defendant,  or  on  all  the  defendants,  or  in  case  of  the 
death  of  some  of  the  parties,  or  where  the  docket  or  record  of 
such  judgment  is  or  shall  have  been  lost  or  destroyed. 

«.  Under  Mction  64  of  the  code  of  1848,  which  in  the  parte  material  to  the 
qwation  are  identical  with  thia^  it  waa  held  by  the  aaperior  court  that  aaaiatant  jna- 
tjeea*  oonrta  came  within  the  deacription  of  joaticea'  ooarta  in  thii  aection  mentioned, 
and  that  a  joatioe'a  jadgrment  recovered  before  the  code  took  effect,  waa  not  within 
[aadion  64  of  oode  of  1848]  thia  aeption.  Maguire  Y..Oallagher,  3  'Sand.  402;  1 
Code  Rep.  127.  The  court  of  common  pleaa  for  the  city  and  county  of  New  York 
have,  bowerer,  decided  differently  in  MilU  t.  Winslow,  3  Code  Rep.  44.  [See  note 
ta  aoh.  1  of  aec  53,  ante.] 

h.  Thia  aection  aa  it  stood  in  the  code  of  1848,  waa  held  not  to  prevent  a  judg- 
ment creditor,  whoae  execution  waa  iaaued  and  returned  UDsatisfied  before  the  code 
west  into  effect,  from  proceeding  againat  hia  debtor  by  a  complaint  in  the  nature 
of  a  ofeditor'a  bill,  without  firat  obtaining  the  leave  of  the  court  in  which  the 
t  jodcment  wan  recovered.  Quick  v.  KeeUr,  2  S»nd  231 ;  3  Code  Rep.  205 ;  Dunham 
V.  Niek^Uon^  2  Sand.  636. 

e.  A  bona  fide  aaaignee  of  a  judgment,  one  who  waa  not  intereated  in  nor  privy 
to  ihb  recovery  of  the  judgment,  who  haa  become  the  owner  by  purchase  and  aaaign- 
ment,  may  hriog  an  action  npon  it  without  firat  obtaining  leave  of  the  court.  Thia 
aection  only  letatea  to  an  action  between  the  eatne  parliee,  Taffte  v.  Braitied, 
Abbott.  84. 

dL  Bmrmtgk  v.  Hull  ^  Smith  (not  reported),  waa  an  action  on  a  judgmenyen- 
derad  before  the  code  went  into  effect.  The  action  had  been  commenced  wimont 
leave  of  the  conrt  previously  obtained,  and  on  that  ground  motion  waa  made  to  aet 
aaide  the  anmmona  and  complaint.    Judge  Rooeevelt  aaid, — 

^  Whether  the  anmmona  and  complaint  in  thia  case  be  considered  strictly  aa  an 
aetioBion  a  judgment,  or,  more  liberally,  aa  a  proceeding  to  enforce^  judgment,  it 
emmma  within  the  code.  Itiaa  proceeding,  in  the  form  of' an  action  to  enforce  a 
jodgnent.  The  object  of  the  amendment  of  1851  waa  to  terminate,  aa  soon  as  poo- 
siUe,  the  necessity  of  retaining  two  different  ayatems  of  procedure,  by  applying  the 
previsioBa  of  the  code  to  every  case  in  which  they  were  applicable  without  doing 
iajofllice  to  veated  righta.  The  evil  of  accumulating  costs  by  piling  judgment  upon 
jadgmeot,  waa  aa  great  in  the  caae  of  antecedent  aa  in  the  caae  of  subsequent  judg- 
ments; aad^o  reason  can  be  aasigned  for  reatraiaing  the  practice  in  the  one  case, 
which  is  not  equally  cogent  in  the  other.  The  ordinary  and  proper  mode  of  collecting 
a  drtt  which  already  ia  in  jodgment,  ia  by  iasuing  an  execution.  Where,  however, 
cirewnstaDeeo  have  occnrred  aince  the  judgment  waa  ordered,  such,  for  example,  aa 
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a  disoharge  in  bankroptoy,  or  a  releaae  by  act  of  tke  oraditor,  or  a  comknifittTe  pay- 
ment, aboot  tbe  troth  or  e£fect  of  which  circumitances  a  dispute  exiatB,  an  aetian  to 
try  the  newly  arieen  tesaee  wonld  be  proper,  and  perhapa  neceanry ;  and  the  ooort, 
on  application  and  notice,  wooid  readily  grant  the  deeired  leave  to  bring  ench  action. 
In  the  preeent  instance,  leave,  it  appears,  was  applied  for,  and,  nnder  a  miMppre* 
hension  was  refused  as  nnnecesttry.  The  case  appears  a  proper  one  for  an  action — 
a  disputed  discharge  in  bankruptcy  is  set  up  as  canceling  t^e  effect  of  the  antecedent 
judgment.  Leave,  therefore,  must  be  granted  nunc  fro  tune,  and  the  anmmona  and 
complaint  retained.''  • 

§»  72.  [65.]    Eoiating  suUs.    Feigned  issues  abdished. 

Feignied  issues  are  abolished ;  and  instead  thereof  in  cases 
where  the  power  now  exists  to  order  a  feigned  issue,  or  when  a 
question  of  fact,  not  put  in  issue  bj  the  pleadings,  is  to  be  tried 
by  a  jury,  an  order  for  the  trial  may  be  made,  stating  distinctly 
and  plainly  the  question  of  fact  to  be  tried ;.  and  such  order 
shall  be  the  only  authority  necessary  for  a  trial. 

a.  The  court  may  order  a  feigned  issue  in  an  action  for  divorce  on  the  ground  of 
adultery  to  be  tried  by  referees,  on  consent  of  both  'parties.  ARon-i  5  Pr.  R.,  306 ; 
and  see  1  Code  Rep.,  115.    3  /6.,  139. 

h.  A  feigned  issue  should  not  be  directed  on  a  motion  to  set  aside  a  judgment, 
where  the  notice  of  motion  merely  asks  (in  addition  to  the  principal  relief)  for,  **  auch 
further  or  other  relief  as  the  court  rosy  grant."    Mann  v.  Brookt,  7  Pr.  R.  449. 

See  Rules  of  Supreme  Court,  in  Appendix,  rule  69. 


TITLE  n. 


Time  of  commencing  civil  actions.* 

CBArraa  I.  In  general. 

II.  For  the  recovery  of  real  property. 

III.  Other  than  for  the  recovery  of  real  property. 

IV.  General  provisiona 

t  Chapter  I. 

Time  of  commencing  actions  in  general. 

Section  73.    Repeal  of  existing  limitations. 

74.    Time  for  commencing  aclioni^  dec. 

« 

§  73.  [66.]   (Amended  1849.)    Eq>eal  of  existing  limOc^ 
turns.    . 

The  proyisioDs  contained  in  the  chapter  of  the  revised  stat- 

*  The  principle  of  the  statute  of  limitations  is  sppIicaUe  by  analogy  to  demanda 
prosecuted  in  the  surrogate's  court  without  any  express  provision.  Ke  Dtlaarauc, 
dee^d,    1  Bradford  Surrogate  Rep.  1. 


a 
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ntes,  entitled  "  of  actions  and  the  times  of  commencing  them," 
are  repealed ;  and  the  provisions  of  this  title  are  substituted  in 
their  stead.  This  title  shall  not  extend  to  actions  already  com- 
menced, or  to  cases  where  the  right  of  action  has  sdready 
accrued ;  but  the  statutes  now  in  force  shall  be  applicable  to 
such  cases,  according  to  the  subject  of  the  action,  and  without 
regard  to  the  form.  * 

«.  Section  66  of  the  code  of  1848 ,  for  which  this  section  was  substitated,  repealed 
•ii?y  the  2d»  3d,  4th,  and  5tb  articles  of  the  chapter  of  the  Revised  Statates  referred  to. 
In  other  respects  the  sections  are  identical.  A  question  has  arisen,  whethet  this  sec- 
tion ezelades  the  provision  contained  in  section  90,  now  110;  and  it  was  decided  that 
this  seetion  bad  no  application  to  section  90,  now  1 10.  Wadnoorth  v.  Thomatj  3  Code 
Rep.  9^7,  and  see  section  110  of  this  code,  and  note. 

§  74.  [67.]  (Amended  1849, 1851).  Period  of  limitation, 
WMwer^  dsc. 

Civil  actions  can  only  be  commenced  within  the  periods 
prescribed  in  this  titlej  after  the  cause  of  action  shall  have 
accrued,  except  where,  in  special  cases,  a  different  limitation  is 
prescribed  by  statute,  and  in  cases' mentioned  in  section  seventy- 
three.  But  the  objection  that  the  action  was  not  commenced 
within  the  time  limited  can  only  be  taken  by  answer. 

h.  HiJs  applies  to  causes  of  action  which  accrued  before  the  code  took  effect , 
LiferU  T.  HoUitter^  10  Pr.  R.,  383. 

Chapter  II. 
Time  of  commencing  actions  for  the  recovery  of  real  property. 

Sectioiv  75.  When  the  people  will  not  sne. 

7<L  When  action  cannot  be  brougrht  by  grantee  from  the  State. 

77.  When  actions  by  the  people  or  their  grantees,  to  be  brought  within 

twenty  years. 

78.  Seisin  within  twenty  years,  when  necessary. 

79.  Seisin  within  twenty  years,  when  necessary  in  action  or  defence 

founded  on  title,  &c. 
60.  Action  after  entry,  or  right  of  entry. 

81.  Possession,  when  presumed.  Occupation,  when  deemed  under  legal  title. 
81.  Occapation  under  written  instrument,  ^o. 

83.  Adverse  possession,  under  written  instrument,  ^c. 

84.  Premises  actually  occupied,  held  adversely. 

85.  Adverse  possession  under  claim  of  title  not  written. 

86.  Relation  of  landlord  and  tenant,  as  affecting  adverse  possession. 

87.  Descent  east.    Effect  of. 

88.  Persons  under  disability. 

§  75.   When  the  pecfple  vnU  not  sue. 

He  people  of  this  State  will  not  sue  any  person  for  or  in  re- 
spect to  any  real  property,  or  the  issues  or  profits  thereof,  by 
reason  of  the  right  or  title  of  the  people  to  the  same,  unless, 

6 
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1.  Such  right  or  title  shall  have  accrned  within  forty  years 
before  any  action,  or  other  proceeding  for  the  same,  shall  be 
commenced ;  or  nnless, 

2.  The  people,  or*  those  from  whom  they  claim,  shall  have 
received  the  rents  and  profits  of  such  real  property,  or  of  some 
part  thereof,  within  the  space  of  forty  yean. 

a.  See  People  t.  Van  RemeeUar,  8  Barb.,  189 ;  People  y.  Arnold,  4  Corns., 
508. 

§  76.  When  action  cannot  he  brought  hy  grantee  from  the 
State. 

Ko  action  shall  be  brought  for,  pr  in  respect  to,  real 
property,  by  any  person  claiming  by  virtue  of  letters  patent,  or 
grants  from  the  people  of  this  State,  unless  the  same  might  have 
been  commenced  by  the  people,  as  herein  specified,  in  case  such 
patent  or  grant  had  not  been  issued  or  made. 

§  77.  Wlien  actions  hy  the  people  or  their  granteesy  to  he 
brought  within  twenty  years. . 

When  letters  patent  or  grants  of  real  property  shall  have 
been  issued  or  made  by  the  people  of  this  State,  and  the  same 
shall  be  declared  void  by  the  determination*of  a  competent 
court,  rendered  upon  an  allegation  of  a  fraudulent  suggestion, 
or  concealment,  or  forfeiture,  or  mistake,  or  ignorance  of  a  ma- 
terial  fact,  or  wrongful  detaining,  or  defective  title,  in  such  case, 
an  action  for  the  recovery  of  the  premises  so  conveyed  may  be 
•  brought  either  by  the  people  of  this  State,  or  by  any  subsequent 
patentee  or  grantee  of  the  same  premises,  his  heirs  or  assigns, 
within  twenty  years  after  such  determination  was  made,  but 
not  after  that  period. 

§  78.  Seisin  within  twenty  years^  when  necessary. 

Ko  action  for  the  recovery  of  real  property,  or  for  the  recov- 
ery of  the  possession  thereof,  shall  be  maintained,  unless  it  ap- 
pear that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor,  was 
seized  or  possessed  of  the  premises  in  question  within  twenty 
years  before  the  commencement  of  such  action. 

§  79.  Seisin  within  twenty  years^  when  necessary  in  action 
or  defence  founded  on  title. 

No  cause  of  action  or  defence  to  an  action  founded  upon 
the  title  to  real  property,  or  to  rents  or  services  out  of  the  same^ 
shall  be  effectual  unless  it  appear  that  the  person  prosecuting  the 
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action,  or  makiiig  the  defence,  or  under  whose  title  the  action  is 
profiecnted  or  the  defence  is  made,  or  the  ancestor,  predecessor, 
or  grantor  of  such  person,  was  seized  or  possessed  of  the  premises 
in  qn^tion,  within  twenty  years  before  the  committing  of  the 
act  in  respect  to  which  snch  action  is  prosecuted  or  defence 
made. 

§  80.  Action  after  entry  or  right  of  entry. 
No  entry  npon  real  estate  shall  be  deemed  sufficient,  or  valid 
as  a  claim,  unless  an  action  be  commenced  thereupon  within 
one  year  after  the  making  of  such  entry,  and  within  twenty 
years  from  the  time  when  the  right  to  make  such  entry  de- 
scended or  accrued. 

§  81.  Possession  preeumed.  Occupation^  when  deemed  un- 
der legal  title. 

In  erery  action  for  the  recovery  of  real  property,  or  the 
possession  thereof,  the  person  establishing  a  legal  title  to  the 
premises  shall  be  presumed  to  have  been  possessed  there- 
of within  the  time  required  by  law ;  and  the  occupation  of  such 
premises  by  any  other  person,  shall  be  deemed  to  have  been 
under  and  in  subordination  to  the  legal  title,  unless  it  appear 
that  snch  premises  have  been  held  and  possessed  adversely  to 
snch  legal  title,  for  twenty  years  before  the  commencement  of 
snch  action. 

§  82.  Occupation  under  written  instrument 
Whenever  it  shall  appear  that  the  occupant,  or  those  under 
whom  he  claims,  entered  into  the  possession  of  premises  under 
clidm  of  title,  exclusive  of  any  other  right,  founding  such  claim 
upon  a  written  instrument,  as  being  a  conveyance  of  the  pre- 
mises in  question,  or  upon  the  decree  or  judgment  of  a  compe- 
tent court,  and  that  there  has  been  a  continued  occupation  and 
possession  of  the  premises  included  in  such  instrument,  decree, 
or  judgment,  or  of  some  part  of  such  premises,  under  such  claim  ^ 
for  twenty  years, — the  premises  so  included  shall  be  deemed  to 
have  been  held  adversely ;  except  that  where  the  premises  so 
included  consist  of  a  tract  divided  into  lots,  the  possession  of 
one  lot  shall  not  be  deemed  a  possession  of  any  other  lot  of  the 
same  tract. 
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§  83.  Adverse  possession. 

For  the  purpose  of  constitutiiig  an  adverse  possession,  by 
any  person  claiming  a  title  founded  upon  a  written  instrument, 
or  a  judgment  or  decree,  land  shall  be  deemed  to  have  been 
possessed  and  occupied  in  the  following  cases :    * 

1.  Where  it  has  been  usually  cultivated  or  improved  ; 

2.  Where  it  has  been  protected  by  a  substantial  inclosure ; 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the 
supply  of  fuel  or  of  fencing  timber,  for  the  purposes  of  hus- 
bandry, or  the  ordinary  use  of  the  occupant ; 

4.  Where  a  known  farm  or  a  single  lot  has  been  partly  im- 
proved, the  portion  of  such  farm  or  lot  that  may  have  been 
lefk  not  cleared  or  not  inclosed,  according  to  the  usual  course 
and  custom  of  the  adjoining  country,  shall  be  deemed  to  have 
been  occupied  for  the  same  length  of  time  as  the  part  improved 
and  cultivated. 

§  84.  Premises  actually  occupied,  held  adversely. 

Where  it  shall  appear  that  there  has  been  an  actusd  continued 
occupation  of  premises,  under  a  claim  of  title,  exclusive  of  any 
other  right,  but  not  founded  upon  a  written  instrument,  or  a  judg- 
ment or  decree,  the  premises  so  actually  occupied,  and  no  otiher, 
shall  be  deemed  to  have  been  held  adversely. 

§  85.  Adverse  possession  under  claim  not  written. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a 
person  claiming  title  not  founded  upon  a  written  instrument,  or 
a  judgment  or  decree,  land  shall  be  deemed  to  have  been  pos- 
sessed and  occupied  in  the  following  cases  only : 

1.  Where  it  has  been  protected  by  a  substantial  inclosure  : 

2.  Where  it  has  been  usually  cultivated  or  iniproved. 

See  Miller  ▼  Oarlock,  8  Barb.,  153. 

§  86.  Relation  of  landlord  and  tenant. 

Whenever  the  relation  of  landlord  and  tenant  shall  have 
existed  between  any  persons,  the  possession  of  the  tenant  shall 
be  deemed  the  possession  of  the  landlord,  until  the  expiration  of 
twenty  years  from  the  termination  of  the  tenancy;  or,  where 
there  has  been  no  written  lease,  until  the  expiration  of  twenty 
years  from  the  time  of  the  last  payment  of  rent ;  notwithstand- 
ing that  such  tenant  may  have  acquired  another  title,  or  may 
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haye  claimed  to  hold  adversely  to  his  landlord.  But  snch  pre- 
sumptions shall  not  be  made  after  the  periods  herein  limited. 

§  87.  Descent  cast. 

The  right  of  a  person  to  the  possession  of  any  real  property, 
shall  not  be  impaired  or  affected  by  a  descent  being  cast  in  con- 
sequence of  the  death  ofa  person  in  possession  of  snch  property. 

§  88.  Persona  under  disabilities. 

If  a  person  entitled  to  commence  any  action  for  the  recovery 
of  real  property,  or  to  make  an  entry  or  defence  founded  on  the 
title  to  real  property,  or  to  rents  or  services  out  of  the  same,  be 
at  the  time  such  title  shall  first  descend  or  accrue  either, — 

1.  Within  the  age  of  twenty-one  years  ;  or, 

2.  Insane ;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upo^ 
conviction  of  a  criminal  offence  for  a  term  less  than  for  life ;  or, 

4.  A  married  woman,— 

Hie  time,  during  which  such  disability  shall  continue,  shall 

not  "bo  deemed  any  portion  of  the  time  in  this  chapter  limited 

for  the  commencement  of  such  action,  or  the  making  of  such 

entry  or  defence ;  but  such  action  may  be  commenced  or  entry 

or  defence  made  after  the  period  of  twenty  years,  and  within  ten 

years  after  the  disability  shall  cease,  or  after  the  death  of  the 

person  entitled  who  shall  die  under  such  disability ;  but  such 

action  shall  not  be  commenced,  orentry  or  defence  made,  after 

that  period. 
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Chaptee  nL 

Time  of  commencing  actions  other  them  for  the  recovery  of  real 

property. 

Skction  89.  Limitation  prescribed. 

90.  Twenty  yean. 

91.  Six  yean. 

92.  Three  years. 

93.  Two  years. 

94.  One  year. 

95.  Action  upon  a  current  account. 

96.  Action  for  penalties. 

97.  Action  for  other  relief. 

98.  Action  by  the  people. 

§  89.  [69.]  (Amenijed  1849).  Periods  of  limitation  pre- 
scribed. 

The  periods  prescribed  in  section  74  for  the  commence- 
ment of  actions  other  than  for  the  recovery  of  real  property, 
shall  be  as  follows : 

§  90.  [70.]  (Amended  1849).     Twenty  years. 

Within  twenty  years : 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of 
the  United  States,  or  of  any  State  or  territory  within  the  United 
States. 

2.  An  action  upon  a  sealed  instrument. 

§  91.  [71.]  (Amended  1849).    Six  years. 
Within  six  years : 

1.  An  action  upon  a  contract,  obligation,  or  liability,  ex- 
press or  implied,  excepting  those  mentioned  in  section  90. 

2.  An  action  upon  a  liability  created  by  statute,  other  than  a 
penalty  or  forfeiture. 

8.  An  action  for  trespass  upon  real  property. 

4.  An  action  for  taking,  detaining,  or  injuring,  any  goods 
or  chattels,  including  actions  for  the  specific  recovery  of  per- 
sonal property. 

6.  An  action  for  criminal  conversation,  or  for  any  other  in- 
jury to  the  person  or  rights  of  another,  not  arising  on  contract, 
and  not  hereinafter  enumerated. 

6..  An  action  for  relief  on  the  ground  of  fraud,  in  cases 
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which  heretofore  were^solely  cognizable  by  the  court  of  chan 
ceiy ;  the  cause  of  action  in  such  case  not  to  be  deemed  to  hare 
accrued,  until  the  discoverj  by  the  aggrieved  party  of  the  facts 
constituting  the  fraud. 

m.  A  mrrogaU's  decree  for  a  money  payment  would  form  the  hatoB  of  an  action 
at  law,  and,  not  beinn^  the  decree  of  a  conrt  of  record,  nnleis  suit  be  brought  thereon 
in  fix  yeari  the  statnte  of  limitations  may  be  set  op  as  a  bar.  In  the  matter  of  the 
eeimte  of  Delacroix,  deeeaeed,    1  Bradford's  Surro|fate  Rep.,  1. 

b.  The  fifty-Srst  section  of  the  chapter  of  the  Revised  Statntes,  relative  to  the 
fimitatioo  of  actions,  which  provides  that  bills  for  relief  on  the  ground  of  fraud  shaU 
be  filed  within  six  years  after  the  discovery  by  the  aggrieved  party  of  the  ftcUi  con- 
scitntiiig  soch  fraud,  and  not  after  that  time,  applies  to  bilb  for  relief  on  the  ground 
of  fraud  in  all  cases,  and  is  not  confined  to  cases  where  the  jurisdiction  of  equity  was 
exclusive.     Mayne  ▼.  OrievDold^  3  Sand.,  463. 

c  A  person  intruNted  by  the  owner  with  a  note  against  a  third  party  for  col- 
leetton,  who  receives  the  money  and  neglects  to  pay  it  over,  does  not  stand  in  the 
relation  of  trustee,  so  as  to  deprive  him  of  the  benefit  of  the  statute  of  limitations. 
Hiekok  V.  Hickok,  13  Barb.,  632. 

§  92.  [72.]  (Amended  1849.)    Three  years. 
Within  three  years : 

1.  An  action  against  a  sheriff,  coroner,  or  constable,  upon 
a  liability,  incurred  by  the  doing  of  an  act  in  his  official  capa- 
city, and  in  virtue  of  his  office,  or  by  the  omission  of  an  official 
du^,  including  the  non-payment  of  money  collected  upon  an 
execution.  But  this  section  shall  not  apply  to  an  action  for  an 
escape. 

2.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture, 
where  the  action  is  given  to  the  party  aggrieved,  or  to  such 
party  and  the  people  of  this  State,  except  where  the  statute 
imposing  it  prescribes  a  different  limitation. 

§93.  [73.]     Two  years. 
Within  two  yeara : 

1.  An  action  for  libel,  slander,  assault,  battery,  or  false  im- 
prisonment. 

3.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to 
tbe  people  of  this  State. 

§94.  [74.]  One  year. 

Within  one  year : 

1.  An  action  against  a  sheriff  or  other  officer,  for  the  escape 
of  a  prisoner  arrested  or  imprisoned  on  civil  process. 

§95.  [75.]  (Amended  1849.)  Action  upon  a  current  aoooimt. 

In  an  action  brought  to  recover  a  balance  due  upon  a  mu- 
tual, open,  and  current  account,  where  there  have  been  recip- 
rocal demands  between  the  parties,  the  cause  of  action  shall  be 
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deemed  to  have  accrued  from  the  time  of  the  last  item  proved 
in  the  account  on  either  side. 

a.  An  acooant,  ia  which  part  of  the  items  are  withm  six  yean,  and  part  of  them 
beyond  six  years,  is  not  saved  by  the  former  from  the  operation  of  the  statnte  of 
limitations  ag^ainst  the  latter,  where  there  are  no  items  of  accoant  on  the  other  nde. 
There  must  be  items  of  acoonnt  on  both  sides  to  make  a  mutual  aeeouni  ;  and  it  is 
only  in  nintual  accoonts  that  an  item  within  six  years  saves  those  not  within  six 
years  from  being  barred  by  the  statate.  Halloek  v.  Lotee,  I  Sand.,  220  ;  and  see 
Ogden  ▼.  Astor,  4  ib.,  312. 

§  96.  [76.]  Actions  far  penalties^  i&c. 

An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given  in 
whole  or  in  part  to  anj  person  who  will  prosecute  for  the  same, 
must  be  commenced  within  one  year  after  the  commission  of 
the  offence ;  and  if  the  action  be  not  commenced  within  the 
year  by  a  private  party,  it  may  be  commenced  within  two 
years  thereafter  in  behalf  of  the  people  of  this  State,  by  the  at- 
torney-general, or  the  district-attorney  of  the  county  where  the 
offence  was  committed. 

§  97.  [77.]    Actions  for  other  rdief 

An  action  for  relief,  not  herein  before  provided  for,  must 
be  commenced  within  ten  years  after  the  cause  of  action  shall 
have  accrued. 

See  Elutood  v.  Diefendorf,  5  Barb.,  398. 

§  98.  [78.]  (Amended  1849.)    Actions  hy  the  people. 

The  limitations  prescribed  in  this  chapter  shall  apply  to  ac- 
tions brought  in  thie  name  of  the  people  of  this  State,  or  for 
their  benefit,  in  the  same  manner  as  to  actions  by  private 
parties. 


Chapter  IV. 

Oeneral  Provisions  as  to  the  time  of  cormneneing  Actions^ 

SiCTioN    99.  When  action  deemed  commenoed. 

100.  Exception,  defendaot  out  of  State. 

101.  Exeeption,  as  to  peraon  noder  diaabilitiei. 

103.  Death  of  person  entitled  before  limitation  expires. 

103.  SnItB  by  aliens. 

104.  Where  judgment  reversed. 

105.  Stay  of  action  by  injunction,  &c. 

106.  Disability  must  exist  when  right  accrued. 

107.  Two  or  more  disabilities. 

108.  This  title  when  not  to  apply. 

109.  The  like. 

110.  New  promise  must  be  io  writing. 
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§  99.  [79.]  (Amended  1849,  1851.)  When  action  demied 
commenced* 

An  action  is  commenced  as  to  each  defendant  when  the 
snmmons  is  served  on  him,  or  on  a  co-defendant,  who  is  a  joint 
ccmtractor,  or  otherwise  united  in  interest  with  him. 

An  attempt  to  commence  an  action  is  deemed  equivalent  to 
the  commencement  thereof,  within  the  meiining  of  this  tide^ 
when  the  summons  is  delivered,  with  the  intent  that  it  shall  be 
actually  served,  to  the  sheriff  or  other  officer  of  the  county,  in 
whicH  the  defendants,  or  one  of  them,  usually  or  last  resided ; 
or,  if  a  corporation  be  defendant,  to  the  sheriff  or  other  officer 
of  the  county  in  which  such  corporation  was  established  by 
law,  or  where  its  general  business  was  transacted,  or  where  it 
kept  an  office  for  the  transaction  of  business.  But  such  an  at- 
tempt must  be  followed  by  the  first  publication  of  the  summons,. 
or  the  service  thereof,  .within  sixty  days. 

c  Seelioa  99  of  (lie  code  of  1B49,  wsb  as  foUowa : 

An  aotloa  iIiaII  not  be  deemed  commenoed,  within  the  meaning  of  this  title, 
vnleM  U  appear : 

*  1.  lliat  the  flummons  or  other  process  therein  was  duly  served  upon  the 
deiendanta,  or  one  of  them ;  or, 

**  2.  That  the  aomrooDa.  or  other  prooess  was  delivered,  with  the  intent  that 
it  ahonld  be  acinally  aerved,  to  the  sheriff  or  other  officer  of  the  county  in  which 
tlM  defendants,  or  ooe  of  them,  usually  or  last  resided  ;  or,  if  a  corporation  be  de- 
Ceiidaat,  to  the  aheriff»  or  other  officer  of  the  county  in  which  such  corporation  wa» 
esubtiahed  by  law,  or  where  its  general  bnainess  waa  traosacted,  or  where  it  kept  an 
cffiea  iot  the  tranaaction  of  busineaB. 

**  But  ao  action  abaU  be  deemed  oommenoed  for  all  purpoaes,  at  the  time  the 
coDpl«nt  ia  verified,  provided  that  the  summons  or  other  process  thereupon  issued 
be  delivered  to  the  sheriff  or  other  officer  on  the  same  or  next  five  succeeding  daya,  and 
be  Mowed  by  the  aotuftl  aervioe  thereof  on  the  defendants^  or  one  or  more  of  them." 

h,  Tbe  amendment  to  thia  and  the  next  succeeding  section  is  that  recommended 
hf  the  codifiers'  report  of  1850  (Civil  Code,  s.  682) ;  and  in  a  note,  it  ia  said :  '*  Thia 
—cCion  and  tbe  next  are  changed  in  phraaeology,  so  aa  to  avoid  the  incongruity  of 
tbe  fonuer  provisioD,  which  allowed  two  modes  of  commencing  an  action,  incon* 
MsCaot  with  each  other."    See  aeotien  127  of  thia  Code. 

c  In  Vr€denkuTg  v.  Biggt,  3  Pr.  R.,  316,  it  waa  held  under  the  code  of  1848, 
tbnt  eoounencing  an  action  and  obtaining  a  judgment  against  one  joint  debtor,  did 
■ot  take  the  case  out  of  the  statute  aa  to  the  other  debtor.  Under  the  preaent  word- 
i^f  of  the  aectiotty  it  may  be  that  it  would  be  held  otherwise. 

d.  For  tbe  purpose  of  issuing  a  warrant  under  the  non-imprisonment  act,  the 
netimi  ia  anfficieotly  commenced  by  lodging  the  summons  with  tbe  sheriff,  with  the 
MtaBi  that  it  should  aerved.  Grtgory  v.  Weiner,  1  Code  Rep.  N.  S.,  310.  Under 
tbe  code  of  1848,  it  waa  otherwise.  Lee  v.  Averilly  1  Code  R^.,  73;  1  Sand., 
731. 

§  100.  [80.]  (Amended  1849, 1851.)  ExcepUoUy  defendant 
wA  of  State. 

If,  when  the  canse  of  action  shall  accrue  against  any  per- 
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son,  he  sball  be  out  of  the  State^  such  action  may  be  com- 
menced within  the  times  herein  respectively  limited,  after  the 
return  of  such  person  into  this  State ;  and  if,  after  such  cause 
of  action  sball  have  accrued,  such  person  shall  depart  from 
and  reside  out  of  the  State,  the  time  of  his  absence  shall  not  be 
deemed  or  taken  as  any  part  of  the  time  limited  for  the  com- 
mencement of  suoh  action. 

a.  Section  100  of  the  Code  of  1849,  was  as  followt: 

*'If,  when  the  oaute  of  action  shall  accrue  against  a  penon,  he  be  out  of  the 
State,  Uie  action  may  be  coinnieneed  within  the  term  herein  limited,  alter  his  return 
to  the  State ;  and  if  after  the  canse  of  action  shall  have  accrued,  he  depart  from  the 
State,  the  time  of  his  absence  shall  not  be  part  of  the  time  limited  for  the  commence- 
ment  of  the  action." 

b.  Saccesriye  absences  cannot  be  accumulated  and  the  aggregate  deducted  from 
the  time  clasped  after  the  accruing  of  the  action*  The  statute  provides  only  for  a 
single  departure  and  return,  after  which  it  continues  to  run,  notwithstanding  any 
sulMequent  departure,  (Cole  y,  Jeatup^  2  Barb.,  309,)  but  the  superior  court  of  the 
city  of  New  York,  held  the  reverse.    Ford  v.  Babeoek,  3  Sand.,  518. 

e.  In  Bogert  v.  Fermtlya,  (1  Code  Rep.,  N.  S.,  212),  St  was  held,  at  a  general 
term  of  the  supreme  court,  that  in  an  action  against  one  of  two  joint  and  several 
obligors,  where,  to  a  plea  of  the  statute  of  limitations  it  is  replied,  that  the  defendant 
had  been  abroad,  and  the  suit  had  been  brought  within  rix  years,  excluding  the  time 
•of  his  absence,  it  is  no  defence  to  aver  and  prove  that  the  other  obligor  had  been 
during  the  whole  time  within  the  State.  The  liability  of  the  contractors  being  several, 
as  well  as  joint,  the  statute  of  limitations  may  apply  as  to  one,  and  not  as  to  the 
others;  and  see  2  Coms.,  523. 

§  101.  [81.]  (Amended  1849, 1851, 1852.)  Eeceptums,  per- 
sons under  disabilities. 

If  a  person  entitled  to  bring  an  action  mentioned  in  the  last 
chapter,  except  for  a  penalty  or  forfeiture,  or  against  a  sheriff 
or  other  officer  for  an  escape,  be  at  the  time  the  cause  of  action 
accrued,  either, 

1.  "Within  the  age  of  twenty-one  years ;  or, 

2.  Insane ;  or, 

3.  Imprisoned  on  a  criminal  charge,  or,  in  execution  under 
the  sentence  of  a  criminal  court,  for  a  term  less  than  his  natural 
life;  or, 

4.  A  married  woman. 

The  time  of  such  disability  is  not  a  part  of  the  time  limited 
for  the  commencement  of  the  action,  except  that  the  period 
within  which  the  action  must  be  brought,,  cannot  be  extended 
more  tham,  five  years  by  any  such  disability y  except  infancy ^  nor 
ca/n  it  be  so  extended  in  any  case  longer  than  one  year  after  the 
disability  ceases. 
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s.  Tlw  wofdj  in  iUlics  are  taken  from  the  codifier's  report  of  1850  (Cinl  Code, 
■.  571),  and  the  reason  there  g  iven  for  the  amendment  U,  that  **  actlona  can  be  brought 
bjf  pefBona  under  disability,  and  the  rights  of  persons  in  possession  reqaire  they 
abonfd  be  brought  or  abandoned.  It  will  be  remembered  that  the  operation  of  this 
proTisioa  is  proapectlve,  and  affects  no  rights  already  accrued.''    See  section  73. 

§  102.  [82.]  (Amended  1849.)  Death  of  peram  entitled 
before  limitation  eocpires. 

If  a  person  entitled  to  bring  an  action  die  before  the  expir- 
ation of  the  time  limited  for  the  commencement  thereof,  and 
the  cause  of  action  survive,  an  action  may  be  commenced  by 
his  representatives,  after  the  expiration  of  that  time,  and  with- 
in one  year  from  his  death.  If  a  person  against  whom  an 
action  may  be  brought  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and  the  cause  of  action 
survive,  an  action  may  be  commenced  against  his  executors  or 
administrator  after  the  expiration  of  that  time  and  within  one 
year  after  the  issuing  of  letters  testamentary,  or  of  administra- 
tion. 

See  Bueklin  t.  Ford,  5  Barbi,  393 ;  Parker  y.  Jaekaon,  16  i&.  34. 

§  103.  [83.]  Actions  hy  Aliens. 

When  a  person  shall  be  an  alien  subject  or  citizen  of  a 
country  at  war  with  the  United  States,  the  time  of  the  continu- 
ance of  the  war  shall  not  be  part  of  the  period  limited  for 
the  commencement  of  the  action. 

§  104.  [84.]  Where  Judgment  reversed. 
If  an  action  shall  be  commenced  within  the  time  prescribed 
therefor,  and  a  judgment  therein  for  the  plaintiff  be  reversed 
on  appeal,  the  plaintiff,  or,  if  he  die  and  the  cause  of  action  sur- 
vive, his  heirs  or  representatives,  may  commence  a  new  action 
within  one  year  after  the  reversal. 

See  Long  ▼.  FiUh^rot^l  Sme.  &  M.,  404. 

§  106.  [85.]  (Amended  1849.)    Time  qfstay  hy  injunction, 

dsc. 

When  the  commencement  of  an  action  shall  be  stayed  by 
injunction,  or  statutory  prohibition,  the  time  of  the  continu- 
ance of  the  injunction,  or  prohibition,  shall  not  be  part  of  the 
time  limited  for  the  commencement  of  the  action. 
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§  106.  [86.]  Disability  must  exist  when  right  of  action  ac- 
crued. 

No  person  shall  avail  himself  of  a  disability,  unless  it  ex- 
isted when  his  right  of  action  accmed. 

§  107.  [87.]  (Amended  1849.)  Where  several  cieahiUtieSy 
all  must  be  removed. 

When  two  or  more  disabilities  shall  coexist  at  the  time  the 
right  of  action  accraes,  the  limitatiom  shall  not  attach  until 
they  all  be  removed. 

See  Bection  101. 

§  108.  [88.]  This  tide  not  ofpplicdhle  to  biUs^  dkc.^  of  corpo- 
rations or  to  bank  notes. 

This  title  shall  not  affect  actions  to  enforce  the  payment  of 
bills,  notes,  or  other  evidences  of  debt,  issued  by  moneyed  cor- 
porations, or  issued  or  put  in  circulation  as  money. 

§  109.  [89.]  (Amended  1849.)  Nor  to  actions  against 
directors  J  dhc.^  of  moneyed  corporations  or  banking  associations: 
Limitation  in  such  cases  prescribed. 

This  title  shall  not  affect  actions  against  directors  or  stock* 
holders  of  a  moneyed  corporation,  or  banking  associations,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liabil- 
ity created  by  law ;  but  ouch  actions  must  be  brought  within 
six  years  after  the  discovery,  by  the  aggrieved  party,  of  the 
facts  upon  which  the  penalty  or  forfeiture  attached,  or  the  lia- 
bility was  created. 

§  110.  [90.)  (Amended  1849.)  Acknowledgment  or  new 
promise  mtcst  be  m/ide  in  writing. 

No  acknowledgment  or  promise  shall  be  sufficient  evidence 
of  a  new  or  continuing  contract,  whereby  to  take  the  case  oat 
of  the  operation  of  this  title,  unless  the  same  be  contained  in 
«ome  writing  signed  by  the  party  to  be  charged  thereby ;  but 
this  section  shall  not  alter  the  effect  of  any  payment  of  princi- 
pal or  interest.        « 


e.  Tbe  90th  aeotion  of  the  code  of  1848,  for  which  this  Metion  ia  fabstiiiited, 
M  foUowfl:  *'  Where  the  time  for  commencin(r  an  action  ariiing  on  contract  ahall 
have  expired,  the  oanae  of  action  shall  not  he  deraied  revived  by  an  acknowled^mexit 
or  new  promiae,  nnless  the  same  be  in  writing  subscribed  by  the  party  to  be  char;^ed 
thereby,"  and  vnder  that  provision,  where  .a  verbal  promise  was  made  after  the 
code  of  1848  took  effect,  to  pay  a  debt  which  was  barred  by  the  statnte  of  limitation 
before  the  code  went  into  operatioD,  it  was  held,  that  snch  promise  did  not  reyiire 
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the  eaaieof  aotioii,  and  that  the  proTMionsof  loetion  66  (now  73)  bad  no  application 
to  thk  aeeUoB.    Wadnoorth  t.  TTumas,  3.  Code  Rep.,  227;  7  Barb.,  445.    Per 
Gridlejr,  J.    The  statate  had  attached  when  the  code  of  1848  took  effeot.    After 
that  and  on  Aagntt  30tb,  1848,  the  defendant  promised  to  pay  the  notes.    Bnt  this 
promisa  was  not  in  writing,  and  the  defendant  insists  that  within  the  principle  of  the 
90th  [110]  section  of  the  code  a  verbal  promise  does  not  revive  the  cause  of  aotion. 
Upon  these  facta,  two  questions  are  presented  for  our  consideration.     1.  Whether 
Gpon  the  trne  constrootion  of  section  90  [110],  irrespective  of  the  saving  clause 
contained   in  section  66  [73],  the  cause  of  action  was   revived.     It  is  contended 
for  the  plaintiff,  that  the  new  promise  is  not  within  section   90  [110]«  upon  the 
ground  that  statutes  are  always  to  be  construed  to  act  prospectively  and  not  retio- 
^lectively.     There  can  be  no  donbt  that  this  proposition,  when  rightly  understood, 
■•  aonnd  law.    The  meaning  of  it  is,  that  a  statute  is  not  to  be  construed  to  operate 
retrospectiTely,  bo  as  to  take  away  a  vested  right.    The  rule  is  so  expounded  in  all  the 
cases  cited  (7  John.,  501 ;  12  Wend.,  490  ;  8  lb.,  661 ;  5  Hill,  408 ;  1  Denio,  128 ; 
10   Weod.«  104 ;  /6.,  363).    To  bring  the  case  within  this  rule,  the  new  promise 
shonld  have   been  made  before  the  code  took  efiFect.    Then,  upon  the  law  as  it 
existed  when  the  code  went  into  operation,  the  plaintiff  would  have  had  a  vested 
ri|^t  of  action,  to  recover  the  amonnt  of  the  notes,  but  there  having  been  no  recog- 
nition of  the  demand  or  promise  to  pay,  within  six  years  next  before  the  time  when 
tlae  code  became  a  law,  there  was  no  existing  vested  right     It  had  been  taken  away 
by  the  statute^  and  had  not  been  restored  by  a  new  promise ;  and  therefore  the  act 
vraa  strictly  prospective  in  its  operation.    It  had  respect  to  the  manner  in  which  a 
right  of  action  might  be  revived.    The  plaintiff  lost  no  existing  right  by  the  act,  bnt 
waa  merely  prevented  from  acquiring  one  thereafter,  except  in  the  matter  pointed 
oat  in  the  act.    It  is  trae  that  the  opinion  delivered  by  Justice  Sutherland,  in  Vati' 
RtnMBtlatr  v.  Livingston,  (12  Wend.,  490),  upon  a  superficial  reading,  seems  to 
carry  oat  the  doctrine  a  little  farther  than  the  rule  above  laid  down.    But  the  law 
itaelf  warrants  no  such  conclusion.    That  was  precisely  such  a  case  as  this  would 
liave  been  had  the  new  promise  been  made,  before,  instead  of  after  the  time  when 
the  code  took  effect 

.«,  The  decision  in  Warner  v.  Griswold  (8  Wend,  661),  is  in  principle  the  same. 
There  is  a  great  variety  of  cases  which  show  that  the  rule  of  construction  now  in 
qaeetion  cannot  apply  to  a  case  like  this.  10  Wend,  365;  lb,  104;  17  lb,  329  ;  2 
HU1,238;  5  lb.  409;  1  U.  324.  See  also  I  Kent's  Com.,  455;  6  /5.,408;  9 
Sded. 

h.  The  next  question  to  be  considered  is,  whether  section  66  [now  73]  of  the  code 
•xctndes  the  provision  contcuned  in  section  90  [now  110]  from  any  application  to  the 
case  nnder  consideration. 

c.  Section  90  [now  110]  is  certainly  part  of  the  title  mentioned  in  section  66  [now 
73]  ;  and  yet  it  is  very  doubtfai  whether  it  is  so  within  the  spirit  and  true  meaning  of 
the  enactment  The  fact  that  it  is  within  the  words  of  the  enactment  literally  inter- 
preted, is  not  oonclosive  upon  this  point  **  The  real  intention,  when  accurately  as- 
certained, will  always  prevail  over  the  literal  sense  of  the  terms.  (1  Kent's  Com. 
462,)  The  title  of  the  code  spoken  of  treats  **  Of  the  time  of  commencing  actions^'* 
mnd  is  intended  as  a  substitute  for  the  old  statute  of  limitations. 

dL  When  it  was  decided  that  the  forms  of  actions  should  be  abolished,  it  became 
neeeasnry  to  restrict  this  statute  ;  for  the  provisions  of  the  old  act  limited  actions  by 
name,  as  debt,  assumpsit,  case,  &e.  And  in  construction  of  this  part  of  the  statute 
eonie  other  changes  were  made  in  the  times  limited  for  the  commencement  of  cer- 
tain actions.  It  was  probably  these  limitations  of  time  which  the  framers  of  the  act 
intended  should  not  apply  to  actions  already  commenced,  or  to  cases  wherein  the 
right  of  action  had  already  accrued.  The  provision  is  analogous  to  that  contained  in 
the  45Ui  section  of  2  R.  S.,  300.  Such  was  the  application  of  that  section,  as  appears 
ffom  the  cases  of  Van  Hook  v.  Whiiloek,  3  Paige,  416,  and  Fairbanks  v.  Wood,  17 
Wend.,  339,  explained  in  2  Hill,  238,  and  5  /&.,  40^  We  think,  too.  that  the  con- 
clfldittg  words  oif  the  section  in  question  point  with  great  sicmificance  to  the  cla«  of 
•naetmenta  which  the  section  was  intended  to  embrace.  When  it  is  said  that  '*  the 
alatBte  now  in  force  shall  be  applicable  to  such  eases,  according  to  the  subject  of  the 
action,  and  without  regard  to  the  form,"  what  else  is  meant  but  that  the  slatates 
which  now  Umit  actions  of  assault  and  battery  to  four  years,  and  actions  of  assump- 
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• 

ait  io  nz,  ■ball  continue  applicable  to  tbe  snbjeota  of  thoee  actioni  (notwitbatandmi^ 
the  namei  and  forma  of  aotioaa  are  abolisjtLed),  in  all  cases  where  tbe  right  of  action 
had  accrued?    . 

a.  Again,  the  enactment  applies  to  such  matters  only  as  are  now  regulated  by 
statute  declaring  that  the  new  statute  shall  not  apply,  but  that  tbe  old  ones  shall. 
Now,  section  90  [llOJ  is  a  provision  entirely  new.  It  is  not  a  substitute  for  any  for- 
mer enactment  existing  when  the  code  took  effect.    lb. 

6.  It  is  not  necessary  that  au  acknowledgement  of  a  debt,  in  order  to  take  tbe  debt 
out  of  the  statute  of  limitations  should  be  made  to  the  creditor  himself  or  his  agent. 
It  is  sufficient  if  made  to  a  stranger.  Bloodgood  v.  Brtien,  4  Sand.,  427  ;  Wai- 
kinB  Y.Stevetu,  4  Barb.,  168. 

e.  See  Woodruff  v.  JMToore,  8  Barb.,  171,  and  Carohore  ▼.  Huyeh,  6  ib.  583.  A 
payment  by  one  joint,  or  joint  and  several,  debtor  does  not  revive  the  liability  of  the 
other.  Van  Keuren  v.  Pamerlee,  2  Coms.,  523  ;  Bogart  v.  Vermilya.  3  Code  Rep. 
142 ;  1  Code  Rep.,  N.  S ,  212. 


TITLE  UI. 

Parties  to  cwil  actions.* 

m 

Section  111.  Party  in  interest  to  soe. 

112.  Assignment  of  thing  in  action. 

113.  Executor  or  trustee,  suits  by. 

1 14.  Suits  by  and  against  married  women. 
116.  Infants,  suits  by  and  against. 

116.  Guardian,  how  appointed. 

117.  Who  may  be  plaiotifis. 

118.  Who  may  be  defendants. 

119.  One  or  more  may  sue  or  defend  for  all. 

120.  One  action  against  the  different  parties  to  bills  and  notes. 

121.  Action  when  not  to  abate. 

122.  Court  to  decide  controversy,  dtc.    Interpleading. 

§  111.  [91.]  (Amended  1849-1861.)  Action  to  he  by  party 
in  interest. 

Every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  as  otherwise  provided  in  section  one 

• 

d,  *  The  present  code  (code  of  1849)  has  adopted,  with  slight  modifications,  the 
rule  in  relation  to  parties  which  formerly  obtained  in  courts  of  equity ;  and,  with  tho 
exception  in  section  113,  the  suit  must  be  prosecuted  in  all  cases  in  the  name  of  the 
party  in  interest;  and  the  rule  which  prevailed  in  equity;  with  the  modifications  above 
stated,  may  be  very  safely  applied  to  cases  under  the  code,  per  Mason  J.,  in  Wallae^ 
T.  Eaton,  5  Pr.  R.,  99,  100,  and  per  Parker,  J.,  in  HoUenbeek  v.  Van  Valkenburgk^ 
(5  Pr.  R.,  281-284 ;  1  Code  Reports,  N.  S.,  33  )  *'  The  former  chancery  practice  is 
now  adopted  as  to  making  parties.*'  To  the  same  effect,  Brownaon  v.  Oiffvrd^  8 
Pr.  R.,  395.  The  commissioners  in  a  note  to  their  fint  report  say,  **  We  have  intended 
to  leave  suitors  very  much  at  liberty  to  choose  whom  to  make  defendants  and  whom 
to  join  as  plaintifi This  will  save  the  plaintiff  from  the  hazard  now  encoun- 
tered of  bringing  in  too  many  parties,  except  that  of  paying  costs. *'-»Commts«toiMrs' 
Is/  Report, 

A  person  named  as  defendant,  but  not  served  with  process,  is  not  a  party  to  the 
action.    Robinton  v.  Froit,  14  Barb.,  536l 
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hnndred  and  thirteen ;  but  this  section  shaU  not  he  de^need  to 
aiUAarize  the  aasigriTrhent  of  a  thing  in  action  not  arising  out  of 
oofUrad. 

Hie  ameadnient  of  1851  in  this  seotion  is  tbe  insertion  of  the  words  at  the  end* 
printed  in  italic. 

a.  By  this  section  it  was  intended  to  authorize  a  suit  at  law  in  the  name  of  an 
assi^ee  of  a  eho9e  in  aetiont  and  thns  to  abrogate  the  rule  of  the  common  law  which 
renders  mch  things  nnaniguable.  That  this  was  its  principal  if  not  its  whole  design, 
I  think  is  clear.  It  is  shown  by  the  very  next  section  of  the  code,  which,  evidently 
foUowiog  op  the  same  train  of  thought,  refers  exclnsively  to  actions  by  assignees  of 
tfainn  io  action.  The  amendment  introduced,  after  the  last  revision,  to  section  111 
itself  has  the  same  tendency.  In  order  to  bring  a  case  within  section  111,  there 
most  be  an  assignment  in  fact.  An  obligation  to  assign,  or  a  state  of  circumstances 
which  woold  operate  to  transfer  the  equitable  interest  io  the  thing  in  action,  will  not 
be  sofficient  There  must  be  that  done  which,  before  the  code,  would  have  passed 
the  legal  title  bnt  for  the  rule  which  denied  the  assignability  of  such  an  interest. 
Ttkere  are  other  reasons  why  the  plaintiffs  cannot  sustain  this  action.  Section  111 
is,  by  Its  express  language,  inapplicable  to  the  assignment  of  a  thing  in  action,  not 
ansiD|r  oat  of  contract.  As  there  could,  therefore,  be  no  exprest  assignment  of  this 
claim,  which  grows  out  of  a  tort  by  the  act  of  the  party,  it  would  seem  to  follow 
tbat  DO  assignment  can  be  implied.'*  Merehanta*  Mut,  ins.  Co,  y.  Eaton,  11  Leg. 
Ofas.,  140. 


ft.  In  actions  against  owners  of  vessels,  Sec,  difficulty  was  formerly  experienced  in 
ascertaiaiog  the  names  of  the  persons- to  be  served,  to  obviate  which  it  was  enacted 
(Laws  of  1836,  p.  583)  that  every  association  or  company  formed  for  the  purpose  of 
the  transportation  of  passengers  or  property,  either  by  boats,  vessels  or  stages,  shall 
make  a  statement  of  the  names  of  the  persons  composing  such  association  or  com- 
pany,  and  file  in  the  clerk's  office  in  each  county  through  which  such  association 
or  company  may  transact  its  business  a  copy  of  such  statement;  and  until  such 
statement  is  filed  any  action  to  be  brought  against  such  association  or  company  is 
not  to  be  abated  by  reason  that  all  the  members  of  the  association  are  not  joined  in 
the  action  ;  and  that  after  such  statement  is  filed,  any  action  against  the  persons 
named  therein  is  not  to  be  abated  for  the  reason  that  other  owners  have  become  in- 
terested, unless  thirty  days  previous  to  the  bringing  of  such  action  a  further  state- 
ment has  been  filed,  shovring  the  change  in  the  persons  composing  such  association, 
and  the  time  when  such  change  took  place ;  nor  is  any  action  to  be  defeated  by 
reason  that  any  of  said  parties  have  ceased  to  be  interested,  unless  at  least  thirty 
days  before  aoeh  action  is  brought  a  notice  thereof  shall  be  filed  as  aforesaid. 

e.  As  to  actions  by  and  against  joint  stock  companies,  it  is  provided  by  laws  of 
1849,  c  258,  p.  389,  that  any  joint  stock  company  consisting  of  seven  or  more 
shareholders  or  associates  may  sue  and  be  sued  in  the  name  of  the  president  or 
treeanrer  for  the  time  being  of  such  joint  stock  company  or  association ;  and  all 
suits  and  proceedings  so  prosecuted  by  or  against  such  joint  stock  company  or  asso- 
ciation, and  the  service  of  all  process  or  papers  in  such  suits  and  proceedings  on 
the  president  and  treasurer,  for  the  time  being,  of  such  joint  stock  company  or  as- 
sociation, shall  have  the  same  force  and  effect,  as  regards  the  joint  rights,  property, 
and  effects  of  such  joint  stock  company  or  association,  as  if  such  suits  and  pro- 
ceedings were  prosecuted  in  the  names  of  all  the  shareholders  or  associates  in  the 
manner  now  provided  by  law ;  and  as  to  joint  stock  companies,  see  Laws  of  1853,  p. 
283. 

d  As  to  actions  to  recover  compensation  for  causing  death  by  wrongful  act, 
neglect,  or  default,  it  is  provided  by  Laws  of  1849,  c.  256,  p.  388,  that  every  such 
action  ^all  be  brought  by  and  in  the  names  of  the  personal  representatives  of  the 
'  person. 

c.  An  association  formed  under  the  general  Banking  Law  may,  by  virtue  of 

of  1838,  p.  250,  maintain  an  action  either  in  the  name  of  its  president  or  in  the 

wed  in  transacting  its  business.    Eoit  River  B^k.  v.  Judah,  10  Pr.  R.,    135. 
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a.  A  right  of  action  against  a  eoaimoii  earner  for  the  leas  of  goods  entniated  to 
him  to  carry,  is  not  assiKnable  so  aa  to  enable  the  aaaignee  to  sue  in  bit  own  name. 
Thurman  y.  WtlU,  18  Barb.,  500. 

What  ehona  in  action  may  be  a$aigned. 

6.  The  onty  change  made  by  the  code  in  respect  to  the  transfer  of  a  thing  in 
action,  is  to  transfer  with  Uie  beneficial  interest  the  right  of  action  also  in  thoae  caseo 
where,  before  the  code,  a  court  [of  equity]  would  recognize  and  protect  the  rights  of 
the  assignee.    No  new  right  of  action  is  created ;  no  authority  is  given  to  assign  a 
right  of  action  which  before  was  not  assignable.    When  the  right  of  action  is  of  each 
a  nature  as  not  to  be  the  subject  of  a  contract,  as  in  the  case  of  a  violation  of  personal 
or  relative  rights,  it  cannot  be  assigned.    The  action  can  only  be  maintained  by  the 
party  who  has  been  injured,  and  when  he  dies  the  right  of  action  also  dies.    Eveiy 
right  of  action  involving  life,  health,  or  reputation,  belongs  to  this  clas&    So  a  right 
of  action  founded  upon  a  breach  of  promise  of  marriage,  being  in  its  nature  a  pemooal 
injury,  cannot  be  transferred.     On  the  other  hand,  where  the  injury  afieets  the 
€8tate  rather  than  the  perton,  where  the  action  is  brought  for  damage  to  the  estate^ 
and  not  for  personal  suffering,  the  right  of  action  may  be  bought  and  sold.     Such  a 
right  of  action,  upon  the  death,  bankruptcy,  or  insolvency  of  the  party  injured,  passes 
to  the  executor  or  assignee  as'part  of  his  assets ;  because  it  affects  his  estate,  and  not 
his  personal  or  relative  rights.    Of  course,  such  a  right  of  action  is  assignable ;  and, 
under  the  provisions  of  the  code,  the  assignee  is  the  proper  party  to  maintain  the 
action.    Harris,  J.,  Hodgmaa  v.  Western  /f.  R.  Co.,  7  Pr.  It  493. 

c.  All  ohoses  in  action  embracing  demands  which  are  considered  as  matters  of 
property  or  estate,  are  now  assignable  either  at  law  or  in  equity.  Nothing  is  excluded 
but  mere  personal  torts  which  die  with  the  party.  A  claim,  therefore,  for  property 
fraudulently  or  tortiously  taken  or  received,  or  wrongfully  withheld,  and  even  for  an 
injury  to  either  real  or  personal  property,  may  be  assigned.  Paige,  J.,  Hoyt  t. 
Tkompton,  1  Selden,  347. 

d.  When  a  claim  is  on  contract,  it  is  not  rendered  non-assignable  because  there 
is  proved  or  alleged  fraud  on  the  part  of  the  defendant  in  the  transaction  out  of  which 
the  claim  arises.    Brady  v.  Bisoell,  1  Abbott,  76. 

e.  When  a  cause  of  action  is  a  simple  tort,  and  for  a  special  injury  to  the  person, 
it  is  not  more  assignable  under  the  code  than  it  was  under  the  laws  which  formerly 
prevailed.    Purpfe  v.  Hudoon  R.  R.  R.  Co.,  I  Abbott,  S3. 

/.  Although  a  mere  right  of  action  for  a  tort,  is  not  assignable,  yet  alter  the 
oonversion  of  a  chattel  the  owner  may  sell  the  chattel  itself,  so  as  to  give  the 
purchaser  a  right  to  reclaim  it  from  the  wrong-doer,  or  to  maintain  an  action  for  its 
recovery  in  his  own  name,  on  a  demand  made  in  his  own  behalf  and  a  refusal  to 
give  it  up.  Hall  v.  JRo6ifi<on,  2  Coma,  S93 ;  Ca9$  v.  iV.  Haven  R,  R,  Co.,  I  Smitfa, 
522. 

g.  In  Robinoon  v.  Weeki  (1  Code  Rep.  N.  S.,  311),  it  waa  held  that  a  right  of 
action  for  a  tort  for  the  taking  or  converting  personal  property,  might  be  assigned ; 
and  that  in  an  action  to  recover  damages  for  the  conversion  of  personal  propeKy,  and 
verdict  for  the  plaintiff,  an  assignment  aAer  verdict  and  before  perfecting  the  judg- 
ment in  the  action  is  lawful,  and  vests  the  title  to  the  judgment  when  perfected  in 
the  assignee. 

h.  At  a  general  term  of  the  supreme  court  at  New-York,  Deeember,  1851  > 
present,  Edmonds,  Edwards,  Mitchell,  and  King,  JJ.,  in  the  case  of  Zabriokie  ▼. 
SayrCj  it  was  held,  that  althoogh  an  action  connected  with  a  wrong  to  the  person  is 
not  assignable,  yet  when  connected  with  property  affecting  its  value,  it  is  assign- 
able, and  the  action  may  be  brought  for  it  in  the  name  of  the  assignee. 

t.  A  claim  for  damages  for  a  breach  of  contract  is  assignable.  Monahan  v. 
Story,  N.  Y.  Com.  Pleas,  Feb.  1854;  citing  and  approving* ParsoRt  v.  Woodttardy 
2  New  Jersey  Rep.,  96. 

j.  An  unexecuted  contract  for  services  to  be  performed  and  goods  to  be  delivered 
may  be  assigned.    Field  v.  Mayor  of  New  York,  2  Selden,  179. 

k,  A  right  of  action  for  a  personal  injury  received  by  collision  of  cars  upon  a 
railroad  is  not  assignable.    Hodgman  v.  Weet.  R,  R,  Co,,  7  Pr.  R.  493. 
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How  ehQU  in  action  may  he  aesigned. 

a.  No  formality  is  oecessary  to  effect  the  transfer  of  a  chose  in  action.  Any  trans- 
actloo  between  the  oontraotiog  parties  which  indicates  their  intention  to  pass  the 
beoaScial  interest  in  the  insirnment  frond  one  to  the  other,  is  sufficient  for  that 
purpose  ;  a  debt  or  claim  may  be  assigned  by  parol  as  well  as  by  writing.  2  Sto. 
Eq.,  31 1  ;  Heath  t.  Hull,  4  Tannt  326;  Roberts  on  Fr.,  275  ;  Slaughter  v.  Fauat, 
4  BUckf.  380 ;  Montgomery  y.  Dillingham^  3  Sme.  and  M.,  647 ;  Haatinge  y. 
MeKinley^  \  Smith,  273.  ^ 

h.  An  assignee  of  a  right  of  action  is  not  bound  to  show  that  he  gave  any  yal- 
iiabl«  consideration  for  the  assignment.  The  owner  of  a  cause  of  aotion  may  give  it 
away  if  be  choose^  and  the  donor  would  haye  as  good  a  right  as  though  he  were  an 
assignee  for  yalne.     Cloth  y.  Downing,  1  Smith,  406. 

e.  Proof  of  a  yaloable  consideration  is  only  necessary  to  be  made  when  a  defence 
is  set  Bp  which,  unless  the  plaintiff  waa  a  purchaser  for  yalue,  would  conclnde  him* 
Jatrnea  y,  Chalmera^  5  Sand.,  52. 

d.  When  a  chose  in  action  is  assignable  it  may  be  assigned  in  separate  parcels  to 
different  pcnons,  and  either  of  the  assignees  may  maintain  an  action  to  recover  the 
portioD  to  him  assigned.  Field  y.  The  Mayor  of  N.  Y.,  2  Selden,  179  ;  Cooilr  y. 
Oeneaoe  Mutual  In9.  Co.,  8  Ft.  R.  514. 

Who  ia  the  real  party  in  inter  eat. 

e.  It  IS  for  the  court  to  say  npon  a  giyen  state  of  facts,  whether  a  plaintiff  ia  the 
reel  pvty  in  mterest     Williama  y.  Whitloek,  14  Mo.  R. ,  552. 

/.  The  fact  that  the  plaintiff  has  not  the  actual  possession  of  the  note  sued  npont 
does  not  affect  his  right  to  recoyer  upon  it.  It  is  sufficient  if  he  has  the  right  to  the 
money  doe  npon  it.  Smith  y.  MeClure,  5  East.,  476  ;  2  Sannd.,  47,  a.  note  (1) ; 
Selden  y.  PHngle,  17  Barb.,  468  :  Haatinga  y.  McKinley,  1  Smith,  273. 

g.  Whether  the  plaintiff^s  title  be  legal  or  equitable  is  immaterial,  if  he  haye  the 
wh^e  interest  he  may  maintain  the  action.    Haatinga  y.  McKinley,  1  Smith,  273. 

JL  Where  an  agent  made  a  contract  in  writing  in  his  own  name  and  without  dis- 
elonog  his  priDcipal,  it  was  held  that  the  principal  was  the  real  party  in  interest, 
and  might  aoe  on  the  contract  in  his  own  name.  Erickaon  y.  Compton,  6  Pr.  R. 
471. 

i  A.,  as  agent  of  the  plaintiff,  effected  a  policy  of  insurance  on  property  of  the 
plaintiff  The  policy  waa  in  the  name  of  A.  as  principal,  and  contained  a  clause  that 
any  loss  should  be  paid  to  A.  only.  A  loss  having  occurred,  it  was  held  the  plain- 
tiff'mi|;bt  maintain  an  actiun — being  the  real  party  in  interest.  Laney.  Columbua 
In:  Co.,  3  Code  Rep.,  65. 

j.  Ppesciion  of  a  negotiable  bill  of  exchange  or  promissory  note,  is  presumptive 
eyidenoe  of  title.  Mottram  v.  Milla,  1  Sand.,  37  •  and  where  the  plaintifib,  a 
bank,  saed  on  a  draft  payable  to  the  order  of  W.  B.  S.,  their  cashier,  and  the 
oomphunt  alleged  that  it  was  delivered  to  the  said  W.  B.  S.,  cashier,  **/(/r  theaaid 
B^nk,*^  held,  on  demurrer  to  the  complaint,  that  the  action  was  well  bronglit  in 
the  Dame  of  the  bank.  Camden  B^k.  y.  Rogera,  2  Code  Rep.,  45  ;  4  Pr.  K.  63 ; 
E^i  Rioer  B'k  y.  Juddh,  10  Pr.  R.  135. 

k.  Hie  presumption  of  law,  that  the  holder  of  a  promissory  note  is  its  owner,  is 
soC  repelled  by  showing  that  it  came  into  his  hands  after  it  waa  due.  Jamea  v. 
Chmlmera,  5  stand.,  52. 

L  A  plaintiff  who  sues  as  indorsee  of  a  note,  and  proves  his  title  as  such,  is  to  be 
deemed  the  real  party  in  interest  under  this  section  until  the  contrary  ii  shown. — lb. 

m.  It  is  believed  that  the  supreme  court  has  made  some  exception  to  this  rule  in 
the  ease  of  an  Attorney  at  law  suing  as  indorsee  of  a  negotiable  instrument ;  and 
that  in  such  a  case  the  plaintiff,  besides  the  production  of  the  instrument,  should  give 
some  evidence  of  his  being  the  holder  as  owner,  aud  not  in  his  capacity  as  attor- 
ney;  aed  qu^re.  The  distinction  is  supposed  to  arise  out  of  the  provision  of  the 
Rsvind  Sutatca  (2  R.  8.  4  ed.  474)  prohibiting  attorneys  buying,  &c.,  choees  in 
aetbn  in  order  to  bring  suit  thereon. 
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§  112.  [92.]    (Amended  1849.)    Assignment  of  thing  in 

action. 

In  the  case  of  assignment  of  a  thing  in  action,  the  action 
by  the  assignee  shall  be  without  prejudice  to  any  set  off  or 
other  defence  existing  at  the  time  of,  or  before  notice  of,  the 
assignment ;  but  this  section  shaM  not  apply  to  a  negotiable 
promissory  note  or  bill  of  exchange,  transferred  in  good  faith, 
and  upon  good  consideration,  before  due. 

a.  A  liq^aidated  demand  anigned  in  firood  faith,  for  a  foil  oonsideration  before  it 
becomes  due,  is  not  sabject  to  a  set- off  in  favor  of  the  debtor  oi,  a  like  demand 
against  the  assignor,  pajable  to  the  debtor,  which  was  in  existence 'bat  was  not  dae 
when  the  assignment  was  made.     Wait  y.  Mayor,  ^e,,  of  N,  Y^  1  Sand.,  23. 

h.  Where  a  suit  was  brought  upon  an  aocouut.  by  the  assignees  thereof,  in  the 
name  of  the  assignor,  it  was  decided  that  a  promissory  note  of  the  assignor,  held  by 
the  defendant  at  the  time  of  the  assignment,  but  not  then  due,  could  not  be  set  off 
against  such  account.     WelU  ▼.  Stewart,  3  Barb.,  40. 

e.  In  Beekwith  ▼.  Union  Bank  (4  Sand.,  610,  affirmed  in  the  Court  of  Appeals), 
Oakley,  Ch.  J.,  in  delivering  the  opinion  of  the  court,  says,  **  Under  the  former 
statute  of  set-off,  when  the  action  was  brought  in  the  name  of  a  party  to  a  chose  in 
action/  by  one  to  whom  he  had  assigned  it,  the  defendant  seeking  to  make  a  eet-ofi^ 
was  required  to  show  that  he  had  a  right  to  make  it  against  the  nominal  plaintiff  at 
the  time  the  assignment  was  made.  The  law  preserved  the  equities  of  the  parties, 
and  the  rights  of  an  assignee  were  protected,  although  the  suit  was  brought  in 
the  name  of  the  assignor.  Section  112  of  the  code  was  intended  to  preserve  in  the 
same  manner  the  rights  of  defendants,  in  cases  where  the  suit  was  prosecuted  in  the 
name  of  the  assignee,  as  required  by  section  111.'' 

d.  *''  The  effect  of  the  provisions  of  the  code  is  to  leave  the  right  of  set-off  unaf- 
fected ;  and  the  case  is  to  be  decided  according  to  the  law  of  set-off,  as  established 
by  the  revised  statutes.    The  only  change  made  ia  in  the  form  of  the  action.*' 

•  e.  Therefore,  where  a  bank  depositor  who  was  an  indorser  on  a  bill  held  by  the 
bankt  running  to  maturity,  and  iu  whose  favor  there  was  a  balance  of  account  nearly 
equal  to  the  bill,  made  a  general  assignment  for  the  benefit  of  creditors ;  and  soon 
after  and  before  notice  of  the  assignment  the  bill  was  protested,  the  assignor  fixed  as 
indorser,  and  the  amount  of  the  bill  charged  to  his  account  on  the> books  of  the  bank, 
and  the  bill  was  held  by  the  bank  uncanceled,  when  notice  of  the  assignment  was 
given ;  it  was  held  that  the  assignee  was  entitled  to  recover  from  the  bank  the  entire 
sum  in  deposit,  without  any  deduction  for  the  amount  of  the  bill.  Beekwith  v.  Union 
Bank,  tupra. 

f.  The  admissions  or  declarations  of  an  assignor  of  a  chose  in  action,  made  while 
he  is  the  holder,  and  before  assignment,  are  evidence  against  his  assignee,  and  all 
claiming  under  him.  3  Phill.  £v.  (Cow.  &  HilPs  Ed.),  note  446,  pp.  387,  644, 
663.  See  Brown  v.  MeGraw,  12  Sme.  &  M.,  267 ;  Grand  Gulf  Bank  y.  Wood, 
ib.,  482. 

g»  In  every  assignment  of  an  instrument  even  not  negotiable,  the  assignor  impli- 
edly warrants  that  the  instrument  is  valid,  and  the  obligor  liable  to  pay  it.  lAle  v. 
Hopkins,  12  Sme.  &  M.,  302. 

A.  Ttie  assignee  of  a  cause  of  action,  assigned  after  action  brought,  is  liable  to 
the  defendant  for  costs,  if  he,  (the  assignee)  proceed  in  the  action  after  the  aaeiga- 
ment  (Cow.,  17) ;  and  in  such  a  case  he  takes  the  demand  eutn  onertj  and  is  liable 
for  the  costs  which  had  accrued  before  as  well  as  those  which  arise  after  the  as- 
signment.   10  Wend ,  622  ;  20  t6.,  630,  632. 

i.  If  an  action  be  brought  in  the  name  of  an  assignor  by  an  amgnee  of  a  right 
of  action,  or  by  any  person  beneficially  interested  in  the  recovery  in  such  actioa^ 
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raeh  aMgnce  or  person  is  liable  for  oosti  in  the  mme  eases  and  to  the  same  extent 
in  which  the  plaintiff  woald  be  liable,  and  the  payment  of  such  costs  may  be  enforced 
by  attaefameot.  (2  R.  S.,  515,  s.  47,  [619.  &  44.)  19  Wend.,  151 ;  20  ib.,  630. 
And  soeh  as8]|rnee  or  person  is  bound  to  indemnify  the  pUiutlBTon  record,  and  will 
be  directed  to  pay  the  coots  on  his  application.  20  Wend.,  630 ;  7  ib.,  497.  If 
the  pttrty  in  interest,  howeTer,  succeed  in  the  action,  and  the  defendant' appeals  and 
sBooeeds  on  the  appeal,  the  party  in  interest  is  not  liable  for  the  costs  of  the  appeal. 
19  Wend.,  151. 

See  note  to  section  293  of  this  code. 

§  113.  [93.]  (Amended  1851.)  Actions  en  autre  droit 
An  executor  or  administrator,  a  trustee  of  an  express  trust, 
or  a  person  expressly  authorized  by  statute,  may  sue,  without 
joining  with  him  the  person  for  whose  benefit  the  action  is 
prosecuted.  A  trustee  of  an  express  trusty  within  the  meaning 
of  this  section^  shaU  he  construed  to  include  a  person  with 
wham,  or  in  whose  name^  a  contract  is  made  for  tJve  benefit  of 
another* 

tL  The  amendment  is  the  insertion,  at  the  end,  of  the  words  printed  aboye  in 
tl«&(.  This  amendmeut  was  evidently  made  with  the  view  to  remove  the  doubts 
which  arose  as  to  what  was  meant  by  the  eipression  **  tru§tee  of  an  exprets  trust.** 
The  amendment  seems  confirmatory  of  the  decision  of  the  superior  court,  in  which 
it  was  held  that  *•*  mercantile  factors  or  agents  doing  business  for  others,  but  in  their 
own  names,  were  trustees  of  an  express  trust."  Orinnell  y.  Sehmidi,  3  Code  Rep. 
19 }  3  Sand.,  706. 

h.  An  ancdoneer,  who  in  his  own  name,  sells  goods  for  a  third  person,  is  the 
trattee  of  an  express  trust  within  this  section  and  may  sue  upon  the  contract  of  sale 
withoat  an  assignment  to  him  of  the  cause  of  action.  Bovart  y.  O^Rtgan,  1  Smith, 
590  ;  bat  independently  of  this  section  it  was  always  the  law  that  an  auctioneer 
might  soe  on  the  contract  of  sale  in  his  own  name  unless  his  principal  elected  to 
briag  the  action  in  his  name.    Mintum  y.  ATatn,  3  Selden,  224 

t.  Bends  taken  in  the  name  of  the  People  of  the  State  (for  the  benefit  of  others), 
slioald  be  praseonted  in  the  name  of  the  people,  and  not  in  the  name  of  the  party  in 
intsrsst.  Bo9  y.  Seamany  3  Code  R.  1.,  and  in  the  People  v.  Norton  (not  reported), 
the  oovrt  of  appeal^  where  a  bond  of  a  trustee  and  his  surety  was  gtyen  to  the  people 
of  the  State  of  New  York  for  the  benefit  of  those  interested  in  the  trust  estate,  and 
an  actKMi  was  brought  on  the  bond  in  the  name  of  the  people,  held  it  was  rightly 
brought,  and  that  the  people  were  trustees  of  an  express  trust 

d.  The  nominal  proprietor  of  an  indiyidunl  bank,  who  furnishes  the  securities  to 
tlie  cooipcroiier,  and  to  whom  the  circulating  notes  of  the  bank  are  delivered  by  tha  t 
officer,  and  in  whose  name  as  proprietor  all  the  contracts  and  transactions  of  the 
bank  are  made  and  conducted,  is  a  "  trustee  of  an  express  trust*'  within  the  meaning 
of  this  seetMMi.     Bmrbank  y.  Beach,  15  Barbi,  326. 

e,  AH  town  and  county  officers  may  sue  in  their  official  capacity.    (2  R.  S.,  325 

/.  Salts  nay  be  brought  by  the  supervison  of  the  county,  the  loan  officers  or 
mors  of  loans  of  a  county,  the  county  superintendents  of  the  poor,  com- 
of  common  schools,  commissioners  of  highwayi^  trustees  of  school 
and  town  superintendents  of  common  schools,  upon  any  contracts  made  by 
them  or  thejr  predecemor%  in  their  official  character,  to  enforce  any  liability  or  any 
datj  enjoined  by  law  to  such  officers  or  the  body  they  represent,  and.  to  recover  dam- 
>ffM  hr  any  injuries  done  to  the  property  or  right  of  such  officers^  or  the  bodies 
rtprswated  by  ibem ;  and  they  may  bring  such  actions  in  the  name  of  their  respeo- 
Crve  sSecSy  notwithstandiog  the  contract  or  obligation  on  which  the  same  is  founded 
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may  have  been  made  with,  or  to,  any  of  their  predeceesore  in  office  in  their  iodm- 
daal  names  or  otherwise.  But  id  all  oases  the  actiun  should  be  brought  in  the  name 
of  the  officer,  with  the  addition  of  his  name  of  office,  and  not  merely  in  the  name  of 
the  office.    2  R.  S.,  569,  s.  107.     Super  viwrt  of  Gal  way  ▼.  5/tm«on,  4  Hill,  136. 

a.  Any  joint-slock  company,  or  association,  coDsistiog  of  seven  or  more  share- 
holders or  associates,  may  sue  and  be  sued  in  the  name  of  the  president  or  treasurer 
for  the  time  being  of  such  joint  stock  company  or  association  ;  and  all  suits  and  pro- 
ceedings so  prosecuted,  by  or  against  such  joint  stock  company  or  association,  and 
the  service  of  all  process  or  papers  in  such  suits  and  proceedings,  on  the  president  or 
treasurer  for  the  time  being  of  such  joint  stock  company  or  associatioo,  shall  have  the 
same  force  and  effect' as  regards  the  joint  rights,  property,  and  effects  of  such  joint 
stock  company  or  association,  as  if  such  suits  and  proceedings  were  prosecuted  in  the 
names  of  all  the  shareholders  or  associates,  in  the  manner  now  provided  by  law. 
Laws  of  1849,  cap.  258,  p.  389,  s.  1.  (Amended.  See  laws  of  1853,  p.  283.)  By  sec- 
tions 2,  3,  and  4,  it  is  provided,  that  no  actions  so  commenced  shall  abate  by  the 
death,  removal,  or  resignation  of  such  president  or  treasurer,  or  the  death,  or  legal 
incapacity  of  any  shareholder  or  associate,  but  in  case  of  the  death  of  the  president 
or  treasurer  so  sued,  and  pending  the  action,  the  same  may  be  oontinned  by  or 
against  his  successor.  That  the  president  or  treasurer  so  sued  is  not  to  be  personally 
liable,  except  as  otherwise  liable  as  a  shareholder.  That  after  judgment  obtained 
against  any  joint  stock  company  or  association  in  an  action  against  the  president  or 
treasurer,  the  plaintiff  may  sue  all  or  auy  of  the  shareholders  therein  individually. 
By  laws  of  1851,  p.  838,  the  above  law  is  extended  to  any  company  or  association, 
composed  of  not  less  than  seven  persons,  who  are  owners,  or  who  have  an  interest 
in  any  property,  right  of  action  or  demand,  jointly,  or  in  common,  or  who  may  be 
liable  to  any  action  on  account  of  such  ownership  or  interest ;  and  the  suits  and 
proceedings  authorized  by  the  said  law  [of  1849],  may  be  brought  and  maintained  in 
the  manner  therein  provided,  as  well  for  any  cause  of  action  theretofore  existing,  as 
for  any  that  might  thereafter  accrue. 

b.  As  to  actions  by  and  against  limited  partners  or  partnerships.  See,  1  R.  S. 
[764]  753. 

e.  As  to  actions  against  shareholders  and  stockholders  in  diasolved  companies  for 
manufacturing  purposes,  see  3  R.  S.,  3d  ed.,  262. 

d.  On  a  promissory  note  given  to  an  executor  or  administrator,  on  account  of  the 
decedents  estate,  he  may  sue  either  individually  or  in  his  representative  character. 
Bright  V.  Currie,  5  Sand.,  433 ;  Merritt  v.  Seaman,  2  Selden,  168. 

e.  By  laws  of  1845.  p.  91,  c.  112,  sec.  2,  it  is  enacted,  that  *' reeetvera  and 
committees  of  lunatics  and  habitual  drunkards,  appointed  by  any  order  of  the  court 
of  chancery,  may  sue  in  their  own  names  for  any  debt,  claim,  or  demand,  trana- 
ferred  to  them,  or  to  the  possession  or  control  of  which  they  are  entitled  aa  such 
receiver  or  committee ;  and  when  ordered  or  authorized  to  sell  such  demands,  the 
purchaser  thereof  may  sue  and  recover  therefor  in  his  own  name,  but  shall  give 
such  security  for  costs  to  the  defendant  as  the  court  in  whiph  such  suit  Is  brought 
shall  direct" 

/.  In  all  cases  other  than  those  expressly  provided  for  by  statute,  the  action 
must  be  in  the  name  of  the  lunatic  or  idiot,  by  his  next  friend.  McKiUip  ▼. 
MeKillip,  8  Barb.,  552.  Semble,  an  habitual  drunkard  may  bring  an  action  in  his 
own  name  without  a  next  friend.  It  seems  that  actions  to  recover  real  property  oC 
idiots,  lunatics,  &o,,  must  be  in  the  name  of  such  idiot,  lunatic,  dus.  Lane  ▼. 
Schertnerhorny  1  Hill.  97  ;  Petrie  v.  Shoemaker,  24  Wend.,  85. 

g.  The  case  of  Pereon,  Committeey  ^e,t  v.  Warren,  14  Barb.,  488,  was  an 
action  by  the  committee  of  a  lunatic,  to  set  aside  a  bond  and  warrant  of  attorney 
executed  by  the  lunatic,  together  with  the  judgment  entered  on  such  warrant :  the 
defendants  objected  that  the  action  should  have  been  in  the  name  of  the  lunatic,  and 
not  in  the  name  of  his  committee.  Tairgart,  J.,  after  examining  the  cases  prior  to 
the  statute  of  1845  (Laws  of  1845,  p.  90),  and  the  subsequent  case  of  MeKillip  ▼. 
MeKillip,  8  Barb.,  552  says,  "  Aside  from  the  provision  of  section  111  of  the  code, 
I  can  perceive  no  difficuUy  in  determining  that  this  action  is  properly  brought  in 
the  name  of  the  committee  of  the  lunatic.  It  is  an  action  brought  for  the  purpose  of 
setting  aside  an  act  or  deed  of  the  lunatic,  and  is,  therefore,  within  the  exceptioo  to 
the  general  rnle  respecting  actions  relating  to  the  real  or  peiaonal  estate  of  tba 
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lunatic.*'  Section  113  "preterves  the  right  of  the  'committee  to  sae  in  cases 
authorized  by  the  act  of  1845,  but  does  not  extend  such  right  unless  the  committee 
shall  be  deemed  to  be  *  s  trustee  of  an  express  trust.'  "  Uia  Honor  concluded  that 
the  pfajntiff  was  a  trustee,  and  says,  "  If  a  trustee,  he  is,  of  course,  trustee  of  an 
express  trust,"  and  the  action  was  properly  brought  in  his  name. 

0.  Receivers  appointed  pursuant  to  section  244  and  298  of  the  code  and  rule  77 
oT  the  supreme  court,  and  sherifb  in  the  oases  mentioned  in  section  252  of  the 
code,  may  sue  in  their  own  names. 

b.  Suits  by  common  informers,  are  to  be  in  the  name  of  the  informer.  2  R.  S., 
394,  s.  5. 

See  also  notes  to  sections  114,  115,  and  118  of  this  code. 

§  114.  [94.]  (Amended  1851.)    Action  by  married  woman. 
When  a  married  woman  is  a  party,  her  husband  must  be 
joined  with  her,  except  that, 

1.  When  the  action  concerns  her  separate  property,  she 
may  sue  alone ; 

2.  When  an  action  is  between  herself  and  her  husband,  she 
mar  sue  or  be  sued  alone. 

^ti^  where  her  hicsband  cannot  he  joined  with  her^  a^  herei 
prcfcided^  she  shall  jprosecute  or  defend  h/  her  next  friend. 

The  amendment  is  the  addition  of  the  part  in  italic 

e.  '*The  tme  reading  of  this  section  is:  When  a  married  woman  is  a  pari'^ 
thehosband  most  be  joined  in  the  action,  except  that  if  the  action  concern  her  sepa- 
rate property,  the  husband  cannot  be  joined  with  her,  but  she  must  sue  by  a  next 
friend,  aad  when  the  action  is  between  herself  and  her  husband,  she  shall  prosecute 
or  defend  by  her  next  friend.     Smiih  y.  Kearney,  9  Pr.  K.,  469. 

When  a  married  woman  may  me  alone  and  without  a  next  friend. 

d.  It  is  only  in  the  case] of  a  suit  for  an  absolute  divorce  that  a  married  woman 
eao  soe  alone  and  without  a  next  friend.  Coii  v.  Coit^fi  Code  Rep.,  94 ;  3  ib.  23  ; 
4  Pr.  B.  232 ;  6  ib.  53 ;  Forreet  y.  Forrest,  3  Code  Rep.  254.  Opposed  to  these 
caess  are  the  cases  of  Tippel  y.  Tippel,  3  Code  Rep,  40  ;  4  Pr.  R.  336 ;  Newman  y. 
Semiman^  3  Code  Rep.  183  ;  Anon,  3  Code  Rep.,  18  ;  and  the  same  case  sub,  nom. 
8k9re  ▼.  Shore,  2  Sand,  715,  in  which  it  was  held  that  a  wife  might  sue  alone  and 
withimt  a  next  friend,  for  a  limited  divefrce ;  and  in  Newman  y.  Newman,  supra,  the 
eoori  went  so  far  as  to  say,  *^  that  in  all  cases  of  an  action  by  a  wife  against  her 
boabaod  she  may  sue  alone  without  a  next  friend. "  All  these  cases  were  decided 
belbre  the  amendment  to  this  section,  and  the  amendment  seems  aimed  at  settling 
tli0  questioo,  and  confirming  the  view  taken  in  Coit  y.  Coit,  and  Forrest  y.  Forrest^ 
■opra,  hot  all  the  justices  of  the  Superior  Court  concur  in  holdinur  that  in  an  action 
lor  a  diyoroe  a  nnonlo  it  is  necessary,  since  the  amendment  in  1851,  that  the  woman 
prasacDte  or  defend  by  a  next  friend.  Meldora  y.  Meldora,  4  Sand.,  721 ;  and  Mit- 
chell, J.,  held  the  same.     Thomas  y.  ThomaSy  18  Barb.,  149. 

When  a  married  woman  must  sue  by  next  friend. 

See  the  preceding  note. 

s.  Where  the  action  concerns  the  separate  estate  of  the  wife  shs  may  sne  alone, 
Le.  vithont  her  husband,  but  it  must  be  next  friend.  Coit  y.  Coit,  2  Code,  Rep.  94; 
3H.23;  4  Pr.  R.232;  6  t^.  53 ;  WillU  y.  Underbill,  6  Pr.  R.  396 ;  Heller  v.HeU 
Ur,  1  Code  Rep.,  N.S.,  310. 

/.  lo  the  ease  lastly  referred  to  (Heller  y.  Heller)  it  is  said  ;  where  the  husband 
is  not  a  co-plaintiff  or  co*defeodant  the  wife  must  prosecute  or  defend  by  next 
firiead.  It  is,  howeyer,  submitted  that  the  fact  of  the  husband  being  a  co-plaintiff  or 
oo-dciendant  will  not  dispense  with  the  necessity  for  the  appointment  of  a  next  friend  for 
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the  married  woman.    This  seema  dear  on  principle,  bat  the  deoiaiona  on  the  aabject 
are  scarcely  reconcilable. 

a.  In  Rusher  and  Wife  ▼.  Morris,  9  Pr.  R. ,  266,  the  action  waa  by  hoaband  and 
wife  aa  co>plaintiffi^  to  foreclose  a  mortgage  made  to  the  female  plaintiff  daring  her 
'oovertare.  She  had  no  neat  friend.  ■  The  defendant  demurred,  alleging  for  oaaae  a. 
defect  of  parties'  pUintiff.  The  demurrer  was  oyerrnled  on  the  groood  that  the 
husband  was  a  proper  party  plaintiff.  But  the  question  does  not  'seem  to  have  been 
raised  or  decided  whether  or  not  a  next  friend  was  necessary.  The  court  aaya, 
There  is  nothing  illegal  in  the  husband  becoming  a  co-plaintiff.  •  *  *  Bot  how  is 
the  wife  to  be  guarded  against  the  possible  consequences  of  suits  brought  without  her 
knowledge  or  consent,  in  the  joint,  names  of  the  husband  and  wife  but  really  by  the 
husband  f  And  the  court  considered  this  difficulty  might  be  obviated  by  a  separate 
examination  of  the  wife,  at  her  own  instance,  at  the  instance  of  the  defendanta,  or  on 
the  mere  motion  of  the  court  itself.  And  if  it  should  appear  that  the  aoit  waa  insti- 
tuted against  her  wishes,  a  discontinuance  could  be  compelled. 

6.  In  Smith  v.  Kearney  (9  Pr.  R.,  479),  the  court  refers  to>the  decision  in  i^vsAer 
and  Wife  v.  Aforrts,  and  obserre  that  although  courts  have  in  the  manner  there 
pointed  out  interposed  to  protect  the  interest  of  the  wife,  yet  it  was  the  fixed  rale  of 
the  court  of  chancery  in  England,  and  in  this  State  has  for  many  yeara  been,  that 
where  the  separate  estate  of  the  wife  is  concerned  the  suit  mnst  be  by  a  next  friend, 
and  further  on,  *'  the  very  idea  of  a  separate  estate  is  an  estate  held  by  the  wife  in 
opposition  to  a  marital  right.  Therefore  her  position  is  antagonistic  to  her  husband 
as  to  such  property,  whatever  may  be  the  actual  union  of  views  and  acts  between 
themi"  and  the  decision  in  that  case  (Smith  v.  Kearney)  warranta  the  conduaion 
that  in  the  opinion  of  that  court  the  fact  of  the  husband  being  eo-plsintiff  with  the 
wife  in  an  action  relating  to  her  separate  property,  did  not  dispense  with  thenecenity 
of  a  next  friend  for  the  wife. 

e.  When  a  married  woman  sues  without  a  next  friend,  the  objection  may  be 
taken  at  any  stage  of  the  suit,  Coit  v.  Coit,  and  Williay.  VndtrhiU  ;  supra,  but  the 
court  may  in  its  discretion,  and  upon  terms  allow  an  appointment  nunc  pro  tunc  lb, 

d.  The  court  of  appeals  held  in  Hastings  v.  McKinley  (not  reported),  that 
where  an  action  concerning  her  separate  property  is  commenced  by  a  married  woman 
in  her  own  name  only,  if  no  objection  on  that  account  is  taken  by  answerer  demnrrer, 
such  objection  is  waived. 

e,  Henderson  v.  Easton,  8  Pr.  R,  301,  was  an  action  for  money  paid  :  the  de- 
fendant, by  answer  in  proper  person,  alleged  that  she  ^*  was  at  the  time  of  the  com- 
mencement of  the  suit,  and  still  is,  married  to  Frederick  Easton,  who  is  still  living.'* 
The  answer  was  signed  by  the  defendant  in  person,  and  verified  in  the  usual  form. 
The  plaintiff  moved,  on  an  affidavit  of  the  facts,  and  on  the  pleadings,  to  take  the 
defendant's  answer  from  the  files  of  the  court,  on  the  ground  that  the  defendant  had 
not  appeared  by  her  next  friend  or  guardian.  Mnilett,  J. — ^The  only  q^ueation 
in  this  motion  is,  whether  the  defendant,  being  a  married  woman,  hits  a  right  to 
appear  and  defend  this  action  in  person.  Whatever  may  have  been  the  former 
practice  on  this  subject,  either  in  courts  of  law  or  equity,  it  is  now  iroverned  by  the 
code.  His  Honor  then  referred  to  the  94th  section  of  the  code  of  1848,  and  to  2  R. 
S.,  3d  ed.,204,  s.  38,  to  the  several  decisions  on  section  114,  prior  to  its  amendment 
in  1851 ;  and,  referring  to  the  section  as  amended,  he  says,  '*  The  plain  and  simple 
reading  of  the  section  is  that  in  all  cases  where  a  married  woman  is  party  to  an 
action,  her  husband  must  be  joined  with  her,  unleas  the  acUon  concerns  her  separate 
property,  or  is  between  herself  and  her  husband  ;  and  that,  in  such  cases,  she  aball 
prosecute  or  defend  by  her  next  friend."  The  decision,  after  referring  to  the  eases 
of  Heller  v.  Heller,  6  Pr.  R.,  194,  and  Meldora^Y.  JfeMora,  4  Sand.  42,  and 
recapitulating  the  facts  of  the  case  then  before  the  court,  continues,  <*  The  answer 
is  a  felo  de  se;  by  her  own  showing ;  her  husbantf  ought  to  have  been  joined  witii 
her,  or  she  ought  to  have  answered  by  her  next  friend  ;  she  could  not  defend  in 
her  own  name.  The  answer  as  it  is,  is  a  nullity,  and  might  have  been  diaregwded, 
and  may,  for  the  same  reason,  be  taken  from  the  files  of  the  court.'* 
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a.  By  the  revised  statotes  (2  R.  S.,  2d.  ed.,  586,  b.  20),  a  married  woman  may 
sa«  alone,  if  her  husband  be  sentenced  to  the  State  prison  for  life. 

i.  Where  there  has  been  a  di?orce  a  vincuh,  the  woman  may  sue  and  be  sued 
alone.    3  Barn.  &  C,  297. 

e.  By  2  R.  S.,340,8&.  4, 5,  in  actions  relating;  to  real  property,  if  husband  and  wife 
are  impleaded,  and  the  hnsband  absent  himself  and  will  not  defend  the  wife's  right,  the 
wife  may  apply  before  judgment,  to  be  allowed  to  defend  without  her  husband,  and 
if  the  husband  loee  by  default,  any  land,  whioh  was  the  right  of  his  wife,  the  wife, 
after  the  death  of  her  husband,  may  have  an  action  to  recover  the  same,  and  the. 
jnd^pnent  by  default  against  the  husband  is  not  to  be  a  bar.  It  is  said  to  be  still  ne- 
cessary to  join  the  wife  as  a  party  in  cases  where  the  contract,  the  subject  of  the 
action,  was  made  with  her  before  and  the  action  is  brought'after  her  marriage.  MOrte 
Y.  Earl,  13  Wend.  271,  or,  where  the  cause  of  action  would  necessarily  survive  to 
her.     18  Johns.  R.,  443. 

When  the  Husband  and  Wife  should  join  or  be  joined  as  Parties, 

d.  If  there  is  a  joint  interest  in  the  husband  and  wife,  the  husband  should  join 
or  tbe  anit  would  be  defective.    Smith  v.  Kearney,  9  Pr.  R.,  468. 

•c.  In  att  action  to  recover  real  property,  when  the  wife  is  the  owner  of  the  fee 
and  the  horiMwd  tenant  by  the  curtesy  initiate,  the  husband  and  wife  may  and  should 
join  in  the  action.    Ingraham  v.  Baldwin^  12  Barb.,  9. 

/.  In  an  aetioo  to  recover  damages  for  slanderous  words  spoken  of  a  married 
womaB,  if  the  words  are  actionable  per  «e,  the  husband  is  a  necessary  party  as 
plaintiff;  bat  if  the  words  are  actionable  only  by  reason  of  special  damages  the  hus- 
band most  sue  alone.    Klein  v.  Hentz,  2  Duer,  633. 

g.  And  where  a  married  woman,  by  her  next  friend,  brought  an  action  for  slan- 
darona  words,  actionable  only  by  reason  of  special  damage,  and  alleged  special  darn- 
er in  her  complaint,  a  demurrer  aasigning  for  cause  that  the  plaintifTs  husband  was 
not  a  party,  and  was  a  necessary  party  pluntiflT,  was  allowed.    lb, 

h.  In  an  action  by  the  hnsband  and  wife  concerning  her  separate  properly,  the 
joinder  of  the  husband  as  a  co-plaintiff  furnishes  no  ground  of  demurrer.  (Fan 
Buren  ▼.  Coekburn,  2  Code  Rep.,  63,)  and  that  the  joinder  of  the  husband  was 
proper  may  be  inferred  from  the  decision  in  Smith  v.  Kearney,  (9  Pr.  R.  469,)  giv- 
ing leave  to  make  the  husband  a  party  plaintiff  or  defendant. 

t.  Whether  or  not  a  married  woman  should  sue  alone  or  be  joined  with  her  hus- 
band ia  to  be  determined  now,  as  before  the  adoption  of  ihe  code,  by  the  settled  prac- 
lioe  of  the  conrts  of  equity,  Per  Harris,  J.,  in  Brownson  v.  Gifford,  8  Pr.  R.  395. 

J,  Where  the  suit  relates  to  the  separate  property  of  the  wife  the  husband  ought 
not  to  be  joined,  and  if  joined  the  defendant  may  demur  for  the  misjoinder.    lb. 

ic  The  laggeation  in  Van  Buren  v.  Coekburn,  2  Code  R.,  63,  that  when  the  ac- 
tion relates  to  the  separate  estate  of  a  married  woman  it  is  optional  with  her  whether 
tha  action  shall  be  brought  in  her  own  name  as  sole  plaintiff,  or  in  the  joint  names 
of  herself  and  husband,  cannot  be  sustained  by  authority  or  upon  principle.  It  is 
appareot  that  the  question  did  not  receive  the  mature  consideration  of  the  learned 
jnoge  who  made  the  decision.  lb, 

L  In  an  action  to  foreclose  a  mortgage,  executed  by  husband  aud  wife,  on  the 
landa  of  the  wife,  and  to  enforce  payment  of  the  bopd  executed  by  both,  it  was  held 
that  the  action  was  properly  brought  against  both  the  husband  and  wife.  Conde  v. 
Shepherd,  4  FT.  R.  75 ;  Conde  v.  Nelson,  2  Code  Rep.  58. 

m.  In  an  action  for  the  partition  or  sale  of  real  estate  of  the  hnsband  held  in  com- 
aoB,  the  wile  is  a  necessary  party,  and  must  be  joined.  Hippie  v.  Gilbom,  8  Pr. 
R.,456. 

a.  In  all  eaaea  in  which  a  married  woman  sues,  or  is  sued  by,  a  stranger,  in  re- 
ipeet  to  her  aeparata  property,  her  husband  should  be  a  party,  plaintiff  or  defendant, 
imlcM  ha  ia  civilly  dead.     Howland  v.  Fort  Edward  Paper  Mill  Co,,  8  Pr.  R.  505. 

a.  An  action  may  be  maintained  against  the  husband  aud  wife  jointly  for  any 
debt  of  the  wifa  contraoted  before  marriage.    Laws  of  1853,  p.  1057. 
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a.  Husband  and  wife  oogrbt  not  to  join  as  plaiDtiflls  in  a  aait  relating  to  the  wife's 
separate  property,  but  the  bill  ought  to  be  filed  by  the  wife  alone,  by  her  next  fiiend, 
and  the  husband  be  made  a  defendant ;  because  the  husband  may  have  filed  the  biU 
in  his  wife's  name,  without  her  knowledge  or  consent,  and  may  collude  with  the  other 
parttea  to  the  prejudice  of  the  wife;  and  because  the  wife  being  as  to  her  separate 
estate,  entitled  to  prosecute  a  suit  separately,  and  a  suit  by  her  and  her  husband  (be- 
ing regarded  as  the  suit  of  the  husband),  would  not  prevent  her  bringing  another  suit 
separately.  And  where  a  suit  has  been  brought  by  husband  and  wife  as  to  her  sepa- 
rate property,  the  court  have  on  demurrer  ordered  the  name  of  the  husband  to  be 
struck  out  as  plaintiff  and  to  be.  inserted  as  defendant  The  objection,  however,  is 
waived  by  answer.  Wake  v.  Parker,  1  Keen  59  ;  England  v.  Dowfu,  1  Beavan, 
96  :  Owden  v.  Campbell,  8  Sim.,  56 1 ;  Segel  v.  Phelps,  7  Sim.  239  ;  TkurpT. 
Yeaiea,  1  Y.  and  C,  Ch.  C,  488 ;  Davit  v.  Prout,  7  Beav.,  288 ;  BowetB  v.  Smiik^ 
10  Paige,  201 ;  Dyeit  v.  N,  A,  Coal  Co,,  20  Wend.  570  ;  S.  C,  7  Paige,  9. 

Who  may  be  next  friend. 

b.  The  husband  cannot  act  as  next  friend.     Smith  v.  Kearney,  9  Pr.  R.,  469. 

e.  The  next  friend  of  a  married  woman  should  be  a  roan  of  substancQ ;  and  if  hs 
is  insolvent,  the  proceedings  may  be  stayed  a  reasonable  time  till  security  is  filed  ;  and 
the  complaint  may  be  dismissed,  if  that  is  not  done.  Lawrence  v.  Lawrence,  3 
Paige,  267 ;  Fultoh  v.  Roeevelt,  1  t6.,  178 ;  Robertson  v.  Robertaon,  3  »6.,  387 ; 
Remington  v.  Ahin,  1  S.  &  S.,  264;  Barlee  v.  Barlee,  ib,,  150;  Anon.^  1  Atk., 
570  ;  1  Dan.  Ch.  Pr.,  144;  3  Wend.,  424 ;  3  Sac.  Ab.,  360 ;  Andrew  v.  Craddoek, 
1  £q.  Cas.  Ah.,  72  ;  S.  C.  Prec.  in  Chan.,  37& 

Liability  of  next  friend. 

d.  The  next  friend  is  liable  for  the  costs  of  the  action.  (Mitford  28 ;  Randolph 
V.  Diekereon,  5  Paige,  577  ;  Andrew  v  Craddoek,  1  £q:  Cas.  Ab.,  72.)  And  in  a 
case  in  England,  one  who  had  been  made  next  fHend  without  his  knowledge,  and 
had  never  heard  of  the  suit  until  applied  to  for  the  costs,  was  held  liable  neveAhelesB. 
Bligh  v;  Tredgett,  8  Eng.  Law  and  £q.  R,  79. 

e.  How  is  the  liability  of  the  next  friend  to  be  enforced  ? 

Next  friend — how  appointed. 

See  rule  53  of  Supreme  Court  Rules,  in  Appendix. 

/.  In  one  case  it  is  said  if  a  feme'covert  plaintiff  is  not  an  infant,  or  lunatic,  &c, 
no  order  for  leave  to  sue  by  next  friend,  or  for  the  appointment  of  a  next  friend,  is 
necessary.  Towner  v.  Towner,  7  Pr.  R,  387.  But  it  is  customary  'at  all  cases  to 
obtain  an  order  for  the  appointment  of  a  next  friend  ;  and  in  Smith  v.  Kearhey,  9  Pr., 
R,  469,  Hoffman,  J.,  on  giving  leave  to  the  plaintiff  to  continue  her  acUon,  in  the 
name  of  a  next  friend,  added — *'  after  being  duly  appointed  by  order  of  the  court** 

g.  The  following  are  forms  of  petition,  &o.,  actually  used  on  obtaining  an  order 
appointing  a  next  friend. 

l«f.     Petition  and  Consent. 

To  the  Honorable  Wiluam  Mitchkll,  one  of  the  Justices  of  the  Supreme  Court 
of  the  State  of  New  York. 
The  petition  of  M.  S.,  of  &c.,  respectfully  shows: — 

That  your  petitioner  is  the  wife  of- ,  of  &c 

That  your  petitioner  is  desirous  of  commencing  an  action  in  the  supreme  court  of 
the  State  of  New  York,  against  C.  D.  for  the  recovery  of  real  estate  which  he  with- 
holds from  her,  and  which  she  claims  as  her  separate  estata 

Your  petitioner  prays  that  A.  B.,  of  &c.  [address  and  occupation]  may,  by 
an  order  of  this  court  be  appointed  the  next  friend  of  your  petitioner,  to 
commence  the  said  action  for  her  aod  in  her  name. 

And  your  petitioner,  <bc 

[Signed.]        M.  & 
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I  lieKby  ooDsent  to  be  sppointed  the  next  friend  of  the  above  petitioner,  and  to 
bring  rait  for  ber  at  each. 
Dated,  Ac 

[Signed.]    .    A.  B. 
2<2.    Affidavit  by  next  friend, 

fif  TBI  SunKMK  CODET. 

In  the  matter  of  the  petition  of  M.  S.  for  the  appointment  of  a  next  friend. 
City  tnd  County  of  New  York  s&  A.  B.  of,  <&c.,  makea  oath  and  says : — 

That  he  is  worth  $250,  over  and  above  all  his  debts  and  all  lawful  claims  against 
him  or  his  esftate. 

That  the  signature,  M.  S.,  to  the  petition  hereto  annexed,  iq  in  the  proper  hand- 
writing of  the  said  M.  S. 

Tliat  ihe  signature,  A.  B.,  to  the  consent  subscribed  to  said  petition,  is  in  the 
proper  handwriting  of  this  depodent. 

Sworo,  &c. 

A-B. 
3d,    Order  appointing  next  friend, 

Ik  TBI  SUTBEMS   CoUBT. 

At  Chambers,  the  — r  day  of — ,  1855. 
In  the  matter  of  the  petition  of  M.  S.,  for  the  appointment  of  a  next  friend  : — 

On  readiog  and  filing  the  petition  of  M.  S.  for  the  appointment  of  A.  B.  as  her 
next  frieod,  in  an  action  to  be  brought  in  this  court  against  C.  D.,  the  written  consent 
and  the  affidavit  of  the  said  A.  B.,  I  order  that  4he  raid  A.  B.  be  and  he  is  hereby 
appoiated  the  next  friend  of  the  said  M.  S.,  to  appear  for  her  in  the  action  referred  to 
in  said  petition. 

WILLIAM  MITCHELL, 

Juotiee  of  the  Supreme  Court. 

a.  \niere  the  married  woman  is  defendant  in  an  action  which  she  can  only  de- 
fend by  a  next  frien3,  and  she  neglect  to  have  a  next  friend  appointed,  the  court  will 
appoint  a  next  friend  on  the  application  of  the  plaintiff,  as  in  the  case  of  an  iniant 
defendant  {Meldora  v.'  Meldora^4t  Sand.  721) ;  and  in  Heller  v.  Heller  (I  Code  Rep. 
K.  8. 310,)  it  said  **  the  next  friend  required  by  the  code  stands  in  the  place  of  the 
fonner  guardian  ad  litem,  and  should  be  appointed  in  the  same  way. 

h.  The  next  friend  may  be  appointed  nunc  pro  tunc^  Willio  v.  UnderhiU, 
6Pr.R.39a 

A  next  friend  will  not  be  appointed  for  a  mar  ried  woman  of  foil  age  without  her 
coDsent    Fultowi  v.  Roosevelt,  1  Paige  Ch.  R,  178. 

e.  By  the  rerised  statutes,  a  suit  to  annul  a  marriage  on  the  ground  that  one  of, 
the  psitiei  was  under  the  age  of  legal  consent,  may  be  brought  by  the  parent  or 
luardiaa  entitled  to  the  custody  of  sueh  minor,  or  by  the  next  friend  of  such  minor. 
If  on  the  ground  of  idiotcy  or  lonacy,  any  relative  of  such  idiot,  interested  to  avoid 
the  narrisge,  may  bring  suit,  or  by  the  next  friend  of  such  idiot  or  lunatic.  If  on 
the  groosd  of  force  or  fraud,  the  suit  may  be  by  the  wronged  party,  or  the  parent  or 
gnvdiaa  of  such  party.  If  on  the  ground  of  physical  incapacity,  h}f  the  injured 
party. 

§  115.  [95.]  (Amended  1849.)  Infant  to  appear  hy  guan"- 
dtan. 

When  an  infant  is  a  party,  he  must  appear  hj  goardian, 
who  may  be  appointed  bj  the  court  in  which  the  action  is  pros- 
ecuted, or  by  a  judge  thereof,  or  a  county  judge. 

c  The  taking  judgment  against  an  infant  as  for  want  of  an  answer  without  appoint- 
ing a  guardian  ad  litem  is  an  irregularity.  Kellog  v.  Kloek,  2  Code  Rep.  26  ;  and 
the  plaintiff's  want  of  knowledge  that  the  defendant  is  a  minor,  will  not  serve  to  make 
the  judgment  regular,  llie  judgment  so  taken  will  be  set  aside  on  motion,  and 
without  imposing  terms.     lb. 
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a.  Where  a  boBbaod  of  fall  age  and  hia  wife,  an  indint,  broufht  a  joint  action,  it 
waa  held  that  no  guardian  waa  necenary.  Hmlbert  y.  Newelh  4  Pr.  R,»  93.  Al- 
though this  case  was  decided  since  the  code  went  into  effect,  it  may  well  be  doubted 
if  it  has  any  authority  as  an  exponent  of  this  section.  The  question  arose  on  a  mo- 
tion for  coats  against  an  attorney,  made  under  the  revised  statutes  (2  R.  S.,  446,  a.  2 
and  620,  s.  1 — 1),  which  use  the  words  '*  sole  plaintiff.''^  And  in  deciding  that  caae 
no  reference  ia  made  to  this  section  of  the  oodow  See  section  116  of  thia  code  and 
note. 

h.  For  the  practice  respecting  the  persons  who  may  be  guardians^  and  the  DMnner 
in  which  they  shall  be.Bp{M>inted,  see  section  116  of  this  code,  and  rnlea  of  the  Su- 
preme Court,  rules  59  to  60  both  inclusiye,  in  Appendix. 

c  Under  the  former  practice  in  chancery,  it  waa  customary-  for  the  guardians  to 
put  in  a  mere  general  answer  submitting  tite  fights  of  the  infant  to  the  court  But 
where  the  circumstances  rendered  a  special  answer  neoeasary,  the  guardian  was 
bound  to  make  it  (Kniekerbaeker  ▼.  De  Freett,  2  Paige  304),  and  the  court  would 
take  care  that  the  rights  of  the  infant  were  not  prejudiced  by  the  answer  put  in. 
{Barret  Y.*OZioer,  7  Gill  and  John.  191.)  The  anawer  was  .termed  the  anawer  of 
the  guardian,  and  not  of  the  infant,  {Roger§Y,  Cruger^^l  John.,  581,)  for  which 
reason  the  infant  was  not  bound  by  toe  answer,  and  might,  where  his  interests  re- 
quired it,  put  in  a  further  answer  on  coming  of  age.  See  1  Barb.  Ch.  Fir.  149,  and 
cases  there  referred  ta 

d.  An  infant  may  aue  by  guardian  for  a  legacy,  2  R.  6.  5S,  s.  12. 

'    e.  An  infant  cannot  sue  in  a  justice's  court,  except  by  guardian,  2  R.  S.  164,  a.  40. 

/.  A  suit  may  be  commenced  on  behalf  of  an  infant  by  his  guardian,  without  the 
consent  of  the  infant  first  obtained ;  bat  the  court,  on  a  suggestion  that  the  suit  is 
not  for  the  benefit  of  the  infant,  will  order  a  reference  to  inquire  whether  or  not 
the  suit  is  for  the  benefit  of  the  in&nt ;  and  if  the  referee  report  that  the  auit  is  not 
for  the  benefit  of  the  infant,  the  court  will  order  the  proceedings  to  be  stayed,  {Oarr 
T.  Drake,  2«John.*Ch.  R.,  542);  but  such  inquiry  will  not  be  directed  on  the  appli- 
cation of  the  guardian  himself.  {Jonee  ▼  Powell,  2  Meriv.,  141.)  And  if  twosuiti 
are  instituted  for  the  same  purpose  in  the  name  of  an  infant  by  different  persons  as 
guardians,  the  court  will  order  an  inquiry  as  to  which  suit  is  most  for  the  benefit  of 
the  infant,  and  when  that  is  ascertained  will  order  the  proceedings  in  the  other  suit 
to  be  stayed  (Stevens  v.  Stevene,  6  Madd.  97);  the  application  ahonld  be  made 
before  judgment     Taylor  y  Oldham,  I  Jac.  R.,  528. 

g*.  It  is,  moreover,  a  rule  that  nothing  can  be  taken  against  an  infant  by  default, 
nor  can  his  guardian  make  any  admismon  which  will  affect  his  rights  injuriously,  (4 
Paige,  115.) 

h.  On  motion  to  set  aside  a  judgment  for  want  of  an  answer  taken  against  an  infant 
without  the  appointment  of  a  guardian,  the  motion  papers  were  signed,  Capron  ^ 
Luik,  defendant* 9  attorney 9 ;  and  it  was  objected  that  they  should  have  been  signed 
by  the  infant  or  guardian  or  both,*tLD6  not  by  attorney ;  .if  by  attorney,  as  attorney  for 
the  guardian,  the  infant  not  being  capable  to  appoint;  The  objection  Waa  overruled 
on  the  authority  of  11  Wend.,  164 ;  Kellog  v.  KUick,  2  Code  Rep.,  28. 

§  116.    [96.]    (Amended  1851,   1852.)     Ajppointment  of 
Guardian, 

The  gnardian  shall  be  appointed  as  foUows : 
1.  When  the  infant  is  plaintiff,  upon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years ;  or  if  under  that 
age,  upon  the  application  of  his  general  or  testamentary  guar- 
dian, if  he  has  any,  or  of  a  relative  or  friend  of  the  infant.  If 
made  by  a  relative  or  friend  of  the  infant,  notice  thereof  must 
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fint  be  given  to  snch  gnardian  if  he  has  one ;  if  he  has  none, 
then  to  the  person  with  whom  such  infant  resides.  * 

8.  When  the  infant  is  defendant,  upon  the  application  of  the 
•  in&nt,  if  he  be  of  the  age  of  fourteen  years,  and  apply  within 
twenty  days  after  the  service  of  the  summons.  If  he  be  under 
the  age  of  fourteen,  or  neglect  so  to  apply,  then  upon  the  appli- 
cation of  any  other  party  to  the  action,  or  of  a  relative  or  friend 
of  the  infant,  after  notice  of  such .  application  being  first  given 
to  the  general  or  testamentary  guardian  of  such  infant,  if  he  haa 
one,  within  this  State,  if  he  has  none,  then  .to  the  infant  him- 
self if  over  fourteen  years  of  age,  or  if  under  that  age,  and  within 
this  State,  to  the  person  with  whom  such  infant  resides. 

a.  Where  an  infknt  is  plaiotiflr,  he  must  have  a  fiiardtan  appointed  before  the 
aelioa  m  oommenoed.    {Hill  ▼.  Thatcher,  2  Code  Rep.,  3;  3  Pr.  R.  407.) 

k  The  gaatdinn  should  be  a  reaponsible  person,  oompetent  to  answer  for  the  costs  ^ 
and  «m6<e,  that  the  prbvisions  of  the  revised  statutes  (2  R.  S.  446.  s.  2),  requirinijr 
a  responsible  persoo  to  be  appointed  next  friend  of  an  infant  plaintiff,  are  applicable 
to  a  gmnlian  appointed  under  the  code.    Cook  v.  Rawdon^  d  Pr.  R.,  233. 

c  Where  an  infant  defendant  is  a  married  woman,  it  is  cnstomary  to  appoint  her 
hnsband  her  gnardian,  unlees  he  has  an  interest  advene  to  her,  and  he  is  oompetent 
in  otber  respMla.    Barb.  Ch.  Pr.  85. 

d.  It  seeoM  that  that  part  of  rule  53  of  the  supreme  court  rules,  which  requires 
the  goanfian  ud  litem  to  be  the  general  guardian,  or  an  attorney,  &c.,  or  other  officer 
of  the  eourt,  does  not  apply  to  a  guardian  for  the  plaintiff.    Cook  v.  Rawdon,  supra. 

e.  A  guardian  for  an  infant  wife  who  joins  with  her  husband  as  plaintiff  is  not 
necessary,  unless  the  action  is  to  recover  her  separate  property.    lb. 

/.  Ia  McConnell  v.  Adame^  1  Code  Rep.,  N.  S.,  114,  the  defendant  was  an 
infant,  over  the  age  of  14.  *  The  sumnAiB  waa  served  in  December,  and  no  guardian 
having  been  applied  for  by  the  plaintifl^  a  i^ardian  was  appointed  on  the  petition  of 
the  defendant  on  the  25th  of  February.    On  motion  to  dismiss  the  complaint,  it  was 
inssted  that  the  defendant  could  not  regularly  petition  for  the  appointment  of  a 
guardian  after  twenty  days  from  the  service  of  the  summons ;  but  Saodford,  J.,  held 
that  the  appointment  was  properly  made,  that  the  proviJiion  in  section  116  of  the  code 
was  intended  for  the  benefit  and  protection  of  the  infant,  to  secure  him  the  opportu- 
nity of  having  a  gnardian  of  his  own  selection  by  giving  bim  twenty  days  alter  the 
aeifiee  of  the  summons  jn  which  no  other  person  coald  apply.    After  that  time  the 
plaintiff  or  any  relative  or  friend  of  the  infant,  might  make  th^  application ;  but  the 
in&nt  was  stiU  at  liberty  to  apply  himself  until  forestalled  by  such  application. 

g.  Se^on  116  does  not  make  it  a  condition  to  the  infant's  ijght  to  applyr  that 
he  afaail  have  been  previously  served  with  a  summons.  *  *  »  The  only  effect  of  the 
section  is  to  deprive  him  of  the  right  to  apply,  unless  he  makes  the  application  within 
twenty  days  after  the  service  of  the  summons,  and  unless  after  that  time  no  applica- 
tion has  been  made  by  the  plaintiff.     Varian  v.  Stevens,  2  Duer,  638. 

k  The  appointment  of  a  guardian  in  a  partition  suit  is  regulated  by  the  revised 
■latatea,  and  is  made  by  the  court  2  R.  S.,  s.  2,  p.  317.  Varian  v.  Stevens,  2 
Doer,  €35. 

fl.  A  gnardian  ad  litem  may  be  appointed  for  an  infant  defendant  in  a  partition 
snh,  although  no  summons  has  been  previously  served  on  such  infants  Varian  v. 
Stevtnt,  2  Dner,  635. 
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0.  The  mother  of  an  infant  illegritlmate  child  ia  iU  natural  gnardian.  ilolfon  ▼. 
The  State,  6  Blackf.  357;  expte.  knee,  1  New  R.  146;  Wright  j.  Wright,  2 
Man.  109 ;  The  People  ▼.  Zandt,  2  Johna.  R.  375. 

Where  an  action  it  broaght  by  a  next  friend,  the  defendant  ia  entitled  to  demand 
aeoorityfor  ooata.    See  note  to  lection  303  of  thii  code. 

Se^  note  to  eection  115-  of  thia  code,  and  court  of  appeala  mlea  in  appendix; 
Rule  4. 

§117.  [97.]     Who  to  he  plaintiffs. 

All  persons  haying  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  relief  demanded,  may  be  joined  as  plain- 
tiffs, except  as  otherwise  provided  in  this  title. 

h.  This  section  now  fumiahea  the  rule  as  to  the  partiea  plaintiff  in  all  caae^ 
whether  auch  as  were  formerly  subjecta  of  luttfl  in  equity  ct  of  actions  at  law,  and 
we  are  to  administer  it  according  to  its  spirit  and  true  intent,  howoTeV  the  practice 
may  differ  from  the  rule  that  heretofore  has  prevailed  in  actions  at  law.  It  ia  only 
necessary  to  advert  to  the  ftct  that  the  rule  prescribed  by  the  code  is  appfioable  to 
all  auita,  and  then  consider  the  identity  of  the  rule  the  code  had  adopted  for  the 
joinder  of  plaintiffs  with  the  rule  as  it  pi^vailed  in  equity,  to  be  convinced  that  we 
are  now  to  hold  the  same  rule  applicable  to  both.  '  Loomis  v.  Brown,  16  Barb.  331. 

e.  Thus  where  an  action  is  brought  on  an  injunction  bondi  the  'Subject  of  the 
action  being  the  damages  sustained  by  the  plaintifi  in  consequence  of  an  iojnnction» 
all  the  obligees  may  join  as  plaintiffs,  notwithstanding  the  claim  of  one  of  them  ia 
different  in  its  cliaracter  and  amount  iVom  thbt  of  the  others.    lb, 

d.  The  commissionera  of  highways  of  two  towns  cannot  unite  as  plaintiffs,  and. 
bring  an  action  to  recover  a  penalty  or  forfeiture  for  an  encroachment  upon  a  high- 
way running  on  the  line  between  such  towns.    Bradley  v.  Blair,  17  Barb.  480. 

e.  Different  creditors  of  a  corporation i  having  a  common  interest  in  the  relief 
aought,  may  unite  in  the  same  complaint.  Conro,  v.  Port  Henry  Iron  Co.,  12 
Barb.  28. 

/.  Different  persons  owning  separate  tenements  affected  by  a  nuisance,  may  join 
in  a  suit  to  restrain  by  injunction  the  contiMiauce  of  the  nuisance.  Peek  v.  Elder, 
3  Sand,  126.  ^ 

§  118.  [98.]  (Amended  1849.)     Who  to  le  defendant. 

Anj  person  may  be  made. a  defendant,  who  has  or  claims 
an  interest  in  the  controversy,  adverse  to  the  plaintiff,  or  who 
is  a  necessary  party  to  a  complete  determination  or  settlement 
•of  the  question  involved  therein. 

g.  This  section  was  borrowed  from  the  chancery  practice,  and  was  intended  to 
preiierve  the  right  and  duty  of  a  plaintiff  to  make  parties  all  persons  directly  inter- 
ested in  the  question  or  controversy  stated  in  the  complaint  Mitchell,  J., .  Voorhiee 
V.  Baxter,  1  Abbott,  45. 

A.  The  asaignee  of  a  mortgage  may  be  made  a  defendant  in  an  action  to  set 
aside  the  mortgage  as  usurious.    Niles  t.  Randell,  2  Code  Rep.,  31. 

s.  Where  the  plaintiff  in  a  judgment  creditor's  bill  attempts  to  reach  the 
moneys  due  on  a  mortgage,  which  he  alleges  has  been  fraudulently  assigned  by 
the  debtor,  the  asaignee  of  the  mortgage  must  be  made  a  party,  although  he  reaides 
out  of  the  State.    Oray  y.  Schenck,  4  Coma.,  460. 

j*  The  vendee  of  an  estate  is  a  necessary  party  to  an  action  to  atay  waata,  inter* 
mediate  the  contract  for  sale  and  the  completion  of  the  contract.  Kidd  v.  Psaat- 
40fi|  6  Barb.y  9. 


■^^^"■^ 
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«.  It  it  not  neeenary  to  join  all  the  parties  to  a  tort  as  defendantu^  one  or  more 
or  an  may  be  aaed  jointly  or  each  aeparately.  6  Johns.  R.,  26,  31.  Where  the  tort, 
howsTer,  consists  of  verbal  slander  by  two  or  morOf  a  separate  action  must  be  broagbt 
igaiait  each,  tbey  cannot  be  sued  jointly.    lb, 

k  In  an  action  for  partition  of  lands,  creditors  hofding  liens  simply  as  creditors 
used  not  be  made  parties.    Bogardus  y.  Porker,  7  Pr.  R.,  305. 

e.  Where  a  complaint  in  the  nature  of  a  creditor's  bill  against  the  original  debtor, 
and  their  assignees,  seeks  to  set  aside  an  assignment  made  for  the  benefit  of  creditors, 
it  is  not  neoesaary  to  make  all  the  creditors  parties  defendant.  The  assignees  in 
nch  ease  represent  all  the  creditors  interested  in  the  trost.  It  would  be  oiherwise 
if  the  action  were  to  establish  and  carry  out  the  assignment,  or  for  portions  of  the 
trost  fond.    Bank,  of  British  North  America  y.  Suydamp  6  Pr.  R.,  379. 

i.  Where  an  infant  ia  a  party  to  a  contract,  in  an' action  on  soch  contract  it  is  not 
Beosaary  to  make  the  in&nt  a  party.    Slocum  v  Hooker,  6  Pr.  R.,  167. 

e.  In  an  action  to  foreclose  a  mortgage,  every  party  interested  in  the  division  of 
the  proceeds  of  the  estate  should  be  made  a  party  defendant.    Denton  v.  Nanny,  8 

Bttb.  6ia»  ^ 

/.  In  a  foreeloflure  suit  the  wife  or  widow  of  the  mortgagee  roust  be  made  a  party, 
to  bar  her  dower.     Ih. 

g.  Aa  action  to  recover  real  property  should  be  brought  against  the  person  in  the 
aetnal  ooeopation  or  possession  of  the  premises ;  and  it  is  now  proper  to  add  as  defend- 
aDl%  si!  persons  who  have  or  claim  an^  interest  in  the  controversy  adverse  to  the 
plaiatiC    Waldorf  h  v.  Bortel,  4  Pr.  R.,  358. 

A.  Under  the  former  practice,  when  the  premises  were  actually  occupied,  the 
aetion  of  ejectment  could  only  be  brought  against  the  person  in  possession.  It  wss 
only  where  the  premises  were  not  so  occupied  that* the  action  might  be  brought  against 
some  person  exercising  acts  of  ownership  over  the  premises  clnimed,  or  claiming  title 
tbereto,or  some  interest  therein.  (2  R.  S.,  400.)  Shaver  v.  McOraw,  12  Wend. 
558.  This  role,  however,  as  to  parties  in  action  to  recover  possession  of  real  property 
is  DOW  changed,  and  section  118  is  applicable  to  every  civil  action,  including  as  well 
esses  in  which  the  remedy  would  formerly  have  been  at  law,  as  those  iu  equity.  The 
praeticeitt  all  aetioos  now  (as  to  parties)  is  the  same  as  in  our  late  court  of  chancery, 
•ad  in  an  action  to  recover  possession  of  land,  all  persons  claiming  title  to  or  an  inte- 
nst  in  the  property,  may  be  made  defendants  as  well  as  the  person  in  actual  posses- 
•ien.  The  plaintiff  now  makes  partiea  defendants  at  the  peril  of  paying  the  costs  of 
these  who  have  judgment  in  their  favor.    Jb, 

i  Where  some  of  the  defendants  in  an  action  of  ejectment,  are  not  in  actual  peases- 
■on  of  thepremiaea  sought4o  be  recovered,  but  claim  an  interest  therein 'adverse  to 
the  plainlii^  the  other  defendants  being  tenants  in  possession  under  them ;  the  for- 
mer mm  properly  be  made  parties  under  sec.  1 18,  in  order  to  a  com'plete  determi- , 
utam  of  the  controversy.    Foegate  v.  Herkimer  Manuf.  Co.  12  Barb.,  352. 

j.  A  party  not  in  poaseoston,  yet  claiming  an  interest,  need  not  necessarily  be 
made  a  party.    Van  Buren  v.  Cockhum,  14  Barb.,  118. 

k.  h  Poegate  y.  Herkimer  Manufacturing  and  Hydraulic  Co.,  9  Barb.,  295,  it  ap- 
psved  00  the  trial  that  the  individual  defendants  were  in  possession  of  separate  rooms 
in  a  dwelliDg  house  on  the  premises,  and  of  separate  parcels  of  land,  as  tenants. of  the 
conpaoy;  and  that  the  company  were  in  possession  of  only  that  part  of  the  lands  over 
which  their  canal  flowed.  After  the  evidence  waa  closed  the  counsel  for  the  defend- 
tats  insisted  that  the  plaintifis  should  elect  against  which  of  the  defendants  they 
woold  proceed,  and  that  a  verdict  be  rendered  in  favor  of  the  other  defendants.  Thia 
propontlon  was  overruled,  and  a  general  verdict  taken  againat  all.  This  was  in  vio- 
lation of  the  enactment  (2  R.  S.,  807,  s.  29),  that  where  **  the  action  is  against 
Kveral  defendants,  if  it  appear  on  the  trial  that  any  of  them  occupy  distinct  parts,  in 
sevealtyor  jointly,  and  that  other  defendants  possess  other  parcels  in  severalty,  the 
pluBtJff  shall  elect  at  the  trial  agaifist  which  he  will  proceed,  and  a  verdict  shall  he 
Kodered  in  favor  of  the  defendanta  against  whom  the  plaintiff  does  not  proceed.''  lUa 
^•vision  waa  intended  to  prevent  the  uniting  of  a  number  of  separate  suits  in  one. 
When  the  occupation  is  joint,  then  the  verdict  is  general.   But  when  the  possession  ia 
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Mvenl,  each  relyingr  on  a  ffoparate  title  and  a  separate  defence,  it  wmild  be  jnat  aa 
proper  to  allow  a  party  to  sne  half  a  dozen  defeodanta  on  aa  many  promiaeory  notee.  aa 
to  allow  him  to  recover  against  half  a  dozen  tenants  of  as  m^ny  pieces  of  bnd.  Agfain ; 
the  recovery  most  be  against  one,  of  the  piece  of  land  of  which  he  isfKMseased,  and 

X'nat  another  for  the  piece  of  land  he  is  possessed  of,  and  so  on.  The  practice 
.>ted  by  the  jastice^  on  the  trial,  would  lead  to  trying  several  mattera  in  one  auit 
which  naturally  beloug  to  separate  anita.  (2  John.,  ^8.)  There  is  no  neceouty 
for  interpreting  the  98th  motion  of  the  code  of  1848,  or  the  118th  section  of  the 
code  of  1849,  so  aa  to  reach  this  caae.  •  • 

a.  Where  a  lot  has  on  it  a  hense  occupied  by  several  tenants  who  rent  different 
apartmenta,  they  are  joint  oocnpanta  of  the  land,  and  may  be  proceeded  against 
jointly  in  an  action  of  ejectment.    Pear^t  v.  Colden,  8  Barb.,  522.* 

h,  **  Under  the  provisions  of  the  Revised  Statutes  a  widow's  action  of  ejeetment 
for  dower  must  be  brought  agaiost  the  actual  occupant  of  the  land  of  which  she 
IS  dowable,  and  not  against  the  tenant  of  the  freehold.  EIUcqU  v.  Moner^  3  Sel- 
den,  201. 

§.llf.  [99.]  (Amended  1849.)    Parties  to  hejameB^  dkc. 

Of  the  parties  to  the  actioA,  those  who  are  united  in  interest 
must  be  joined  as  plaintiffs  or  defendants';  but  if  the  consent  of 
any  one  who  should  haVe  been  joined  as  plaintiff  cannot  be 
obtained,  he  may  be  made  a  defendant,  the  reason  thereof  be- 
ing stated  in  the  complaint,  and  when  the  question  is  one  of  a 
common  or  general  interest  of  many  personis ;  or  when  the  par- 
ties are  very  numerous  and  it  may  be  impracticable  to  bring 
them  all  before  the  court,  obe  or  more  may  sue  or  defend  for 
the  benefit  of  the  whole. 

e.  The  rule  that  persons  only  severally  and  not  jointly  liable  cannot  be  join^  ^^ 
defendants,  has  not  as  a  general  rule  been  altered  by  the  code.  The  only  exceptions 
are  those  prescribed  bv  section  I'iO.  No  exception  is  created  by  section  167,  sinee 
the  causes  of  action  which  may  be  united  goder  that  section  must  aSect  all  the  par- 
ties to  the  action.  •  Le  Roy  v.  Shav,  2  Duer,  626. 

d.  Thus,  where  an  action  was  brought  against  P.  a|id  S.  alleging  for  cause  of 
action  as  against  P.,  goods  sold  and  delivered,  and  as  against  S.  bis  guarantee  to  pay 
for  the  goods  sold  and  delivered  to  P.,  and  the  defendant  S.  demurred  -that  several 
causes  of  action  were  improperly  joined ;  it  waa  held  the  demurrer  waa  well 
taken.  lb.        ' 

0.  In  an  action  to  recover  a  debt  contracted  by  partners,  a  surviving  partner  and 
the  peraonal  representative  of  a  deceased  partner  cannot  be  united  as  defendants. 
Higgins  V  Freeman;  2  Duer,  650;  Voorhie$  v  Baxter^  1  Abbott,  45;  S.  C,  18 
Barb.,  592;  Moorehou^e  v.  Ballon,  16.  Barb.,  289;  contra  Rieart  v.  ihwnMtnd,  6 
Pr.  R.,  460 ;  Parker  v.  Jackson,  16  Barb.,  34. 

/.  But  semble,  they  might  be  united  as  defendanta  if  the  complaint  alleged  the 
surviving  partner  to  be  insolvent,    lb. 

g.  Thus  where  in  an  action  P.  and  J.  were  named  as  defendanta.  the  complaint 
alleged  that  P.  and  C.,  partners,  made  their  joint- note  payable  to  tne  plaintiff,  and 
delivered  the  same  to  him,  and  that  the  same  waa  overdue  and  unpaid,  and  that  C. 
had  since  died,  and  P.  and  J.  appointed  his  administrators,  and  prayed  <Hhat  the  de- 
fendants be  adjudged  to  pay  the  plaintiff '*  the  amount  of  the  note,  Ac,  without  any 
allegation  of  the  insolvency  of  the  surviving  partner,  it  waa  held  that  the  action 
was  improperly  brougj^t  againrt  P.  and  J.    lb. 

h.  In  an  action  for  specific  performance  of  a  contract  to  conrey  several  lots  of  land, 
being  part  of  a  tract  owned  by  one  of  the  defendanta,  and  upon  which  he  had  given 
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norlgafM  prior  to  the  contract  to  aell;  held,  that  the  prior  mortag^ea  were 
improperiy  made  partlea  defendanu  to  the  action.  Chapman  t.  Draper.  10  Pr. 
B.  367. 

c  la  actiona  brought  by  or  against  execatori,  it  ii  not  necessary  to  join  those  as 
parties  to  whom  letters  testamentary  have  not  been  iasaed,  and  who  have  not  quali- 
fied   (Laws  of  1838,  p  103.) 

&.  In  a  suit  to  foreclose  a  mortgage,  one  who  claims  adversely  to  the  title  of  the 
mortgagor,  and  prior  to  the  mortgage,  cannot  properly  be  made  a  party  defendant  for 
the  pnrpose  of  trying  the  validity  of  snch  adverse  claim  of  title.  Corning  y.  Smith, 
3  Seldea,  82. 

e.  Where  the  receiver  of  the  property  of  a  judgment  debtor  appointed  by  the 
eoart  nnder  a  creditor's  bill,  commences  a  snit  against  the  trustee  of  a  judgment 
^btor  to  reach  the  equitable  interest  of  the  latter  in  a  fund  held  in  trust  for  him, 
the  judgment  debtor  is  a  necessary  |>arty  to  the  suit  Vanderpoel  v.  Van  Valkeu' 
^wgk,  2  Selden,  190. 

d.  A  member  of  an  incorporated  association  cannot  maintain  in  his  name  for  the 
beacfitof  the  aaBociBtion,an  action  on  a  note  given  to  or  held  by  the  association, 
withoBt  ihowiog  by  his  complaint  the  articles  or  other  instrument  which  gives 
him  such  ri^t  or  aothority.  The  mere  fact  that  the  society  is  unincorporated,  and 
its  members  numerous,  will  not  warrant  such  a  snit.  Nor  will  a  statement  that  the 
plaintiff  is  spedaOy  matlMnrized  to  bring  the  suit  on  behalf  of  the  company.  Ha^ 
bickt  T.  Pembertcn,  4  Sand.,  657. 

<.  ''To  enable  a  plaintiff  to  bring  a  suit  in  his  own  right,  and  on  behalf  of  others 
hiving  a  common  interest,  it  is  not  sufficient  to  allege  that  the  other  parties  are  so 
oooieions  that  it  would  be  impracticable  to  bribg  them  all  before  the  court,  but  the 
satore  of  their  common  interest  must  appear  to  be  such  as  would  entitle  them,  were 
they  all  before  the  court,  to  maintain  the  action  in  their  own  right,  or  in  their  own 
namea  I  add  that  I  incline  very  strongly  to  the  opinion  thats.  119  of  the  code 
ought  to  be  construed  as  merely  reenacting  Uie  rules  that  otherwise  might  haye  been 
held  to  be  abolished,  which,  previously  to  the  adoption  of  the  code,  prevailed  in 
esnrts  of  equity,  and  consequently  that  it  is  to  suits  equitable  in  their  nature  that 
the  provisions  in  this  section  should  still  be  exclusively  applied.  If  so,  the  present 
case  it  plainly  not  within  the  purview  of  the  section.    lb, 

/  In  an  action  in  which  an  injunction  is  prayed  for,  all  persons  interested  in  the 
nbjeet  matter  in  suit  must  be  made  parties;  except  where  the  parties  interested  are 
10  aameroos  that  it  would  be  impossible,  or  productive  of  great  inconvenience,  to 
naJto  them  all  parties,  in  which  case  one  of  the  persons  interested. may  sue  in  be- 
half of  himself  and  all  ethers  equally  interested  with  him ;  but  a  plaintiff  suing 
thos,  mast  distinctly  state  in  his  complaint,  that  he  sues  as  well  on  behalf  of  himself 
•1  on  behalf  of  aO  others  equally  interested  with  him*  Smith  v.  Loekwood,  1  Code 
Hep.K.  &,  319 ;  13  Barb.,  218. 

P*  la  a  case  wfaere  the  complaint  was  filed  by  the  plaintiff  in  his  own  name 
alsns,  aad  nAsly  for  hia  own  behoof,  to  obtain  a  perpetual  injunction  to  restrain  the 
performaooe  of  a  contract  between  the  agent  of  the  State  prison  at  Sing  Sing  and  one 
of  Che  dafendanti^  for  the  mannfacture  of  saws  by  convict  labor,  it  was  averred  that 
the  chief  sapply  of  aaws  for  the  consumption  of  this  Slate  was  not  imported  from 
ether  eoaatries  or  states,  and  the  plaintiff  was  a  journeyman  saw  mdter,  and  as 
•nch  would  be  injured  by  the  contract  in  question.    Edmonds,  J.,  said : 

k,  '  It  is  the  general  rule  in  that  olass  of  suits  where  an  injunction  is  prayed  for^ 
that  all  persona  interested  in  the  subject  matter  of  the  controversy  must  be  made 
parties,  tot  the  reaaon  that  otherwise  the  rights  of  persons  who  have  no  opportunity 
<f  being  heard  may  be  passed  upon  in  their  abeence,  And  a  multitude  of  suits  might 
bi  neeassary  before  the  queation  could  he  finally  determined.  There  ia^  however,  a 
veil  MtaUiBhed  ezoeption  to  this  rule,  an  J  that  is  where  the  parties  are  so  numerous 
that  it  would  be  impossible  to  bring  them  all  in,  or^  if  brought  in,  to  prevent  the  suits 
Wiogeestiauallyabated  by  death  or  a  change  of  interest.  Jn  such  a  case,  it  haa 
been  allowed,  in  order  to  remedy  an  inconvenience  which  might  in  some  instances 
iBoant  to  an  insuperable  obstacle,  for  one  of  the  parties  in  interest  to  oommenoe  a 
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snit  in  befa«]f  of  himaelf  and  all  others  equally  intereated  with  him,  and  this  miutbe 
distinctly  stated  iuthe  oatset,  beoaose  those  others  might  acqaire  an  interest  in  and 
control  over  the  suit  of  which  it  would  not  be  in  his  power  to  deprive  thesL  But 
the  exception  has  never  extended  so  far  as  to  allow  only  one  of  several  having  a 
common  interest  to  sue,  without  making  the  others  parties.  If  it  were  otherwisor 
numerous  suits  might  be  neoessary,  in  none  of  which  oould  the  whole  qaestion  in- 
Tolved  be  disposed  of  any  further  than  as  it  affected  some  particular  one  of  the  many 
who  had  an  equal  right  to  sue.  The  case  before  me  is  an  apt  illustration  of  the  rule 
and  its  operation. 

**  If  this  plaintifl^  having  only  an  interest  in  common  with  all  others  pursuing  ihe 
same  calling,  can  maintain  his  suit  alone  and  for  his  own  benefit  only,  then  everyone 
of  those  others  can  do  so,  and  the  defendants  be  subject  to  suits  brought  by  every  person 
in  the  State  engaged,  like  the  plaintifl^  in  the  manufacture  of  saws ;  and  the  decision 
of  any  one  of  these  numerous  suits,  would  necessarily  put  an  end  to  or  dispose  of  the 
question  involved  alike  in  a^  of  them.  . 

"This  would  overwhelm  both  courts  and  suitors  with  unneoeasary  litigation. 

**To  avoid  these  inconveniences  on  bothsidei^  the  practice  has  been  adopted  and 
rigidly  adhered  to,  of  allowing  one  to  bringhis  action  without  making  the  others  parties, 
provided,  however,  he  would  bring  it  in  behalf  of  himself  and  the  othera. 

**  If,  however,  the  party  has  an  interest  in  the  subject,  peculiar  to  himself  and 
not  enjoyed  in  common  with  others,  be  may  maintain  a  suit  in  Ims  own  name  and  for 
his  own  benefit 

• 

**  These  rules  are  well  established,  of  great  utility,  and  cannot  safely  be  de- 
parted from. 

**  The  plaintiff  does  not  set  up  any  inter^t  separate  and  peculiar  to  himself,  hnt 
only  an  interest  which  he  enjoys  in  common  with  all  others  engaged  in  the  same 
branch  of  mechanical  labor.  Yet  he  does  not  make  others  parties  to  the  suit,  nor 
does  he  bring  his  suit  in  their  behalf  as  well  as  his  own.  Thia^he  cannot  do.  He 
cannot,  in  the  form  in  which  he  brought  his  suit,  m'aintain  it" 

In  what  cases  and  for  what  reasons 'courts  will  perm  it  a  plaintiff  to  commence  an 
action  in  his  own  behalf,  as  well  as  in  behalf  of  others,  BoutOH  v.  The  City  of 
Brooklyn,  15  Barb.  375. 

§  120.  [100.]     Parties  to  Mils  and  notes^  <bc. 

Persons  severally  liable  upon  the  same  obligation  or  instru- 
ment, including  the  parties  to  bills  of  exchange  and  promissory 
notes,  may  all  or  any  of  them,  be  included  in  the  same  action, 
at  the  option  of  the  plaintiff. 

a.  Although  the  several  parties  to  a  bill  or  note  may  be  sued  in  one  action,  yet 
their  being  so  sued  dees  not  make  them  jointly  liable.  Alfred  v.  Watkine^  1  Code 
Rep.  N.  a,  343. 

h.  See  section  304  of  this  code,  as  to  the  effect  of  bringing  several  actions  on  one 
bond,  recognizance,  promissory  note,,  hill  ol  exchange,  or  other  instrument  in  writing, 
or  in  any  other  case  for  the  same  cause  of  action  against  several  parties  who  might 
have  been  joined  as  defendanta  in  the  same  action. 

e.  At  common  law,  when  a  covenant  was  entered  into  by  two  or  more  ^everaZZy 
and  Xkoi  jointly,  a  joint  action  against  the  covenanters  could  not  be  maintained.  This 
principle  was  intended  to  bo  chan|red  by  the  120th  section  of  the  code^  so  as  to  permit 
the  plaintiff  to  include  in  the  same  action  all  or  any  of  the  parties  severally  liable 
upon  the  same  obligation  or  instrument  So,  also,  at  common  law,  when  the  contract 
was  joint  and  several,  the  plaintiff  must  sue  each  separately  or  altogether.  This 
principle  was  changed  by  the  code.  The  plaintiff  is  now  allowed,  at  his  option,  to 
sue  any  one  or  more  in  the  same  action.  But  where  S.  made  a  contract  nnderseal, 
and  by  a  separate  instrument,  also  nnderseal,  P.  guaranteed  the  performance  by  S. 
of  his  contract,  held,  that  a  joint  action  could  not  be  maintained  against  S.  and  P. 
De  Bidder  w.  Sehermerhorn,  10  Barb.  638. 
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§121.  [101.]  (Amended  1849.)  Eadsting  suits.  Action  when 
not  to  abate. 

^o  action  shall  abate  by  the  death,  marriage,  or  other  dis- 
ability of  a  party,  or  by  the  transfer  of  any  interest  therein,  if 
the  cause  of  action  survive  or  continue.  In  case  of  death,  mar- 
riage, or  other  disability  of  a  party,  the  court,  on  motion,  at  any 
time  within  one  year  thereafter,  or  afterwards  on  a  supple- 
mental complaint,  may  allow  the  action  to  be  continued  by  or 
against  his  representative  or  successor  in  interest.  In  case  of 
any  other  transfer  of  interest,  the  action  shall  be  continued  in 
the  name  of  the  original  party ;  or  the  court  may  allow  the  per- 
son to  whom  the  transfer  is  made,  to  be  substituted  in  the  ac- 
tion. 

«.  Tbif  Mctioii  18  identical  with  section  101,  in  the  code  of  1848  ;  and  under  that 
code  it  was  held  that  a  bill  of  revivor  and  supplement  wai  necessary  to  revive  a  suit 
eommeooed  before  Joly,  1848,  except  in  cases  where  the  party  sought  to  be  made  a 
defeodant  wonid  voluntarily  come  in  as  a  party  to  the  suit.  PhiUipa  v.  Drake,  I 
Code  R«p.  63 ;    SpUr  v.  Robinson,  9  Pr.  R.  331. 

b.  It  h«8  ainee^  however,  been  adjudged  that  this  section,  so  far  as  it  is  made  ap- 
plicable to  suits  pending  before  July,  1848.  and  to  transfers  of  interest  made  before 
that  time,  is  onoonstitutionaL   Vroorman  v  Jone» ,  5  Pr.,  K.  369  ;  1  Code>Rep.  N.  S.  80. 

c.  An  administrator  of  a  deceased  plaintiff  may  have  leave  to  continue  the  actioni 
if  the  pleadings  show  a  cause  of  action  which  survives,  without  regard  to  the  merits 
oi  ihe  action.     Wing  y.Ketcham,  3  Pr.  R.,  385 ;  2  Code  Rep.  7. 

dL  An  aetioD  brooght  against  a  sole  defendant  to  recover  the  possession  of  land, 
may  be  coDtioaed  after  the  death  of  the  defendant  intestate  against  his  heirs  at  law, 
elaiming  to  have  succeeded  to  his  legal  rights,  and  to  own  the  land.  Waldorph  v. 
Bortel,  A  Pr.  R.,  358.  But  it  was  afterwards  held  otherwise  {Putnam  v.  Van 
Bsureu^  7  Pt.  R.,  3 1;)  and  it  was  further  held  that  if  the  heirs  be  infants  and  out  of 
pocaeMioo,  and  do  not  ask  to  be  substituted,  they  cannot  be  substituted  on  the  motion 
of  the  plaintiff  ontil  they  have  had  an  opportunity  to  elect  if  they  will  continue  the 
actioo  or  abandon  it. 

e.  -Where  in  an  action  for  slander  there  was  judgment  for  the  plaintifl;  the  defend- 
ant appealed  to  the  general  term,  and  pending  the  appeal  the  defendant  died,  on 
motion  to  continne  the  action  in  the  name  of  his  representatives,  it  was  held  not 
vetesMOTf  lo  make  thera  parties,  but  that  they  might  be  made  parties  if  they  desired 
IL     MUisr  V.  Gunn,  6  Pr.  R.,  159. 

/.  In  ease  of  a  transfer  of  the  interest  of  the  plaintiff  in  the  subject  of  the  action, 
it  is  eptiooal  with  the  court,  on  the  death  of  the  plaintiff,  whether  or  not  to  allow  the 
assignee  to  be  substituted  and  the  action  continued  in  his  name  ;  and  on  the  applica<4 
tioo  the  defendant  should  be  heard  and  bis  interests  taken  into  account.    Sheldon  v. 
Haneus^  7  Pr.  R.,  268. 

g.  The  representatives  of  a  deceased  plaintiff,  who  died  pending  the  action,  have 
no  right  to  elect  whether  it  shall  stand  revived  or  not ;  the  defendants  are  entitled  to 
have  the  soit  continaed  in  the  name  of  the  plamUff's  representativea  Ridgway  y. 
S«/»0y,  7  Pr.  R..  269. 

h.  After  the  death  of  one  of  several  plaintiffs,  in  an  ejectment  suit  commenced 
bslore  the  code  took  effect,  a  motion  was  made  by  the  surviving  plaintifi  at  special 
term,  to  sobotitote  the  names  of  two  individuals  and  the  people  of  the  State,  to  pros- 
ecvte  the  sait*  aa  representatives  or  sneoessors  in  interest  of  the  deceased  plaintiff. 
It  being  a  matter  of  doubt  which  of  the  three  parties  proposed  was  entitled  to  the 
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right;  the  iiret  being  sole  trastee  under  the  will,  it  being  doubtful  whether  he  would 
take  the  title  or  only  a  power  in  trust ;  the  second  being  an  heir,  but  doubtful  whether 
a  citizen  of  the  United  Statai ;  and  if  neither  of  the  two  had  the  right,  it  was  doubt- 
ful whether  it  did  not  pan  by  escheat  to  the  people  of  the  State.  The  motion  was 
denied.  St.  John  ▼.  Weai,  4  Pr.  R.,  329 ;  3  Code  Rep.,  85,  affirmed  an  appeal,  10 
Pr.  R.,  253. 

a.  And  per  Selden,  J.,  on  dismissing  the  appeal  from  the  order  denying  the  motion  : 
'*  In  this  case  the  motion  was  threefold :  to  substitute  the  names  of  the  heir  of  the 
deceased,  the  trustee  under  the  will,  and  of  the  people  of  the  State.  The  statute 
gi?es  the  right  of  continuing  the  suit  in  the  name  of  the  representative  or  successor 
in  interest.  In  order  to  avail  himself  of  this  right,  the  party  must  show  who  is  the 
successor.  lie  must  make  out  n,  prima  facie  case  before  the  right  attaches.  This 
certainly  he  cannot  do  in  the  case  of  two  persons  not  claiming  in  the  same  character. 
*<  He  may,  as  is  assumed  to  have  been  done  here,  make  a  case  of  doubt  which  of  the 
two  is  entitled  to  the  right.  But  this  does  not  give  to  either  the  right,  under  the 
statute,  of  being  substituted  in  the  suit.  The  person  to  whom  the  title  has  passed 
being  ascertained,  the  statute  gives  to  him  the  right  of  prosecuting  the  suit,  aad  to 
no  other.    It  gives  no  right  of  experimenting  as  to  the  proper  party.'' 

6.  It  seems  that  after  the  marriage,  death,  or  other  disability  of  a  party,  the  suit 
cannot  be  continued  by  a  supplemental  complaint,  without  the  leave  of  the  court  first 
obtained ;  and  if  a  supplemental  complaint  is  served  without  the  leave  of  the  court 
first  obtained,  the  complaint  and  the  proceedings  thereon  will  be  set  aside  on  motion. 
This  was  the  view  taken  of  this  section  by  £d wards,  J^  at  special  term,  July,  1852, 
in  the  case  of  Bixby  v.  Sloeum  (not  reported). 

e.  Where  one  of  several  plaintiffs  dies,  pending  an  action  the  cause  of  which 
survives,  and  the  defendant  enters  judgment  against  all,  do  order  to  proceed  by  or 
ngainst  the  surviving  plaintiffs  having  been  made,  the  judgment  is  irregrular  and  will 
be  set  aside.  And  the  judgment  cannot  be  amended  and  allowed  to  stand  as  against 
the  surviving  plaintiff:*.    HolmtB  v.  Honie,  8  Pr.  R,,  383. 

d.  In  the  event  of  an  action  by  the  several  members  of  a  firm,  the  death  of  one  of 
the  plaintiffs,  a  member  of  the  firm,  the  right  of  the  remaining  members  to  con- 
tinue the  action,  in  a  case  in  which  the  right  of  action  survives,  is  unaffected,  and  no 
leave  to  continue  the  action  i^  necessary,  l^anse  no  one  is  to  be  substituted.  A  sug- 
gestion on  the  record*  is  sufficient  This  section  applies  only^  in  the  case  where  a 
representative,  or  successor  of  the  deceased,  is  to  be  substituted  as  a  party.  TayUr 
V.  Church,  9  Pr.  R.,  190. 

e.  Where,  in  an  action  against  a  non-resident  defendant,  the  summons  is  served  by 
publication  under  an  order  of  the  judge,  the  suit  is  not  commenced  until  the  expira- 
tion of  the  time  prescribed  for  publication,  so  that  if  the  defendant  die  before  the 
expiration  of  such  time,  no  action  is  pending  that  can  be  revived  against  his  repre- 
sentativea     McEwen^t  ExW  v.  Pubtte  Administrator,  3  Code  Rep.,  139. 

/.  The  supreme  court  at  general  term,  held  that  the  provision  authorizing  a  suit 
to  be  revived  against  the  executor  of  a  deceased  party  applies  as  well  to  a  defendant 
in  a  cross  bill  as  to  the  origiual  suit.  Hatfield  v.  Bloodgood^  1  Code  Rep.,  N.  S, 
213.  Although  the  court  has  discretion,  in  case  of  an  assignment  of  interest  pending 
the  suit,  to  allow  the  name  of  the  assignee  to  be  substituted  in  lieu  of  the  original 
plaintiff,  yet  where  the  object  of  the  substitution,  is  to  make  the  original  plaintiffs 
witness  in  the  cause,  the  substitution  will  not  be  allowed,  except  on  the  terms  thst 
the  original  plaintiff  shall  not  be  called  as  a  witness.  Harris  v.  Bennett^  1  Code 
Rep.,  N.  S,  203. 

g.  The  supreme  court  in  the  first  district  have  concluded  to  maintain  the  prin* 
ciple  laid  down  in  Harris  v.  Bennett^  supra,  that  where  the  cause  of  aetioo  is 
assigned  pending  the  action,  the  assignee  will  only  be  substituted  as  plaintiff  on  the 
condition  that  the  assignor  is  not  to  be  called  as  a  witness. 

A.  The  superior  court  hold  that  where  a  plaintiff  transfers  his  interest  after  the 
commencement  of  the  suit  it  rests  entirely  in  the  discretion  of  the  court  whether  the 
assignee  shall  be  substituted  as  plaintiff  under  this  section.  No  such  order  of  sub* 
stitutiou  will  be  made  unless  special  circumstances  are  shown  to  satisfy  the  court  of 
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Hi   ptoprMty  or  neccflaity ;  aod  in  all  caaes  it  will  be  made  a  condition  that  the 
original  plmintiff  the  aatfignor  shall  not  be  examined  as  a  witness  on  behalf  of  th 
afwgDce.    Murray  ▼•  OenH,  Mut  Ins.  Co.y  2  Duer,  607. 

«.  No  anelL  rale  appears  to  exist  in  the  common  pleas  (New  York  city) ;  as  in 
the  ease  of  Cotton  v.  Suydam  (not  reported)  the  assignee  was  allowed  to  be  sub- 
stftnted  wiibont  any  condition,  and  the  only  witness  called  by  the  snbstitnted  plaintiff 
to  sopport  his  case  was  his  assignor,  the  plaintiff  in  whose  name  the  suit  was  com- 
menced. 

h.  In  Homfager  y.  Hornfager,  1  Code  Rep.  N.  S.,  180,  an  action  for  partition , 
one  of  the  defendants  after  the  commencement  of  the  action  assigned  all  his 
interest  in  the  premises  to  one  Ely ;  and  it  was  held  that  Ely  might  have  been 
sabsUtnted  as  a  party  to  the  action  in  place  of  the  defendant  who  had  assigned  to 
him. 

e.  Does  this  section,  121,  extend  to  an  appeal  ?  It  was  held  in  Overseers  of 
CUyten  ▼  Beedte,  1  Barb.  12,  that  a  writ  of  error  [an  appeal]  is  not  a  suit  or  action 
within  the  meaning  of  the  section  of  the  Reir.  Stat  (2  R.  S.  474,  s.  100),  which  pro- 
Tidea  that  no  snit  commenced  by  or  against  certain  public  officers  shall  be  abated  or 
discontinaed  by  the  death  of  snch  officers,  &c.,  bat  that  the  court  in  which  the  ac- 
tion im  pending  shall  substitute  the  names  of  the  successors  in  such  office.  (See  note 
to  section  325.)  And  in  Mattings  v.  McKinley^  8  Pr.  R.,  175,  the  court  of  appeals 
held  that  section  121  did  not  apply  to  that  court,  and  that  where  a  party  In  a  cause 
dies  afUr  appeal  taken,  and  the  return  filed  in  the  court  of  appeals,  that  court  has 
power  to  and  will  allow  his  legal  representatives  to  be  substituted. 

d.  Hie  section  is  silent  as  to  the  course  to  be  pursued  when  a  supplemental  suit 
beeomaa  necessary  by  the  lapse  of  a  year  without  revival;  but  where  the  plaintiff 
died  in  April,  1851,  and  his  executrix  after  the  lapse  of  a  year  from  the  testator's 
decease,  moved  for  leave  to  continue  the  action  in  her  own  name,  the  motion  was  de- 
nied ;  but  it  was  held  she  might,  on  leave  obtained,  file  a  supplemental  complaint 
The  fonnsr  praotKo  in  chancery  furnishes  the  mode  of  proceeding  in  such  case.— 
Greene  t.  Bates,  7  Pr.  R.,  296.  Setnble,  that  the  defendant  cannot  have  leave  to 
revive  the  sait  by  making  the  plaintiffs  representatives  parties ;  the  defendant  may 
movo  that  the  plaintiff's  represeutatives  revive  the  suit,  or  that  the  complaint  be  dis- 
mased.     Jh, 

e.  Where  some  of  several  complainants  die,  and  the  cause  of  action  does  not  sur- 
vive, bat  continue  as  to  the  survivors,  the  latter  cannot  be  compelled  to  revive  the 
snit  against  the  representatives  of  the  deceased  complainants.  Williamson  v.  Moore, 
5  Sand,  647. 

/.  The  sarvivoss  have  a  right  to  proceed  with  their  suit  The  biU  may  be  dls« 
missnil  for  want  of  pcoseention,  but  not  for  a  neglect  to  revive  it.    lb, 

g.  It  is  the  privilege  of  a  defendant,  in  snch  a  case,  to  have  an  order  requiring 
Biieh  representatives  to  show  cause  why  the  snit  should  not  stand  revived  in  their 
nunss,  or  that  the  bill  be  dismissed  so  far  as  their  interests  are  concerned.     lb. 

A.  To  obtain  soch  an  order,  a  petition  must  be  presented.  Section  121  of  the 
coda  does  not  apply  to  snch  a  case.    lb. 

i.  An  order  admitting  [or  refusing  to  admit]  an  action  to  be  continued  in  the 
jMiDo  of  surviving  plaintiffii,  or  in  the  name  of  the  representatives  in  interest  of  a  de- 
-msod  plaintiff,  affects  a  substantial  right,  and  is  appealable  to  the  general  term. 
8l  John  V.  Croel^  10  Pr.  R.  253. 

j.  When  the  plaintiff  or  defendant  in  a  civil  action  is  sentenced  to  imprisonment 
in  the  State-prison,  although  only  for  a  term  pf  years,  the  suit  is  abated.  O^Brien 
V.  Hmgaut  1  Doer,  664. 

§122.  [102.]  (Amended  1849-1861.)  Court  may  determine 
controversy^  &c. 

The  court  may  determine  any  controversy  between  the  par- 
ties before  it,  when  it  can  be  done  without  prejudice  to  the 
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rights  of  others,  or  by  saving  their  rights ;  but  when  a  com- 
plete determination  of  the  controverey  cannot  be  had  without 
the  presence  of  other  parties,  the  court  mtist  cause  them  to  be 
brought  in.  Andwheriy  in  an  action  for  the  recovery  of  real 
or  jpersonal  property^  a  person,  not  a  party  to  the  action^  hut 
having  an  interest  in  the  svbject  thereof^  makes  application  to 
the  court  to  he  made  a  party ^  it  may  order  him- to  he  hrought  in 
hy  the  proper  amendment. 

Interpleading, . 

A  defendant  against  whom  an  action  is  pending  upon  a  con- 
tract^ or  for  specific^  real^  or  personal  property ^  may  at  any 
tirne  hefore  answer^  upon  affidavit  that  a  person^  not  a  party  to 
the  action^  and  without  collusion  with  him^  makes  against  him 
a  demamdfor  the  sam£  debt  or  property^  upon  due  notice  to  si^h 
person,  and  the  adverse  party,  ctpply  to  the  court  for  an  order  to 
substitute  su^h  person  in  his  place,  and  discharge  him  from  lia- 
hUity  to  either  party,  on  his  depositing  in  court  the  amount  of 
the  debt,  or  delivering  the  property  or  its  value  to  such  person 
as  the  court  may  direct  /  a7id  the  court  may,  in  its  discretion, 
make  the  order. 

The  amendmeDt  of  1851  is  the  part  ia  italic, 

a.  In  the  case  of  Davis  y.  Mayor ^  ^c,  of  New  York  (3  Duer,  663),  one  qaestion 
raised  on  the  trial  hefore  the  judge  was,  that  the  attorney-general  should  have  been 
made  a  party ;  to  which  it  was  answered  that  the  defendants  not  having  taken  the 
objecton,  either  by  answer  or  demurrer,  had  waived  it;  but  Duer,  J.,  said,  in  effect, 
that  it  appearing  to  him  that  a  complete  determination  of  the  question  in  the  suit 
could  not  be  had  without  the  presence,  as  a  party,  of  the  attorney  general,  he  had 
not  only  the  power,  but  it  was  bis  duty,  under  section  122,  to  order  the  attorney 
general  to  be  made  a  party.     The  language  of  the  section  is  imperative. 

b.  A  person  not  a  party,  but  having  an  interest,  cannot  be  made  a  party  to  an 
action  on  contract  to  recover  money.  This  section  must  be  confined  to  actions  for 
the  recovery  of  real  or  specific  personal  property.    Judd  v.  Young,  7  Pr.  R.,  79. 

e.  The  provision  allowing  a  third  person  to  be  made  a  party,  extends  only  to- 
actions  for  the  recovery  of  specific,  real  or  personal  property,  and  not  to  an  action  in 
the  nature  of  a  creditor's  bill.     Tollman  v.  Hollioter,  9  Pr.  R.,  508. 

d.  The  rule  that  prevailed  under  the  revlseiid  statutes  of  allowing  a  landlord  to 
defend  in  an  action  of  ejectment  against  the  tenant,' must  prevail  under  the  code — 
that  is ;  the  landlord  is  permitted  to  appeal  and  defend,  in  conjunction  with  the  ten- 
ant, incase  the  tenant  appears.  But  in  case  the  teuaut  refuses  or  neglects  to  appear, 
the  landlord  is  allowed  to  appear  and  defend  alone.  The  plaintiff  may,  if  the  tenant 
does  not  appear,  perfect  judgment  against  him ;  but  in  case  the  landlord  defends,  ex- 
ecution of  the  judgment  will  be  stayed  until  Uie  determination  of  the  action  against 
the  landlord.  To  entitle  the  landlord  to  defend  in  his  own  name,  or  otherwise,  bo 
roust  be  shown  to  he  the  landlord  of  the  tenant,  or  have  a  privity  of  estate  or 
interest  with  him,  in  the  premises  in  question.     Godfrey  v.  Townaendy  8  Pr.  R.,  398. 
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ThkdMinon  was  made  in  Sept,  1849,  and  before  the  insertion  in  this  section  of  any 
•pedal  provision  on  tbe' subject. 

a.  The  amendment  is  taken  from  the  codifiers'  report  of  1850  (Civil  Code,  s.  613, 
^14)..and  they  observe  in  a  note  that,  '*  tbe  object  of  this  section  is  to  save  the  ne* 
cessriy  in  most  cases  of  an  action  to  compel  two  parties  claiming  the  same  thing  to 
settle  tbe  controversy  between  them  by  ioterpleading.  The  interpleader  act  in  Eng- 
land was  passed  for  the  same  purpose."  The  statute  referred  to  by  the  commission- 
eiB is  the  I  &2  William  4,  cap.  58,  which  enacts  in  effect  as  follows.  " That  upon 
applica\ion  made  by  or  on  behalf  of  any  defendant,  aAer  declaration  and  before  plea, 
by  affidavit  or  otherwise,  showing  that  such  defendant  does  not  claim  any  interest  in 
the  subject  matter  of  the  suit,  but  that  the  right  thereto  is  claimed  by  or  supposed  to  . 
belong  to  some  third  party  who  is  sued  or  expects  to  be  sued  for  the  same,  and  that 
such  defendant  does  not,  in  any  manner  collude  with  such  third  party,  but  is  ready 
to  bring  into  court,  or  to  pay  or  dispose  of,  the  subject  matter  of  the  action  in  such 
manner  as  the  court  (or  any  judge  thereof)  may  order  or  direct,  it  shall  be  lawful  for 
the  court,  or  any  judge  thereof,  to  make  rules  and  orders  calling  upon  such  third 
party  to  appear  and  state  the  nature  and  particulars  of  his  claim,  and  maintain  or 
reUnquish  his  claim ;  and  upon  such  rule  or  order  to  hear  the  allegations  as  well  of 
aoeh  vhird  party  as  of  the  plaintiff;  and  in  the  meantime  to  stay  the  proceedings  in 
soeh  action ;  and  finally  to  order  such  third  party  to  make  himself  defendant  in  the 
aame  c»r  some  other  action,  or  to  proceed  to  trial  on  one  or  more  feigned  issue  or  is- 
•oes ;  and  also  to  direct  which  of  the  parties  shall  be  plaintiff  or  defendant  on  snoh 
trial ;  or  w'lih  the  consent  of  the  plaintiff  and  such  third  party,  their  counsel  or  at- 
tomeySy  to  dispose  of  the  merits  of  their  claims  and  determine  the  same  in  a  sum- 
mary manner ;  and  to  make  such  other  rules  and  orders  therein,  as  to  costs  and  all 
other  matters,  as  may  appear  to  be  just  and  reasonable." 

h  "fho  object  of  this  statute,  says  Mr.  Chitty,  is  to  give  relief  without  compelling 
the  party  seeking  it  to  have  recourse  to  a  bill  of  interpleader.  The  act  does  not  take 
away  tbe  right  of  a  party  to  file  a  bill  of  interpleader,  for  the  remedy  is  merely  con- 
current.    Ckiity'8  Genl,  Pr.,  vol.  2,  p.  345. 

c  This  section  ''provides  for  cases  where  an  action  has  been  already  commenced 
by  one  of  seTcral  adverse  claimants."  Where  no  action  has  been  commenced,  a  party 
may  institnte  a  suit  in  the  nature  of  an  interpleader  suit.  The  remedy  prescribed  by 
the  code  is  merely  concurrent    Beck  v.  Slephaniy  9  Pr.  R.  197. 

d.  Where  several  claims  under  the  mechanic's  lien  law  are  filed  against  the 
owner,  *and  sait  brought  against  him  by  one  of  the  claimants,  and  the  amount  is 
miaaeertained,  the  owner  [defendant]  cannot  be  permitted  to  allege  that  he  is  in- 
debted to  the  contractor  in  a  less  sum  than  the  plaintiffii  claim  against  the  contractor, 
and  be  allowed,  under  section  129.  of  the  code,  to  pay  the  balance  into  court  and  have 
the  claimants  subsUtnted  in  his  place.  It  is  not  the  case  for  an  interpleader.  The 
arooimt  is  unliquidated,  and  the  notices  of  the  claims  are  not  for  the  same  debt. 
Chamhtrlaim  v.  O'Connor,  8  Pr.  R.  45. 

c  This  section  is  the  controlling  section  in  determining  whether  a  demurrer  for 
defect  of  parties  is  well  taken  or  not.  Mason,  J.,  m  Wallace  y  Eaton,  5  Pr.  R,  99 
102.    See  note  to  section  121  of  this  code. 

/.  With  reference  to  the  persons  entitled  to  the  benefit  of  the  act,  a  party  who  by 
ha  own  act  is  placed  in  a  position  to  be  sued,  cannot  call  upon  the  court  to  substitute 
another  defendant  in  his  stead.  9  Bing.,  82 ;  and  a  defendant  who  is  sued  for  the 
cecoTery  of  property  in  his  possession,  in  which  he  has  no  interest,  but  which  is  claim- 
ed by  a  third  party,  cannot  apply  to  be  relieved  under  the  statute  against  the  claim  of 
tbe  plaintiff  and  such  third  party,  if  he  has  an  indemnity  from  the  claimant  Tuekir 
▼.  MarriMy  1  C.  and  M.,  73  ;  S.  C.  1  Dowl.,  639.  A  lien,  however,  attaching  npon 
Ibe  goods  in  dispute,  and  which  must  be  satisfied  by  the  party  who  ultimately  turns 
0ai  lo  be  entitled  to  them,  does  not  prevent  the  party  who  holds  the  goods  from  ap- 
plying to  tbe  court  for  relief.  Cotter  v.  Bank  of  England,  3  Mo.  &  S.  180,  S.  C.  3 
Dvwlf  728.  But  Uie  case  of  a  wharfinger  who  claims  a  lien  on  goods  for  wharfage, 
Ac,  which  attaches  only  on  one  of  the  parties  by  whom  the  goods  are  claimed,  is 
not  within  the  act  2  Mo.  d;  S.,  131 ;  9  Bing.,  84.  Goods  consigned  to  A.  and 
waiehonsed  in  the  London  docks,  were  claimed  by  B.  The  dock  company  refused 
to  deliver  them  to  A.  without  an  indemnity,  whereupon  A.  brought  trover,  with 
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oonnU  for  special  damage  for  the  detention.  The  oompany  applied  for  relief  nnder 
this  act,  and  it  was  granted  to  them.  Lucas  v.  London  Dock  Co^  4  B.,  &  Ad.  378. 
The  court  cannot  relieve  a  stake-holder  until  action  brought  against  him,  and  de- 
claration ;  but  if  acting  in  good  faith  he  will  be  allowed  his  costs  out  of  the  fund  in 
court.    Parker  y.  Linnett,  2  Dowl.,  562. 

a.  Where  a  party  is  sued  in  two  courts,  he  must  obtain  interpleader  orders  in 
both.  Allen  Y,  Gilby,  3  Dowl.,  143.  If  the  parties  do  not  appear  to  oppose  the  mak* 
ing  of  the  order,  there  mnst  be  an  affidavit  of  the  service  of  notice,  ic,,  upon  them j 
and  the  court  will  make  the  order  in  their  absence.    JervWa  Ruleo,  p.  40. 

b.  Where  the  plaintiff  sold  to  the  defendant  goods  of  a  party  deceased,  to  whom 
third  party  afterwards  took  out  administration  and  claimed  the  price,  held  that  it  was 
not  a  case  within  the  act ;  but  the  ground  of  refusal  to  pay  to  theplalntiff  was  to  be 
shown  by  plea.    Jamee  v.  Pritehardt  8  Dowl.,  890 ;  7  Mees.  &  W.,  216. 

e.  Where  the  defendant  advertised  a  reward  for  Information  leading  to  the  dis- 
covery of  a  felony,  and  several  parties,  having  given  information  more  or  less  male- 
rial,  claimed  the  reward,  held  not  a  case  within  the  statute^  Gay  v.  Whitman^  5 
Sc,  795. 

d.  Where  the  defendant  was  liable  to  pay  purchase  money  to  one  or  other  of  two 
parties,  held  that  it  being  a  matter  of  interest  to  him  to  know  to  whom  he  was  to 
pay,  it  could  not  be  said  that  he  did  not  claim  any  interest  in  the  subject  matter  of 
the  suit,  and  that  it  was  not  a  case  within  the  act.  Newton  v.  Moody,  7  DowL, 
582. 

e.  Where  the  depository  claimed  a  personal  interest  in  part  of  the  fund  claimed 
by  one  of  the  claimants ;  held  that  it  was  not  a  subject  of  an  interpleader  order. 
Moore  v.  Ueher,  7  Sim.  384. 

/.  So  where  he  had  by  admission  given  to  one  of  the  claimants  a  right  ot  action 
against  him  in  respect  to  the  subject  of  claim.  Crawehay  v.  Thornton,  7  Sim.  391. 
Confirmed  on  appeal,  2  Myl.  d^  Cr.  1,  and  see  Peareon  v.  Cardan,  4  Sim.  218 ;  and 
affirmed  on  appeal,  2  Ross.  &  M.  606. 

jT*  Where  the  adverse  claim  was  set  up  in  respect  of  money  due  on  a  contract  for 
work  and  labor,  held  that  the  act  did  not  apply.  Turner  v.  KendmU,  Mayor  of,  2 
Dowl.  and  L.,  197 ;  13  Mees.  &  W.,  171. 

h.  A  purchaser  cannot  call  upon  his  vendor  to  interplead  with  a  third  party  claim- 
ing to  be  the  owner  of  the  goods  sold,  although  the  one' is  suing  for  the  price  and  the 
other  to  recover  the  goods  in  trover,  such  being  a  case  to  which  the  statute  does  not 
apply.    Slaney  v.  Sidney,  14  Mees.  &  W.,  8U0 ;  3  Dowl.  A  L.,  250. 

i.  The  rule  was  reOised  at  the  ingtanceof  a  stake-holder  of  money  on  an  illegal 
wager.  Applegarth  v.  Colley,  2  Dowl.  N.  S.,  223.  Where  a  party,  seeking  re- 
Kef,  has  given  to  any  other  of  the  litigant  parties  a  right  against  himself  indepen- 
dent of  the  property  in  dispute,  held  not  a  case  within  the  act ;  held  also  that  the 
court  had  no  right  to  bar  the  claim  of  a  foreigner  residing  abroad.  Patomi  v. 
Campbell,  3  Dowl.  N.  S.,  397 ;  12  Mees.  &,  W.,  277.  Where  the  goods  were  con- 
signed for  sale  by  A.  to  his  factor,  who  sold  them  to  the  defendant,  and  upon  the 
factor  becoming  bankrupt,  tbe  price  was  claimed  by  A.,  and  also  by  the  assignees, 
— "held  that  the  purchaser  was  entitled  to  the  rule  of  interpleader.  Johnson  v. 
Shaw,  4  Mann.  A  6r.,  916. 

j.  Where  the  defendant  had  purchased  cattle  of  the  plaintiff,  and  sent  a  biD  ao- 
oepted  in  blank  for  the  drawer's  name  for  the  payment,  which  came  into  the  hands 
of  third  parties  for  valuable  consideration,  the  plaintiff  denied  that  it  had  ever  been 
received  or  indorsed  by  him,  and  he  bad  commenced  an  action  for  the  price  of  tbe 
cattle;  the  hofder  of  the  bill  also  threatening  proceedings  on  it  against  tbe  defend- 
ant: held,  that  it  not  being  shown  that  the  cross  claims  were  on  the  same  aubjecl 
matter,  and  the  defendant  might  be  liable  to  one  or  other  of  the  parties,  it  was  not  a- 
case  within  the  act     Farr  v.  Ward,^  Mees.  &  W.,  844. 

k.  Under  this  statute  It  was  held,  that  the  court  would  not  grant  an  interpleader 
order  on  the  ground  that  the  claimant  set  up  a  right  of  action  against  the  defendant 
in  respect  of  the  same  subject  matter,  where  it  appeared  that  the  plaintiff's  claim 
against  the  defendant  rested  not  merely  upop  the  ri{rht  of  property,  but  also  on  the 
personal  contract  of  the  defendant.    Lindsay  v.  Barrow,  6  C.  B.,  291.    Thus,. 


§  122.]  IKTEBFLEADBS.  '  119^ 

wb«re  A.,  profeaBUig  to  act  as  agent  of  B.,  obtained  from  C.  an  advance  of  money  upon 
the  oecflhty  of  plate  in  A/s  poaseasion  belonging  to  B.,  after  A/s  death  C.  brought 
detume  he  the  plate  against  hia  executora.  B.  also  demanded  it  of  the  exeoatora. 
It  was  held  not  a  case  for  an  interpleader  order.    lb. 

c  At  common  law,  the  courts  woald  in  general  protect  their  own  officers  when 
aeiiiig  b^na  fide  in  execotiog  the  prooesa  of  the  court  (as  a  sheriff  acting  in  obedi- 
coee  to  a  writ  of  ^rt/actas)  from  the  risk  of  liability  to  two  different  claimants, 
m  where  be  bad  seized  goods  under  a  writ  of  fi.  fa.,  provided  he  applied  to  the  court 
aa  aooa  as  be  found  himself  in  peril ;  as  if  upon  such  seizure  he  had  notice  that  the 
party  whose  goods  he  had  taken  had  committed  an  act  of  bankruptcy,  and  that 
aaqgneee  elaimed  the  property,  aa  there  was  a  reasonable  doubt  whether  the  goods 
were  not  liable  to  an  extent  of  the  crown,  the  court  would. enlarge  the  time  for  re- 
taming  the  writ*  when  ruled  by  the  plaintiff  to  do  so,  until  he  or  the  assignees  had 
iadeiiiBified  him,  or  had  t'nler  ««  settled  their  mutual  claims,  and  would  compel  the 
advene  claimant  to  try  the  right,  whilst  the  proceeding  against  the  sheriff  or  officer 
waa  mmpetkded,  or  upon  the  terms  of  his  brioging  the  proceeds  into  court  to  abide 
the  resolt  At  common  law  this  waa  the  only  mmle  of  relief  to  the  sheriff  who  had 
aeixed  the  goods  in  settlement ;  for  he  could  not  file  a  bill  of  interpleader,  becauae 
aa  observed  by  Lord  Eldon,  '*  a  person  cannot  file  a  bill  of  interpleader  who  waa 
obliged  to  pot  his  case  upctn  thii^  that  as  to  some  of  the  parties  he  might  be  a  wrong- 
doer, as  by  the  seizure  and  temporary  detention  of  the  goods.'*  Slingsby  v.  Boulton, 
1  Vea.  and  B-,  334.  For  the  same  reason  the  court  of  king's  bench  in  England  on 
tlie  motion  of  an  auctioneer  who  had,  before  notice  of  any  third  person's  claim,  sold 
UDder  ao  execution  by  the  direction  of  the  sheriff,  gave  him  leave  to  bring  the  pro- 
oeeds  into  court,  with  a  stay  of  actions  against  him.  Chittj's  Gen.  Fr.,  218,  341, 
and  aee  note  to  section  391  of  this  code. 

6.  Where  an  issue  has  been  directed  by  the  court  to  try  the  right  of  contending 
parties  to  the  property  in  question,  and  the  intermediate  party  has  paid  money  into 
court  to  abide  the  event  of  the  issue,  the  successful  party  cannot  move  to  have  the 
numey  paid  oat  to  him  until  final  judgment  has  been  Bigned.  Cooper  v.  Lead 
Smeltiag  Co.,  9  Bing.,  634 ;  2  Mo.  and  S.,  810 ;  S.  C,  1  Dowl,  728. 

e.  To  entitle  a  party  to  interplead,  he  must  admit  a  right  in  two  claimants,  and 
also  show  two  elaimanta  in  existence  capable  of  interpleading.  Browning  v.  Wat- 
kinty  10  Sme.  and  M.,  482.  Therefore,  the  complainant  in  a  bill  of  interpleader 
caaaoi  after  the  filing  of  the  bill  set  up  a  right  in  himself  to  the  fund  in  contro- 
T«ny.     Anderton  v.  Wilkinson^  10  Sme.  and  M.,  601* 

d.  Where  the  defendant,  R.,  gave  bis  promissory  note  payable  to  the  order  of 
I>.  B.  J.,  guardian,  dec,  and  shortly  after  D.  B.  J.  died,  and  N.  S.  was  appointed 
guardian  in  his  st^ad,  and  took  possession  of  such  note  without  indorsement,  pay- 
ment of  the  note  was  demanded  of  the  defendant  by  N.  S.,  and  also  by  the  admine 
laUalof  of  D.  B.  J.  The  administrator  of  D.  B.  J.  afterwards  sued  R.  to  enforce 
payment  of  the  note.  On  motion  of  R.  it  was  ordered  that  N.  S.  should  be  substi- 
tated  as  defendant  on  payment  into  court  by  R.  of  the  amount  of  the  note.  Van 
Bmtkirk  v.  fioy,  8  Pr.  R.,  425,  and  per  Harris,  J.  This  is  obviously  a  fit  case  for 
the  exercise  of  the  dbcretion  vested  in  the  court  by  the  122d  section  of  the  Code 
The  mere  fact  that  a  third  person  made  some  claim  to  the  subject  matter  of  the 
action,  ahoald  not  induce  the  court  thus  to  interfere.  But  this  seems  to  be  a  case 
irbere  the  defendant,  though  entirely  indifferent  between  the  parties  claiming  the 
fimd,  and  ready  and  willing  to  pay  it  to  either  who  may  be  entitled  to  it,  cannot, 
by  paying  it  to  either,  or  even  by  submitting  the  matter  to  the  decision  of  the  court 
in  this  action,  be  protected  against  another  action  by  Mra.  Skinner,  the  holder  of 
Um  note.  It  would  be  oppressive  to  compel  the  defendant  to  occupy  such  a  positiou 
*  *  *  Xo  injostica  can  result  from  granting  this  motion.  The  defendant  ought 
not  to  be  eompelled  to  litigate,  when  he  is  ready  and  willing  to  pay  ail  that  ia  de- 
amnded  of  him  provided  he  can  be  freed  from  further  litigation  on  the  subject 
Dader  these  circumstances  an  order  must  be  entered,  that  upon  payment  by*  the 
defbodant  within  ^f^  days  after  the  entry  of  this  order,  to  the  clerk,  of  the  amount 
dse  for  principal  and  interest  on  the  note  in  question,  deducting  therefrom  ten  dollars 
t&r  the  costs  of  this  motion,  N.  S.  be  substituted  aa  defendant  in  this  action  in  the 
pbee  of  the  praaent  defendant,  and  that  the  present  defendant  be  discharged  from 
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liability  to  either  ptrty  on  accoont  of  the  matters  in  controveray.  The  order  moit 
farther  provide  that  if  N.  S.  shall  not  within  twenty  days  after  service  of  a  copy  of 
this  order  and  a  copy  of  the  complaint,  appear  and  defend  the  action,  the  mooeys  so 
deposited  shall  be  paid  over  to  the  plaintiff 

a.  The  provisions  in  section  1S2  are  founded  upon  the  English  statute  I  icZ 
Wni.4,  c.  58,  and  hence  the  decisions  upon  that  statute  have  with  great  propriety  been 
referred  to.  They  appear  to  have  settled  the  rale  that  it  is  only  when  no  other 
question  than  the  right  of  property  is  meant  to  be  litigated,  that  an  interpleader  can 
justly  be  allowed.  When  it  is  alleged  that  the  person  who  seeks  to  be  discharged  as 
a  mere  depositor  or  stake-holder  is  liable,  upon  any  ground  independent  of  this 
title,  the  application  roust  be  denied.  •  *  *  The  words  of  the  English  statute 
do  not  at  all  differ  in  meaning  from  those  of  the  code ;  and  the  court  of  exohequer 
has  held,  that  by  their  necessary  construction  they  preclude  a  purchaser  of  goods 
from  calling  his  vender  to  interplead  with  a  third  person  claiming  to  be  the  ownec. 
«  •  »  •  fhe  provisions  of  the  code,  like  those  of  the  English  statate  were 
certainly  not  designed  to  introduce  new  cases  of  interpleader,  but  merely  to  enaUe 
defendants  in  cases  where  an  interpleader  is  proper,  to  relieve  themeelyes  by  a 
summary  prooeeding  from  the  delays  and  expense  of  a  formal  action.  Sherman  v. 
Partridge,  1  Abbott,  260. 

TITLE  IV. 
Of  the  place  of  trial  of  Civil  Actions, 

Section  123.  Actions  to  be  tried  where  subject  matter  situated. 

124.  Action  to  be  tried  where  cause  of  action  arose. 

125.  Actions  to  be  tried  where  the  parties  reside. 

126.  Changing  place  of  trial. 

§  123.  [103.]  (Amended  1849.)  Actions  to  he  tried  where 
subject  matter  situated. 

Actions  for  the  following  caases  must  be  tried  in  the  county 
in  which  the  subject  of  the  action,  or  some  part  thereof,  is  situ- 
ated, subject  to  the  power  of  the  court  to  change  the  place  of 
trial,  in  the  cases  provided  by  statute :    • 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or  inter- 
est therein,  or  for  the  determination  in  any  form  of  such  right 
or  interest,  and  for  injuries  to  real  property  ; 

2.  For  the  partition  of  real  property  ; 

3.  For  the  foreclosure  of  a  mortgage  of  real  property ; 

4.  For  the  recovery  of  personal  property  distrained  for  any 
cause ; 

b.  This  section  and  section  124  together,  compose  section  103  of  the  Code  of  1848. 

.  c.  Under  section  103  of  the  Code  of  1848,  in  an  action  brought  to  foreclose  a 
mortgage,  it  appeared  that  the  mortgaged  premises  were  in  the  county  of  Cortland. 
That  the  money  was  loaned  m  the  county  of  Columbia,  where  the  mortgage,  after 
being  recorded  was  delivered  to  the  mortgsgee.  The  county  of  Columbia  was  desig- 
nated in  the  complaint  as  the  place  of  trial.  Before  the  time  of  answering  ezpirM, 
defeudant  served  a  written  demand  that  the  trial  be  had  in  Cortland.  Plaintiff's 
attorneys,  in  reply,  served  a  notice  on  defendant's  attorney,  insisting  that  Columbia 
was  the  proper  county  in  which  to  try  the  action,  and  saying  they  should  notice  the 
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eaoM  for  trial  io  that  county.  Defendant  then  rooyed  to  change  the  place  of  trial 
from  Colombia  to  Cortland,  and  Mr.  Jastice  Parker  in  (g^ranting  the  motion,  said, — 
**The  qaestion  u»  which  is  the  proper  county  for  the  trial  of  this  action,  nnder 
9. 103  [123]  of  the  Code  7"  I  am  not  aatisfied  that  the  oanse  of  action  arose  iu 
Colombia  becaoae  the  money  was  loaned  there.  That  would  certainly  be  the  case 
in  the  action  on  the  bond  alone ;  but  where  the  plaintiff  seeks  to  foreclose  the  mort- 
gafo,  the  loan  of  the  money  must  be  considered  in  connection  with  the  lien  on  the 
land ;  and  the  canse  of  action  cannot  be  complete  without  a  lien  in  Cortland  county. 
I  think  Cortland  county  should  have  been  designated  by  the  plaintiff  as  the  place  of 
trial.    MUler  t.  Hall,  1  Code  Rep.,  113. 

a.  Where  a  loan  is  made  by  one  non-resident  to  another,  out  of  this  State,  and 
ncnred  by  a  draft  drawn  upon  a  person  residing  within  this  State,  the  cause  of  ae- 
tkn  cannot  be  said  to  have  arisen  within  this  State.  Western  B*k  v.  City  B^k  of 
Mumhue,  7  Pr.  R,  238. 

h.  Where  a  contract  is  made  at  one  place  and  is  to  be  performed  at  another,  the 
caose  of  action  upon  snch  contract  arises  at  the  latter  pface.  Burekle  ▼.  Eekhart, 
3  Corns.,  132. 

c  Where  a  complaint  among  other  things  prayed,  that  the  right  of  the  defend- 
ant to  the  land  in  question  in  the  action,  might  be  adjudged  to  be  subordinate  to  the 
right  of  the  plaintiff,  and  that  the  defendant  might  be  ordered  to  give<up  the  poaaes- 
sioD  of  the  laid  land,  Eklwards,  J.,  said.  I  think  thb  is  a  case  within  the  latter  clause 
of  sectioo  123,  snbd.  I,  of  the  code.    Main  v.  Ramaen,  3  Code  Rep.,  138. 

§  124.  [104.]  (Amended  1849.)  Actions  to  he  tried  where 
cattse  of  action  arose. 

Actions  for  the  following  causes  must  be  tried  in  the  county 
where  the  cause  or  some  part  thereof  arose,  subject  to  the  like 
power  of  the  court,  to  change  the  place  of  trial  in  the  cases  pro- 
vided by  statute : 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by 
Btatnte;  except,  that  when  it  is  imposed  for  an  offence  com- 
mitted on  a  lake,  river,  or  other  stream  of  water,  situated  in 
two  or  more  counties,  the  action  may  Tbe  brought  in  any  county 
bordering  on  snch  lake,  river,  or  stream,  and  opposite  to  the 
place  where  the  oSisnce  was  committed ; 

2.  AgJiinst  a  public  officer  or  person  specially  appointed 
to  execute  his  duties,  for  an  act  done  by  him  in  virtue  of  his 
office,  or  against  a  person  who,  by  his  command  or  in  his  aid, 
shall  do  anything  touching  the  duties  of  such  officer. 

d.  Tlis  section  and  the  preceding  (section  123)  are  taken  yerbatim  from  section 
lOSoftbe  code  of  1848. 

<.  These  actions  were  made  local  by  the  revised  statutes,  2  R.  S.,  2d  ed.  395,  a. 
8, 9 ;  ib.  377,  s.  28 ;  »6.  330,  s.  3.  Under  the  revised  statutes  (2  R.  S.,  277,  s.  28), 
of  which  this  section  is  nearly  a  literal  transcript,  it  was  held  that  the  provisions  re- 
■pectiBg  actions  against  officers  applied  only  to  affirmative  acts,  and  not  to  mere 
ttoiMion  or  neglect  of  official  dnty.    13  Wend.,  35,  26& 

/.  The  last  mentioned  provision  of  the  revised  statutes,  is  amended  by  the  laws 
of  1843,  p.  257,  cap.  201,  by  adding  thereto  the  following  proviso :  Provided,  however, 
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that  actions  broaght  by  the  coanty  or  town  offieen  of  one  oounty  in  their  offieial  ca> 
paoity,  egainat  the  county  or  town  offieen  of  uiqther  coanty  in  their  official  capacity, 
■ball  be  laid  in  lome  coanty  adjoining  the  ^county  of  the  defendanta,  except  the 
coanty  of  the  plaintiffs. 

a.  The  re^iired  etatntee  (2  R.  S.,  330,  sec.  S,  lab.  3),  proyide  that  for  the  par- 
poeee  of  a  fair  and  impartial  trial,  the  court  may  order  the  isBuea  to  be  tried  in  aome 
other  coanty,  when  it  appeara  that  a  fair  and  impartial  trial  cannot  be  had  in  the 
coanty  in  which  the  yenue  la  laid ;  and  by  see.  3,  it  ia  proyided,  that  in  actions 
againat  public  offieera,  or  against  peraons  specially  appointed  to  execute  the  dnttes  of 
such  officers,  for  any  act  done  by  them  by  yirtue  of  their  offioea  reapeotiyely,  and  in 
■aita  against  other  peraona,  who,  by  the  commandment  of  such  officers,  or  in  their  aid 
or  assistance,  do  any  thing  tonohiog  the  duties  of  such  office,  which  are  required  by 
law  to  be  laid  in  the  county  where  the  fact  happened,  if  it  shall  not  appear  on  the 
trial  that  the  cause  of  such  action  arose  within  the  county  where  such  trial  is  had» 
the  jury  shall  be  discharged  and  judgment  of  discontiooance  shall  be  rendered  against 
the  plainUff ;  and  aee,  9  Wend.,  208,  501 ;  12  ib.,  217,  265,  51. 

b.  An  action  by  the  people,  and  prosecuted  by  the  attorney  general,  is  within 
the  second  subdiyision  of  this  section.     The  People  y.  Haye9,  7  Pr.  R.,  248. 

e,  Commisrioners'  appointed  by  statute  to  lay  oat  and  bniid  a  road  for  the  nse  of 
the  public,  are  public  officers.    lb. 

d,  A  public  officer,  when  sued  for  an  official  act,  may  waiye  the  benefit  of  the 
statutory  proyision  that,  unless  it  appeara  upon  the  trial  that  the  act  was  done  with- 
in the  county  where  the  trial  waa  had,  the  jury  ahall  be  diacharged  and  a  jadgment 
of  diacontinuance  be  entered.  It  ia  upon  the  trial  that  the  objection  moat  be  rataed, 
and  the  omiaaion  of  the  defendant  to  raiae  it  then  is  to  be»  regarded  as  a  waiyer  by 
which  he  is  concluded.    Rowland  y.  WilhtUt  5  Sand.,  219. 

§  125.  [104.]    Action  to  he  tried  where  parties  reside. 

In  all  other  cases  the  action  shall  be  tried  in  the  coanty  in 
which  the  parties  or  any  of  them  shall  reside  at  the  commence- 
ment of  the  action ;  or  if  none  of  the  parties  shall  reside  in  the 
State,  the  same  may  be  tried  in  any  county  which  the  plaintifl' 
shall  designate  in  his  complaint ;  subject,  however,  to  the 
power  of  the  court  to  change  the  place  of  trial,  in  the  cases  pro- 
vided by  statute. 

e.  The  46th  section  of  the  judiciary  act  of  1847  (Laws  of  1847,  p.  333),  proyided 
that  "  all  other  isaues  of  fact  joined  in  any  action  ahall  be  tried  in .  the  county  in 
which  the  parties  or  aome  of  them  reside,"  &c. ;  and  it  waa  held  tliat  by  the  word 
'*  parties,'*^  waa  meant  parties  in  interest,  and  not  the  ^nomtnai  parties  or  partiss 
to  the  record.  Hart  y.  Oatman^  1  Barb.  S,  C.  R.,  229  ;  and  aee  Henry  y.  Bank  of 
Silina,  5  Hill,  532.  Therefore  on  a  motion  to  change  the  yenne  from  New  York 
to  Monroe,  on  the  ground  among  others,  that  neither  of  the  parties  to  the  action 
were  residents  of  the  city  of  New  York,  but  that  one  resided  in  Seneca,  and  the 
other  in  Monroe  county,  it  appearing  by  affidayit,  that  one  Erneat  Fielder,  was  the 
real  plaintiff  in  interest,  and  that  he  reaided  in  the  city  of  New  York,  the  motion 
waa  denied. 

/.  In  an  action  in  the  nature  of  quo  warranto,  the  place  of  trial  may  properly  be 
laid  in  any  county  in  the  State.  The  people  are  a  party  whose  residence  extends  to 
eyery  county.     The  People  y.  Cook,  6  Pr.  R.,  448. 

g.  Itseems  that  in  cases  where  the  place  of  trisl  is  at  the  option  of  the  plaintiff,  be 
may  by  an  amendment,  of  course  within  the  time  allowed  for  an  amendment,  of 
coarse  change  the  place  of  trial  named  in  the  coroplunt.    7  Cow.,  164. 

A.  Can  a  railroad  corporation  haye  a  residence  in  any  county  T  (Vermont  R.  R, 
Co,  y.  tforthern  R.  R.  Co.,  1  Code  Rep.,  N.  S.  401 ;  6  Pr.  R.,  106).    It  is  a  resi- 
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deniof  «TCi7  ooimty  throagh  which  ita  road  paasee.  (15  Barb.,  560),  and  a  resi* 
dent  of  the  eoiuty  where  the  office  of  the  company  ii  located,  and  its  general  bnai- 
BflH  eanied  on.     Oonroe  ▼.  NaU  Pro,  Ins.  Co.,  lU  Pr.  R.,  403. 

a.  The  place  of  trial  of  a  transitory  txctionj  where  the  plaintiff  and  defendanta 
reniB  ht  di€brent  ooontiea,  ihould  be  in  the  county  where  the  principal  transaction 
between  the  partiea  oocnrred,  and  where  it  aftpears  the  largeet  number  of  the  wit- 

BeMee*  wholLoow  any  thing  of  the  fiMsts,  reeide.    Jordan  ▼.  Oarruony  6  Pr.  R.,  6. 

• 

§  126.  [105.]  (Amended  1851.)  Change  of  place  of  trial. 
'  If  the  connty  designated  for  that  purpose  in  the  complaint, 
be  not  the  proper  county,  the  action  may,  notwithstanding,  be 
tried  therein,  unless  the  defendant,  before  the  time  for  answer- 
ing expire,  demand  in  writing  that  the  trial  be  had  in  the 
proper  county,  and  the  jplace  of  trial  he  thereupon  changed  hy 
consent  qf  parties,  or  hy  order  qf  the  comi,  as  is  provided  in  thia 
section.  « 

The  court  may  change  the  place  of  trial  in  the  following^ 
cases  : 

1.  When  the  county  designated  for  thai  purpose  in  the  comr 
plaint  is  not  the  proper  county  / 

2.  When  there  is  reason  to  helieve  that  an  impartial  triaf 
cannot  he  had  therein; 

3.  When  the  convenience  qf  witnesses  and  the  ends  qf  justice 
would  he  promoted  hy  the  change. 

When  the  pUice  of  trial  is  changed,  all  other  proceedings 
shaU  he  had  in  the  county  to  which  the  place  of  trial  is  changed^ 
unless  otherwise  provided  hy  the  consent  of  the  parties  in  writing 
duly  fled,  or  order  of  the  court ;  and  the  papers  shall  he  fled  or 
transf erred  accordingly. 

Tbe  amendment  is  the  addition,  at  the  end,  of  the  words  in  italie, 

1.  On  changing  the  flaee  of  trial    named   in  the  complaint,  for    the  reason 
that  the  eomnty  designated  is  not  the  prpper  county. 

ft.  By  the  ^  proper  county**  is  meant  a  county  in  which  one  of  the  parties  to 
the  actioB  residea :  per  Justice  Sill,  in  Lynch  y.  Moaher,  4  Pr.  R.,  86-8S  \  2  Code 
Rep.,  54. 

e.  The  demand  should  be  that  the  trial  be  had  in  the  "  proper  county  ;*'  and 
where  a  defcmdant  served  a  demand  that  the  oause  be  tried  in  the  '*  county  of  New 
Terk,"  his  demand  was  held  to  be  irregular,  and  that  instead  of  naming  the  county 
m  which  be  desired  the  trial  to  be  had,  he  should  have  asked  that  the  cause  be  tried 
m  the  **froper  county."    Beardsley  ▼.  Diekerson^  4  Pr.  R.,  81. 

ct  Tlie  demand  most  be  made  before  the  time  for  answering  expirei ;  and  the 
time  for  answering  will  be  deemed  to  expire  on  the  service  of  the  answer,  although 
the  aaawer  may  Im  put  in  before  the  expiration  of  thf  time  allowed  for  that  purpose ; 
and  the  demand  to  have  the  trial  in  the  proper  county  served  after  an  answer  may 
he  diaregarded.  Milligan  v.  Brophy,  2  Code  Rep.,  116.  But  the  demand  may  be 
made  simultaneously  with  the  service  of  the  answer.  Mairs  v.  Remsen,  3  Code 
RcfL,  13S.  V 
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a.  The  demand  doea  not  of  Itself  change  the  place  of  trial ;  and  if  only  aaeh  de- 
mand be  made,  and  the  piaintiflf  neglect  or  refuse  to  change  the  place  of  trial  to 
the  proper  coanty,  the  remedy  of  the  defendant  is  to  apply  on  the  trial  for  a 
dismissal  of  the  complaint.  {Haibrouek  ▼.  McAdam,  3  Code  Rep.,  39:  4  Pr. 
R.,  342.) 

h.  Under  the  fortner  practice,  wheVe  the  place  of  trial  mentioned  in  the  declara- 
tion (the  Venue)  was  not  the  proper  county,  the  only  remedy  of  the  defendant,  ex- 
cept he  waa  a  public  officer,  was  by  demurrer,  plea  in  abatement,  or  motion  for  a 
nonsuit  at  the  trial.  12  Wend.,  265,  51  (6).  But  by  the  present  practice  it  seems, 
that  if  after  a  demand  to  have  the  place  of  trial  changed  to  the  proper  county  the 
plaintiff  neglects  or  refuses  to  make  the  change,  the  defendant  may  move  to  have 
the  place  of  trial  changed,  on]  the  ground  that  the  place  of  trial  mentioned  is  not 
the  proper  county.  Mairt  t.  JtemsKn,  3  Code  Kep.,  138 ;  Moore  y.  Gardner  ^Z  tb. 
224 ;  5  Pr.  R.,  243  ;  Hatbrouck  v.  McAdam,  3  Code  Rep^  39  ;  4  Pr.  R.  342. 

e.  In  Hatbrouck  ▼.  McAdam^  tupra,  Edmonds,  J.,  held,  that  to  change  the  place 
of  trial,  application  must  be  made  to  the  court  by  one  party  or  the  other ;  and  either 
party  may  make  it ;  and  he  continued  by  saying :  '*  The  necessity  of  an  application 
to  the  court  is  quite  apparent ;  for,  snppose  the  plaintiff  resides  in  one  county,  the 
defendant  in  another,  and  the  place  of  trial  is  designated  in  a  third — into  which  of 
the  two  proper  counties  is  the  place  of  trial  to  be  changed  f  i!nd  so  if  there  are 
several  defendants  residing  in  different  counties,  which  defendant  is  to  have  the 
choice  ? 

d.  "  The  whole  thing  is  subject  to  the  power  of  the  court  to  change  the  place  of 
trial  under  section  125,  and  its  power  must  be  invoked.  The  defendant  by  hia  own 
act  cannot  change  it" 

e.  These  views  were  confirmed  by  Hubbard,  J.,  who,  in  delivering  his  declsioD  in 
the  case  of  the  Vermont  Central  R.  R,  Co,  v.  The  Northern  R,  R,  Co.,  6  Pr.  R., 
107,  says,  "  By  the  judiciary  act  of  1847,  section  46,  the  only  remedy  was  by  mo- 
tion if  an  improper  venue  was  designated,  and  such  motion  was  required  to  be  made 
before  the  time  for  answering  expired.  The  code  preserves  the  principle  of  that  act 
in  regard  to  the  locality  of  the  venue,  bnt  substitutes  a  new  practice  in  relation  to  the  re- 
moval. By  the  126th  section  a  written  demand  in  place  of  the  motion  is  required.  4  A 
motion  is  only  f  equisite  or  allowable,  it  seems  to  me,  in  the  event  the  demand  is  disre- 
garded. The  object  of  this  material  change  of  the  practice  in  this  particular  may 
have  been,  and  probably  was,  to  allow  the  plaintiff  an  opportunity  of  voluntarily  cor- 
recting his  error  by  amendment,  stipulation,  or  otherwise,  without  the  expenae  and 
delay  of  a  motion. 

/.  <*  The  demand  alone,  it  seems,  does  not,  ipso  facto,  operate  to  change  the 
venue.  If  not  changed  by  the  voluntary  act  of  the  plaintiff,  it  must  be  effected  by 
the  order  of  the  court  on  motion.  This  order  is  clearly  contemplated  by  rule  3  of 
the  supreme  court,  which  provides  that  in  case  the  place  of  trial  is  changed  for  the 
reason  that  the  proper  county  ia  not  specified  as  required  by  section  125  of  the  oode» 
the  papers  on  file  at  the  time  of  the  order  making  such  change  shall  |be  transferred  to 
the  county  specified  in  such  order.  The  venue  is  changed  by  the  order,  and  not  by 
force  of  the  demand.  As  the  statute  prescribes  the  practice,  it  seems  imperative  that  a 
written  notice  requiring  the  removal  of  the  venue  to  the  proper  county  should  first 
be  served,  and  until  that  is  done  a  motion  is  premature. 

g.  '*  I  have  used  the  term  venue  as  synonymous  with  the  place  of  trial  to  be 
designated  in  the  complaint,  and  in  contradistinction  to  the  place  of  trial  with  refer- 
ence to  the  convenience  of  witneses,  &c.  The  term  is  omitted  in  the  aode,  although 
the  distinction  between  the  venue  and  the  place  of  trial  is  preserved,  as  it  existed 
under  the  judiciary  act ;  and  for  perspicuity  the  words  may  still  with  propriety  be 
used,  when  defining  the  statutory  looality  for  the  trial.'' 

A.  It  seems  that  the  motioivby  the  defendant  to  change  the  county  of  trial  named 
in  the  complaint  to  the  proper  county,  and  the  granting  an  order  on  such  motion, 
will  not  prejudice  the  right  of  the  plaintiff  afterwards  to  move  at  the  proper  time 
and  on  the  necessary  affidavits  to  change  the  place  of  trial  either  for  the  convenience 
of  witMeases  or  to  obtain  an  impartial  trial.    Moore  v.  Gardner,  3  Code  Rep.,  224; 
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5  Pr.  R.  243.  In  Jlfa«oji  y.  Brown,  6  Pr.  R,  483,  Harris,  J.,  referringr  to  Moore  ?• 
Gardner,  fays  '*  the  decisioD  waa  right.  The  dietinction  between  venue  and  place  of 
trial  then  ezinted.  Bat  the  recent  alteration  (of  1851)  of  section  126,  eeems  to  have 
aboinbed  the  diatinction  between  the  venue  aiid  the  place  of  trial.  It  ia  now 
jHorided  that  when  the  place  of  trial  is  changed  the  record  is  to  go  with  it ; 
that  BOW  the  Tenue  can  no  Monger  be  in  one  county,  and  the  place  of  trial  in  another. 
It  would  therefore  bft  an  idle  ceremony  to  change  the  venue  to  the  proper  county 
vpoo  the  application  of  one  party,  when  it  is  made  to  appear  by  the  other  party,  that 
the  conveoience  of  witneaees  requires  the  trial  ahonid  be  had  in  some  other  county.'' 

a.  Id  a  sabaequent  case  {Park  r  Comley,  7  Pr.  R.,  356)  Barculo,  J.,  referring  to 
the  ease  of  Maeon  ▼.  BroiDn  (6  Pr.  R.,  483),  says.  That  was  a  case  eui  generU^  and 
inapplicable  to  ordinary  motions  to  change  the  venue  to  the  prt>per  county.  And  in 
Fork  V.  Carnley,  (supra)  it  was  held  that,  where  the  action  is  local  and  the  com- 
plaint lays  the  venae  out  of  the  proper  county,  the  defendant,  on  showing  the  fact, 
is  entitled  to  an  order  changing  the  place  of  trial  to  the  proper  county,  and  the 
pUintiflT  cannot  oppose  the  motion  on  the  ground  of  the  convenience  of  witnesses. 
The  change  for  the  convenience  of  witneaees  roust  be  on  a  separate  motion ;  but  such 
motion  may*  as  in  the  case  of  Mason  v.  Brown  (supra),  be  heard  at  the  same  time  as 
the  motion  to  change  the  place  of  trial  to  the  proper  county. 

6.  In  general,  all  the  defendants  should  unite  in  making  the  motion.  6  Wend., 
508 ;  19  Wend.,  700.  The  motion  be  made  by  one  or  more  of  several  defendants* 
Maira  v  Rewutn,  3  Code  Rep..  138 ;  and  see  6  Wend.,  508 ;  1  Pr.  R.,  156;  4  Hill, 
62,  Dole ;  Laws  of  1841,  p.  272,  sec.  1 ;  19  Wend.,  700.  But  where  the  motion  is 
made  by  one  of  several  defendants,  it  roust  be  on  notice  to  the  other  defendants,  ih^ 
i&lesa  the  other  defendants  are  in  default  for  not  answering,  in  which  case  it  is  pre- 
oamed  the  motion  may  be  made  without  notice  to  them.  12  Wend.,  200.  And 
where  the  action  is  against  several  but  some  oi^  have  been  served,  those  served 
may  move  alone,  and  without  notice  to  those  unserved.    4  Hill,  62,  note. 

c.  Where  the  motion  is  made  by  one  or  some  of  several  defendants,  without 
notiee  having  been  given  to  the  defendants  who  do  not  move,  the  court  will 
permit  the  motion  to  stand  over,  in  order  that  the  notice  may  be  given.  Maira  v. 
Remaen^  3  Code  Rep.,  138. 

d.  Where  the  defendant  daly  served  a  demand  to  have  the  place  of  trial  changed, 
it  was  held  that  they  could  not  be  charged  with  laches  in  moving  for  a  change  until 
the  plaintiffs  had  answered,  or  until  their  time  to  comply  with  the  demand  by 
service  of  an  amended  complaint  had  expired*  Conroe  v.  Nat,  Pro,  Ina.  Co.,  10 
Pr.  R.,  403. 

e.  It  seems  that  the  question  of  the  convenience  or  inconvenience  of  witnesses 
win  not  be  taken  into  consideration  on  a  motion  to  have  the  place  of  trial  changed  to 
tbe  proper  county  ;  thus,  where  the  plaintiff*  in  an  action  within  section  125,  named 
Onondaga  county  in  his  complaint  as  the  place  of  trial,  neither  party  resided  in  that 
ocmnty — the  defendant  lived  in  Oneida  county.  The  defendant  duly  demanded  to 
hmve  the  place  of  trial  changed  to  the  proper  county.  The  plaintiff  re fuaed  to  change 
the  place  of  trial  named  in  the  complaint  Thereupon  the  defendant  moved  to  have 
tbe  plaee  of  trial  named  in  the  complaint  changed  to  the  proper  county ;  this  was 
resisted  bj  the  plaintiff* on  the  ground  that  Onondago  county  waa  most  for  the  con- 
yrenienea  ot  his  witnesses.  The  court  granted  the  motion,  and  said  that  the  ques- 
tioa  oi  the  convenience  of  witnesses  was  not  in  issue.'  That  the  plaintiff*,  on  receipt  of 
the  demand,  ahoold  have  changed  the  place  of  trial  named  in  the  complaint  to  the 
proper  coanty,  and  then  at  the  proper  time  have  moved  to  change  the  place  of  trial 
for  tbe  convenience  of  witnesses ;  and  that  the  granting  the  motion  then  before  the 
court,  would  not  preclude  the  plaintiff  from  making  his  motion,  at  the  proper  time 
and  on  the  proper  affidavits,  to  change  the  place  of  trial  for  the  convenience  of  his 
witnessesi  Moore  v.  Gardner,  3  Code  Rep.,  2*24 ;  Par il;  v.  Cornley,  7  Pr.  R.,  356. 
Bee,  however,  Maaon  v.  Brown,  6  Pr.  R.,  483,  and  supra. 

/.  Section  46  of  the  judiciary  act  (Laws  of  1847,  p.  333),  expressly  provided 
thst  tbe  penue  might  be  changed  to  tbe  proper  county,  with  the  costs  of  the  qiotion  ; 
and  in  Northrop  v.  Van  Deuaen  (3  Code  Rep.,  140),  Parker,  J.,  said  that  on  all 
moiknm  to  ehsoge  the  place  of  trial  to  the  proper  coanty,  where  costs  wei  e  naked  for 
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by  the  notice,  costs  to  aUde  the  event  will  be  allowed,  and  this  whether  the  oider 
were  granted  or  refused. 

a.  Rule  3  of  the  sQpreme  coart  rales  declares,  that  in  esse  the  place  of  trial  it 
•changed  for  the  reason  that  the  proper  county  is  not  specified  in  the  complaint, 
papers  on  file  at  the  time  of  the  order  making  such  change  shall  be  transferred  to 
the  county  specified  in  such  order,  and  all  other  papers  in  the  cause  shall  be  filed  in 
the  county  so  specified.    See  rule  3  of  supreme  court  rules,  in  appendix. 

b.  By  the  judiciary  act  of  1847  (Laws  of  1847,  p.  333,  a  46),  which  was  said  to  be  in 
force,  notwithstanding  any  thing  in  the  code  of  1849  (Lynch  y.  Mother,  4  Pr.  R., 
86  ;  2  Code  Rep.,  54),  it  is  enacted  that  no  motion  to  change  the  place  of  trial, 
when  made  by  the  defendant,  shall  be  granted,  unless  the  defendant  making  the 
same  shall  have  made*and  served  with  the  notice  of  such  motion  an  affidavit  of 
merits ;  and  by  the  48th  rule  of  the  supreme  court  rules  it  is  provided,  that  in  addi- 
tion to  what  has  usually  been  stated  in  affidavits  concerning  venue,  either  party  may 
state  the  nature  of  the  contmyerey  and  show  how  his  witnesses  are  material,  and 
may  also  show  where  the  cause  of  action  or  the  defence  or  both  of  them  arose, 
and  these  facts  will  be  taken  into  consideration  by  the  court  in  fixing  the  place  of 
trial.  Under  these  provisions  it  has  been  held,  that  the  affidavit  of  merits  on  a 
motion  by  defendant  to  change  the  place  of  trial  must  state  distinctly : — 

1st.  That  the  defendant  has  fully  and  fairly  stated  the  ea$e  to  his  counael  [in 
the  cause],  and  give  the  name  and  residence  of  such  oonnsei ; 

3nd.  That  he  is  advised  by  his  said  counsel  that  be  haa  a  good  and  sub* 
etantial  defence  on  the  merits  \ 

3rd.  That  he  believes  he  has  such  a  defence. 

Lynch  v.  Moaher,  4  Pr.  R,  86 ;  2  Code  Repi,  54 ;  and  an  affidavit  which 
stated  that  the  defendant  had  a  go^  defence,  dtc,  **  as  he  is  advised  by  his  coansel, 
A.  B.,  &o.,  and  as  he  believe$  fru/y,"  was  held  insufficient  lb.  And  see  Riehmrda 
V.  Sweetner^  1  Code  Rep.,  117  ;  3  Pr.  R,  413  ;  where  it  was  held  that  an  affidavit 
that  the  defendant  had  stated  *^  the  facte  of  hie  de/iencc,"  instead  of  "  the  eaee^*^ 
was  insufficient;  and  again,  in  Elite  v.  Jonee,  6  Pr.,  296,  an  affidavit  which  stated 
that  the  defendant  had  stated  "  hie  caee  in  thie  cauee,*^  was  held  insufficient;  bat 
an  affidavit  that  the  defendant  had  stated  "  the  facte  of  thie  caee,**  was  held  suffi- 
cient Jordan  v.  Oarrieon,  6  Pr.  R.,  6.  The  45th  rule  of  the  supreme  court  does 
not,  as  has  been  said,  require  the  defendant  to  disclose  in  his  affidavit  the  matters 
which  he  intends  to  set  up  in  his  answer.  He  may  do  so,  but  if  he  prefers  to  omit 
it,  or  make  only  a  partial  disclosure  of  his  intended  defence,  he  may  do  so.  Mixer 
V.  khunt  4  Pr.  R,  409-412. 

e.  By  rule  44  of  the  supreme  court  rules  it  is  provided,  that  no  order  to  stay 
proceedings  for  the  purpose  of  moving  to  change  the  place  of  trial  shall  be  granted, 
unless  it  shall  appear  from  the  papers  that  the  defendant  has  used  due  diligence  in 
preparing  the  motion  for  the  earliest  practicable  day  after  the  service  of  the  complaint 
Such  order  shall  not  stay  the  plaintiff  in  putting  the  cause  at  issue,  or  taking  any 
other  step,  except  giving  notice  and  subpoenaing  witnesses  for  the  trial,  without  a 
special  clause  to  that  effect  On  presenting  to  and  filing  with  the  officer  granting 
the  order,  an  affidavit  showing  such  facts  as  will  entitle  the  plaintiff,  according  to 
the  settled  practice  of  the  court,  to  retain  the  place  of  trial,  the  officer  shall  revoke 
the  order  to  etay  proeeedinge;  and  the  plaintiff  shall  give  immediate  notice  of  auch 
revocation  to  the  defendant's  attorney. 

d.  We  would  here  remark,  that  the  distinction  between  local  and  transitory 
actions,  as  it  affects  the  question  of  venue  (the  county  of  trial  named  in  the  com- 
plaint), and  the  practice  of  moving  to  Change  the  place  of  trial  named  in  the  com- 
plaint,  for  the  reason  that  the  county  designated  is  not  the  proper  county,  aeems  to 
us  still  to  exist,  and  to  materially  affect  the  practice  in  relation  to  such  motions.  If. 
under  the  former  practice,  in  a  local  action,  the  venue  was  laid  in  the  wrong  connty, 
the  plaintiff  might  be  nonsuited  on  the  trial.  The,  judiciary  act  of  1847  (Lawa  of 
1847,  p.  332),  by  section  45  defined  which  were  local,  and  by  section  46  which  were 
transitory  actions.  The  45th  section  is  now  superseded  by  sections  123  and  124  of 
this  code,  and  the  said  section  46  is  still  in  force.    {Lynch  v.  Moeher,  4  Pr.  R,  86  ; 
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5t  Cod«  TLesp ,  54).  Tbftt  Mction  leaves  the  former  law  uDtonehed  as  to  the  aotiona 
therein,  and  in  aectiona  133  and  124  of  this  code  declared  to  be  local,  and  in  which  a 
plaintiff  might  be  nonsuited  if  the  venoe  was  laid  in  the  wrong  county,  but  provided 
that  as  to  the  actions  rendered  transitory  by  *'  thi9  see^'on,''  the  plaintifi*  should  not 
be  DODSoited  for  an  error  in  the  venue ;  but  when  the  venue  was  not  in  the  proper 
oonaty,  the  defendant  might  move  in  the  manner  therein  provided  to  have  the  venue 
changed  to  the  proper  county.  The  code  then,  by  section  126,  declared  that  in  all 
aelioDa,  local  aa  well  aa  transitory,  the  actions  might  be  tried  in  the  county  des- 
ignated aa  the  place  of  trial  in  the  complaint,  unless  the  plaintiff,  before  the  time 
far  answering  expire,  demand  in  writing  that  the  trial  be  had  in  the  proper  county. 
With  regard,  therefore,  to  the  actions  mentioned  in  the  123d  and  124th  sections, 
tbey  stand  on  a  different  footing  from  the  other  actions  mentioned  in  section  125. 
As  to  the  former,  the  law  appeari  to  l>e,  as  thus :  if  the  place  of  trial  named  in  the 
complaint  he  not  the  proper  oouoty,  the  plaintiff  may  be  nonsuited,  but  the  de- 
fendant  shall  not  be  allowed  to  move  to  nonsuit,  unless,  before  answering,  he  give 
notice  to  the  plaintiff  of  his  intention  ;  and  the  demand  by  the  defendant  to  have  the ' 
pbea  of  trial  mentioned  in  the  complaint,  changed  to  the  proper  county,  is,  in  effect, 
a  notice  to  the  plaintiff  that  the  county  named  is  not  the  proper  county,  and  that  so 
the  defendant  will  insist  on  the  trial.  The  question  as  to  whether  or  not  the  place 
of  trial  named  in  the  complaint  is  .the  proper  county,  cannot  io  many  caseis  be 
detarmtncd  nntfl  the  plaintiff  has  closed  his  case  on  the  trial ;  and  a  motion  to 
ehasge  the  place  of  trial  named  in  the  complaint,  to  the  proper  county,  must,  in. 
mmnj  cases,  involve  a  trial  of  the  action  upon  aflSdavits.  If  the  plaintiff  is  satisfied 
that  the  place  of  trial  named  in  the  complaint  is  the  proper  county,  and  is  willing 
to  ioeiir  the  risk  of  being  nonsnited  on  the  trial,  there  can  be  no  reason  why  the 
defesdant  9kmdd  even  if  he  may\lU  Wend.,  217,  265,  51),  teke  the  trouble  and 
risk  of  roakioff  a  motion  to  set  htm  right  •,  he  can  derive  no  benefit,  snd  may  lose  an 
advantago.  Because,  if  he  has  a  right  to  have  the  place  of  trial  changed  for  the 
caoveBieiiee  of  his  witnesMs,  or  because  he  cannot  obtain  an  impartial  trial  in  the 
comity  named  in  the  complaint  as  the  place  of  trial,  he  is  not  precluded  from  obtain- 
mg  ma  order  for  that  purpose,  merely  by  the  refusal  of  the  plaintiff  to  comply  with 
the  demand  to  change  the  place  of  trial  to  the  proper  county,  and  afler  obtaining 
Micfa  Older,  the  defendant  will  retain  the  right  to  move  to  nonsuit  the  plaintiff,  if,  on 
the  close  d  his  case  at  the  trial,  it  appear  b^  the  evidence  adduced  that  the  county 
Batned  in  the  complaint  is  not  the  proper  county.  (See,  however,  Mason  v.  Brovont 
6  Fr.  IL,  483.) 

«.  Exoept  in  requiring  that  the  defendant  must  make  a  demand,  before  answer, 
to  have  the  place  of  trial  named  in  the  complaint  changed,  or  otherwise  he  will  be 
precluded  from  moving  to  nonaait  on  the  trial,  on  the  ground  that  the  place  of  trial 
named  in  the  complaint  is  not  (he  proper  county,  the  practice  appears  to  differ  in  no 
respect  from  the  case  where,  unde^^ie  former  practice,  the  venue  was  laid  in  the 
^wToog  county. 

h.  By  the  former  practice  the  plaintiff  could  not  move  to  change  the  venue  (the 
place  of  trial  named  in  the  complaint),  16  Johns  R.,  149  ;  but  if,  before  the  trial,  he 
dsacoTered  that  he  had  laid  his  venue  in  the  wrong  county  (named  the  wrong  county 
mm  the  place  of  trial  in  the  complaint),  he  might  amend,  as  of  course.  Ih.  and  7 
Oow.  164  (a) ;  and  now  if  by  the  demand  of  the  defendant  or  otherwise,  the  plaintiff 
im  made  aware  that  the  county  named  by  him  in  his  complaint  is  not  the  proper 
iiity»  and  be  is  desirous  of  inserting  the  proper  county,  he  may  so  amend,  of 
at  any  time  within  the  time  allowed  by  section  172,  for  amendments  of 
and  i  he  permit  that  time  to  elapse,  and  afterwards  desires  to  change  the 
of  trial  named  in  the  complaint,  he  ahoald  make  a  motion  for  leave  to  amend 
bie  CMDplaint  in  that  raapeot 

r.  Batertainiog  these  viewA,  we  see  no  reason  why  the  practitioner,  in  all  actions 
DCtieoa  123  and  124,  where  concerned  for  a  defendant,  may  not  serve  before 
his  aaawer  a  demand  to  have  the  place  of  trial  named  in  the  complaint 
to  the  proper  county ;  by  this  means  he  will  preserve  the  possibility  of 
otariofog  a  Bonanit.  if  on  the  trial  any  faet  should  be  elicited  in  the  progress  of  the 
flaintifPs  case,  which  shows  that  the  county  of  trial  named  in  the  complaint  is  not 
(he  Pffoper  county.     If  the  plaintiff  oonsiders  the  county  named  as  the  proper  coanty. 
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he  dwngards  the  demand,  the  defendant  takes  no  farther  etep,  bat  he  has  thereby 
saved  his  right  to  move  to  nonsuit  on  the  trial  for  the  reason  that  the  county  of  trial 
named  m  the  complaint  is  not  the  proper  county. 

2.  As  to  changing  the  place  of  trial  for  the  convenience  of  witne»9e»,  or  becauet 
an  impartial  trial  cannot  be  had  in  the  countjf  designated  in  the  complaint 
as  the  place  of  trial. 

a.  The  distinction  which  was  formerly  made  between  actions  ex  contractu  and 
actions  ex  delicto,  in  respect  to  granting  and  refusing  motions  to  change  the  place  of 
trial,  is  no  longer  recognized 

b.  Where  there  are  several  defendants,  they  should  all  join  in  the  motion  to  change 
the  place  of  trial  (6  Wend.  508 ;  1  Pr.  R.,  156),  unless  some  have  snfTered  a 
default,  in  which  case  the  others  may  move  alone.  12  Wend.,  200.  So  where  the 
action  is,  in  form,  against  several,  and  process  have  been  served  upon  some  only,  the 
defendant  served  may  make  the  motion.    4  Hill,  62,  note. 

e.  And  in  a  joint  motion  against  the  several  parties  to  a  bill  or  note,  under  section 
110.,  the  motion  may  be  made  by  any  one  of  the  defendants  (Laws  of  1841,  p.  272, 
8. 1)  ;  although  before  the  passage  of  the  act  last  referred  to,  the  rule  was  otherwise. 
19  Wend.  700,  see  4  Hill,  62,  notes. 

d.  The  plaintiff  cannot  move  to  change  the  place  of  trial  (16  Johns,  R.,,149),  but 
he  may  change  it  by  amending  his  complaint  of  course,  lb,  7  Cowev,  164(a),  or  by 
motion  for  leave  to  amend. 

Motion  when  to  be  made. 

e.  Rule  44  of  the  Supreme  Court  rbles  provides :  *'  No  order  to  stay  proee^dnigs 
for  the  purpose  of  moving  to  change  the  place  of  trial  shall  be  granted,  unless  it  shaJI 
appear  from  the  papers,  that  the  defendant  has  used  due  diligence  in  preparing  the 
motion  for  the  earliest  practicable  day  after  issue  joined."  An  interpretation  is  given 
to  this  rule  in  the  preface  to  the  rules,  thus:  "The  diversity  of  practice  which  pre* 
vailed  to  some  extent  with  respect  to  the  time  when  a  motion  to  change  the  place  of 
trial  could  be  made,  has  been  put  at  rest  by  altering  the  rule,  so  as  not  to  permit  the 
motion  to  be  made  until  after  issue.**  Our  interpretation  of  the  rule  would  be  that 
'*  an  order  to  stay  proceedings  to  enable  the  defendant  to  move  to  change  the  place 
of  trial,  may  be  made  after  issue,  if  due  diligence  be  used.''  The  motion  caiinot  Im 
made  until  after  issue.    Merrill  v.  Orinnell,  10  Pr.  R.,  32. 

/.  There  is  now  no  distinction  between  the  terms  venue  and  place  of  trial 
Hinchman  vs.  Butler,  7  Pr.  R.,  462.  And  therefore  a  notice  of  motion  in  the 
alternative  to  *'  change  the  venue  or  place  of  trial,"  is  sufficient.    lb, 

g*.  It  is  not  necessary  to  make  a  demand  in  writing,  to  have  the  trial  in  the 
proper  county,  before  making  a  motion  to  change  the  place  of  trial  for  the  con- 
venience of  witnesses,  &c.,  under  the  2d  and  S^ubdivision  of  section  126.     lb. 

h.  A  motion  to  change  the  place  of  trial  for  the  convenience  of  witnesses,  is  more 
properly  to  be  made  after  issue  joined.  Whether  it  may  be  made  before  issue  is 
joined,  seems  doubtful.    Jb, 

i.  The  decisions  on  the  snbject  before  the  rule  above-cited  was  promulgated,  are, 
Lynch  V.  Mosher,  4  Pr.  R.,  86 ;  Myers  v.  Feeler ,  lb.  240 ;  Beardsley  v.  Dicker  son, 
ib.  81  ;  Mixer  v.  Kuhn,  ib.  409 ;  Bernard  v.  Wheeler,  3,  tfr.  71 ;  Hartman  v, 
Spencer,  5  ib.  135 ;  Mason  v.  Brown,  6  i6.  481 ;  Clark  y.  Pettibone,  2  Code  Rep., 
78. 

Staying  proceedings  for  the  purposes  of  motion, 

j.  The  defendant,  if  circumstances  require  it,  may  obtain  an  order  to  stay  the 
proceedings  for  the  purpose  of  making  the  motion.  But  no  such  order  will  be  grant- 
ed, unless  it  shall  appear  from  the  papers  that  the  defendant  has  used  due  diligence 
in  preparing  the  motion  for  the  earliest  practicable  day  after  issue  joined.  Rule  44. 
By  the  former  practice,  the  defendant  had  to  serve  ttie  order  before  the  cause  waa 
noticed  for  trial,  and  before  the  plaintiff's  witnesses  were  subpasnaed,  otherwise  the 
plaintiff  might  disregard  the  order  and  take  an  inquest.    6  Hill,  380. 

Revoking  order  to  stay  proceedings, 
k.  The  pluntiff  may  get  the  order  to  stay  proceedings  revoked,  by  presenting  to 
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md  filia;  with  the  officer  by  whom  it  was  granted,  an  affidavit,  showing  anch  facts 
as  will  eotitle  him,  according  to  the  practice  of  the  court,  to  retain  the  place  of  trial. 
Rule  44  And  he  roust  give  immediate  notice  of  such  revocation  to  the  defendant's 
attorney,  lb.  But  he  cannot  treat  the  order  obtained  by  the  defendant  as  a  nullity, 
on  the  ground  that  the  papers  on  which  it  was  procured  fail  to  conform  to  the 
r«^aisi(es  demanded  oy  the  rule,  in  respect  to  delay,  although  the  efTect  of  the  order 
be.  to  throw  the  cause  over  both  the  circuit  in  the  county  desij^nated  in  the  complaint 
a«  the  county  of  trial,  and  that  in  the  county  to  which  it  is  proposed  to  be  changed. 
22  Wend.,  633. 

The  motion, 

m.  The  motion  to  change  the  venue  is  founded  on  affidavit,  to  the  form  of 
which  particular  attention  should  be  paid,  and  which  must,  in  general,  be  made  by 
the  defeodaut  himself,  though,  under  special  circumstances  set  forth  in  the  affidavit. 
it  has  been  held  sufficient  when  made  by  his  attorney  in  the  action.  4  Hill,  64, 
nol». 

h.  If  the  motion  is  grounded  on  the  convenience  of  witnesses,  the  affidavit  should 

state  the  name  of  the  witnesses  residing  in  the  county  to  which  the  defendant  seeks 

to  change  the  venue,  6  Cowen,  389,  and  their  residences,  1  Hill,  671  ;  3  Id,  445^ 

stating  the  town,  village,  or  pasUcular  place  of  residence,  in  addition  to  the  county. 

1  Pr.  R.,  193,  and  that  each  and  every  of  them  is  material  to  the  defence,  as  the 

defendant  is  advised  by  counsel  and  verily  believes,  3  Wend.,  425 ;  9  i^.  431 ; 

1  Hill,  66%,  and  without  the  benefit  of  the  testimony  of  each  and  every  of  them,  he 

cannot  safely  proceed  to  trial,  as  he  is  advised  by  counsel,  and  verily  believes,  3 

Wend,  425 ;  9  /<i  431 ;   that  he  has  fully  and  fairly  stated  the  case  to  his  counsel, 

criving  the  name  and  residence  of  such  counsel.  Rule  36,  4  Pr.  R,  86;  3  i6.,  413  ; 

6  ih.,  236;  1  Code  Rep.,*  117,  and  has  fully  and  fairly  disclosed  to  him  the  facts 

which  he  expects  to  prove  by  each  and  every  of  his  witnesses,  9  Wend.,  10 ;  1  Pr. 

R..  SS,  70,  165;  1  Hill,  668;  and  that  he  has  a  good  and  substantial  defence 

on  the  merits,  1  Pr.  R.,  162,  aa  he  is  advised  by  his  said  counsel,  and  verily  believes, 

4  Hill,  64,  66;  1  Pr.  R.  62.    The  affidavit  should  also  state  the  name  of  the  county 

deet^nated  in  the  complaint  as  the  county  of  trial,  1  Pr.  R.,  184;  1  Hill,  668;  and  if 

not  made  by  all  the  defendants,  it  should  show  the  reason  why  it  is  not  so  made. 

I  Fr.  R,  156. 

€.  In  addition  to  what  has  usually  been  stated  in  affidavits  concerning  venue, 
either  party  may  state  the  nature  of  the  controversy,  and  show  how  his  witnesses 
are  material ;  and  may  also  iihow  where  the  cause  of  action,  or  the  defence,  or  both 
of  ibem,  arose ;  and  those  facts  will  be  taken  into  consideration  by  the  court,  in  filing 
the  place  for  trial     Rule  44. 

iL  The  county  in  which  the  witnesses  reside,  rather  than  the  distance  they  will 
hftve  to  travel,  must  govern,  on  motions  to  change  the  place  of  trial.  People  v. 
WrigkU  3  Code  Repi,  75  ;  5  Pr.  R.,  23. 

«.  In  deciding  motions  to  change  the  place  of  trial,  **  courts  now  look  beyond  the 
affidavits  of  the  parties  and  the  advice  of  their  counsel,  to  the  cause  of  action  and  the 
defeoee,  to  ascertain  what  is  to  be  tried,  and  determine  from  a  view  of  *tbe  whole 
ease,  as  preesnted  by  the  pleadings  and  affidavits,  whether  a  change  of  the  pUce  of 
trial  will  really  accommodate  and  bo  most  convenient  for  the  greatest  number  of 
sritaesses,  who.  In  the  reasonable  and  proper  exercise  of  care  alid  prudence  in  the 
preparation  for  trial,  will  be  required  to  attend  the  circuit."  Per  Johnson.  J.,  in 
Kimg  ▼.  VandtrMt,  7  Pr.  R.,  385. 

f.  In  determining  such  motions,  the  convenience  of  witnesses  is  the  main  considera- 
tioa,  though  the  dispatch  or  delay  in  the  trial  of  the  action  by  the  change  is  not  to 
be  wholly  overlooked.  lb.  And  it  seems  that  the  objection  to  changing  the  place 
ef  trial  to  the  city  and  county  of  New  York,  on  account  of  the  pressure  of  business 
m  that  city,  and  apprehended  delays  in  the  trial,  may  be  obviated  by  granting  an 
election  to  the  parties  to  snbititute  an  adjoining  county,  Kings,  Richmond,  West- 
chester, or  Rockland.     Ooodrieh  v.  Vanderbiltf  1  Pr.  R.,  467. 

f.  The  place  of  trial  of  a  transitory  action  should  be  in  the  oonnty  where  the 
priaeiptl  traoMetiona  between  the  parties  occurred,  unless  the  preponderance  of 
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witnecMs  is  fo  grest  aa  to  warrant  the  coort  to  retain  the  place  of  trial  in  another 
conaty.    /6. 

Very  little  reliance  can  be  placed  upon  an  alletration  of  the  materiality  of  wftneoBei, 
nnleaa  it  be  shown  wherein  they  are  material.  The  People  v.  Hayei,  1  Pr.  Rj  248. 
But  the  place  of  trial  may  be  changed  upon  such  an  affidavit,  when  no  witneaeee  are 
shown  to  reside  in  the  county  named  in  the  contplaint  aa  the  connty  of  trial     lb. 

a.  In  Hull  V,  Hull,  1  Hill;  671,  a  motion  was  made  to  chaoffe  the  venne  from 
Alleghany  to  Cattarangus,  on  an  affidavit  that  the  defendant  had  fifteen  witnence  in 
the  latter  county.  It  was  shown  in  opposition  to  the  motion,  that  the  defendant's 
witnesses  resided  nearer  to  the  oonrt'hoose  in  Alleghany,  than  to  the  court -house  in 
Catiaraogus  *,  viz :  25  miles  from  the  former  and  27  miles  from  the  latter.  .Bnt  the 
court  granted  the  motion,  and  Bronson,  J.,  said,  "On  a  question  of  venue,  we  look 
to  the  county  in  which  the  witnesses  reside,  rather  than  the  distance  they  will  have 
to  travel  As  a  general  rule,  the  convenience  of  witnesses  will  be  best  consulted  by 
having  the  trial  in  the  county  where  they  reside.  That  course  will  be  leas  likely  to 
disturb  their  social  and  business  relations  than  calling  them  to  a  foreign  county." 

6.  This  case  was  cited  and  approved  by  Parker,  J.,  in  People  ▼.  Wright,  3  Code 
R^  75  ;  5  Pr.  R.,  33.    See  Beardeley  v.  Diekermm,  4  Fr.  R.,  81. 

e.  The  place  of  trial  of  a  transitory  action,  when  Ihe  plaintiff  and  defendant  re- 
side in  different  counties,  should  be  the  county  where  the  principal  transactions  be- 
tween the  parties  occurred,  and  where  it  appears  the  largest  number  of  the  witnesses 
who  know  any  thing  of  the  facts  reside.  A  majority  of  witnesses  should  not  neces- 
sarily control.    Jordan  v.  Oarrieon,  6  Pr.  R.,  6. 

d.  Therefore,  where  in  a  transitory  action  the  pliuntiff  resided  in  Ulster  and  the 
defendant  in  Orleans  county,  and  the  place  of  trial  named  was  Ulster  connty,  and  the 
defendant  moved  to  have  the  place  of  trial  changed  to  Orleans  county,  and  swore  to 
16  witnesses  residing  in  Orieans  county ;  and  the  plaintiff  opposed  the  motion  on  an 
affidavit  drawn  in  the  usual  form,  swore  to  IS  witnesses  residing  in  Ulster,  and  then 
stated  that  he  expected  to  prove  by  Schoonmaker,  one  of  the  witnesses;  the  sale  of 
the  demand  to  the  plaintiff,  and  the  sale  of  the  property  to  the  defendant,  and  furtfaer, 
all  the  facts  in  issue, — ^that  be  expected  to  prove  by  six  other  witnesses  the  value  of 
the  wood- work  of  the  wagons ;  by  nine  others,  acknowledgements  of  the  defenHant, 
made  at  various  times,  that  the  work  had  been  sold  to  him,  and  his  promises  to  pay 
therefor ;  and  by  one  other  witness  the  handwriting  of  the  defendant  to  certain  letters 
written  by  the  defendant  to  Schoonmaker  on  the  subject  of  the  property,  Harris, 
Justice,  on  granting  the  motion,  said,  "  It  is  obvious  from  the  mere  statement  of  the 
facts  set  forth  in  the  affidavits  read  upon  this  motion,  that  the  cause  should  be  tried 
in  Orleans.  The  transactions  between  the  parties  all  occurred  there,  and  there  all 
the  witnesses  who  appear  to  have  any  knowledge  of  those  transactiona,  with  the 
exception  of  Schoonmaker  himself,  reside.  Although  the  plaintiff  has  sworn  to  a 
greater  number  of  witnesses  in  Ulster  than  the  defendant  has  named  in  Orleans  yet, 
I  am  not  satisfied  that  the  plaintiff  will,  in  fact,  have  occasion  to  call,  upon  the  trial, 
any  of  those  named  by  him,  except  Schoonmaker.  He  is  cognizant  of  all  the  facts. 
The  plaintiff,  accordingly,  swears  that  be  expects  to  prove  by  him  all  the  facta  in 
issue  in  the  suit  On  the  contrary,  although  the  amount  in  controversy  is  not  large, 
I  cannot  see  why  the  defendant  will  not  be  obliged  to  call  the  greater  part,  if  not  all, 
the  witnesses  named  in  his  affidavit." 

Oppoting  the  Motion. 

e.  The  plaintiff  may  resist  the  motion,  by  an  affidavit  showing  material  witnesses, 

1  Pr.  R.,  56,  residing  in  the  county  named  in  the  complaint  as  the  county  of  trial. 

2  Gaines'  R.,  374 ;  3  Id.^  95  ;  2  Johns.  R.,  481 ;  7  Coweu,  102  ;  19  Wend..  10.  Bat 
he  must  swear  unqualifiedly,  that  he  has  witnesses  in  or  near  the  county  named  in 
the  complaint  as  the  county  of  trial,  of  an  equal  number  with  those  of  the  defendant, 
or  a  greater  number,  or  the  place  of  trial  will  be  changed.  12  Wend.,  294.  Ami 
the  residence  of  a  greater  number  of  witnesses  in  an  adjoining  State  adjacent  to  the 
place  of  trial  nam^  in  the  complaint,  is  not  sufficient  to  retain  the  place  of  trial.  S 
Wend.,  282  ;  6  Id.,  541  ;  4  Hill,  68,  note. 

/.  And  it  is  no  answer  to  a  motion  to  change  the  place  of  trial,  that  by  graatiii|3^ 
it  the  plaintiff  will  lose  a  trial  or  a  term,  where  the  defendant  is  not  chargeable 
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iacbet ;  and  eren  where  he  ii  to  chargeable,  hia  neglect  mnat  be  auoh  aa  to  prodaee 
the  delay,  or  the  motion  will  be  granted     Lynch  v.  Mother^  4  Pr.  R.,  86 ;  22  Wend., 
615u    Formerly  it  waa  no  answer  to  the  roolion,  that  the  cause  waa  at  taioe  on  de* 
mnrrer  only,  2  Hill,  382;  bat  now  see  Oould  ▼.  Chapin^  2  Code  Rep.,  107.    And 
where,  on  a  motion  to  change  the  venue  from  the  county  of  O.  to  the  county  of  C, 
the  defendant'a  affidavit  stated  that  the  action  was  brought  to  recover  for  aervices  aa 
attorney  and  connael,  rendered  by  the  plaintiff  while  residing  in  the  county  of  C, 
that  the  defendant  had  twenty  witneasea  in  the  latter  county,  and  that,  if  the  plain- 
tiff ahoold  claim  to  have  more  than  one  witness  (naming  him)  in  the  county  of  O.,  the 
othen  could  only  be  material  for  the  purpose  of  proving  the  value  of  the  services  for 
which  the  action  waa  brought,  which  could  aa  well  be  proved  by  witnesses  residing 
in  the  coanty  of  C,  and  the  platntifi|  in  opposition  to  the  motion,  swore  to  twenty- 
five  witaeaaea  in  the  county  of  O.,  ten  of  whom  were  attoroeya  and  counaellora  at 
law,  bat  omitted  to  answer  the  mattera  specially  set  forth  in  the  defendant's  affidavit, 
the  motion  waa  granted.    5  Hill,  509 ;  1  Pr.  R.,  73.    The  court  in  deciding  the 
motion  win  be  governed  by  the  convenience  of  witnesses.    4  Wend.,  208 ;  9  /</., 
451  ;  1  Hill.  668,  671.     And  where  the  plaintiff  outnumbers  the  defendant  in  wit- 
seaaea  (12  Wend.,  294 ;  1  Hill,  668,  671),  or  swears  to  an  equal  number  (5  Cowen, 
414  ;  12  Wend.,  291),  the  motion  will  be  denied.     But  not  under  all  circumatanoea. 
5  HitI,  509 ;  }  Pr.  R.,  73.     8o  where  it  ia  clear  that  the  defendant's  object  ia 
merely  delay  (12  Wend.,  293 ;  22  Id^  615 ;  10  Id.  571),  or  where  hia  affidavit  ia 
.aafectire  (19  Wend.,  617 ;  9  Id.  431 ;  22  Id.  636 ;  2  Hill,  359),  the  motion  will  be 
•dallied. 

aL  And  where,  in  a  common  action  of  assumpsit,  the  defendant  swore  toieventy- 
<»giit  witaeasea,  aa  material  to  hia  defence,  it  was  considered  a  fraud  upon  the  court, 
tlM  oatore  of  the  action  not  being  fully  explained  to  satiafy  the  conrt  that  the  num- 
ber of  witneaaee  waa  necesaary.     1  Pr.  R.,  122 ;  4  Hill,  536. 

h.  Wbcre  a  party  meeta  an  application  made  by  hia  adversary  to  change  the 
▼emie,  by  a  stipulation  not  to  give  any  evidence  except  aa  to  facta  occurring  in  the 
coonty  where  the  venne  ia  laid,  the  venue  will  not  be  changed.  Smith  v.  Averill, 
1  Barbi,  28.  Therefore,  where  on  a  motion  to  change  the  venue  from  New  York 
to  CliatoB  cennty,  it  appeared  that  the  defendanta  were  sued  for  a  bill  of  goods,  as 
partnere,  and  they  awore  to  a  number  of  witneaiea  residing  in  Clinton  county,  their 
leaidenee,  to  prove  that  they  were  not  partners— on  the  other  side,  it  was  shown 
that  tba  claim  did  not  rest  on  evidence  of  the  fact  of  partnerahip,  but  on  evidence 
that  at  the  time  of  purchasing  the  goods  both  the  defendanta  were  present  and  rep- 
resented themeelvea  aa  being  partners, — Edmonds,  J.,  on  denying  the  motion,  said. 
''  If  the  facta  aa  to  the  existence  of  the  partnership  were  to  be  gone  into,  that  would 
be  a  good  reason,  perhapa,  for  changing  the  venne.  But  aa  the  plaintifia'  attorney 
awaaia  that  their  eaae  reato  upon  another  ground,  viz. :  representationa  made  in  New 
York  by  ike  defendants  respecting  the  partnership ;  and  as  he  now  offers  to  stipulate 
not  to  give  any  other  evidence  of  the  partnership  than  those  representationa,  the 
v«nae  may  be  retained  in  New  York  upon  the  giving  of  auch  a  stipulation.'' 

e.  Where  after  aervice  of  papen  for  a  motion  to  change  the  venne,  together  with 
an  order  to  stay  proeeedings,  the  plaintiff  amended  his  declaration  by  changing  the 
▼eoae  to  another  county,  and  it  appeared  on  the  motion  that  the  plaintiff  had  a 
miffieient  norober  of  witneasea  to  retain  the  venue  in  the  latter  county  ;  and  that  the 
defendant  had  had  time  to  serve  new  papers  since  the  amendment,  but  omitted  to  do 
mo,  tka/Dotkm  waa  denied.  1  Hill,  374.  And  where,  on  receiving  notice  of  the 
motioo,  the  plaintiff  agi^eed  to  change  the  venue,  according  to  the  wiah  of  the  defend - 
aal,  provided  be  would  accept  short  notice  of  trial,  the  motion  was  denied,  as  defend- 
aot  eonld  not  afaow  it  to  be  iroposaible  for  him  to  prepare  for  trial  on  abort  notice. 

3  Wea^.,  498.  So  where  the  defendant  after  aervice  of  his  papers,  and  before  the 
VMtbo  waa  actnally  made,  suffered  a  default  for  not  pleading,  this  was  held  to  defeat 
the  application,  even  though  he  obtained  and  served  an  order  ataying  proceedings. 

4  HjJ],  69,  note. 

d.  Where  the  ground  of  the  motion  ia  that  a  fair  and  impartial  trial  cannot  be  had 
ia  the  ooanty  named  in  the  complaint  aa  the  place  of  trial,  thia  fact  must  be  made  to 
appear  to  the  coort  very  eondnsively,  in  order  to  induce  it  to  change  the  venue. 
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Aooordinsrty  the  motion  was  rcfosed  where  it  was  foandecl  merely  on  the  fact  that 
the  sheriff  of  the  coanty  was  a  party  to  the  sait  (3  Caiues'  R.,  46),  or  that  the  cor- 
poration of  the  city  of  New  York  was  a  party,  where  the  veuue  was  laid  in  that 
city  (2  Johns.  Cas.,  335),  or  iu  an  action  for  slander  or  lihel,  that  a  violent  party 
spirit  prevailed  in  the  county.  I  Caines'  R.,  487.  And  the  existence  of  a  strung 
popular  excitement  in  a  connty  on  the  subject  matter  of  a  libel  suit,  was  held  to  be 
no  cause  for  refusing  to  change  the  place  of  trial  on  an  ordinary  afBdavit  2  Wend.^ 
250 ;  3  Caines'  R.,  127.  But  the  place  of  trial  was  changed  on  the  ground  of  excite- 
ment, after  two  ioeffectnal  attempts  to  obtain  a  verdict  in  the  county  where  it  was 
laid.  12  Wend.,  203.  And  it  was  held  sufficient  cause  to  change  the  place  of  trial, 
that  the  circuit  judge  of  the  district  where  the  venue  was  luid,  was  previous  to  his 
appointment  counsel  in  the  cause.  2  Wend.,  290.  See,  however,  note  to  section  23 
of  this  code. 

a.  A  supposed  excitement  or  prejudice,  which  makes  it  doubtful  whether  a  fair 
and  impartial  trial  can  be  had  in  the  county  to  which  it  is  moved  to  change  the 
place  of  trial,  is  no  cause  for  refusing  the  motion.  The  inability  to  obtain  a  fair  and 
impartial  trial  must  be  clearly  established.  An  actual  experiment,  hy  way  of  tryiog 
the  cause,  or  attempting  to  impannel  a  jury,  shoulii  first  be  made.  People  t.  Wrigktt 
3  Code  Rep.,  75 ;  5  Pr.  R.,  23. 

b.  "It  appears  by  the  affidavits  that  the  matters  in  controversy  have  been  the  sob*^ 
ject  of  general  conversation  and  comment  throughout  the  county ;  that  feeliugs  and 
prejudices  exist;  and  that  the  deponents  believe  the  electors  of  the  county  have  gene- 
rally and  almost  universally  formed  and  expressed  an  opinion  on  the  merits,  which 
they  would  not  be  likely  to  change.  That  such  matters  have  been  the  subject  of 
newspaper  discussion  in  said  county,  and  that  there  has  been  and  is  much  excite- 
ment on  the  subject,  and  that  it  is  very  doubtful  whether  a  fair  and  impartial  trial 
can  be  had  in  said  county  of  Rensselaer.  Do  these  allegations  furnish  asnfficieDt 
reason  against  the  trial  being  held  in  the  county  of  Rensselaer  t  Bernam  v.  Ely, 
S  Wend.,  250,  was  an  action  for  the  publication  of  a  handbill,  alleged  to  be  libelous, 
issued  immediately  before  an  election,  by  the  defendauta,  styling  themselves  to  be 
the  Anti-masonic  Central  Committee.  The  defendants  moved  to  change  the  venae 
from  Oneida  to  Monroe.  The  motion  was  opposed,  on  the  affidavit  of  several  indi- 
viduals,  in  which  they  stated  that  from  their  knowledge  of  the  excitement  then  ex- 
isting on  the  subject  of  masonry,  they  believed  the  plaintiff  could  not  have  a  fair  and 
impartial  trial  before  a  jury  of  Monroe  county.  But  the  court  granted  the  motion, 
and  said  they  would  not,  on  any  speculative  opmion  formed  by  individuals,  however 
respectable,  interfere  with  the  ordinary  course  and  practice  of  the  court  in  the  ad- 
ministration of  justice.  Marcy,  J.,  said,  "  Pervading  as  may  be  the  excitement  re- 
ferred to,  the  court  repose  confidence  in  the  intelligence  and  integrity  of  the  free- 
holders of  Monroe.  Should  it  unfortunately  happen  that  the  apprehension  of  the 
plaintiff  is  realized,  he  will  not  be  remediless,  as  it  will  then  be  in  sufficient  time  to 
interpose  the  strong  arm  of  the  law,  to  cause  the  course  of  justice  to  flow  unpolluted 
by  passion  or  prejudice."     lb.    Per  Parker,  J. 

c.  The  same  rule  was  followed  in  Messenger  v.  Holmes^  12  Wend.,  203,  where 
a  motion  was  made  to  change  the  venue  on  the  ground  of  excitement^  after  two 
trials  of  the  cause,  in  neither  of  which  the  jury  were  able  to  agree.  The  court  held, 
that  the  case  came  within  the  principle  stated  in  Bowman  v.  Ely,  and  granted  the 
motion.  Savage,  Ch.  J.,  said,  *'When  it  is  found  by  actual  experiment,  that  a  fair 
trial,  or  as  in  this  case  no  trial,  can  be  had  in  the  county  where  the  venue  isiaid,the 
motion  on  the  ground  relied  on  in  this  case  will  be  granted ;  but  otherwise  not*'  Ih. 

d.  "  But  it  is  claimed  on  the  part  of  the  plaintifl^  that  the  rule  thus  laid  down  in 
the  cases  above  referred  to  has  been  changed  by  the  case  of  the  People  v.  Webb,  1 
Hill,  79,  where,  without  an  attempt  to  try  the  cause,  the  venue  was  changed  from 
Otsego  to  Montgomery,  on  motion  of  the  district  attorney,  on  the  ground  of  excite- 
ment and  improper  influences  in  the  former  county.  The  rule  waa  certainly  so  far 
relaxed  in  the  last  cited  case,  as  to  hold  that  an  actual  experiment,  by  way  of  trying 
the  cause,  or  attempting  to  impannel  a  jury,  was  not  the  only  evidence  the  court 
would  receive  as  proof  that  a  fair  and  impartial  trial  could  not  be  had  in  the  county 
where  the  v^ue  was  laid ;   the  motion  was  granted  principally  upon  tha  ground,. 
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that  it  appeared  that  the  defendant  had  improperly  attempted  to  influence  the  jnron 
drawn  at  a  preTious  jcoart  of  oyer  and  terminer  in  Otsego  county,  by  sending  to 
thtfio  newspapers  containing  articles  tending  to  prejudice  their  minds  against  the 
prosecutor  in  respect  to  tbe  trial;  and  that  he  had  also  influenced  and  misled  the 
pablle  miod  by  circulating  libelous  articles  throughout  the  country  among  those  who 
were  not  subsoribera  for  his  pape"."    lb, 

a.  **In  the  later  ease  of  People  ▼.  Bodine^'l  Ilill,  181,  an  application  to  change 
the  TSDoe  from  Richmond  county  to  New  York  was  refused,  notwithstanding  there 
had  been  one  trial  in  Richmond  in  which  the  jury  did  not  agree.  Ch.  J.  Nelson 
there  slated  that  he  had  examined  the  subject  with  a  view  to  settle  some  rule,  by 
which  cases  of  that  kind  might  thereafter  be  governed.  He  held  that  it  was  not 
enough  for  jurors  to  state  their  belief  that  a  fair  and  impartial  trial  could  not  be  had 
in  tbe  county,  but  that  the  facts  and  circumstances  forming  the  g^unds  of  such 
belief  must  be  stated,  so  that  the  court  may  judge  for  itself  whether  or  not  the  alle- 
gation is  well  foandad,  and  that  the  inability  to  obtain  a  fair  and  unprejudiced  jury 
must  be  clearly  established.  To  this  extent  the  rule  is  consistent  with  all  the  cases 
above  eiamined,  and  also  with  other  authorities,  which  I  have  not  deemed  it  neces- 
sary to  refer  to.  1  Black.  Rep.,  378  ;  1  Chit.  Grim.  Law,  200  ;  Roscoe  Grim.  £t., 
236 ;  Tbe  People  ▼.  Vermilye^  7  Co  wen,  137.     lb. 

ft.  ^*  In  People  ▼.  Bodine,  it  was  said  that  the  rule  there  recognized  was  founded 
on  good  sense,  and  that  its  practical  operation  would  prove  an  essential  check  upon 
the  ftcility  with  which  motions  may  be  got  up  from  a  too  ready  apprehension  of 
ondae  prejudice."     lb. 

e.  It  is  said  there  is  no  statute  under  which  the  courts  can  order'an  issue  of  law 
to  be  tried  out  of  the  county  orjginally  specified  in  the  complaint,  or  that  substituted 
imder  section  126.  And  the  cause  must,  for  this  purpose,  be  triable  in  the  district 
where  the  venue  10,  regardless  of  any  order  that  changes  the  place  for  trying  an  issue 
offset  Gould r,  Ckapin,  4  Pr.  R.,  185;  2  Code  Rep.,  107;  Ward  y.  Davie,  S 
Pr.  R.,274.  And  where  there  are  issues  of  law  and  fact,  the  court  cannot  change 
the  plaos  of  trial.  Clark  v.  Van  Deueen,  3  Code  Rep.,  219.  But  on  such  a  motion 
the  court  will  look  into  the  materiality  of  the  issues  of  law,  and  if  they  are  immate- 
tial,  will  grant  an  order  to  change  the  place  of  trial.    lb. 

A  It  is  supposed  the  amendment  of  1851  to  section  252  removed  all  doubts  o» 
this  sabject,  and  that  an  issue  of  law  may  be  brought  to  trial  at  any  general  term  in 
the  district.    6  Pr.  R.,  276,  note. 

(.  With  respect  to  the  last  clause  in  this  section  (126),  under  the  code  prior  td 
the  recent  revision  it  was  held  that  an  order  to  change  the  place  of  trial  did  not 
carry  with  it  a  change  of  the  venue  in  the  cauae.    Barnard  ▼.  Wheeler,  3  Pr.  R.,  71; 
Beorde^  v.  Diekeroon^  4  Pr.  R.,  81 ;  Lynch  v.  Mother,  ib.,  86 ;  Oould  v.  Chapin^ 
ib.,  1S5;  2 Code  Rep.,  107.    And  it  was  said  that  the  effect  of  the  order  waste 
remove  the  place  of  trial  of  the  issue  of  fact,  and,  as  a  consequence,  the  proeeedinga 
in  the  canse  incidental  to  and  necessarily  connected  with  the  trial  of  the  issue  of  facL 
But  that  other  proceedings  in  the  action  were  not  affected  by  the  order.    Ib,    And 
eoDflderable  discoaalon  occurred  as  to  the  proper  county  in  which  to  move,  in  any 
proesedisg  in  the  cause  after  an  order  had  been  made  to  change  the  place  of  trial : 
Thv,  where  the  place  of  trial  named  in  the  complaint  {the  venue)  was  Monroe 
coQBly,  and  ap  order  was  afterward  made  changing  the  place  of  trial  to  Albany 
c<onnty,  it  was  held  that  the  venue  was  not  changed,  aud  that  a  motion  for  an  extra 
aflowance  was  properly  made  in  Monroe  county.     Gould  v.  Chapin,  2  Code  Rep., 
107;  4  Pr.  R.,  185.    And  this  decision  as  to  this  point  was  sanctioned  by  the  opinion 
•zpresBsd  in  Barnard  v.  Wheeler,  Lynch  v.  Mother,  and  Beardeley  v.  Dickeroon, 
npra.    And  this  section  (126)  appears  confirmatory  of  the  previous  practice,  except 
where  otherwise  provided  by  consent  of  the  parties  or  order  of  the  court    Whether 
usder  the  present  provision  a  chsnge  of  the  place  of  trial  is  equivalent  to  a  change 
of  the  veaite,  or  transfers  the  cause  for  all  purposes  without  or  against  the  consent 
of  all  the  parties^  remains  to  be  determined  by  judicial  decision.    (See  Maeon  y. 
Brown,  6  Pr.  R.,  483.)    Section  49  of  the  judiciary  act  (Laws  of  1847,  p.  333),  pro- 
Tided  only  for  a  change  of  the  place  of  trial  of  an  issue  of  fact ;   and  one  argument 
^»ed  by  Mr.  Justice  Sill,  io  Oould  v.  Chapin,  4  Pr.  R.,  185,  to  show  that  the  change 
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of  the  place  of  trial  was  not  a  change  of  the  venne,  or  a  tranafer  of  the  canae  for  alt 
purposes,  was,  that  no  power  existed  in  the  oourta  to  ohao^  the  place  of  trial  of  an 
lasne  of  law.  By  rale  3  of  the  supreme  court  rules  it  is  provided,  that  in  case  thr 
place  of  trial  is  chan^d  for  the  reason  that  the  proper  oounty  is  not  specified,  as 
required  by  section  125  of  the  code,  papers  on  file  at  the  time  of  the  order  making 
auch  change  shall  be  transferred  to  the  county  specified  in  such  order,  and  all  other 
papers  in  die  cause  shall  be  filed  in  the  county  so  specified. 


TITLE  V. 
Manner  of  commencing  Civil  Actions. 

Section  127.  Actions,  how  commenced. 

128.  Summons,  requisites  of. 

129.  Notice  to  be  inserted  in  certain  actions. 

130.  Complainant  need  not  be  served  with  summons. 

131.  Defendant  unreasonably  defending. 

132.  Notice  of  lis  pendens. 

133.  Service  of  summons. 

134.  Return  of  summons. 

135.  Publication  of  summons. 

136.  Proceedings  when  part  only  of  defendants  served. 

137.  When  service  by  publication  complete. 

138.  Proof  of  service.  • 

139.  When  jurisdiction  of  action  acquired. 

§  127.  [106.]    Actions  wTien  commenced. 
Civil  actions  in  the  courts  of  record  of  this  State,  shall  be 
commenced  by  the  service  of  a  summons. 

a.  This  section  is  identical  with  section  106  in  the  code  of  1848,  and  where  while 
that  code  was  in  effect,  a  warrant  under  the  Stillwell  act  was  served  simultaneously 
with  but  issued  before  the  service  of  the  summons  in  the  action,  the  warrant  was 
held  to  be  a  nullity,  being  issued  before  any  action  was  commenced.  Lee  v.  Averill, 
1  Code  Rep.,  73;  1  Sand.,  731.  But  now,  for  the  purpose  of  issuing  such  a  warranty 
the  action  is  sufficiently  commenced  by  lodging  the  summons  with  the  sheriff,  with 
intent  that  it  should  be  served,  under  section  99.  Gregory  v.  Weiner^  1  Code  Rep.» 
N.  S ,  210.  Section  99  in  the  code  as  it  now  stands  seems  to  have  rendered  this  sec- 
tion only  a  repetition.    See  sections  99  and  74. 

§  128.  [107.]    Summons.    Bequisites  of. 

The  summons  shall  be  subscribed  bj  the  plaintiff  or  his 
attorney,  and  directed  to  the  defendant,  and  shall  require  him 
to  answer  the  complaint,  and  serve  a  copy  of  his  answer  on  the 
person  whose  name  is  subscribed  to  the  summons,  at  •  a  place 
within  the  State,  to  be  therein  specified,  in  which  there  is  a 
post-office,  within  twenty  days  after  the  service  of  the  sum- 
mons, exclusive  of  the  day  of  service. 

h.  This  section  is  identical  with  section  107,  of  the  code  of  1848. 

c.  The  only  mode  of  commencing  an  action  under  the  code  is  by  summons  (sec 
99, 127),  or  the  obtaining  a  provisional  remedy  (sec.  139),  Ex  parte  Ran$om,Z  Code 
Rep.  148  ;  Afoore  «.  Thayer ^  lb,  176. 
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a  AiammoDi  by  which  an  action  !■  oomnienced,  is  the  process  of  the  court. 
It  ahoold  bo  goyemed  and  regulated  by  the  rules  of  practice  formerly  applicable  to 
a  e€fiUt  so  far  as  those  rules  can  properly  be  made  to  apply.  Per  Crippen,  J.,  in 
BkaeMard  w.  Strait,  3  Pr,  R.,  84. 

i.  This  section  (128)  neither  directly  or  indirectly  requires  that  a  summons 
iboold  name  the  court  or  the  title  of  the  action  ;  and  the  form  of  summons  re- 
commended by  the  commissioners  in  their  first  report,  contained  neither  the  name 
of  the  court  nor  the  title  of  the  cause.    Nevertheless,  the  weight  of  opinion  seems 
to  be  in  favor  of  the  insertion  at  least  of  the  name  of  the  court  in  the  summons. 
Where  the  summons  is  annexed  to  a  copy  of  the  coroplainti  there  can  exist  no 
necemity  for  repeatiog  in  the  summons  the  name  of  the  court,  or  the  names  of  the 
psrties ;  such  information  is  supplied  by  the  complaint    But  where  the  summons 
is  served  without  any  copy  of  the  complaint,  as  provided  by  section  130,  then,  of 
eoufM,  it  becomea  necessary  to   insert  the  name  of  the  court,  and  the  names 
of  the  parties  in  the    snmroons ;   otherwise,  a  defendant  would  be  left  in  igno- 
rance of  where  he  is  to  find  a  complaint  filed,  who  is  the  plaintiff,  and  who  his  co- 
defendant  (if  any),  accordingly,  in  cases  tsAere  no  copy  of  the  complaint  wa$  served 
with  the  summoba,  the  court  held  that  the  summons  must  state  the  name  of  the 
court    Aaon.  3  Code  Rep.,  75 ;  Walker  y.  Hubbard^  4  Pr.  R.,  154.    In  subsequent 
cases  (from  the  reports  of  which,  however,  it  does  not  clearly  appear  whether  or  not 
any  eopy  of  the  complaint  was  served  with  the  summons),  the  distinction  between 
the  eases  in  which  a  copy  of  the  complaint  is  served  with  the  summons  and  in  which 
it  ii  not,  appears  to  have  been  lost  sight  of,  and  the  courts  use  language  indicative  of 
aa  ofiaioa  that,  t»  all  eaoeg,  the  summons  must  state  the  name  of  the  court  in  which 
the  action  is  brought     Dix  v.  Palmer,  5  Pr.  R.,233  ;  3  Code  Rep,  214  ;  James  v. 
Kirkpatrick,  5  Pr.  R.,  241 :  3  Code  Rep.,  174.     A  summons  is  not  void,  but  at 
most  merely  voidmble  for  omitting  to  state  the  name  of  the  court     It  is  not  a  statn- 
tory  reqaisite  of  a  summons  that  it  shall  state  the  name  of  the  court  in  which  the 
aetion  is  brought.     The  57th  section  of  the  Judiciary  act  (LAw^of  1847,  p.  335,) 
does  not  apply.     Tallman  v.  Hinman,  10  Pr.  R.,  90.     It  happened  in  one  case,  that 
the  name  of  the  court  in  which  the  action  was  brought,  was  omitted  both  in  the 
•ommoof  and  complaint ;  and  there  the  supreme  court  refused  a  motion  for  leave 
to  amend  by  inserting  the  name  of  that  court.     ( Ward  v.  Stringham,  1  Code  Rep., 
118.J    In  another  case  the  summons  was  served  without  a  copy  of  the  complaint, 
and  without  the  name  of  any  court  appearing  thereon.    The  defendant  demanded  a 
copy  of  the  complaint,  and  one  was  served  entitled  *'  Sup.  Court''    On  motion  to 
set  aside  the  proceedings,  it  was  held  that  the  name  of  the  court  snfficienily  ap- 
peared, and  the  plaintiff  was  allowed  to  amend  by  entitling  the  summons  and  com- 
plaint in  the  *'  Supreme  Court,"  and  the  court  said  it  was  not  analogous  to  a  case 
where  all  reference  to  a  court  was  omitted  in  the  complaint     (  Walker  ▼.  Hubbard, 
^Pr.  R.,  15i.)    In  this  last  case  the  plaoe  of  trial  named  in  the  complaint,  was  not 
the  dty  of  New  Tork ;  had  it  'been,  the  abbreviation  **  Sup.  Court''  would  have 
left  it  doBbtfQi  ^h^t^her  the  **  supreme"  or  the  "superior"  court  was  intended  by 
the  eontraetion  *'sap.  ;'*  as  the  place  of  trial  was  out  of  the  city  of  New- York,  the 
mfereooe  namrally  was^  that  the  supreme  court  was  meant    Where  a  summons 
was  served  which  did  not  mention  the  name  of  any  court  [and  without  any  copy  of 
the  eompfaintj,  and  the  defendant  disregarded  it,  and  the  plaintiff  took  judgment 
^  want  of  an  answer,  the  court  set  the  judgment  aside,  and  without  requiring  the 
defendant  to  put  in  an  affidavit  of  merits.     (James  v.  Kirkpatriek,  3  Code  Rep., 
174;  5  Pr.  R,  241.)    And  the  court  further  held  that  the  defendant  had  not  waived 
thedefeet^in  the  summons,  by  laying  by  and  permitting  the  plaintiff  to  take  judg- 
OMBt;  because,  until  judgment  was  entered,  the  defendant  ^as  not  informed  in 
what  court  the  action  was  commenced,  and  could  not  know  in  what  court  he  was  to 
>D<»ve  to  set  the  summons  aside.     lb.    But  where,  after  a  summons  was  served 
[without  any  copy  of  the  complaint],  and  without  naming  any  court,  the  defendant 
gave  a  general  notice  of  appearance,  it  was  held  that  he  thereby  waived  \he  defect 
ia  the  aammona.    {Dix  v.  Palmer,  3  Code  Rep.,  214 ;  5  Pr.  R.,  233.)    The  7th  of 
the  supreme  court  rules,  recognized  by  its  very  language,  a  special  or  limited  re^ 
ttiner,  and  which  would  not  be  deemed  an  appearance  in  the  action  on  the  part 
of  the  defendant ;  and  that  if  the  defendant's  attorney  was  retained,  and  appeared 
only  for  the  purpose  of  moving  to  set  aside  the  summons  for  irregularity,  he  should 
have  given  notice  o(  a  specif  or  limited  retainer  and  appearance  only.    But  of 
Mono  the  general  appearance  will  be  a  waiver  of  such  irregularities  only  as  appear 
on  the  face  of  the  snmmona     Voorhies  v.  Scofield,  7  Pr.  R.,  51. 
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a.  A  mistake  in  tlie  form  of  a  mimmons  has  been  held  not  within  eeetion  172 
(DibbUe  V.  Maton,  1  Coda  Rep.,  37  ;)  therefore,  where  in  an  action  on  contract,  to 
recover  the  price  of  goods  sold  and  delivered,  the  summons  did  not  state  the 
amount  for  which  judgment  would  be  demanded,  but  stated  that  the  plaintiff*  would 
apply  to  the  court  for  the  relief  demanded  in  the  complabt,  on  motion  for  judgment, 
it  was  held  that  the  mistake  in  the  summons  could  not  be  disregarded,  and  the 
motion  was  denied. 

b.  Although  the  court  may  have  the  power  to  amend  the  summons,  it  could  ooly 
be  done  on  motion  to  amend  it.    McCrane  v.  Moulton,  3  Sand.  736. 

e.  In  that  case  the  plaintiff^s  attorney,  after  service  of  the  summons,  diaeovered 
a  mistake  therein :  he  made  the  requisite  amendment  of  course,  and  re-served  the 
summons.  The  defendant  moved  to  sec  aside  the  amended  summons.  Maaon  J., 
with  the  concurrence  of  all  the  justices  of  the  superior  court,  granted  the  motion, 
and  held  that  a  summons  cannot  be  amended  without  lekve  of  the  court  Section 
173  does  not  apply  to  a  summons  which  is  not  a  pleading,  but  process.  The  power 
of  amendment  ia  in  terms  confined  to  the  court  by  section  173. 

d.  In  one  case  (Davenport  ▼.  Runell,  2  Code  Rep.,  82),  where  a  party  served 
a  summons  which,  before  any  proceeding  had  been  taken  thereon,  he  discovered  to  be 
irregular,  and  thereupon  served  an  amended  summons,  it  was  held  in  a  county  court, 
that  there  was  no  objection  to  such  a  course.  The  case  is  not  veiy  fully  reported  ; 
but  it  seems  to  have  been  decided  on  the  express  ground  that  the  defendant  was  not 
prejudiced,  and  is  therefore  perhaps  not  inconsistent  with  the  other  decisions.  For 
after  service  of  a  summons  the  plaintiff  may  at  any  time  before  the  defendant  haa 
appeared,  or  employed  an  attorney,  discontinue  the  action  without  eostt,  and  then 
if  ne  will,  serve  a  new  summons;  and  therefore  in  oases  where  the  plaintiff  diaeoveiB 
the  error  in  his  summons  before  the  defendant  has  appeared,  or  employed  an  attorney 
to  appear,  whether  the  plaintiff  serves  a  notice  of  discontinuance  and  a  new  aummona, 
or  an  amended  summons,  is  in  fact  immaterial  to  the  defendant ;  although  to  diaoon- 
tinue  and  serve  %  new  summons,  or  obtain  an  order  for  leave  to  amend,  is  undonbt* 
edly  the  more  correct,  and  the  proper  practice. 

e.  It  seems  that  if  there  is  a  misnomer  of  the  defendant  (except  in  cases  ooming 
within  section  175)  in  the  summons,  he  may  take  advantage  of  it  by  motion  to  set 
aside  the  summons;  thni^  wherein  the  copy  summons  and  complaint  served,  the 
defendants  were  described  as  Isaiah  N.  Hart  and  Samuel  Spear,  and  their  true  names 
were  Isaac  N,  Hart  and  Simon  Spear,  the  court  (Strong,  J.),  in  granting  a  motion  to 
set  aside  the  summons  and  complaint,  said,  "  Prior  to  1825,  it  was  the  practice  to 
set  aside  process  and  all  subsequent  proceedings  for  misnomer  of  defendsnts,  if  they 
applied  before  appearance  and  before  the  time  of  pleading  had  expired  (4  Cow.,  148). 
But  in  that  year  a  general  rule  was  adopted  by  which  it  was  declared  the  court  would 
not  entertain  such  motions  in  future,  but  would  leave  the  parties  to  the  remedy  of  a 
plea  in  abatement  (4  Cow.,  157).  No  aimilar  provision  is  contained  in  the  pFeaent 
rules  of  the  court,  and  it  is  doubtful  whether,  under'the  code,  the  former  remedy  in 
such  case,  of  a  plea  in  abatement,  exists  (Gardner  v.  Clark ^  6  Pr.  R.,  449).  There 
should  be  some  remedy ;  and  I  am  inclined  to  think  the  practice  which  existed  before 
the  rule  of  1825,  of  moving  the  court  to  set  aside  the  proceedings,  is  now  in  force 
under  rule  92  of  the  rules  of  1847  [now  rule  89].    Elliott  v.  Hart^  7  Pr.  R,  25. 

/.  With  reference  to  that  portion  of  the  section  which  requires  the  summona  to 
be  subscribed  by  the  plaintiff  or  his  attorney,  it  was  held  that  the  attorney  there 
mentioned,  meant  an  altorney-st-law ;  and  where  the  summons  was  signed  by  a 
person  not  an  attorney-at-law,  with  the  plaintiff's  name,  *'  by  I.  G.  Craq^er,  agent," 
the  court  was  of  opinion  that  the  requirements  of  the  statute  had  not  been  complied 
with.     Weare  v.  Sldtum,  1  Code  Rep.,  105;  3  Pr.  R.,  397. 

g.  Where  an  infant  was  plaintiff,  and  sued  by  guardian,  it  was  held  that  the  at- 
torney conducting  the  suit,  although  not  strictly  the  attorney  of  the  plainti^  might 
nevertheless  subscribe  the  summons.  Hill  v.  Thaeter,  2  Code  Rep.,  3 ;  3  Pr.  R., 
407. 

A.  Where,  by  setting  aside  a  summons  and  complaint  as  irregular,  the  plaintiff 
would  be  barred  of  his  right  of  action  by  reason  of  the  statute  of  liroitationi^  the 
court,  instead  of  setting  the  proceedings  aside,  will  permit  an  amendment  to  be 
made  on  payment  of  costs.     Weare  v.  Slocumj  I  Code  Rep.,  105  ;  3  Pr.  R.,  379. 
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a.  Wberet  after  an  aoswor  of  title  in  a  jutice'«  conrt,  an  action  for  tbe  same 
came  of  iction  is  commenoed  in  the  lapreme  or  a  county  court,  the  ennimone 
shoald  allode  to  the  «nit  before  the  justice  by  some  appropriate  avermeut  {McNani' 
an  r.  Bitely,  2  Code  Rep.,  42  ;  4  Pr>  R-t  44  )  But  its  omitlin);  to  do  so  is  not  auch 
an  iirqgiilarity  as  will  entitle  tbe  defendant  to  move  to  set  it  aside. 

h.  It  is  preaamed,  tbat  where  a  party  sues  or  is  sned,  in  a  representative  obarao- 
(er,  the  character  in  whiob  he  sues  should' be  stated  after  his  name  in  the  summons^ 
(1  Arob.,  PL  81) ;  as  whether  he  sues  as  trustee,  executor,  or  how  otherwise. 

c  In  an  action  against  a  county,  the  defendants  should  be  described  as  *'  the 

Board  of  Supervioora  of  the  county  of ;**  but  in  an  action  against  the  super- 

Tisorst  the  defendants  should  be  described  by  their  individual  names,  and  by  their 
name  of  office.     Wild  t.  B^d  of  Superviooro  of  Columbia^  9  Pr.  R.,  315. 

d.  Where  in  an  action  the  defendants  are  described  as  *  The  Board  of  Super- 
visors," the  court  will  intend  the  action  is  against  the  county.    lb, 

s.  For  the  form  of  the  summons  when  served  without  any  copy  of  the  complaint» 
section  130 ;  and  when  served  by  publication,  see  section  135. 


§  129.  [108.]  (Amended  1849.)  JV^otice  to  he  inserted  in 
certain  itctians. 

Tbe  plaintiff  sEall  also  insert  in  the  summons  a  notice,  in 
substance  as  follows. 

1.  In  an  action  arising  on  contract,  for  the  recovery  of  mon- 
ey only,  that  he  will  take  judgment  for  a  sum  specified  therein, 
if  the  defendant  fail  to  answer  the  complaint,  in  twenty  days 
after  the  service  of  the  summons. 

2.  In  other  actions,  that  if  the  defendant  shall  fail  to  answer 
the  complaint  within  twenty  days  after  service  of  the  summons, 
the  plaintiff  will  apply  to  the  court  for  the  relief  demanded  in 
the  complaint* 

/  In  rererenee  to  the  provisions  of  this  [129]  section  it  has  been  held,  that  a  no- 
tice* m  a  Bummotts  nnder  the  first  sabdivision  of  this  section,  that  tbe  plaintiff 
w\II  take  judgment  for  a  pveo  som  '*  with  interest "  thereon  from  a  speoified  day,  is 
a  sofficicnt  compliance  with  the  provisions  here  contained ;  and  while  the  legal  rate 
oC  mterest  b  seven  per  bent,  that  will  be  the  rate  assnmed  where  not  otherwise  speci* 
fie^,  and  that  it  leaves  nothing  to  be  done  bat  the  computation  of  the  legal  interest 
to  tbe  daj  jndgment  is  entered.  Swift  v.  De  WUtj  3  Pr.  R.,  28U,  282 ;  1  Code 
Rap.,  25. 

^.  In  an  actbn  within  the  2d  subdivision  of  this  section,  the  complaint  named 
Ulster  cxNiaty  as  the  place  of  trial,  and  the  summons  stated  that  the  plaintiff  would 
applj  to  the  Albnoy  circuit  court  for  the  relief  demanded  in  the  complaint,  it  was 
hM,  that  the  sommons  should  have  stated  that  application  would  be  made  at  the 
Ulatct  eircnit     Warner  v.  Kenny^  1  Code  Rep.,  96 ;  3  Pr.  B.,  323. 

A.  The  form  of  the  summons  now  used  merely  follows  the  words  of  the  statute, 
and  giree  noUce  that  '*  the  plaintiff  will  apply  to  the  court  for  the  relief  demanded 
ia  the  complaint,"  withont  designating  any  court  or  time. 

t.  An  actbn  for  a  breach  of  promise  of  marriage  is  within  the  clasa  specified  in 
Ihe  first  rabdiviaion  of  this  section.  Such  an  action  is  an  a<;tion  arising  on  contract 
--oi  tbi9  there  can  be  no  doubt  It  is  also  for  the  recovery  of  money — no  other  re* 
fief  m  aooglil  It  dose  not,  therefore,  bolonior  to  the  **  other  aetiono"  to  which  the 
eeeopdedbdi^isionappliesL  WiUiamo  v.  MHler,  2  Code  Rep.,  55;  4  Pr.  R.,  94; 
Loopold  V.  Popkenkfimer,  I  Code  Rep.,  39.'    The  correctness  of  these  decUions 
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baa  been  doobted.     Flynn  ▼.  Httdmm  R.  R.  Co.,  6  Pr.  R.,  808 ;  Hyd€  Park  r. 
Teller,  B  ib.  604. 

a.  It  wu  beld  that  an  action  to  recover  damagea  for  tbe  breach  of  a  apecial  con- 
tract, aa,  for  example,  for  the  breach  of  a  contract  4>y  a  common  carrier  to  carry  and 
deliTer  goods,  m  within  the  fint  aabdiviaion  of  tbia  section  (129),  and  ia  easntiAlly 
an  action  for  the  recoTery  of  money  only.  {Trapp  t.  N.  x.  ^  Erie  R.  R,  Cs.,  6 
Pr.  Rn  287  ;  1  Code  Rep.,  N.  S.,  884).  Shankland,  J.,  saya,  **  It  ia  tme,  this  ae- 
tion  ia  for  a  breach  of  a  special  contract ;  bnt,  neverUielesa,  it  seeks  the  reooTcry  of 
money  only,  and  not  any  other  relief."  Bnt  in  Clor  ▼.  Mallory  (1  Code  Rep.,  126) 
it  was  held  that  an  action  afloat  a  common  carrier  for  the  loaa  of  gooda  in- 
trusted him  to  carry,  was  within  the  2d  and  not  the  lat  sabdivision  of  section  108, 
now  129. 

b.  In  Clor  y.  Mallory ^  Johnson,  X,  said,  "  Althoagh  this  was  an  action  arinii^ 
npon  oontract,  and  the  plaintiff  sought  to  recover  the  damages  he  had  sustained  firom 
tbe  alleged  breach  of  it,  in  money  only,  I  do  not  regard  it  aa  the  case  contemplated 
by  sub.  1.  It  may  aatisfy  the  language,  but  not  the  spirit  and  intent  of  the  subdi- 
vision. I  think  that  was  intended  to  apply  to  actions  upon  promissory  notes,  money 
bondfl^  and  other  contracts  for  the  payment  of  money  npon  their  face,  and  not  to 
that  large  olaas  of  actions  for  the  recovery  of  damages  merely  on  account  of  the 
non-performance  of  some  stipulation  or  duty,  other  than  the  payment  of  a  anm  of 
money  due,  although  money  only  was  sought  to  be  .recovered  as  damages.  '*  The 
latter  classy  in  my  judgment,  falls  more  properly  under  the  proviaiona  of  sab.  2  of 
tbe  aection,  where  the  proof  of  the  facts  alleged  is  necessary  to  enable  the  court  to 
give  judgment  The  oontract  npon  which  the  action  waa  brought  waa  for  the  de- 
livery of  goods  as  bailee,  and  not  for  the  payment  of  money ;  and  the  action  ia  in 
substance  for  the  value  of  the  gooda  negligently  lost.  The  contract  in  such  a  case 
furnishes  no  guide  for  the  measure  of  the  recovery  ;  and  proof  is  therefore  necea- 
aary  to  inform  the  conscience  of  the  court  as  to  the  value  of  the  goods,  and  the 
damage  sustained  by  their  non-delivery.  It  cannot  be  that  the  legislature  intended 
to  compel  the  defendants  to  put  in  a  defence  in  every  case,  and  incur  the  trouble 
and  increased  expense  of  a  trial,  or  submit  to  whatever  the  judgment  or  conecienoe 
of  the  other. party  might  claim  by  way  of  damages,  when  the  real  damages  in  every 
such  case  might  be  ascertained  by  a  simple  appearance,  and  the  production  of  proof 
aa  to  that  aingle  question,  before  the  referees  or  jury." 

e.  And  in  a  subsequent  case  {Flynn  v.  Hudeon  River  R.  R.  Co.,  6  Pr. 
R.I  308),  it  was  held  that  an  action  against  a  common  carrier  for  loss  of  goods  in- 
trusted to  him  to  carry  sounds  la  tort,  and  requirea  a  notice  in  the  summons  paxsa- 
ant  to  the  second  subdivision  of  this  section. 

d,  Harris,  J.,  said,  There  are  some  acUooa  which  are,  in  their  form,  clearly  acliona 
on  contract,  and  brought  for  the  recovery  of  money,  and  yet  are,  in  their  nature  and 
character,  actiona  sounding  in  damages.  Such  is  the  action  for  breach  of  promise 
of  marriage.  On  a  former  occasion  {Williame  v.  Miller ^  4  Pr.  R.  94)  I  felt  con- 
strained to  hold  that  the  provision  of  the  first  subdivision  above  mentioned,  were  ap- 
plicable to  Buch  an  action.  I  confess  I  never  felt  quite  satisfied  with  that  decisioii. 
[The  like  remark  ia  made  in  Hyde  Park  v.  Teller  (8  Pr.  R.  504.),  by  Baronlo,  Jna- 
tice.]  Tbe  aameview  had  previously  been  taken  by  the  New  York  common  pleai^ 
in  Leopold  v.  Poppenheimer,  I  Code  Rep.,  39.  Although  these  cases  seem  too  plaunly 
within  the  language  of  the  first  subdivision  to  allow  an  escape,  yet  I  should  not  re- 
gret to  see  them  examined  and  disapproved." 

e.  '*  In  relation  to  actions  againat  common  carriers,  I  concur  in  the  views  expreased 
by  Mr.  Justice  Johnson,  in  Clon  v.  Mallory  (1  Code  Rep.,  126).  Though  a  con- 
tract, express  or  implied,  may  be  involved  in  the  action,  it  is  really  founded  upon  the 
negligence  or  misfeasance  of  the  carrier.  It  was  so  regarded  under  ihe  former  prac- 
tice. When  interest  might  be  collected  only  upon  a  judgmeift  recovered  in  an  ao- 
tion  upon  contract,  it  was  not  allowable  to  collect  it  npon  a  judgment  againat  a  com- 
mon carrier,  even  though  the  declaration  had  been  aaaompsit  in  ■  form.  It  waa  ao 
held,  upon  the  ground  that  whatever  the  form  of  the  action,  it  was,  in  truth,  an  ac- 
tion on  the  caae  (2  R.  S.,  364,  a.  9).  In  McDuffie  v  Beddoe  (7  Hill,  578),  a  party 
who  had  purchased  a  stock  of  goods  at  cost  prices,  had  paid  for  them  at  the  price  at 
which  they  had  been  inventoried.  Afterwarda  he  filed  his  bill,  alleging  that  the  in- 
ventory price  exceeded  the  contract  price,  and  that  he  had  thpa  been  defrauded    by 
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the  vendor.  It  was  held,  that  thia  was  not  an  action  fonnded  upon  contract,  although, 
to  maintam  it,  it  was  neceaaary  to  allege  and  eatabliah  an  expresa  contract  Fraud 
waa  the  graTameo  of  the  complaint,  and  the  party  agaimt  whom  judgment  waa  re- 
eorend,  waa  held  liable  to  imprisouhient  on  thai  account" 

SL  "Although  an  action  against  a  common  carrier  did  at  common  law  poweas  Iha 
anphibiOQa  character  to  which  I  have  referred,  being  made  either  an  action  ex  eort' 
trteiu  or  tx  delicto  at  the  option  of  the  pleader,  I  am  unwilling  to  admit  that  it 
has  broaght  that  feature  with  it  into  the  new  system.  I  think  it  bears  more  resemb- 
lance to  the  family  of  torta  than  contracts ;  and,  it  ought  not  to  be  allowed  any  of 
the  ezdnBTe  privilegea  that  pertain  to  the  latter." 

5.  Iq  an  Action  to  recover  the  price  of  goods  sold  and  deliyered,  the  summons 
stated  that  the  plaintiff  would  apply  to  the  court  on  a  specified  day  for  the  relief  de- 
manded in  the  complaint ;  held  that  the  summons  was  in  the  wrong  forni,  and  that 
it  ought  to  hare  been  in  the  form  prescribed  by  subdivision  1  of  section  129,  and  mo- 
tion for  jodgment  aa  for  default  of  an  answer  was  denied.    Diblee  y.  Maeon,  1  Code 

e.  In  an  action  arising  on  contract;  for  the  recovery  of  money,  where  the  com* 
plaint  aeeka  to  vacate  an  agreement  extending  the  time  of  payment,  for  fraud,  and  to 
obtain  an  immediate  judgment  for  the  whole  demand,  the  summons  should  contain 
the  notice  set  forth  in  the  second  subdivision  of  section  129.  Travis  v.  Tobiae.  7  Pr. 
R.90. 

dL  Where  the  action  was  commenced  by  the  service  of  the  summons,  without  any 
copy  of  the  complaint,  the  summons  was  in  the  fonpa  prescribed  by  the  first  subdi- 
TJsioa  of  this  section,  and  the  complaint  charged  the  defendant  with  fraudulently  oon- 
tiaotmg  a  debt, — ^held  that  the  summons  ought  to  have  been  in  the  form  prescribed 
by  the  aecond  aabdiviaion  of  thia  section.  Field  v«  Morse,  7  Pr.  R.  12,  and  Per 
Harria,!.:  .  • 

e.  "The  code  requires  the  plaintifl^  in  the  process  by  which  he  commencea  his 
aetioa,  to  apprise  the  defendant—when  it  is  founded  on  contract,  and  recovery  of  mon- 
ey only  m  sought — for  what  amount  he  daima  to  recover  juagment ;  and  in.other 
eases,  that  if  the  defendant  fails  to  answer,  he  will  apply  to  the  court  for  such  relief 
as  may  be  specified  in  his  complaint.  In  pursuance  of  this  requirement  the  plaintifb 
in  thia  action  informed  the  defendant  that  their.action  waa  on  contract,  and  they  stat- 
ed the  amoont  which  they  claimed  to  recover.  Against  such  an  action,  the  defend- 
ant had  no  defence  to  make.  He  admits  that  he  was  justly  indebted  to  the  plainti£i, 
upon  contract  to  the  amount  stated  in  the  summons.  But  when  he  has  occasion  to 
examine  the  complaint  to  which  the  summons  refers,  he  finds  there  set  forth  a  very 
different  caose  of  action,  one  which,  instead  of  merely  alleging  his  indebtedness  to 
the  plaintjffii,  affeota  his  reputation  and  his  liberty.  The  gravamen  of  the  complaint 
in,  that  by  various  false  representations  and  fraudulent  devices,  particularly  aet  forth,. 
the  defendant  had  induced  the  plaintifis  to  part  with  their  goods,  and  thus  he  had 
become  iadebled  to  them  to  the  amount  stated.  The  action,  aa  stated  in  the  oom- 
plaiat,  waa  fonnded  upon  a  wrong,  and  not  a  contract.  The  summons,  therefore» 
■faoold  have  been  under  the  second,  and  not  the  first,  subdivision  of  section  139.'' 
Sea  abo  Veorkiee  v.  Seofield,  7  Pr.  R.,  51. 

/,  Where  an  action  is  against  an  attofbey  for^an  account  of  moneys .  collected 
by  hio,  the  proper  notice  to  be  inserted  in  the  summons  is  that  prescribed  by  the 
aeooiDd  subdivision  of  this  motion.     West  v.  Breweter,  1  Duer,  647. 

f.  The  aetiona  referred  to  in  the  first  division  '*  are  actions  at  law,  properly  so 
called,  ID  which  from  the  nature  of  the  contract,  the  plaintiff  knows  a«d  can  specify 
the  som  he-  is  entitled  to  recover."    Oakley,  J.,  Weet  v.  Brewster,  supra. 

A  *'  I  suppose  subdivision  1.  ought  only  to  be  applied  to  those  contracts  which 
in  fsrsu  provide  for  the  payment  of  money."  Barculo,  J.,  Hyde  Park  v.  Teller , 
8  Pr.  R.,  504. 

t.  In  an  action  founded  on  the  breach  of  a  contract  containing  a  provision  that 
in  ease  of  non-performance  the  party  failing  to  perform  should  pay  $200  as  liquida- 
ted damages ;  the  action  being  to  recover  such  sum  of  $200,  it  was  held  that  the 
aaaaroons  should  be  in  the  form  prescribed  by  subdivision  1. ;  but  semhle  that  if  the 
action  had  been  to  recover  unliquidated  damages,  it  should  have  been  in  the  form 
prasehbed  by  subdivision  2l    Hyde  Park  v.  Teller,  8  Pr.  R.,  504. 


140  BEBVICE    OF    OOMPLAEBTT.  [§  130. 

a.  Does  the  defendant  waive  a  defect  in  the  Bummoni,  by  lyini;  by  and  permH- 
ting  the  pliuntiff  to  take  jadgmentt  Jamet  v.  Kirkpatriekf  3  Code  Rep^  174;  5 
Pr.  R^  241. 

B.  A  mistake  in  the  form  of  the  summons  is  wiuved  by  the  onoonditional  appear- 
ance of  the  defendant    Dix  ▼.  Palmer,  3  Code  Rep.,  214 ;  5  Pr.  R.  233. 

e.  ''In  Webb  ▼.  Mott,  6  Pr.  R.  439,  the  principle  seems  jU>  be  adraneed  that  a 
genera]  appearance  of  the  defendant  in  the  action  will  be  a  waiver  of  the  irregularity 
in  the  summons.  Will  such  general  appearance  be  regarded  as  a  waiver  in  a  caae 
where  a  summons  is  served  without  the  complaint  and  the  defendant  appears  before 
the  complaint  is  served,  if  the  notice  in  the  summons  accords  with  one  of  the  solidi- 
visions  of  section  129,  and  the  action,  as  disclosed  by  the  complaint,  comes  mider 
the  other  subdivision  of  that  section?  In  other  words,  if  the  summons  upon  its  face 
Is  such  as  the  code  authorizes,  and  the  defendant  appears,  and  then  rec^vea  a  com- 
plaiut  stating  a  cause  of  action  not  indicated  in  the  notice  in  (he  summons,  baa  he 
no  right  to  move  to  set  aside  the  complaint  or  the  summons!  Has  he,  by  appearance 
waived  the  right  to  present  the  question  of  irregularity  ?  It  seems  to  me  not.  'We 
ean  hardly  hold  that  a  party  waives  an  irregularity  until  he  has  had  an  opportumity 
of  knowing  that  one  has  been  committed.  When  the  summons  is  served,  it  is  reifa- 
lar  upon  its  fiioe.  It  contains  one  of  the  notices  authorized  by  the  code.  Whether 
it  is  the  right  notice  cannot  be  known  until  the  complaint  is  served,  and  the  defoad- 
ant  is  not  entitled  to  the  service  of  a  copy  of  the  complaint  until  he  has  caose^  notice 
of  appearance  to  be  given."     Voorhies  v.  Seofield^  7  Pr.  R.  51. 

d.  A  summons  must  follow  one  or  the  other  of  the  forms  prescribed,  it  cannot 
follow  both,  and  if  it  do,  it  will  be  irregular :  thus,  it  cannot  give  notice  that  the 
plaintiff  will  take  judgment  for  a  certain  sum  against  one  defendant,  and  for  the 
relief  demanded  in  the  complaint  against  all  the  defendants.  Baxter  v.  Arnold,  9 
Pr.  R,  446. 

c.  Where^  however,  the  summons  is  accompanied  with  the  complaint  containing 
a  proper  prayer  of  relief,  so  that  the  defendants  cannot  be  misled  or  prejudiced  by  the 
inreg^larity  in  the  summons,  the  court  will  be  reluctant  to  set  aside  the  aDminona 
for  such  a  defect ;  and  where  a  notice  of  motion  to  set  aside  proceedings  for  soch  a 
defect  was  signed  M.  ^  R.,  attorneys  for  the  defendant,  the  court  construed  the 
notice  as  a  general  appearance  in  the  action,  and  a  waiver  of  the  defect  in  the  aiun- 
mons,  ib' 

As  to  amending  the  summons,  see  note  to  section  128  of  this  code. 

§  130.  [109.]  (Amended  1849-1851.)  Service  of  complaint. 

A  copy  of  the  complaint  need  not  be  served  with  the  sxun- 
mons.  In  snch  case  the  summons  must  state  where  the  com- 
plaint is  or  will  be  filed ;  and  if  the  defendant,  within  twenty 
days  thereafter,  cavsee  notice  of  appearance  to  he  given^  and 
in  person,  or  by  attorney,  demands  in  writing  a  copy  of  the 
complaint,  specifying  a  place  within  the  State  where  it  may  be 
served,  a  copy  thereof  muet^  within  twenty  days  thereafter^  be 
served  accordingly,  and  aftier  snch  service,  the  defendant  has 
twenty  days  to  answer ;  but  only  one  copy  need  be  served  on 
the  same  attorney. 

/.  This  section  comprises  only  a  portion  of  section  130  of  the  code  of  1849,  iho 
remaining  portion  is  embraced  in'  section  131.  The  amendment  of  1851 ,  conaiata 
further  of  the  substitution  of  the  words  **  muki "  and  '*  twenty  "  for  the  words 
'<sAa/2,"  and  **<e]i"  respectively,  and  the  insertion  of  the  words  "is  or*^  and 
'^  cause*  notice  of  appearance  to  le  given  and,  *'  severally  printed  in  italic. 

g.  It  will  ha  observed  that  this  section  in  the  code  of  1849,  did  not  moition 
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withsB  wbat  time  after  demand  made,  the  copy  or  the  oomplaint  was  to  be  served  ^ 
bat,  after  pome  little  coaflict  of  opinion  it  became  settled  that  it  maet  be  aerved  with- 
io  90  days  after  demand.  Littlefield  ▼.  Merwin  or  Murin,  2  Code  Rep.,  128  ;  4 
Pr.  R,  306 ;  Eclet  ▼.  Deheaud^  3  Code  Rep.,  144 ;  Colvin  v.  Braden,  3  ib.,  188  } 
5  Pr.  JL,  124 ;  Munton  ▼.  Willard^  5  Pr.  R.,  263 ;  3  Code  Rep.»  250. 

#.  If  the  summons  state  that  a  copy  of  the  complaint  had  been  filed,  instead  of 
Btiting  that  the  emnplaint  had  been  filed,  it  is  not  sach  an  irregalarity  as  will  vitiate  a 
jodfment  entered  for  defanlt  of  an  answer.    Hart  v.  Kremer,  2  Code  Rep.,  50. 

ft.  If  the  oomplaint  is  filed,  and  no  copy  is  serred  with  the  summons,  and  the 
aummona  instead  of  stating  where  the  oomplaint  is  filed,  states  that  a  copy  of  the 
complaint  *'  is  annexed,^'  the  summons  will  be  irregular,  and  may  be  set  aside  on 
motion.  {Keeler  t.  Belts,  3  Code  Hep.,  183 ;)  but  such  a  summons  is  not  a  nullity, 
and  if  the  defect  can  be  remedied  without  doing  injustice,  and  especially  if  no  injury 
has  been  occasioned  by  the  omisBion«  it  is  the  duty  of  the  court  to  disregard  it  or 
allov  an  amendment.    lb. 

e.  If  the  defendant  does  not  demand  a  copy  of  the  complaint  within  twenty 
days  ftftCT  eerrice  of  the  summons,  the  plaintiff  is  not  obliged  to  serve  a  copy.  Eng$ 
▼.  Overta^,  3  Code  Rpp.,  79  ;  Bennett  y.  Delieker,  3  lb.,  117.  But  in  such  a  case, 
the  ooart  on  motion  of  the  defendant,  made  an  order  for  a  copy  to  be  served.  lb. 
The  defendant  had  to  pay  the  costs  of  motion,  but  was  not  obliged  to  swear  to 
merita. 

d.  Where  a  defendant  was  served  with  a  summons,  and  subsequently  by  the  sheriff 
with  an  order  of  arrest  and  copy  complaint,  but  was  discharged  from  the  arrest, 
beoaoae  at  the  time  of  the  arrest  he  was  attending  court  as  a  witneas,  no  return  of 
the  aerrice  of  the  order  or  complaint  was  made  by  the  sheriff,  and  the  defendant 
not  haTiog  served  notioe  of  appearance  or  an  answer — ^the  plaintiff  twenty  days 
after  Berriceof  the  summons,  but  within  twenty  days  from  the  service  of  the  complaint, 
entered  judgment  as  for  want  of  an  anawer  ;  and  it  was  held  he  had  a  right  to  do  so. 
Van  PtU  T.  Boytr,  7  Pr.  R.  325. 

«.  Where  the  action  Is  commenced  by  service  of  the,  summons,  without  the  com- 
pUiot,  and  the  plaintiff  neglecta  to  serve  a  copy  of  the  complaint  within  twenty  days 
after  demand,  it  is  proper  for  the  defendant  to  move  to  dismiss  the  complaint.  If 
the  niotioa  ia  granted,  the  action  is  discontinued  or  dismissed.  Baker  y.  Curtis,  7 
Pr.  R.,  478. 

/.  Where  a  demand  of  a  copy  of  the  complaint  was  served  for  one  defendant  on 
1  Nov.,  and  by  the  same  attorney  for  another  defendant  on  9  Nov.,  it  was  h^ 
that  the  plaintiff  was  hound  to  serve  a  copy  of  the  oomplaint  within  twenty  days  m 
the  firat  demand.    Luee  v.  Trempert,  9  Pr.  R.  212. 

g.  After  the  demand  of  a  copy  of  the  complaint  duly  made,  the  plaintiff  may 
en  ahowing  ground  therefor,  obtain  further  time  to  furnish  a  copy  of  the  complaint. 
lAttUfieldr.  Merwin  or  Murin,  2  Code  Rep.,  128  ;  4  Pr.  R.,  306.  But  in  case  no 
eopy  ia  served  within  twenty  days  after  demand,  or  within  such  further  time  as  may 
be  granted  lor  the  purpose,  the  defendant  may  move  for  an  order  dismissing  the 
oomplaint,  and  for  a  judgment  in  the' nature  of  a  non  pros.    lb. 

k.  An  order  giving  the  plaintiff  further  time  to  serve  his  complafnt,  cannot  be 
granted  ex  parte,  after  the  time  for  serving  the  complaint  has  expired.  Stephene  v. 
moore,  4  S^od.,  674  So  that  where,  after  the  time  for  serving  the  complaint  had 
expired,  the  plaintiff  applied  to  a  judge  ex  parte,  and  obtained  an  order  giving  him 
five  dmyn  farther  time  in  which  to  serve  a  complaint,  it  was  held,  that  under  section 
40  of  the  code,  an  order  enlarging  the  time,  &.C.,  could  not  be  made  after  the  time 
had  aelaally  expired,  unless  the  adverse  party  had  notioe  of  the  application.    lb. 

i.  A  motion  for  judgment  for  not  serving  a  copy  of  the  complaint  must,  where 
BO  complaint  ia  fHed,  be  made  in  the  district,  or  in  a  county  adjoining  the  county  in 
which  the  aammons  statea  the  complaint  will  be  filed.  It  will  be  presumed  that  the 
place  of  trial  of  the  action  ia  the  county  where  the  summons  statea  the  complaint 
will  be  filed.     Johneton  v.  Bryan,  1  Code  Rep.  N.  8.,  46. 

j.  After  the  oomplaint  is  served  the  defendant  must  answer  in  twenty  days,  or 
wtlhin  aooh  farther  time  as  he  may  obtain  by  order.  Mandeville  v.  Winn,  6  Pr. 
r!,  461 }    1   Code  Rep.  N.  8.,  161.    See  Dudley  v.  Hubbard,  2  Code  Rep.,  70; 
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Cfraham  t.  McCdtin,  1  Code  Rep.  K.  S.,  45  j  Foiter  ▼.  Udell^  3  Code  Rep.,  70,  and 
note  to  Motion  143  of  this  code. 

a.  Where  the  Mrvice  is  by  pnblicBtloD,  the  complaint  most  be  first  filed.  Sec. 
135. 

See  farther  note  to  section  S74. 

§  131.  [110.]    (Amended  1851.)    Notice  of  no  personal 

In  the  case  of  a  defendant*  against  whom  no  personal 
claim  is  made,  the  plaintiff  may  deliver  to  snch  defendant, 
with  the  summons,  a  notice  subscribed  by  the  plaintiff  or  his 
attorney,  setting  forth  the  general  object  of  the  action,  a  brief 
description  of  the  property  affected  by  it,  if  it  affects  specific 
real  or  personal  property^  and  that  no  personal  claim  is  made 
against  such  defendant,  in  which  case  no  copy  of  the  complaint 
need  be  served  on  such  defendant,  unless  within  the  time  for 
answering  he  shall,  in  writing,  demand  the  same.  K  the  de- 
fendant on  whom  such  notice  is  served,  unreasonably  defend 
the  action,  he  shall  pay  costs  to  the  plaintiff. 

h.  This  section  Is  composed  of  a  part  of  section  130,  and  all  section  131,  as  the  j 
stood  in  the  oode  of  1849. 

c.  The  amendment  of  1^51  to  the  portion  of  section  130  of  the  oode  of  1849,  com- 
prised in  this  section,  consists  of  the  omission  of  the  words  *'  in  an  action  for  the  per- 
tition  of  real  property  or  for  the  foreclosure  of  a  mortgage,'*  at  the  point  where  the 
asterisk  is  placed ;  and  the  insertion  of  the  words  **  t/  it  qffteU  tpecific  real  w  j>er- 
tonal  property ^^*  printed  above  in  italic. 

J.  Prior  to  this  amendment,  the  cases  in  which  the  notice  of  no  personal  elaim 

fight  be  senred,  was  limited  to  actions  for  the  partition  of  real  property  and  the  fore- 
osure  of  a  mortgage.  Kow  the  notice  may  be  served  in  every  description  of  action. 
The  provision  is  analogous  to  the  role  in  equity  in  mortgage  cases.  The  necessity  of 
this  provision  arises  from  the  fact,  that  under  the  present  system,  as  under  the  late 
chancery  practice,  all  who  fill  the  character  of  defendant  are  not  neceesarily  advene 
to  the  plaiotiff,  or  interested  in  resisting  the  judgment  sought  to  be  obtained  by  the 
plaintiff!  This  provision  is  intended,  therefore,  to  save  the  expense  occasioned  by 
persons  so  situate  making  a  defeno^  In  case  a  husband  and  wife  are  defeodmota, 
and  no  personal  claim  is  made  on  either,  service  of  a  copy  of  the  summons  and  of 
no  personal  claim  on  the  husband  would  suffice  for  both.  Ktnt  v.  Jaeoht^  6  Beav., 
48 ;  and  see' Jay  ▼.  En»ign,  9  Paige,  230,  and  note  to  section  134  of  this  code. 

e.  The  notice  of  the  object  of  the  action  Is  not  a  part  of  the  process  by  wl&idi 
the  action  is  commenced.  The  plaintiff  may  serve  such  a  notice,  or  a  copy  o€  the 
complaint  with  the  summons.    He  is  not  bound  to  serve  either. 

/.  The  law  provides  no  specific  fee  for  service  of  this  notice.  Where  the  service 
of  such  notice  is  necessary,  the  expense  necessarily  incurred  in  making  the  service 
is  a  reasonable  disbursement,  whether  the  service  be  by  the  sheriff  or  any  other  per- 
son. If  the  service  is  by  the  sheriff  the  compensation  cannot  be  allowed  as  a  ''sheriff** 
fee."  The  superior  court  have  decided  to  allow  37^  cents  for  the  servioe  of  notice 
of  the  object  of  the  action,  when  it  is  shown  to  be  a  necessary  and  reasonable  dis- 
bursement. Gallagher  v.  Egan,  2  Sand.  S.  C.  R,  745 ;  S.  C,  3  Code  Rep^  203. 
No  charge  for  certifioate  of  service  is  allowed.  The  certificate  of  service  of  the  notice 
of  the  object  of  the  action  is  usually  indoded  In  the  certifioate  of  the  service  of  the 
summons. 
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§  133.  [111.]  (Amended  1849-1851.)  Ifotice  of  liajpendena. 

In  an  action  affecting  the  title  to  real  proptrtj,  the  plain- 
tiff at  the  time  oi  filing  the  complaint^  or  at  any  time  after- 
wards, may  file  with  the  clerk  of  each  connty  in  which  the 
property  is  situated  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties,  the  object  of  the  action, 
and  a  description  of  the  property  in  that  county  affected  there- 
by ;  and  if  the  action  be  for  the  foreclosure  of  a  mortgage,  such 
notice  must  be  filed  twenty  days  before  judgment,  and  must 
contain  the  date  of  the  mortgage,  the  parties  thereto,  and  the 
time  and  place  of  recording  the  same.  From  the  time  of  filing 
only  filiall  the  pendency  of  the  action  be  constructive  notice  to 
a  purchaser  or  incumbrancer  of  the  property  affected  thereby. 

a.  The  notice  of  lis  pendens^  most  be  filed  in  all  oases  where  the  action  is  the 
foreeloeiire  of  a  mortgage,  {Brandon  ▼.  MeCann,  1  Code  R«p.,  38 ;)  and  where  the 
plaintiff,  after  filing  a  notice  of  li$  pendent,  amends  his  complaint  by  making  new 
partiee;  or  by  altering- the  description  uf  the  premises  affected,  or  so  as  to  extend  his 
cfaiai  against  the  premises,  he  mast  file  a  new  notice.  CvrtU  y.  Hitcheoek,  in 
Chaod.  1S43,  not  reported,  and  see  rale  46  of  supreme  court  rules. 

k  An  action  against  a  non-resident,  to  recover  a  money  demand,  in  which  a 
wairant  of  attachment  issues,  is  not  an  action  affecting  the  title  to  real  property ; 
and  a  notiee  of  lit  pendens  filed  in  such  an  action  is  a  mere  nullity.  Burkhalt  t. 
Samfsrd,  7  Pr.  R.,  329. 

■  _ 

§  133.  [112.]    Summone  hy  whom  served. 

The  summons  may  be  served  by  the  sheriff  of  the  county 
where  the  defendant  may  be  found,  or  by  any  other  person  not 
a  party  to  the  action.  The  service  shall  be  made,  and  the  sum-, 
mens  returned  with  proof  of  the  service  to  the  person  whose 
name  is  subscribed  thereto,  with  all  reasonable  diligence.  The 
person  subscribing  the  summons  may,  at  his  option,  by  an 
endorsement  on  the  summons,  fix  a  time  for  the  service  there- 
of; and  the  service  shall  then  be  made  accordingly. 

e.  A  sommons,  or  summons  and  coroplaiot,  delivered  to  the  sheriff  /or  service, 
miiaC  be  served  and  returned  within  a  reasonable  time.    Anon.,  10  Wend.,  572. 
See  mle  6  of  the  Supreme  Court  Rules,  in  Appendix. 

§  134.  [113.]  (Amended  1849-1851.)    Service  of  summons. 

The  summons  shall  be  served  by  delivering  a  copy  thereof 
as  follows : 

1.  If  the  suit  be  against  a  corporation,  to  the  president  or 
other  head  of  the  corporation,  secretary,  cashier,  treasurer^  a 
director  or  managing  agent  thereof;  hut  such  service  can  he 
made  in  respect  to  a  foreign  corporation^  only  when  it  has  prop- 
erty within  this  StcUe^  or  the  cause  of  action  arose  therein. 


144  SEBYIOB    OF    BUHM0K8.  [§134. 

2.  If  against  a  minor  nnder  the  age  of  fourteen  yean,  to 
snch  minor  peftonaUy,  and  also  to  his  father,  mother,  or  guar- 
dian, or  if  there  be  none  within  the  State,  then  to  any  person 
having  the  care  and  control  of  such  minor,  or  with  whom  he 
shall  reside,  or  in  whose  service  he  shall  be  employed. 

8.  If  against  a  person  judicially  declared  to  be  of  nnsonnd 
mind„or  incapable  of  condacting  his  own  affairs  in  conse- 
quence of  habitual  drunkenness,  and  for  whom  a  conunittee  has 
been  appointed,  to  such  committee  and  to  the  defendant  per- 
sonally. 

4.  In  all  other  cases  to  the  defendant  personallj,. 

* 

a.  The  words  in  italic  are  additions,  and  oonstitate  the  amendments  to  this  lectioD. 

Note  to  8ubd.  1. 

6.  To  authorize  legral  service  of  summons  and  complaint  upon  a  foreign  corpora- 
tion, where  it  is  made  upon  its  managing  agent  in  this  State,  the  managing  agent 
must  be  one  whose  agency  extends  to  all  the  transaotiona  of  the  corporation — one 
who  has,  or  is  engaged  in,  the  management  of  the  corporation  in  distinction  from 
the  management  of  a  particular  branch  or  department  of  its  buainesi.  Brewtler  t. 
Michigan  Central  R.  R,  Co.^  5  Pr.  R.,  163. 

c.  On  the  question,  who  is  a  managing  agent  within  the  meaning  of  the  term  in 
this  section  7  -Wells,  J.,  said : — 

"  The  service  in  question  was  upon  an  individual  who,  assuming  the  fads  if 
contended  for  by  the  plaintiff,  was  at  most  an  agent  for  the  defendant  in  a  particalar 
department  of  its  operations,  and  whose  powers  must  have  been  comparatively  very 
much  limited  in  their  scope  and  objeot,  and  probably  confined  to  the  particalar  de- 
partment of  the  business  in  which  he  was  employed.  It  seems  to  me,  he  cannot  be 
regarded  aa  a  managing  agent  of  the  corporation  within  the  meaning  of  the  sectioii 
of  the  code  referred  to.  He  was  not  a  managing  agent  of  the  corporation.  The 
most  that  can  be  said  of  him  is,  that  he  was  employed  in  a  particular  branch  of  the 
business  transacted  by  the  defendants,  with  power  to  employ  other  persons  as  asiit* 
ants,  and  perhaps  with  other  incidental  powers  to  enable  him  to  carry  into  effect  the 
general  object  of  his  particular  agency ;  and  perhaps  also  with  powers  to  biod  the 
defendant  by  his  ooniraots.  But  it  seems  to  me  all  this  could  never  constitute  him  a 
managing  agent  of  the  defendant  in  such  a  sens^  as  to  render  service  of  the  sam- 
moos  upon  him  a  good  commencement  of  an  action  against  the  defendant.  Every 
employment  of  another  is  an  agency,  in  the  general  sense  of  the  term ;  and  wheneTec 
such  employment  is  accompanied  by  any  discretion  in  the  agent,  he  may  be  said  to 
be,  in  such  general  sense,  a  managing  agent. 

"  An  attorney  for  a  bank  or  other  corporation  has  demands  pnt  into  his  his^ 
to  collect,  with  discretionary  power  in  regard  to  their  management,  aa  to  when  aod 
how  to  prosecute,  or  to  compromise  for  the  same,  &o.  In  such  case  the  attoraey 
for  the  bank  would  be  as  muoh  the  managing  agent  of  the  corporation  appointiog 
him,  aa  Reed  in  this  case  was  the  managing  agent  of  the  defendant  They  were 
both  in  the  employment  of  their  principals,  and  both  had  certain  discretionary  pow- 
ers. The  attorney  was  the  managing  agent  of  his  employer  in  collecting  or  secaring 
the  demands  put  into  his  hands,  and  Reed  was  the  managing  agent  of  the  defendaot 
to  procure  businesn  for  the  line  of  steamers  and  the  railroad  ;  and  yet,  could  it  be  pre- 
tended that  an  action  could  be  commenced  against  the  bank  or  other  corporation  in 
the  cose  supposed,  by  service  of  the  summons  on  the  attorney  7  Most  clearly  oot 
The  managing  agent  upon  which  the  summons  may  be  served,  must  be  one  whose 
agency  extends  to  all  the  transactions  of  the  corporation ;  one  who  has,  or  is  engaged 
in,  the  management  of  the  corporation,  in  distinction  from  the  management  of  a  par- 
ticular branch  or  department  of  its  bualueas. 
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a.  "Tbit,  I  apprehenil,  iff  (he  only  safe  rule  that  can  be  adnpted;  once  depart 
from  it,  and  I  aee  not  why  a  suit  may  not  bd  oommenced  against  a  corporation  by 
^errin;  the  sammons  ou  any  one  who  baa,  at  the  time,  the  most  trifling  agency  com- 
mitted to  him,  DO  matter  how  special  or  limited,  provided  he  be  vested  with  any 
iJi^cretioo  to  manage  the  bosineas  of  his  agency.  A  merchant  in  Detroit,  on  going 
to  Sew  York,  might  be  anthorized  by  this  defendant  to  contract  in  its  name  for  an 
iron  safe,  with  discretion  as  to  kii\d,  price,  and  time  of  payment.  He,  for  the  time 
heins,  woald  be  a  managing  agent ;  and  if  the  construction  contended  for  be  correct, 
tervice  of  the  aammona  upon  him  would  be  a  good  commencement  of  an  action 
a-r^inet  the  defendant  Illustrations  might  be  multiplied  indefinitely,  to  show  the 
diuigar  and  impropriety  of  such  a  latitudinary  interpretation  of  the  statute."     lb, 

b.  Ad  action  cannot  be  legally  oommenced  against  a  railroad  corporation  (for  losa 
of  baggage  or  any  thing  else),  by  the  service  of  the  nummons  ou  a  baggage  master 
in  ihe  employ  of  such  corporation.  Fie  is  not  buoh  a  managing  agent  as  the  law 
contemplates.     Flynn  v.  Hudson  River  Railroad  Co.,  6  Pr.  R.,  3US. 

e.  A  peraoD  acting  in  New  York  under  a  power  of  attorney  for  an  inaarsnoe 
compaoy  located  at  Utica,  authorizing  such  person  to  effect  insurances  on  behalf  of 
«aid  company,  held  to  be  such  a  managing  agent  of  said  company  as  to  authorize 
the  commencecDent  of  an  action  against  such  company  by  serving  the  summons  on 
such  person.    Bain  v.  Globe  Ins,  Co.,  9  Pr.  R.,  448. 

d.  Where  a  railroad  company,  chartered  by  the  Stste  of  Vermont,  by  its  president 
drew  a  bill  of  exchange  in  the  State  of  Vermont,  payable  in  New  York,  and  drawn 
upon  J.  W.  B.,  the  treasurer  of  the  aaid  company  in  Boston,  and  accepted  and  en- 
dorved  m  Boston  by  J.  W.  B  as  treasurer  of  said  company,  and  by  the  said  J.  W.  B. 
•old  to  the  Bank  of  Commerce  in  Boston;  the  bill  on  nf^turity  was, presented  for 
p^ynoent  in  New  York,  and  was  there  protested  for  non-payment — held  that  the 
caaae  of  action  aroae  in  this  State.  B^k  of  Commerce  v.  Wash,  and  Rutland  R,  R, 
Co.,  10  Pr.  R.,  1. 

Note  to  subd,  3.  « 

«.  Where  an  idiot  or  lunatic  had  no  committee,  or  the  committee  had  an  interest 
upposita  to  that  of  the  idiot  or  lunatic,  it  was  the  practice  of  the  late  court  of  cban- 
rery  to  mike  an  order  appointing  a  guardian  to  defend  the  suit  Mitf.  Ch.  PI. 
22:  1  Fow.  Ex.  Pr.,  477.  The  motion  for  such  guardian  might  be  made  by  the 
plaintiff     1  Dan.  Ch.  Pr.,  220.     And  where  a  committee  had  been  appointed 

Kho  refuoed  to  appear  in  the  suit,  another  might  be  appointed.     Lloyd  v. ,  2 

Dtck..  460 ;  and  aee  Snell  v.  Hyatt^  I^ick^  287,  where  a  committee  was  one  of  the 

• 

/.  Where  in  July,  1848,  A.  was  judicially  declared  a  lnnatic»  and  a  committee 
of  bis  peraon  and  eetate  duly  appointed,  and  on  the  13th  November,  1849,  the  pro- 
ceediogs  in  lunacy  being  still  in  force,  an  action  for  a  money  demand  was  brought 
afraiofli  the  lunatic  without  any  leave  of  the  court  for  that  purpose  obtained,  and 
thie  sommons  and  complaint  were  served  on  the  defendant  and  also  on  the  commit- 
tee,  in  porsaance  of  the  3d  subdiviaion  of  this  section, — the  court,  on  the  motion  of 
the  committee,  set  the  complaint  aside.    Sternburg  v.  Schoolcraft,  4  Barb.,  153. 

g'.  '*  By  the  practice  of  the  late  court  of  chancery,  the  proper  course  for  a  party  who 
had  a  claim  againat  a  lunatic  or  his  estate,  after  office  found,  was  to  apply  to  that 
court  by  petilion  for  the  payment  of  the  debti  or  for  leave  to  bring  a  suit  for  the  pur- 
pose of  csiabliahing  the  claim.  If  the  chancellor  or  vice-chancellor  by  whom  the 
committeo  was  appointed,  was  aatisfied  that  the  debt  was  justly  due,  the  committee 
woold  be  ordered  to  pay  it  out  of  the  estate ;  or,  if  the  claim  was  doubtful,  the 
coart  woold  either  have  it  settled  by  a  reference  to  a  master,  or  give  the  claimant 
prm'witm  to  establish  bis  claim  by  a  suit  at  law  or  bill  in  equity,  as  might  be  proper 
aadar  the  psuticnlar  circumstances  of  the  case.  (Re  Hopper,  5  Paige,  489  )  An 
ictioo  a^  law  againatthe  lunatic,  commenced  without  the  permission  of  the  court  of 
ebaaeery,  woold  be  restrained,  and  the  plaintiff*  compelled  to  come  there  for  justice. 
'X«  HeUeTj  3  P^ige,  399.)  A  judgment  at  law,  in  an  action  oommenced  without 
iodi  leave,  woold  be  of  no  avail  to  the  plaintiffl  But  the  court  of  law  in  wrhich  the 
•etioa  WW  broogfat  wonld  not  inquire  whether  such  leave  had  been  obtained,  bat 

10 
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leave  the  plaintiff  to  proeecote  it  at  hii  peril    (Ckrib  t.  DrntAam,  4  Dnio, 
262).    lb. 

a.  *'  The  foregoing  are  antboritiee  also  to  show  that  a  ereditor  might  not  interfere  with 
the  penon  or  estate  of  a  lunatic,  idio^  or  habitnal  drnnkard,  for  the  oollection  of  hk 
debt  after  the  oommittee  wae  appointed,  without  fint  obtaining  leave  of  the  eoort 
malLing  the  appointment,  Snoh  interference  would  be  deemed  a  contempt  of  court, 
and  would  be  poniahed  accordingly;  the  oommhtee  being  regarded  ae  an  officer  of 
the  court,  chaiged  with  the  care  and  coatody  of  snch  person  and  hia  eatate^  and  en- 
titled to  the  protection  of  the  court.    lb, 

6.  '  I  am  not  able  to  perceive  that  the  new  organization  of  the  courti^  or  the  aev 
modea  of  proceeding  therein,  have  eaaentially  changed  the  law  on  the  aobject ;  ill 
the  reaaoos  for  the  former  practice  continue.    /6. 

e.  Hie  134th  aection  of  the  cede  directs  who  the  aummons  ahall  be  aerved  apon, 
in  the  aeveral  cases  therein  specified.  The  third  aubdiviaion  of  that  aection  prof idn, 
where  the  action  ia  agaioat  a  person  judicially  declared  to  be  of  nnaonnd  mind,  or  io- 
eapabltf  of  conducting  hia  own  affaire  in  conaeqoence  of  habitnal  drunkenness,  snd 
for  whom  a  oommittee  baa  been  appointed,  that  the  summons  shall  be  delivered  to 
•nch  oommittee  and  the  defendant  personally.  It  baa  been  aappoaed  that  tbii 
anthorized  the  commencement  of  the  action  at  once,  and  without  first  applying  (k 
leave  to  proaecute.  But  thia  cannot  be  ao.  h  only  providea  who  the  snmnoni  M 
be  served  upon  when  an  acUon  is  to  be  commenced.  It  Is  no  authority  on  the  qan* 
tton  of  the  creditor's  right  to  bring  an  action,  one  way  or  the  other ;  an  action  Dtj 
be  directed  where,  upon  petition  to  the  court  by  the  creditor  to  have  the  committM 
pay  hia  demand,  the  justice  of  hia  claim  ia  rendered  doubtful;  or,  if  the  ereditor 
ohooeea  to  bring  an  action,  without  leave  first  obtained,  as  he  may  do  and  still  be 
strictly  regular,  provided  no  application  is  made  to  restrain  him ;  in  snoh  easel,  he 
must  serve  the  aummona  as  directed  by  the  above  section  of  the  code.    Jb. 

d.  ''  On  the  argument  of  the  motion,  the  plaintiff 'a  counsel  requested  to  be  per- 
mitted to  proceed  in  his  action,  if  the  court  should  deem  his  proceedings  unanthorixed 
This,  howe^r,  cannot  be  done.  If  the  caae  had  not  been  brought  to  the  notice  of 
the  court,  the  plaintiff'  might  have  proceeded  to  judgment  without  intermptioo,* 
perhapa;  but  then  hia  judgment  would  have  been  no  evidence  of  the  lunatio'iio- 
debtedneaa,  on  an  application  to  the  court  for  payment  out  of  the  estate^  The  atten- 
tion of  the  court  ia  now  directed  to  the  case ;  and  no  excuae  ia  ahown  why  the 
Innatio  ia  prosecuted.  The  court  baa  taken  charge  of  hia  peraon  and  estate,  aod 
placed  them  in  the  care  and  custody  of  the  committee,  and  is  bound  to  protect  him 
againat  unauthorized  prosecutions.  No  injuAioe  will  be  done  the  plaintiff  His 
courae  ia  to  petition  the  court  for  relief,  and,  if  hia  claim  ia  undisputed,  the  committee 
will  be  ordered  to  pay  it.  If  disputed ,  so  as  to  bring  its  justice  seriously  in  qsestioD, 
a  reference  will  be  ordered,  or  the  plaintiff*  be  permitted  to  bring  an  action  to  dete^ 
mine  ita  juatice  and  extent''    lb. 

Note  io  iub.  4. 

a.  Service  of  a  summons  on  an  insane  peraon  who  has  no  committee,  mo^t  be 
by  a  personal  service  on  such  person.    Heller  v.  Helter,  1  Code  Rep.,  N.  &>  309. 

/.  When  the  action  is  against  husband  find  wife,  it  is  presumed  by  analogy  U) 
the  late  equity  practice,  that  service  on  the  husband  alone  would  be  good  service  oa 
both  ; — ^unless  relief  be  naked  oat  of  the  sepsrate  estate  of  the  wife,  in  which  ease 
she  must  be  served.  Ferguton  v.  Smithy  2  John.  Ch.R.,  139.  Leaviti  v.  Cmger^ 
I  Paige,  431 ;  Jonee  v.  Harrie,  9  Vea.,  488.  Where,  however,  no  personal  claim 
ia  made  against  a  wife  who  is  sued  jointly  with  her  husband,  it  may  be  advieable  to 
aerve  her  with  a  aummons  and  a  notice  of  no  peraonal  claim,  under  aection,  131. 

g.  It  waa  held  not  to  be  irregular  to  aerve  a  aobpcena  in  chancery,  pemnillyi 
upon  a  defendant  imprisoned  in  the  State  priaon  for  a  term  of  years  on  a  conyiction 
for  a  crime..  Phelpt  v.  Phelps^  7  Paige,  150.  But  an  order  might  have  been  ob- 
tained for  aervice  on  the  keeper  of  the  prison  to  be  good  service  on  the. defendant 
I  Dan.  Ch.  Pr.,  566 ;  Joi/ee  v.  Joyce,  1  Hogan,  121. 

h.  When  the  United  Slatea  or  any  individual  State,  waa  a  defendant,  the  proper 
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ptfwn  to  bo  Mrved  was  the  distiiet-attoniey  ar  the  attorney-general ;  and  in  case  of 
a  faUare  to  appear  in  doe  time,  an  order  would  be  granted  for  an  appearance  in  a 
certain  time,  or  thai  the  bill  be  taken  pro  eonfean. 

ft  The  amiDOiit  moat  be  delivered  to  and  left  with  tbe  defendant  (Supreme 
Court  BmUs  in  Appendix j  rule  84).  And  &  mere  manoal  delivery  of  the  aammona 
h  sot  good  aervice,  onlea  tbe  sommons  be  left  with  the  defendant.  Thas,  where  a 
itttMdukt  waa  serred  with  a  mmmonfl^  and  after  reading  or  examining  the  lame, 
Tolantariiy  handed  it  back  to  the  person  who  had  eer?ed  it,  and  euch  person  re- 
OHTed  it  back  without  informing  the  defendant  that  he  liad  a  right  to  retain  same, 
and  the  plaintifr  afterwards  entered  op  jodgment  for  default  of  an  answer,  the 
coort  oo  the  defendant's  motion,  set  aside  the  judgment  with  costs.  Beekman  ▼. 
Cmtier,  3  €k>de  Rep.,  51.    And  see*note  to  section  138  of  thb  code. 

h.  Tlie  aerrice  of  the  summons  moat,  except  in  the  oases  provided  for  in  the 
code,  aedioD  135,  be  within  the  territorial  jurisdiction  of  the  court  Lite^fitld  v. 
Harwell,  5  Pr.  R.,  341. 

e.  Seifea  of  aommona  upon  an  elector  npon  an  election  dav  ia  a  void  aervice. 
Meehm  ▼.  Jfoxen,  1  Abbott,  280 ;  Haetinge  v.  Farmet^  4  Coma.,  *296. 

(L  Ben  ice  of  sommona  on  a  Sunday  would  be  a  void  servioa  Field  v.  Park, 
20  Joli]i&  B..  140. 

<u  Sernca  of  a  aDmmons  on  an  elector  entitled  to  vote  in  a  town,  on  a  day  on 
which  a  town  meeting  ia  held,  would  be  void.    1  R.  S.,  4th  ed.,  649  [342],  s.  21  [10]. 

y.  Whera^  en  a  motion  to  act  aside  a  judgment  taken  for  want  of  an  answer,  on 
the  fgiwmd  of  a  defect  in  the  service  of  the  summons,' it  appears  that  tbe  defendant 
had  unpfoperly  endeavored  to  avoid  service  of  the  sommoni^  the  judgment  will  not 
be  set  aaida  voleas  on  aatisfaotory  .ovidenoe  that  the  summons  had  not  come  to  the 
defeodant'a  kaowledga  SeuihweU  v.  Marryait^  1  Abbott,  218 ;  Hilfn  v.  Thurw- 
loa,  Uk,  318. 

§  135.  [114.]  (Anended  1849-1851.)  Service  hf  publica- 
tion. 

Where  a  person,  on  whom  the  service  of  the  sumTnons 
id  to  be  made,  cannot,  after  due  diligence,  be  found  within  the 
State,  and  that  fact  appears  by  affidavit  to  the  satisfaction  of 
the  court,  or  a  jndge  thereof,  or  the  county  judge  of  the  cawnMj 
cohere  the  trial  is  to  he  had,  and  it  in  like  manner  appears  that 
a  cause  of  action  exists  against  the  defendant  in  respect  to 
whom  the  service  is  to  be  made,  or  that  he  is  a*  proper  party 
to  an  action  relating  to  real  properly  in  this  State,  such  court 
OT  judge  may  grant  an  order  that  the  service  be  made  by  the 
publication  of  a  summons,  in  either  of  the  following  cases : 

1.  Where  the  defendant  is  a  foreign  corporation,  and  has 
property  wUhin  the  State^  or  the  cause  of  action  arose  therein : 

2.  Where  the  defendant,  being  a  resident  of  this  State,  has 
departed  therefrom  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  the  summons,  or  keeps  himself  concealed 
therein  with  the  like  intent :  *^ 

3.  Where  he  is  not  a  resident  of  this  State,  but  has  property 


148  8ERVI0E    BY    PUBLICATION.  [§135. 

therein,  and  the  action  arises  on  contract,  and  the  conrt  ^a& 
jurisdiction  of  the  subject  of  the  action : 

4.  Where  the  subject  of  the  action  is  real  or  personal  prop- 
erty in  this  State,  and  the  defendant  has,  or  claims,  a  lien  or 
interest,  actual  or  contingent,  therein,  or  the  relief  demanded 
consists  wholly  or  partly  in  excluding  the  defendant  from  any 
interest  or  lien  therein : 

6.  Where  the  action  is  for  divorce,  in  the  cases  prescribed 

The  order  must  direct  the  publication  to  be  made  in  two 
newspapers  to  be  designated  as  most  likely  to  give  notice  to 
the  person  to  be  served,  and  for  such  length  of  time  as  may  be 
deemed  reasonable,  not  less  than  once  a  week  for  six  weeks. 
In  case  of  publication,  the  court  or  judge  must  also  direct  a 
copy  of  the  summons  and  complaint  to  be  forthwith  deposited 
in  the  post-office,  directed  to  the  person  to  be  served,  at  liis 
place  of  residence,  unless  it  appear  that  such  residence  is 
neither  known  to  the  party  making  the  application,  nor  can 
with  reasonable  diligence  be  ascertained  by  him.  When  pub- 
lication is  ordered,  personal  service  of  a  cd^y  of  the  summons 
and  complaint,  out  of  the  State,  is  equivalent  to  publication 
.and  deposit  in  the  post-office. 

"  The  defendant  against  whom  jntilication  is  ordered,'^^  or 
his  representatives,  on  application  and  sufficient  cause  shown 
at  any  time  before  judgment,  must  be  allowed  to  defend  the 
action;  and,  except  in  an  action  for  divorce,  the  defendant 
against  whom  publication  is  ordered,  or  his  representatives, 
may  in  like  manner,  upon  good  cause  shown,  be  allowed  to 
defend  after  judgment,  or  at  any  time  within  one  year  after 
notice  thereof,  and  within  seven  years  after  its  rendition,  on 
such  terms  as  may  be  just;***  and  if  the  defence  be  success* 
ful,  and  the  judgment  or  any  part  thereof,  have  been  collected, 
or  otherwise  enforced,  such^restitution  may  thereupon  be  com- 
pelled as  the  court  directs ;  hut  the  title  to  jproperty  sold  tinder 
such  judgment  to  a  purchaser  in  good  faith  shall  not  he  ther^y 
affected.  And  in  all  cases  where  publication  is  made  the  com- 
plaint must  be  first  filed,  and  the  summons,  as  published,  must 
state  the  time  and  place  of^such  filing. 
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Nature  of  the  Amendments, 

f.  AU  (he  parte  in  italic  we  new  in  the  code  of  1851.     All  the  words  between 
inverted  eommas  are  substitated  for  o(her  words;  thus,  in  snhdivision  3  in  the 
sectioaio  the  code  of  1849,  the  words  were  "  a  non-rendent,**  instead  of  ^*not  a  re- 
hdentoftkis  State,^'*and  in  sabdivision  6,  the  words  in  the  original  were  *'tn  thi$ 
seftidn,*^  instead  of  ^<  by  law,^'  and  the  words  **  The  defendant  againtt  whom  public 
(niioniiorderedi*  instead  of  ^  If  the  eummona  ahall  not  be  personally  served  on  a 
dtfendmt  nor  received  by  such  defendant  through  the  post-office^  in  the  eases  pro- 
tided  for  in  this  section,  he"    Where  one  asterisk  is  placed,  the  words  •*  necessary 
or"  are  omitted  ;  and  where  two  asterisks  are  placed,  the  words  ^*and  the  action  arises 
onto/ contract, or  the  non-feasance  or  mis-feasance  complained  of  is  a  breach  of 
r'/nfMc/,'*  are  omitted  ;  and  where  three  asterisks  are  placed,  the  words  ^*  except  in  ac- 
tons for  di?orce/'  are  omitted.    The  present  subdivision  5  was  subdivision  6  before  the 
JA^t  amendment ;  and  the  former  subdivision  5,  which  was  in  these  words,  *' where  the 
acuoD  isfoanded  on  a  mortgage  on  property  in  this  State,  and  the  defendant  is  personally 
clurge&ble  wiih  th»  debt  for  which  the  mortgage  is  a  security,"  is  omitted. 

Subsequent  provisions  of  law  as  to  substituted  service, 

b.  By  laws  of  1853,  cap.  511,  p.  974,  it  is  enacted  that<^  whenever  it  shall  satisfac- 
torily ippsartoany  ooort  or  any  jndgeiof  the  supreme  court,  or  any  coanty  judge, 
by  the  retom  or  affidavit  of  any  sheriff,  deputy  sheriff,  or  constable,  anihorized  to  serve 
or  ezeeale  say  proeeas  or  paper  for  the  commencement  or  in  the  prosecution  of  any 
action  or  proeeeding,  that  proper  and  diligent  effort  baa  been  made  to  serve  any  such 
priieefl  or  paper  on  any  defendant  in  any  such  action,  residing  in  this  State,  and  that 
nich  defendant  cannot  be  found,  or  if  fonnd  avoids  or  evades  such  service,«so  that 
the  aame  cannot  be  made  personally,  by  such  proper  diligence  and  effort, — such  court 
or  )ttdf e  may,  by  order,  direct  the  service  of  any  summons,  subpoena,  order,  notlbe, 
or  other  process  or  paper,  to  be  made  by  leaving  a  copy  thereof  at  the  residence  of 
the  pemo  to  be  served,  with  some  person  of  proper  age,  if  admittance  can  be  ob- 
tained aod  such  proper  person  found  who  will  receive  the  same;  and  if  admittance 
cannot  be  obtained,  or  any  such  proper  person  found,  ^o  will  receive  the  same,  by  af- 
fixiof  the  same  to  the  outer  or  other  door  of  said  residence,  and  by  putting  another  copy 
ihrreof,  property  folded  or  enveloped,  and  directed  to  the  person  to  be  served  at  his 
p'^ce  of  residence,  ioto  the  post-office  in  the  town  or  city  where  such  defendant  re* 
«^es,  and  paying  the  postage  thereon.  On  filing  with  the  clerk  of  the  county  where 
iQch  defendant  reaidea,  or  the  county  in  which  the  complaint  in  any  such  action  ia 
bj  law  to  he  filed,  an  affidavit  ahowiug  service  according  to  such  order,  such  summons, 
rabpcena,  order,  notice,  or  other  process  or  paper,  shall  be  deemed  served,  and  the 
wme  pneecdiogs  m»y  be  taken  thereon  aa  if  the  aame  had  been  served  by  delivery 
to  ooch  dsfondant  personally,  or  otherwise,  as  by  law  now  required  ;  but  the  court 
^yt  apoii  any  application  by  them  deemed  reasonable,  at  any  time  permit  any  de- 
fendant to  appear  and  defend,  or  have  such  other  relief  in  any  action  orprooeeding 
founded  oa  any  sach  service,  aa  the  nature  of  the  case  may  require. 

c  The  provisiena  of  this  statute  only  apply  to  cases  where  the  defendant  cannot  be 
found  eicber  in  or  out  of  the  State,  or,  beiug  fouud,  avoids  or  evades  personal  service. 
!  Collins  r.  Castpfield,  9  Pr.  R,  519) ;  therefore  where  upon  an  affidavit  that  the 
defendant  was  a  resident  of  this  Sute,  but  that  he  was  in  the  State  of  Ohio,  and 
not  ezpeeted  back  that  summer,  except  on  a  visit,  an  order  was  made  for  substitu- 
te sernce  under  this  statute,  the  court  on  motion  set  aside  such  order  aa  not  war- 
ranted by  the  statate.     lb. 

Note  tosubd.  1. 

^  d.  To  obtain  an  order  in  a  ease  provided  for  by  this  subdivision,  it  must  be  proved  to 
^eoffieer  who  is  td  make  the  order  that  the  person  to  be  served  (not  the  defendant) 
caoo^  after  doe  diligeaoe  be  found  in  this  State  {Harlbut  v.  Hope  Mat.  Ins,  Co,,  4 
fV-  R.,  278),  and  the  affidavit  should  mention  the  name  of  the  State  in  which  the  de- 
fcA^ianto  are  iacorporated.     1  Barb.  Ch.  Pr.,  96. 

Note  to  subd,  2. 
e.  Oa  a  motion  under  this  subdivisionlt  appeared  that  although  the  defendant. could 
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be  found  and  wm  not  concealed,  yet  the  ■  heriff,  althongli  he  need  dae  dHigoice^ 
coold  not  eerTe  the  enmrnons  on  the  defendant,  it  wae  held  not  within  thii  nibdiTiiioii 
(Van  Ren^aeUar  y.  Dunbar,  4  Pr.  R.,  151.)  Such  a  ease  is  now  piofided  for  by  the 
law  of  1853,  anpra. 

Note  to  whd,  3. 

a.  An  order  nnder  this  rabdivirion  waa  made  on  an  affidavit  that  thedefimduitliid 
*«  property  within  the  State  of  New  York,  at  deponent  ha»  been  informed  and  U- 
/teoet."  The  court  on  motion  eet  aaide  the  order ;  and,  per  Parker,  J.  The  iffidan't 
18  defective  in  not  Bhowing  that  the  defendant  haa  property  within  the  State  of  New 
York.  It  ia  not  enough  to  state  thia  on  information  and  belief.  That  is  do  proof  of 
the  fact ;  a  person  may  give  much  testimony  who  haa  no  personal  knowledge  ou  the 
subject.  Mere  hearsay,  and  belief  founded  on  it,  are  not  evidence.  JEeorlioxT. 
Thomas,  5  Pr.,  R.  46. 

Note  to  the  seetiona  generally, 

b.  It  ia  snppoaed  that  this  section  does  not  authorize  an  order  for  poblieition 
against  a  defendant  who  cannot  be  found,  and  whose  last  known  place  of  readeooe 
was  within  this  State,  but  whose  residence  cannot  at  the  time  be  aacertained.  Clm 
V.  Van  Heueonfi  Pr.  R.  157),  and  that  under  such  circumstanceo  the  proceeding  miy 
he  by  petition  under  the  provision  in  the  Revised  Statutes.  (2  R  S.  2d  ed.,  as  smesded 
by  laws  of  1842,  p.  363.)  The  provision  referred  to  is  supposed  to  beretsioed  in 
force,  and  made  applicable  by  the  366th  aection  pf  the  code.  C/aaev.  VanHtum^ 
aopra.    The  proviaion  is  aa  follows : 

e.  After  the  filing  of  a  bill,  the  court  shall  make  an  order  for  the  appearflnceof 
the  defendant  at  a  future  day,  therein  to  be  specified  aa  hereinafter  directed,  in  the 
following  caaes : 

1.  When  the  defendant  resides  out  of  the  State,  upon  proof  by  affidavit  of  tbit 
fact 

2.  When  the  defendant  ia  a  reaident  of  the  State,  upon  proof  by  aidant  that 
process  for  his  appearance  hss  been  duly  issued,  and  that  the  aame  eonld  not  be 
served,  by  reason  of  bia  abseui^e  from  or  concealment  within  the  State>  or  by  rema 
of  his  continued  absence  from  the  place  of  hia  residence. 

8.  When  the  last  known  place  of  residence  was  within  the  State,  hot  hii  rn- 
dence  at  the  time  cannot  on  due  inquiry  be  ascertained  by  the  eompteinaut  or  ha 
•olicitor. 

The  order  shall  require  the  defendant  to  appear  and  answer  the  bin  as  foUowi: 

1.  If  he  be  a  resident  of  the  State,  within  two  montha  from  ita  data 

2.  If  hia  laat  known  place  of  residence  waa  in  thia  State,-bat  hie  prsNDt  plioe 
of  residence  cannot,  on  due  inquiry,  be  aacertained ;  or  if  be  be  a  resUleBt  of  wse 
other  of  the  United  Statea,  or  of  one  of  the  Territoriea  thereof,  or  of  etifaer  of  the 
British  Provinces  in  North  America,  or  the  Republic  of  Tezaa,  within  three  nwntiit 
from  ita  date. 

3.  If  he  be  a  reaident  of  any  other  State  or  country  not  befSore  mentioned,  witbio 
six  months  from  its  date. 

Within  twenty  days  from  the  date  of  such  order,  a  notice  thereof  shall  be  inserted 
Sn  the  State  paper,  and  in  such  other  public  newspaper  printed  In  thia  State  as  the 
court  shall  direct.  Such  publication  ahatl  be  continued  in  each  of  auch  papen  once 
at  least  in  each  week  for  three  weeka  in  succession ;  which  notice  shall  be  mbetvi- 
tially  in  the  following  form : 

^  Before  the  chancellor,*'  or,  "  Before  the  vice-chancellor  of  the  cireait,'^ 

aa  the  case  may  be,  '*  A.  B.  v.  C,  D.  and  others.    Bill  for  the  foreoloenre  of  a  nwit- 
gage,''  or,  **  Bill  for  partition  of  lauds,"  or  aa  the  caae  may  be.  '  '*  £.  F.,  of  > 

complainant'a  aolicitor.* 

"  G.  H.,  one  of  the  defendants  in  this  cause,  whose  place  of  residence  is  in       t 
.or,  whose  place  of  reaidence  is  unknown,  is  required  to  appear  in  this  cause  by  tb« 
day  of  next,  or  the  bill  filed  therein  will  be  taken  as  confessed  by  bio* 


185.] 


BEBVICB    BY    PtJBIJCATION.  151 


Bol  «mIi  pabtication  tball  not  be  neoeesary  pro?ided  a  copy  of  saeh  order  shall 
have  bean  Mrved  on  aach  defendant  personal  ly,  at  least  twenty  days  before  the  tima 
pfaaeribsd  £»r  the  appearance  of  such  defendant. 

A  The  order  for  publication  should  recite  the  summons  in  the  action,  or  refer  to  it 
as  hang  annexed^  that  it  may  appear  that  there  was  a  summons,  and  for  the  purpose 
of  kfentifying  it.  Rawdon  v.  Corbin,  3  Pr.  R.,  116  ;  Vernon  y.  Holbrook,  5  /6.  3  } 
JScerU,  or  EverUon  r.  Thomas^  3  Code  Rep.  74  ;  5  Pr.  R.  45,  46. 

i.  The  code  does  not  expressly  require  the  affidavit  on  which  the  order  is  obtained 
to  be  filed,  nor  does  it  provide  what  is  to  be  done  with  it.  It  is  the  practice  either  to 
leave  it  with  the  jodge  or  file  it  (Vernon  v.  Holbrooke  5  Pr.  R.  3.)  And  where  two 
affidavits  were  filed,  which  were  not  sufficient  to  authorize  the  order^  but  on  a  motion 
to  set  aside  the  order  a  third  affidavit  was  produced  which  the  court  was  satisfied 
bad  been  used  on  the  application  for  the  order,  and  which  supplied  the  defects  in  the 
affidavits  oo  file,  the  court  denied  a  motion  to  set  aside  the  order.    /6. 

&  The  complaint  need  not  to  be  published  in  cases  where  service  of  the'  snm« 
is  ordered  to  be  by  publication.    Anon.  1  Code  Rep.,  102 ;  3  Pr.  R.,  293. 


d.  As  to  how  the  tim^|9r  publication  is  to  be  computed,  see  section  425  of  this 
code. 

a.  Where  a  summons  is  served  by  publication,  the  defendant  has  ontil  twenty 
daya  after  the  expiration  of  the  time  prescribed  for  pnblioation  to  put  in  his  answer. 
(TamlimsouT.  Van  Veehten,  1  Code  Rep.  X.  S.,  317.)  And  in  Tomlin$on  v.  Van 
VtekUn^  it  is  aaid  that  where  an  order  for  publication  has  been  made,  and  the  de^ 
feodast  is  peraooally  served  with  summons  out  of  the  State,  be  haa  twenty  daya 
time  Co  answer  after  the  expiration  of  the  time  prescribed  in  the  order  for  publlca- 
taeo ;  id  a  sobaeqaent  oaae  (Dyktro  v.  Woodward,  7  Pr.  R.,  313),  it  .was  held  oth- 
erwiae,  and  that  the  time  to  answer  commences  to  run  from  the  day  of  the  personal 
aernea  oat  of  the  State:  this  latter  decision  seems  to  be  the  correct  interpretation  of 
tliia  previsioii* 

/.  It  seems  that  in  all  cases  where  it  ia  sought  to  afiTect  property  in  this  State, 
aad  the  defendant  rsaides  ont  of  the  State,  an  order  for  publication  must  be  obtained, 
altbonf  fa  the  defaodanl  may  be  willing  to  accept  service  out  of  the  State.    {Liteh' 
JUid  V.  B^fnoeU^  5  Pr.  R..  341 ;  1  Code  Rep.,  N.  S.,  42.)    Service  of  the  procesa 
oot  of  the  territorial  jurisdiction  of  the  court  from  which  it  issued  was  at  common 
lav  a  BolUty ;  and  aerfjoe  of  the  proceas  of  other  courts  on  defendants  ont  of  thia 
8taio  ia  iaeffieacions  as  the  basis  of  any  judicial  proceedings  in  personam,  per  Sill, 
'J.,  in  Liiekfield  v.  Burwell,  eupra;  and  in  the  late  court  of  chancery  it  was  held 
thai  the  aarvice  of  a  subpcana  to  appear  and  answer,  upon  a  defendant  out  of  the 
&at0,  waa  irregolar.    Dunn  v.  Dunn,  4  Paige*s  Rep.,  425.     Has  the  amendment 
to  aeclMm  139.  providing  that  a  voluntary  Bpi)earance  is  equivalent  to  personal  ser- 
vioa  of  the  sammons,  affected  this  point  7    It  is  believed  that  it  has  not  By  a  clauao 
of  tha  Ml  subdivision  of  section  135,  before  amendment,  it  was  provided  that,  when 
puUUcatkm  ia  ordered,  and  a  copy  of  the  summons  is  not  personally  served  on  the 
defaadanty  nor  received  by  such  defendant,  *'he  may  defend  the  action  after  judg- 
ment in  certain  eases ;  but  this  privilege  was  not  extended  to  abaent  defendants,  who 
ire  a  copy  of  the  summons  out  of  this  State ;  and  the  terms  of  this  provision  do 
IB  aay  ease,  limit  or  qualify  the  efiTect  of  the  judgment,  unless  the  defendants  shall 
in  and  ai^KBit  to  the  jurisdiction  of  the  court,  per  Sill,  J.,  in  Hulhert  v.  Hope 
Mmimml  Int.  Co.,  4  Pr.  R.,  275. 

^.  By  the  amendment  to  tbia  seotion,  it  seems  that  in  all  eases  where  publication 
is  otdared,  tha  defendant  or  his  representatives  may  be  allowed  to  come  in  and  de- 
fend, on  good  eanse  shown  therefor. 

A.  Ob  a  motion  to  aet  aside  an  order  for  service  by  publication,  on  the  ground 
UmI  tho  affida?ii  on  which  the  order  was  granted  did  not  state  facts  sufficient  to 
SBlidu  the  plaintiff  to  the  order,  Barenlo,  J.,  said,  **  Even  if  I  should  thmk  that 
ptKsBCe  vns  alight  aa  to  ^  doe  diligence,'  or  as  to  the  defendant  having  property  in 
tbiifilBlo,  I  ahooid  not  feel  at  liberty  to  annul  an  order  granted  by  a  justice  of  this 
eooit,  asdor  a  statnta  aothorizing  him  to  act  on  its  appearing  to  hie  eaiiefaetionJ'^ 
Meeke  r.  Ward,  7  Pk*.  R,  416. 

i.  On  the  taxation  of  costs,  only  the  statute  rate  of  payment  wiQ  be  allowed  for 
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The  general  rale  was,  tbat  in  ooDtract  the  plaintiff  miut  eetablirii  a  joint  cants  of 
action  againat  all  the  defendants,  and  if  he  failed  to  do  ao  he  was  non-aoited.  H« 
tbia  rnle  been  changed  or  modified  by  the  code!  The  deciaion  of  thia  queitioD  in* 
Tolvea  the  oonstmotion  of  certain  proviaiona  of  the  code*  particnlariy  aectien  974. 
There  have  been  great  diffiouUiea  in  conttrning  and  applying  tbia  aection ;  and  the 
deciaiona  are  conflicting.*'  After  examining  the  deciaiona  at  conalderable  length,  he 
aaya  (p.  154),  *^  Bat  a  aeveral  judgment  against 7 otnl  debtors  or  contractors,  not  by 
their  contract  tevtrally  liable,  was  not  proper  (before  the  oode).  nor  is  it  now.  If 
it  is  conceded  that  the  defendants  are  jointly  and  not  aeveraUy  liable  onder  theii 
contract,  there  is  now  no  anthority  to  render  a  several  judgment  against  one;"  bat 
(p.  158)  ^'  whenever  a  plaintiff  eatabliahes  a  cause  of  action  againat  one  oi  mora  of 
the  defendanta,  in  an  action  for  tort  or  upon  contract,  and  it  appears  in  the  latter 
case  that  the  other  defendants  were  not  joint  contractors  or  jointly  liable,  he  is  en- 
titled to  a  judgment  against  those  against  whom  he  establishes  his  oauae  of  action.'^ 

See  note  to  aection  274. 

OL  The  other  statdtory  enaotoienti  on  tbia  aubjeet  still  in  force  are3  R.  S.,  3d  ed.} 
p.  474 ;  Laws  of  1635,  p.  248,  s.  2,  and  Laws  of  1837,  p.  537. 

b.  By  the  Reviaed  Statutes  it  is  enacted : 

*'  §  1.  In  actions  against  two  or  more  peraons  jointly  indebted  upon  any  joint 
obligation,  contract,  or  liability,  if  the  process  issued  against  all  the  defendants  shall 
have  been  duly  served  upon  either  of  them,  the  defendant  so  served  shall  answer  to 
the  plaintiff;  and  in  anoh  caae,  the  judgment,  if  rendered  in  favor  of  the  plaintiff, 
ahall  be  against  all  the  defendants,  in  the  same  manner  aa  if  all  had  been  served  with 
process. 

"  §  2.  Such  judgment  shall  be  conclusive  evidence  of  the  liability  of  the  defend- 
ant who  waa  personally  served  with  process  in  the  suit,  or  who  appeared  therein ; 
but  against  every  other  defendant,  it  shall  be  evidence  only  of  the  extent  of  the 
plaintiff's  demand,  after  the  liability  of  audi  defendant  shall  have  been  establiihed 
•by  other  evidence. 

'*  §  3.  Execution  upon  every  snch  judgment  shall  be  iasded  in  form  against  all 
the  defendants,  but  the  attorney  issuing  the  same  shall  indorse  thereon  the  namei  d 
anch  of  the  defendants  as  were  not  served  with  the  process  by  which  the  action  was 
oonunenced,  and  shall  direct  such  execution  to  be  served,  aa  provided  in  the  next 
aeotion. 

''  §  4.  Such  execution  shall  not  be  aerved  upon  the  person  of  any  defendant 
whose  name  is  so  endorsed  thereon ;  nor  shall  it  be  levied  on  the  sole  property  of 
any  such  defendant ;  bat  it  may  be  collected  of  the  personal  property  of  any  snefa 
defendant,  owned  by  him  as  a  partner  with  the  other  defendants  taken,  or  with  any 
of  them. 

"  §  5.  Where  an  action  against  two  or  more  persons  upon  any  joint  ofaligatioD, 
contract,  or  liability,  shall  be  commenced  by  the  filing  and  service  of  a  declaration, 
and  it  shall  appear  by  the  certificate  of  a  sheriff,  or  by  due  proof,  that  the  same  has 
been  served  upon  either  of  such  persons,  the  defendant  ao  aerved  ahall  answer  to 
the  plaintiff;  and  the  jadgraent  in  adch  action,  if  rendered  in  favor  of  the  plaintiff, 
ahall  be  againat  all  iJbe  defendanta  in  the  aame  manner  aa  if  all  had  been  serrod 
with  such  declaration  ;  which  judgment  ahall  hav^^e  like  effect,  and  exeeotioB 
thereon  ahall  be  iasued,  aa  if  procesa  againat  such  dJRidanta  had  b^  aerved  oa  one 
of  them." 

0.  By  laws  of  1835,  cap.  211,  legalating  actions  on  billa  of  ezdMmge  and  praais' 
aory  notes,  it  is  enacted : 

'*  2.  It  ahall  not  be  necessary  for  the  plaintiff  (in  an  action  againat  the  several 
parties  to  a  bill  or  note)  to  include  in  the  same  record  a  judgment  against  all  the 
partiea  to  said  bill  or  note ;  but  judgment  may  be  entered  againat  any  of  the  parties 
to  aaid  bill  or  note,  whenever  the  plaintiff  would  be  entitled  to  the  aame  if  the  snit 
had  been  commenced  againat  auch  partiea  only.  And  if  the  trial  or  hearing  of  the 
caoae  be  put  off  by  any  of  the  partiea  to  the  said  bill  or  note,  or  if  a  default  shall 
have  been  obtained  against  part  of  the  defendanta,  the  plaintiff  may  proceed  to  the 
trial  or  hearing  against  the  other  parties,  in  the  same  manner  aa  if  the  soK  bad 
been  commenced  againat  the  other  partiea  only ;  and  the  action  ahall  thereby  be 
aevered." 
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«.  Thii  Motion  of  tlus  oode  (lee.  136)  appean  to  go  farthor  than  tho  Revised 
Staliitai,  and  to  provide  aa  well  (ot  one  of  aeveial  joint  debtora,  aa  for  one  of  aeveral 
dafondinta  aoTorally  liable. 

$,  Under  tbe  proviaiona  of  the  Keyired  Statntea  it  was  bold,  that,  in  actions  against 
two  or  more  jointly  indebted  upon  aoy  joint  obligation  or  contract,  where  one  or 
OMMymly  of  the  defendaata  bad  been  served,  the  jodgment,  if  for  the  plaintiff,  mnst 
h9  agmiDst  aU  the  defendants.  5  Hill,  37  ;  10  Wend.,  630  ;  6  it,,  500.  Even  if  the 
defendant  not  served  be  an  infant.  15  Wend.,  64;  ib,,  612.  The  jodgment  ao 
obtained  teoa  ccnelmive  evidence  of  the  liability  of  the  defendant  or  defeodanta 
aerved,  or  who  a|)peared  ;  bat  aa  against  the  defendant  or  defendants  not  served,  or 
wbo  did  not  appear,  the  judgment  was  evidence  only  of  the  extent  of  the  liability  oft 
aocfa  defendant  or  defendants,  after  their  liability  bad  been  established  by  other  evi- 
dence. An  action  of  debt  might  be  brooght  on  such  judgment  against  snch  defend- 
ant or  defendants.  And  in  such  action  the  plaintiff,  on  the  plea  of  ntd  tiel  record 
being  mteipoaed,  had  to  prove  the  defendant'a  liability.  6  Wend.,  206, 293,  23 ;  14 
ih^  S21. 

e.  When  a  anit  is  bronght  againat  several  heirs  of  a  person  dying  intestate  (nnder 
loEwa  of  1837,  p.  537),  aome  being  served  with  process  and  aome  not,  held  that  a 
judgment  in  form  oonld  not  be  entered  against  those  not  served  aa  against  joint 
dcbloia.  {Kellogg  v.  Olmeied,  6  Fr.  R.,  487).  Nor  can  they  be  aummoned  to 
■bow  canae  why  they  be  not  bonnd  by  the  judgment  (nnder  s.  375  of  the  Code.)    Jb, 

d.  ABtD  the  ezecntion  on  a  judgment  nnffr  the  above  proviaiona  of  the  Revised 
Statntea,  aeo  notea  to  aectiooli  2ti9  and  291. 

§  137.  [115.]  (Amended  1849.)  When  service  complete. 

In  the  cases  mentioned  in  section  135,  the  service  of  the 
snmmoiiB  shall  be  deemed  complete  at  the  expiration  of  the 
time  prescribed  bj  the  order  for  publication. 

§  138.  [116.]  (Amended  1851.)  Proof  of  service. 

Proof  of  the  service  of  summons  and  of  the  complaint  or 
notice,  if  any,  accompanying  the  same,  must  be  as  follows. 

1.  If  served  by  the  sheriff,  his  certificate  thereof;  or, 

2.  If  by  any  other  person,  his  affidavit  thereof;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or 
luB  foreman,  or  principal  clerk,  showing  the  same,  and  an  affi- 
davit of  a  deposit  of  a  copy  of  the  summons  in  the  post-office,. 
OB  required  by  lawj  if  the  same  shall  have  been  deposited;  or, 

4.  The  written  admission  of  the  defendant. 

In  case  of  service^  othei^wiee  them  ly  public<xtion^  the  certifi- 
cate, affidavit,  or  admission,  must  state  the  time  andjplace  of  tho 
service. 

e.  Tbo  amendmenla  in  thia  aection  are  the  worda  in  italic  The  words  «  as  re- 
mnrtd  hy  loio/'  being  new,  and  the  worda  *<  terviee  otherwiee  than  by  pubUeation,'^ 
i&mg  anbatitnted  for  the  worda  *'  in  ease  of  actual  service." 

/.  By  mlo  84  it  is  provided,  '<  that  where  the  aervice  of  the  anmmons,  and  of  the 
oonpUint  or  notice,  if  any,  accompanying  the  same,  shall  be  made  by  any  other 
fnmm  than  the  aberiff,  it  shall  be  neoeasary  for  snch  person  to  state,  in  his  affidavit  of 
aervieey  when  and  at  what  particnlar  place  be  served  the  same,  and  that  he  knew  the 
penoo  aonred  to  be  the  person  mentioned  and  described  in  the  snmmona  aa  defend- 
ant Ihoreiii,  and  also  to  stale  in  bis  affidavit  whether  he  Uft  with  the  defendant 
neh  copy  ae  well  aa  delivered  it  to  him."    Supreme  Court  Rulee,  Appendix, 
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a.  Where  the  proor  of  eervioe  is  the  theriflrB  eertificate,  be  ehoiild  atate  or  refer 
io  the  name  of  the  cause,  aud  that  the  sommons  served  by  him  was  ia  that  cause ; 
for  where  a  sheriff's  certificate  stated  that  he  served  on  the  defendant  a  copy  of  a 
sammons  and  complaint,  but  it  did  not  appear  that  it  was  the  summons  and  com- 
plaint in  the  action  then  before  the  court,  it  was  held  not  sufficient  proof  of  serrice. 
Litchfield  T.  Burwell,  5  Pr.  R.,  841 ;  1  Code  Rep.  N.  S.,  42. 

b.  The  certificate  of  a  sheriff  of  a  county  in  another  State,  of  having  made  aerrice 
of  a  paper,  is  of  no  greater  effect  in  this  State  than  the  certificate  of  a  private  indi- 
vidual. He  should  make  affidavit  of  the  service,  as  any  other  individual  would  be 
required  to  do.     Thunion  v.  King,  I  Abbott,  126. 

c.  The  return  of  the  sheriff,  or  the  affidavit  of  any  other  person,  of  the  service 
of  a  summons,  is  not  conclusive  on  the  defendant.  He  may  disprove  the  fact  of 
service,  on  a  motion- to  set  aside  the  proceedings.  Van  RenMselaer  v.  Chadwiek, 
7  Pr.  R.,  297. 

d.  In  case  of  publication  the  affidavit  is  to  be  made  by  the  f»r»itf«r,  his  foreman 
or  principal  clerk ;  but  it  seems  if  the  affidavit  ip  made  by  the  publi$her  of  the  paper 
it  is  sufficient.  Similar  language  in  the  statute  regulating  foreclosures  by  advertise- 
ment was  so  oonstrned  by  Hand,  J.,  (Bunee  v.  Reed,  16  Barb.,  350,)  be  say% 
Although  the  words  printer  and  publiMher  differ  in  their  etymology  and  in  many 
respects  in  their  uses,  printer  and  publisher  may  be  considered  as  synonymons  for 
this  parpose,  the  latter  being  within  the  spirit  of  the  statute. 

e.  Where  the  proof  of  service  is  ni  admission  by  the  defendant,  the  admwon 
must  be  verified  and  identified,  so  as  to  satisfy  the  court  that  the  admission  is  indeed 
signed  by  the  defendant  or  with  his  assent  Thus,  per  Sill,  J.,  **The  service  upon 
the  defendants  is  sought  to  be  proved  by  an  admission,  purporting  to  be  signed  by 
them ;  but  there  is  nothiog  showing  that  the  signatures  are  those  of  the  defendants, 
or  were  placed  there  by  their  direction.  The  court  takes  judicial  notice  of  the  sig- 
aatnres  of  its  officers,  because  they  are  such ;  but  there  is  no  legal  fiction  by  whidi 
the  court  is  presumed  to  know  the  signature  of  a  party  defendant  who  has  not  ap- 
peared in  the  canse.  2  Hill,  369.  Litchfield  t.  BurwelL  5  Pr.  R.,  341^  1  Coda 
Rep.  N.  S.,  42. 

/.  No  fee  for  serving  the  summons  and  complaint  is  taxable,  unless  the  service  be 
made  by  the  sheriff,  and  then  it  ia  taxable  as  a  sheriff's  fee.  Whipple  v.  WiUiamt,  4 
Pr.  R,  30. 

See  note  to  section  134. 

§  139.  (Amended  1851.)  When  Jurisdiction  acquired. 
From  the  time  of  the  service  of  the  summon^  in  a  'civil 
action,  or  the  allowance  of  a  provisional  remedy,  the  court  is 
deemed  to  have  acquired  jurisdiction,  and  to  haver  control  of 
all  the  subsequent  proceedings.  A  voluntary  appearance  of  a 
defendant  is  equivalent  to  personal  service  of  the  summons  upon 
him, 

• 

The  words  in  italic  were  added  in  1851. 

g.  Where  the  service  of  the  summons  is  by  publication,  the  action  ia  not  com* 
menoed'Until  the  expiration  of  the  time  preacribed  for  publication.  Moore  y.  Thaytr^ 
6  Pr.  R.,  47  ;  3  Code  Rep.,  176,  but  where  an  attachment  had  been  issued  against  a 
defendant,  and  an  order  made  to  serve  the  summons  by  publication,  and  before  the 
summons  was  complete  the  defendant  died,  the  court  held,  that  although  the  action 
was  not  commenced  within  section  137,  or  section  99,  yet  the  plaintiff  had,  by  virtae 
of  the  attachment  and  thii  section,  acquired  a  provisional  lien  on  the  defendant*! 
property,  which  was  a  right  secured  to  him  by  this  section.  lb,;  and  Burkhardt  ?. 
Sanford,  7  Pr.  B.,  329 ;  Re  Griewold^  13  Barb.,  412. 


§  139.]  VOLTINTABY    APPEARANCE.  167 

ft 

a.  A  folontary  and  general  appearance,  beftides  being  equivalent  to  a  personal 
serrice  of  the  aoniniona,  is  a  waiver  of  all  defects  in  the  sum  men ■  or  previous  pro- 
ceedio^  See  Webb  v.  Motty  6  Pr.  R^  440 ;  Dix  v.  Palmer,  5  t6.,  233  ;  3  Code 
Re?.,  214 ;  Trapp  v.  N,  Y.  and  Ene  R.  R.  Co.,  6  Pr.  R,  237 ;  1  Code  Rep.,  N.  S., 
3&it  and  notes  to  sections  128  and  129  of  this  code.  Hyde  v.  Pattereonj  1  Abbott, 
248, 

b.  A  party  may  appear  merely  to  object  to  the  jnrisdiotion  or  to  the  process.    lb, 

c.  Where  the  defects  in  the  summons  or  proceedings  prior  to  appearance  are  not 
made  apparent  nntil  after  the  notice  of  appearance  is  served,  then  the  appearance  is 
no  waiver.     Voorhiee  v.  Schofield,  7  Pr.  R.,.51. 

i.  In  the  saperior  court  it  has  been  held  that  one  of  several  defendants  jointly 
liable  in  a  judgment  cannot  appear  under  protest  to  the  jurisdiction  and  object  that 
it  does  not  sppear  on  the  foce  of  the  proceedings  either  that  be  resides  or  was  per- 
sonally served  with  process  within  the  city  of  New  York.  Section  139  makes  such 
an  appearance  egiial  to  a  personal  service.    Mahaney  v.  Penman,  1  Abbott,  34. 

e.  *'It  was  always  the  case  that  by  a  voluntary  appearance  thp  defendant  admit- 
ted that  regular  process  had  been  regularly  served.  But  it  was  never  the  case  in 
any  oooit  that  a  party  uninvited  or  unwelcome  could  intrude  himself  upon  the  court 
and  the  pUintiff,  unless  he  had  some  right  to  protect  which  rendered  such  appear- 
ance necessary.  Thus  where  an  injunction  had  been  granted  affecting  the  right  of 
a  party  ooC  served  with  a  subpcena,  he  was  allowe^d  to  appear  voluntarily  and  join 
in  a  motioB  to  dissolve  the  injunction.  {Waffle  v.  Vanierheydon,  8  Paige,  45.)  Sa 
in  the  Georgia  Lwtmber  Co.  v.  Bis$ell  (9  Paige,  226),  it  was  held  that  a  defendant 
arrested  upon  a  ne  exeat  might  without  wailing  to  be  served  with  a  subpoena,  enter 
bis  appearance  aad  demaud  a  copy  of  the  bill.*'  (Harris,  J.,  Draey  v.  Reynolds,  7 
Pr.  R.,  328.)  Thoa  where  one  of  several  persons  named  as  defendants  in  the  sum- 
mons, baton  whom  no  copy  had  been  served,  gave  notice  of  appearance  and  demand 
of  copy  complaint,  and,  no  copy  complaint  being  served,  moved  to  dismiss  the  action, 
it  was  held  be  bad  no  right  to  appear  or  move  for  a  dismissal  of  the  action.     /6. 

/.  The  superior  court  have  decided  that  a  person  named  as  defendant  and  against 
wbom  a  judgment  is  prayed,  but  on  whom  no  summons  has  been  served,  has  a  right 
to  sppear  and  answer.  Higgint  v.  Rockwell,  2  Duer,  650.  And  per  Boeworth,  J., 
'*!  tbmk  the  plaintiff  is  wrong  in  the  position  that  a  person  named  as  a  defendant 
aod  Bgaiost  wbom  persooally  a  judgment  is  prayed,  has  no  right  to  appear  and  answer 
nntil  be  has  been  served  with*  a  summons.  The  code  (s.  139)  declares  the  voluntary 
appearance  of  a  defendant  equivalent  to  personal  service  of  the  summons  on  him. 
This  assumes  that  be  has  the  right  to  appear.  It  subjects  him  to  the  same  liabilities 
as  if  personally  served  with  process ;  and  it  would  be  a  strange  construction  of  this 
part  of  the  code  that  should  bold  he  did  not  thereupon  acquire  all  the  rights  of  a  party 
aetaally  served.  The  practice  was  settled  in  chancery  in  accordance  with  the  view 
here  eipresaed,  and  numerous  cases  on  the  subject  are  collected  in  vol.  i.  of  Barb.  Ch. 
p.  81,  under  the  bead  of  *  Appearance  gratia/  "     lb. 
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Skction  140.    Forms  of  pleading  aboliahed. 

141.  Complaint 

142.  Complaint,  what  to  contain. 

§  140.  [118.]  (Amended  1849-1852.)    Ibrms  of  pleading. 

All  the  forms  of  pleading  heretofore  existing  are  abolished; 
and,  hereafter,  the  forms  of  pleadings  in  civil  actions  in  coarts 
of  record,  and  the  rules  by  which  the  sufficiency  of  the  plead- 
ii^  are  to  be  determined,  are  those  prescribed  by  this  act. 

• 

a.  Tha  seotion  supplies  the  place  of  ■eotion  118  in  tbe  code  of  1848.  TliatsseUoa 
enacted  *^  All  the  forms  of  pleading  heretofore  existing  are  abolished  ;  and  hercsfttf 
the  forms  of  pleading  in  civil  actions,  and  the  rales  by  which  the  sntnciency  of  tbe 
pleadings  is  to  be  determined,  shall  be  those  which  are  prescribed  by  this  act'' 

b.  As  the  section  stood  in  the  codes  of  1849  and  1851,  andhntil  the  amendment  of 
1852,  it  read  as  follows:  "  All  the  forms  of  pleading  heretofore  existing,  ineontitt$nt 
with  the  provisions  of  this  act,  are  abolished ;  and  hereafter  the  forms  of  pleadiogi 
in  civil  actions  in  courts  of  record^  and  the  rules  by  which  the  sufficiency  of  the 
pleading  is  to  be  determined,  are  modified  as  prescribe  by  this  act" 

c.  It  will  be  seen,  therefore,  that  the  amendment  of  1849  consisted  of  theinsertioa 
of  the  words  *^  inconsistent  with  the  provisions  of  this  act,'*  and  the  words  *t" 
courts  of  record  ;^^  and  that  the  amendment  of  1853  consisted  of  striking  oat  the 
words  **  inconsistent  with  the  provisions  of  this  act,^*  and  substituting  the  word 
<*  those  "  for  the  words  '*  modified  asJ* 

d.  All  forms  and  rules  of  pleading  are  abolished,  and  the  rules  for  testing  the  raffi- 
ciency  of  a  pleading  are  those  prescribed  by  the  code.  Royce  ▼.  Brown,  3  Fr.R.i  390. 

e.  The  code  has  not  change4  the  common-law  rule  of  pleading,  that  a  man  miy 
waive  the  tort  and  sue  on  the  contract  Hinds  v.  TweddU,  7  Pr.  R.,  278.  Thai, 
where  the  complaint  alleged  that  plaintiff  delivered  to  defendants  a  quantity  of  bops 
to  be  taken  care  of  and  returned  to  plaintiff  on  request,  and  that  defendants,  **  with- 
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cot  tlM  lMf«  or  lieenteofplaintifl^  appropriated  said  hops  to  their  own  me,  and 
tkmby  heeamo  indebted  to  the  plaintiff,  &o.,"  it  was  held  that  the  plaintiff  might 
eompiaiB  in  thti  form ;  and  eee  16  Barb.,  633  ;  3  Pr.  R.,  378. 

ai  la  the  proTioaa  editions  of  this  work  a  laree  space  is  here  devoted  to  a  eon- 
safantioa  of  the  qoeotion  what  »y$iem  of  pleading  is  to  be  adopted,  the  chancery 
or  the  tmmman  law  7  and  all  the  reported  decisions  and  dicta  on  the  subject  are  there 
esOeeted.  Experience  seems  to  have  settled  the  question,  and  we  take  it  to  be 
afanost  nBaoimoualy  conceded  that  it  was  not  the  intention  of  the  oodtfiers  to  adopt 
either  of  the  previoos  systems  of  pleadingr,  but  to  introduce  an  independent  system 
of  which  ti»e  pihivinons  in  the  code  were  to  be  the  exponents.  (Bueh  v.  Proeeer. 
1  Kemaa,  347).  The  note  in  the  previous  editions  will  be  found  interestin|r  and 
valaaUe  to  students,  as  the  opinions  cited' contain  a  large  amount  of  learning  on  the 
sobjeet  of  the  principles  of  pleading. 

§141.  [119.]    Complaint. 

The  first  pleading  ou  the  part  of  the  plaintiff,  is  the  com- 
plaint. 

§  142.  [120.]  (Amended  1851.)  Complaint^  what  to  conr 
tain. 

The  complaint  shall  contain : 

1.  Hie  title  of  the  canse,  specifying  the  name  of  the  court 
in  which  the  action  is  brought,  the  name  of  the  county  in 
which  the  plaintiff  desires  the  trial  to  be  had,  and  the  names  of 
the  parties  to  the  action,  plaintiff  and  defendant. 

2.  A  plain  and  concise  statement  of  tJie  facts  constittUing  a 
cause  of  action^  without  unnecessary  repetition. 

3.  A  demand  of  the  relief  to  which  the  plaintiff  supposes 
himself  entitled.  If  the  recovery  of  money  be  demanded,  the 
amount  thereof  shall  be  stated. 

Note  to  §ubd.  1 

6.  Where  objection  was  taken-  to  the  entitling  of  the  complaint,  because  the 
sanMS  of  an  the  parties  were  not  fully  stated  in  the  caption, — the  title  being  '*  Emily 
Hm,  4a,  agt.  Christian  U  Thaoter,"  instead  of  ''  Emily  Hill  by  Daniel  Hill,  her 
gtefdlaa,  agsisst  Christian  L.  Thacter/' — but  it  appeared  that  the  names  were  given 
in  the  body  of  the  complaint  correctly  ;  held,  that  the  names  appearing  in  the  body 
of  the  complatnt  in  a  manner  to  be  underBtood  *'  by  a  person  of  common  nnderstand- 
ioiTf ''  the  r^qoirementi  of  the  code  were  satisfied.  Hill  v.  Thaeter,  2  Cc^de  Rep.,  3 ; 
3  iV.  &,  407. 

e.  It  has  been  said  thai  where  the  action  is  in  a  conrt  of  local  jnrisdiction,  as  in 
the  Kew  Tozk  common  pleas,  where  the  trial  can  onlytt>e  had  in  one  county  (namely 
Xev  Tork)»  that  the  complaint  wonid  be  sufficient  without  stating  the  name  of  the 
eosmty  in  which  the  plaintifT  desires  the  trial  to  be.  His  bringing  his  action  in  such 
coort  sufficiently  indicates  his  desire  to  have  the  trial  in  the  county  in  which  the 
eo€iit  has  jiins<yction.    Leopold  v.  PoppenheimeTf  1  Code  Rep.,  39. 

d.  Where  the  complaint  omits  to  mention  the  name  of  the  county  in  which  the 
trial  is  desired  to  be  had,  the  proper  course  for  the  defendant,  to  take  advantage  of 
the  omission,  is  by  motion  to  set  sside  the  complaint  for  irregularity.  Hall  v.  Huntly, 
1  Code  Rep.  N.  S.,  21  n  ;  and  after  notice  of  such  a  motion  the  plaintiff  cannot  sup- 
ply the  omiasion  by  an  amendment  of  course,  he  cannot  amend  except  on  the  terms 
of  paying  the  eosts  of  the  motion.  lb,  and  Williame  v.  Wilkinion,  1  Code  Rep.  N. 
S^2a 
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a.  The  statement  of  the  place  of  trial  in  the  ooipplaini  is  eaeentiat  for  many  par- 
poeea  of  the  suit.  It  determines  where -motions  are  to  be  made«  as  well  as  where  the 
trial  is  to  be  had.    Merrell  v.Grinnell,  10  Pr.  R.  32. 

b.  The  omission  to  state  the  place  of  trial  is  not  anoh  an  irregularity  as  cao  be 
waived  (by  implication] ;  and  it  is  not  waived  by  the  defendant's  obtaining  time  to 
answer  it. 

c.  The  statement  of  the  name  of  the  court  in  the  summons,  has  been  held  to  dis- 
pense with  the  statement  of  it  in  the  complaint  (Van  Namee  ▼.  People,  9  Pr.,  R. 
198) ;  but  the  mere  name  of  the  (bounty  in  the  summons'does  not  necessarily  show 
that  it  was  put  there  to  indicate  where  the  place  of  trial  is  to  be.  The  omitting  the 
place  of  trial  in  the  complaint  is  not  therefore  cured  by  reference  to  the  summoof. 

*     d.  And  the  complaint  was  ordered  to'be  amended,  otherwise  to  be  set  aside  as 
irregular.     Merrell  y.  Grinnell^  supra. 

e.  The  complaint  should  agree  with  the  ntmmonB  in  the  description  of  the  partUi : 
thus,  where  a  plaintiff  in  the  summons  described  himself  as  "  administrator,^*  dr&, 
and  in  the  complaint  did  not  so  describe  himself  and  set  forth  a  cause  of  action 
accruing  to  him  in  his  own  right,  it  was  held  that  the  complaint  was  irregular,  Bias- 
chard,  Admin,  y  Strait,  8  Pr.  R.,  83,)  and  where  in  an  action  against  two  defend- 
ants whose  true  names  were  laaao  N.  Hart  and  Simon  Spear,  the  copy  Bommoiu 
and  complaint  served  on  the  defendant  Hart,  stated  the  names  of  the  defendants  u 
Isaiah  N.  Hart,  and  Samuel  Spear,  and  the  copy  summons  served  on  the  defendant 
Spear,  stated  the  names  of  the  defendants  as  Israel  N.  Hart  and  Samuel  Spear; 
but  in  the  copy  complaint  served  on  Spear,  the  defendants'  names  were  stated  ii 
Isaiah  N.  Hart  and  Samuel  Spear, — ^the  summons  and  complaint  were  set  aside  as 
irregular ;  and  Strong,  J.  said,  **  Prior  to  1825,  it  was  the  practice  to  set  aside  pro- 
cess and  subsequent  proceedings  for  misnomer  of  defendants,  if  they  applied  before 
appearance,  and  before  the  time  for  pleading  had  expired.  (4  Govy.,  14is.)  Bnt  in 
that  year  a  general  rule  was  adopted  by  which  it  was  declared,  that  the  court  would 
not  entertain  such  motions  in  future,  but  would  leave  the  parties  to  the  remedy  of  a 
plea  in  abatement  (4  Cow.,  157.)  No  mmilar  provision  is  contained  in  the  present 
rules  of  the  court,  and  it  is  doubtful  whether  under  the  code  the  former  remedy  in 
such  case,  of  a  plea  in  abatement,  exists.  There  should  be  some  remedy ;  and  I  am 
inclined  to  think  the  practice  which  existed  before  the  rule  of  1825,  of  moving  the 
court  to  set  aside  the  proceedings,  is  now  in  force  under  rule  92  of  the  rules  of 
1847."— [now  rule  89.]    Elliott  v.  Hart  ^  Spear,  7  Pr.  R.  25. 

/.  In  actions  in  which  no  order  of  arrest  has  been  obtained,  and  where  several 
defendants  are  named  in  the  summons,  but  the  summons  is  served  on  one  defendant 
only,  the  plaintiff  may  deliver  a  complaint  against  only  the  one  upon  whom  thesom- 
mons  was  served,  and  omit  in  the  complaint  the  names  of  the  defendants  not  aerred. 
(Travis  v.  Tobias,  7  Pr.  R.,  90.)  And  in  Willard,  J.,  «  The  first  objeotioa  is.  that 
the  summons  is  against  three  persons,  and  the  complaint  against  one  alone.  Uoder 
the  former  practice,  where  the  writ  did  not  require  special  bail,  several  persona  might 
be  named  as  defendants,  and  the  plaintiff  might  declare  and  proceed  against  any 
one  of  them  separately.  (Roosevelt  v.  Soulden,  16  J(^ns.  R.,  44;  Montgomery  J. 
Hasbrouckj  3  t6.,  538.  Such  was  also  the  English  practice,  4  T.  R.,  696,  697;  5 
t6.,  722.)  fiut  in  bailable  actions,  when  the  defendant  was  held  to  bail,  the  plaintiff 
was  bound  to  pursue  the  process  in  his  declaration ;  add  if  he  failed  to  do  eo,  the 
court  would  set  aside  the  pr^eedings  for  irregolilrity  (Rogers  v.  Rogers,  4  Johns. 
R.,  485);  and  even  m  such  actions,  although  the  defendant  was  not  held  to  baO,  the 
proceedings  would  be  set  aside  if  the  declaration  departed  from  the  writ  with  respect 
to  the  number  of  defendants.  (Bell  v.  Carroll,  1  Cow.  193.)  There  is  nothing  in 
the  code  which  prevents  the  application  of  these  principles  to  an  action  commenced 
by  summons.  It  is  not  perceived  how  the  defendant  on  whom  the  summons  ia  served, 
can  be  prejudiced  by  the  plaintiff's  failing  to  proceed  against  the  other  defendants 
named  in  it.  I  thiuk  the  plaintiff  are  regular  in  delivering  a  complaint  against  tiie 
defendant  on  whom  the  process  was  served,  omitting  the  names  of  the  other  defend- 
ants mentioned  in  the  summons.  This  is  a  different  question  from  that  decided  in 
Russell  v.  Spear,'*  (5  Pr.  R.,  142.  See  also  Tracy  y.  Reynolds,  7  Pr.  R,  327.) 
The  question  decided  in  Russell  v.  Spear,  supra,  was  that  a  plaintiff  had  no  right 
to  amend  his  complaint  by  striking  out  the  name  of  one  or  more  parties,  withoot 
leave  of  the  court 
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c  yf)Mt  in  the  title  of  the  cauM  in  the  complaint,  the  plaintiff  was  described 
by  his  ta^fidaal  name,  followed  by  the  words  **  Supervisor  of  North  Hempstead," 
iMtbeooaiplaint  eommenoed  ^^The  complaiat  of  the  plaintiff  above-named,  as  Su- 
pernoraisforesaid,"  on  an  objection  that  it  was  not  alleged  in  the  complaint  that 
the  pUstiff  was  snpervisor,  held  by  the  coort  of  appeals,  that  the  oompiaint  snffi- 
tkaiij  alleged  the  character  in  which  the  plaintiff  sued.  Smith  v.  Xevinus,  Coort 
ofAjipsalikJaly,1853. 

i.  In  an  action  in  which  the  claim  and  delivery  of  personal  property  is  .had,  it 
is  not  Deeenary  that  the  complaint  should  correspond  with  the  affidavit  on  which 
ths  reqsisitioo  to  the  sheriff  was  founded,  as  to  the  number  and  valne  of  the  articles 
to  be  delivered.  The  code  has  modified  the  rule  that  the  "  declaration  most  agree 
with  the  writ"    Kerrigan  v.  Ray,  10  Pr.,  R.  214. 

Note  to  mihd,  2. 

c  Before  amendment  it  read  thus :  '*  A  statement  of  the  facta  constituting  the 
etose  of  action,  in  ordinary  and  concise  language,  without  repetition,  and  in  such  a 
maaner  ss  to  enable  a  person  of  common  understanding  to  know  what  is  intended." 

What  are  the  facte  to  be  stated? 

d.  ''What  are  the  "  facts"  to  be  stated  in  a  pleading,  is  really  a  question  of  no 
difficttlty,  if  the  code  be  read,  and  fairly  administered.  The  <*  facts  constituting  the 
caaee  of  action,''  or  "  constituting  a  defence,"  are  the  facts,  to  which  the  law  is  to 
be  applied;  frsm  which  the  judgment  of  the  court  is  to  be  deduced  ]  the  facts  to 
which  s  party  can  make  oath ;  the  facts  as  they  would  be  found  In  a  special  verdict 
(t.  260) ;  the  £wts  such  as  the  court  finds,  when  the  trial  is  by  the  court  (s.  268) ; 
Bsch  as  a  referee  finds,  when  the  trial  is  before  him  (s.  272).  These  facts  vary,  with 
the  esses  as  they  occur,  and  no  fixed  form  can  be  given,  which  will  correspond  with 
their  ever-chan^ng  phases."    Law  Reform  Tracte,  No.  1.  p.  18. 

e.  la  Hemard  v.  T^ff'any,  I  Sand.  695 ;  1  Code  Rep.  N.  S.,  99,  the  court  said, 
Ihe  nde  spidicable  to  actions  for  the  recovery  of  money,  real  property,  or  the  pes- 
sMnon  of  personal  property,  which  were  formerly  strictly  legal,  and  in  which  it  ia 
sniBcieat  to  state  the  facts  constituting  the  cause  of  action,  substantially,  as  they 
vere  fonnerly  stated  in  a  declaration,  could  not  be  always  applied  to  actions  where 
•peeific  relief  of  a  dififerent  kind  is  demanded.  Thus,  where  the  object  is  to  obtain 
to  iojaoctioo,  together  with  other  relief,  it  will  often  be  indispensable  to  set  forth  in 
the  eoniplaint,  (acts  which  need  not  be  stated  in  respect  of  the  other  relief,  and  as 
much  at  Urge  as  was  formerly  done  in  a  well-drawn  bill  in  chancery.  This  neces- 
sty  will  be  the  greater,  if  the  plaintiff  seek  a  perpetual  injunction. 

/.'  Ia  Putnam  v.  Putnam^  2  Code  Rep.,  64,  it  was  held  that  a  party  could  not 
iaaert  in  hu  complaint  allegations  not  material  to  the  cause  of  action,  and  which 
were iaserted  oaly  with  the  view  to  obtain  an  injunction. 

g.  A  oemplaint  should  state  the  facts  of  the  case  fnll  enough  to  enable  the  court 
on  proof  or  tdminion  of  the  facts  set  forth  to  grant  the  relief  sought.  Tallman  v. 
^ws,3  8aBd.,438. 

h*  The  plaintiff  must  aver  every  fact  necessary  to  show  a  right  to  recover,  and 
every  neh  oeoeesary  averment  roust  be  proved  in  some  way.  Murdoch  v.  The 
Ckenanpe  Co.  MuL  In:  Co.,  2  Coma.,  216. 

i  The  plaintiff  ia  to  state  in  his  complaint  the  facts  which  constitute  the  cause 
of  action,  and  nothing  more.    Clark  v.  Harwood,  8  Pr.  R.  472. 

>.  In  Wooden  v.  Waffle,  1  Code  Rep.,  N.  S.,  392 ;  6  Pr.  R.,  145,  Selden,  J., 
*7*t  "It  may  now  be  considered  as  settled,  that,  in  a  purely  legal  action,  the 
oomoHm  law  rule  which  confined  the  allegations  of  fact  in  every  pleading  to  such  as 
vers  esoential  to  the  cause  of  action  or  defence,  and  which  if  put  in  issue,  would  be 
^^eoflive  of  the  suit,  ia  still  in  force ;  and  that  whatever  is  inserted  beyond  these 
eaoatisl  facts  ia  such  an  action  will  be  stricken  out  on  motion  (Shaw  v.  Jayne,  2 
Oodo  Rep.,  69  ;  Knottlee  v.  Gee,  3  ib,  31 ;  Milligan  v.  Ciury,  3  ib.  250 ;  Williamo 
T  Asye#,  1  Code  Rep.,  N.  S.,  148).  In  the  two  last  of  these  caaes  Sill  and  Harris, 
JJ-,  respectively  held,  contrary  to  the  opinion  ezpreased  by  Wells,  J.,  in  Shaw  v. 
^«|fiie,and  by  myaelf  in  itocAesfer  City  Bank  v.  Suydam  (5  Pr.  R.,  216),  that  the 

11 


162  COMPLAINT.  [§  142. 

rale  jast  stated  applies  no  less  to  equitable  than  to  le^al  aetiooa,  and  that  wbateTer 
ia  lednndant  in  the  one  ia  equally  so  in  the  other." 

a.  The  pleader  may  use  hia  own  language ;  bnt  the  neceaaary  matter  mait  be 
there,  and  be  atated  in  an  iotelligible  and  issuable  form  capable  of  trial.  Facts  mint 
atill  be  aet  forth  according  to  their  legal  efiect  and  operation,  and  not  the  mere 
CTidence  of  those  facta,  nor  arguments,  nor  inferences,  nor  matter  of  law  only.  "Sot 
ahould  pleadings  be  hypothetical.  Nor  in  the  alternative.  The  aame  geneial 
principles  governed  pleadings  in  equity.  (Boyce  ▼.  Brown,  7  Barb.,  85.)  All  ibat 
I  (Hand,  J.)  mean  to  say  now  la,  that  as  a  general  rule,  a  pleading  to  be  good  moat 
atate  the  facts  constituting  a  legal  cause  of  action  or  ground  of  defence,  and  these 
ahould  be  set  forth  in  a  plain,  direct,  definitoi  certain,  and  traversable  manner,  aod 
according  to  their  legal  effect,"  And  {Pattiwn  y.  Taylor^  1  Code  Rep.,  N.  &  175) 
*'  facta  ahould  be  atated  according  to  their  legal  effect.*'  And  In  Howard  v.  Tiffanif 
(3  Sand.,  695 ;  1  Code  Rep.,  N.  S.,  99),  Sandford  J.,  the  Ch.  J.  and  Paine,  J.,ood- 
onrring,  held  that  in  actions  atrictly  legal  (using  the  old  nomenclature),  the  facli 
constituting  the  cause  of  action  may  be  stated  substantially  aa  they  were  formerly  in 
the  declaration ;  and  again  in  Slone  v,*De  Puga  (4  Sand.,  681)  Oakley,  Cb.J., 
and  Sandford,  Duer,  and  Mason,  JJ.»  held  that  **  the  rule  of  pleading  in  aetiooa  for 
a  legal  remedy  ia  tha  same  as  formerly  in  this,  that  facta,  and  not  the  evidence  of 
facts,  mnat  be  pleaded."  (And  aee  Wooden  v.  Strew,  10  Pr.  R.,  48).  In  Bud- 
dington  v.  Davie  (6  Pr.  R,  402),  Harria,  J.  says,  **tbe  prineiplee  of  pleadiogr 
whatever  the  system,  are  alwaya  the  aame.  Ita  office  ia  to  preaent  the  oaoee  of 
action  on  one  aide,  and  a  defence  on  the  other.  This  is  not  leas  true  under  cor 
preaent  system  than  it  was  under  the  former.  Namea  are  chataged,  uaeleas  form 
and  technical  mles  are  abolished,  but  the  prineiplee  remain  unchanged." 

b.  If  we  would  have  any  light  by  which  to  direct  our  course,  we  mnat  adhere  to 
established  rules,  and  must  conclude  that  the  word  facts,  as  used  in  section  142  of 
the  code,  meaoa  preoiaely  what  the  term  has  alwaya  meant  when  applied  to  the 
anbject  of  legal  pleading.    Selden,  J.    Dowe  v.  Hoiehkue^  10  Lqg.  Oba,  381. 

e.  The  words  <*  facts  constituting  a  cause  of  action,''  mean  those  facts  which  the 
evidence  upon  the  trial  will  prove,  and  not  the  evidence  which  will  bo  reqoired  to 
prove  the  existence  of  the  fact.     Wooden  v.  Strew,  10  Pr.  R,  50. 

d,  "  In  writing  and  conversation,  the  term  fact  is  frequently,  and  perhaps  not  im- 
properly, applied  to  an  abstract  proposition,  a  proposition  true  in  morals  or  io  law, 
but  of  which  the  truth  depends  not  upon  testimony  but  upon  authority  or  reaaooioj^, 
and  in  this  sense  of  the  term  it  is  obvious  that  every  just  conclusion  of  law  ia  a  fact. 
That  such  a  conclusion,  however,  although  just  in  itself,  is  not  tf  fact  within  the 
meaning  of  the  code  is  evident  upon  slight  reflection,  and  a  single  example  will 
suffice  to  prove.  There  is  no  apparent  impropriety  in  saying,  It  is  a  fact  that  Peter 
owes  John  a  sum  of  money  ;  but  who  would  assert  that  a  complaint  would  he  good 
which  should  aver  that  the  defendant  owes  the  plaintiff*  a  certain  anm  for  which  the 
plaintiff  demands  judgment,  without  alleging  a  aingle  fact  from  which  the  <)ebt 
could  ariae  ?  •  a  «  *  The  facta  which  the  code  requirea  to  be  aet  forth  are  not 
true  propositions,  but  physical  facts,  capable,  as  such,  of  being  established  by  evideaee 
oral  or  documentary,  and  from  which,  when  so  established,,  the  right  to  maintain  the 
action,  or  the  validity  of  a  defence,  is  a  necessary  conclusion  of  law — a  concloaoa 
which  the  court  will  draw,  and  which  it  is  qaile  unnecessary  that  the  pleader  ahould 
state,''    Duer,  J.    Lawrence  v.  WrigJit,  2  Duer,  674. 

e.  The* '/acta"  which  are  required  to  be  stated  as  "  constituting  the  cauae  of 
action,"  can  only  mean  real  traversable  facts,  as  distinguished  from  propositiosa  or 
conclusions  of  law ;  aince  it  ia  the  former,  not  the  latter,  that  can  alone  with  any 
propriety  be  aaid  to  constitute  the  cause  of  action.  It  may  be  true,  the  code  has  not 
•carried  out  ita  own  principlea  to  their  legitimate  result,  by  requiring  the  parties  ia 
all  cases  to  conduct  their  pleadings  to  a  definite  issuis.  But  this  is  eertaiolyno 
reaaon  for  violating  those  principles  in  the  construction  of  the  pleadings  that  are 
required.  We  are  not  to  repeal  the  code  by  judicial  construction,  because  we  may 
believe  it  to  be  imperfect.     Mann  v.  Morewood,  5  Sand.,  566. 

/.  Bvery  complaint  must  be  so  framed  as  to  raise  upon  its  face  the  question 
whether,  admitting  the  fact  atated  on  ita  face  to  be  true,  the  plaintiff  la  entitled  to 
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jodgment,  ioatead  of  leaving  that  question  to  bo  raised  and  determined  on  (he  trial, 
aa  it  nerenaiily  muet  be  left  io  all  cawee  where  the  facts  are  concealed,  and  their 
legal  eomtmetion,  or  supposed  legal  constmction,  alone  is  stated.  There  can  be  no 
deitiarrer  to  a  ooant  for  money  bad  and  received ;  and  if  snch  a  complaint  is  good, 
every  pleading  may  be  so  framed  as  to  leave  the  adverse  party  in  total  ignorance  of 
the  facts  meant  to  be  proved,  and  yet  be  safe  from  a  demurrer/'  Mann  v.  Morewood, 
5  Sand.,  566. 

0.  The  code  does  not  require  that  facts  not  within  the  personal  knowledge  of  the 
party  sfaoald  be  averred  in  a  pleading  upon  information  as  well  as  belief:  an  aver- 
ment opoo  belief  is  sufficient.  An  averment  that  material  facts  are  true  as  the  party 
believes;  is  equivalent  to  an  averment  of  the  facts  upon  belief.  {Radway  v.  Mather, 
5  Sand.,  654.)  Thus,  where  in  an  action  by  an  indorsee  against  the  indorser  of  a 
pnmiaBory  Bote,  the  complaint  contained  these  averments,  ■'  And  the  plaintiff  says 
be  believes  that  when  the  said  note  became  due  and  payable,  the  same  was  duly  pre- 
sented to  the  maker  thereof  for  payment,  and  payment  thereof  was  demanded  of  the 
said  maker,  who  neglected  to  pay  the  same,  and  that  due  notice  thereof  was  given  to 
the  defendaDt,'^  tlie  defendant  demurred  to  the  complaint,  that  ii  did  not  allege  that 
whea  the  note  became  payable  it  was  duly  presented  to  the  maker  for  payment,  and 
that  it  did  aot  allege  that  doe  notice  had  been  given  to  the  defendant  of  the  demand 
and  Tefoeal  of  payment  The  demurrer  was  held  to  be  frivolous;  and  Duer,  J. — 
Oakley,  Ch.  J.,  ooncnrring— <said,  **The  code  does  not  in  terms  require  that  matters 
eoBtaxaed  in  a  pleading  which  are  not  within  the  personal  knowledge  of  the  party, 
shall  be  stated  upon  his  information  and  belief;  and' by  the  section  which  prescribes 
the  form  of  the  veriBcation,  it  is  only  to  his  belief  of  such  matters  that  he  swears. 
(Code,  a.  157.)  It  is  a  reasonable,  if  not  a  necessary  inference,  that  his  belief  only  is 
reqaisite  to  be  stated.  The  object  of  the  code  is  that  every  suit  shall  be  prosecuted 
and  defended  in  good  faith,  and  this  is  secured  if  the  material  allegations  in  the  plead- 
ing are  believed  by  the  party  to  be  true.  As  the  averment  of  his  belief  is  not  travers- 
able, a  statement  of  its  grounds  is  immaterial."  Radway  v.  Mather,  5  Sand.,  654. 
See,  however,  the  case  next  below,  which  takes  a  different  view. 

h.  Alleipatiovia  in  a  pleading  should  he  positively  made,  in  order  to  prevent  imma- 
terial iasoea  and  confusion,  ana  the  words  **  as  the  plaintiff  is  informed  and  believes  " 
following  the  allegatk»ns  of  the  complaint,  were  stricken  out  as  redundant  Trtts- 
esf<  V.  D»U,  7  Pr.R,  221. 

e.  The  allegation  of  a  fact  positively  in  a  pleading,  never  of  itself  indicated  that 
the  perty  was  personally  cognizant  of  it.  There  was  the  same  reason  fjr  inferring 
that  he  stated  it  on  information,  that  there  was  for  supposing  that  it  was  stated  upon 
persoBal  knowledge.    lb. 

d.  The  prescribed  form  of  verification  of  pleadings  does  not  necessarily  imply 
thai  H  appears  In  the  pleading  what  matters  are  stated  on  personal  knowledge,  and 
what  OQ  information  and  belief.  The  effect  and  true  construction  of  the  verification, 
is,  that  so  Car  as  the  matters  in  the  pleading  are  within  the  knowledge  of  the  party 
they  are  true,  and  as  to  the  residue,  he  is  either  informed  or  believes  them  to  be 
trae.     Ih, 

e.  Where  a  fsct  is  stated  in  a  pleading,  which  of  itself  constitutes  a  cause  of 
action  (or  a  defence  to  the  action),  the  intent  to  rely  upon  it  is  a  necessary  infer- 
esoe.  No  allegation  to  that  effect  is  requisite.  Sandford,  J.,  in  Bridge  v.  Payeon^ 
5  Saod^316. 

y,  "It  is  a  general  mie  that  it  is  unnecessary  to  aver  any  thing  in  the  complaint 
that  ia  not  required  to  be  proved.''  Bosworth,  J.,  The  Union  Mut.  Int.  Co,  v.  Os- 
good^  I  Duer,  70a 

ff.  ^  Every  fact  which  the  plaintiff  must  prove  to  enable  him  to  maintain  his  suit, 
and  which  the  defiandant  has  a  right  to  controvert  in  his  answer,  must  be  distinctly 
averred  or  stated.  This  role  of  pleading  in  an  action  for  a  legal  remedy  is  the  same 
ae  formerly  in  this,  that  facts  and  not  the  evidence  of  facts  must  be  pleaded.''  Allen 
V.  PaiUrwon,  Z  Selden,  478. 

A.  ^  la  my  opinion,  the  common  counts  under  the  former  system  of  pleading  are 
Bvffieie&tlj  definite  and  oertaio  to  be  adopted  under  the  code  ;  a  more  definite^ 
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oerUio,  and  truthful  statement  ihould  be  given."  Crippen,  J.,  Bl&nehard  t.  Strait, 
8  Pr.  R..  85.  Per  Cady,  J.  (Wood  t.  Anthony,  9  Pr.  R.,  79),  ''  It  may  weU  be 
doubted  whether  what  may  be  called  the  money  count  is  warranted  by  the  code;  on 
that  point  I  agree  with  Cripp^,  J.,  in  Blanehmrd  ▼.  StraiL'^ 

a.  In  Eno  v.  Woodworth  (1  Code  Rep.,  tf.  S.,  263),  in  the  court  of  appeak, 
Bronaon,  Ch.  J.,  in  delivering  the  opinion  of  the  court  said,  **  It  is  questionable 
whether  it  would  be  good  pleading  under  the  code,  to  follow  the  old  form  and  say. 
that. the  defendant  was  indebted  to  the  plaintiff  in  a  certain  sum,  for  so  much  money 
had  and  reoeired  by  the  defendant,  to  the  plaintiff's  use.  The  more  proper  coorae 
would  seem  to  he  stating  the  facts  which  show  that  the  defendant  has  received 
money  which  belongs  to  the  plaintiff.** 

6.  In  Z>oios  V.  HotehkUa  (10  Leg.  Obs.,  281),  Selden,  J.,  in  a  well  considered 
opinion  arrived  at  the  conclusion  that  the  old  common  count  in  debt,  and  not  indebi- 
tatus assumpsit,  ^ould  be  a  proper  form  of  complaint,  in  an  action  on  account.  And 
in  thia  opinion  the  learned  judge  seems  to  be  confirmed  by  the  case  of  Allen  v.  Pat- 
terton  (3  Selden,  479),  where  a  complaint  was  held  to  be  sufficient  because  it  ooa- 
tained  "  every  statement  of  fact  necessary  to  constitute  a  good  indebltatua  count  in 
debt  according  to  the  mode  of  pleading  before  the  code.'* 

e,  A  statement  in  a  complaint,  of  a  contract  and,  "  that  it  then  became  and  was 
and  continued  to  be  the  duty  of  the  defendant  to  use  due  care  and  to  erect  aod  ke^ 
lighti,*'  &c.,  is  not  sufficient  to  constitute  a  cause  of  action  without  a  statement  of 
the  facta  from  which  such  duty  arises.    City  of  Buffalo  v.  Holhway,  3  Selden,  493. 

d,  A  complaint  for  goods,  &c.,  received  in  violation  of  theatatutea  against  ositry, 
must  comply  with  the  requisitions  of  the  revised  statutea.  2  R  S.*  352,  a.  3  ; 
Sehrooder  v.  Corning,  2  Corns.,  132. 

e.  It  has  been  said  that  where  the  plaintiff  desires,  in  case  he  obtain  a  judgment, 
to  lasue  a  ca,  ta.  against  the  defendant,  it  is  necessary  to  allege  in  the  complaint  the 
matters  collateral  to  the  cause  of  action,  which  justify  the  arrest  of  the  peraos. 
Barker  v.  Rueaell,  1  Code  Rep.,  N.  S.,  5 ;  Corwin  v.  Freeland,  6  Pr.  it,  24L 
Both  these  cases  have  been  overruled,  the  one  at  general  term  (1  Code  Rep.,  N.  Sw, 
57),  the  other  in  the  court  of  appeals  (2  Selden,  560).  On  deciding  the  last  case 
in  the  court  of  appeals  it  is  said,  ^' An  exsminalion  of  the  different  sections  wiily  I 
thinki  satisfy  any  one  that  the  legislature  never  intended  to  oblige  the  party  allege 
ing  the  fraud  to  embrace  it  in  his  complaint" 

/.  Harrie  v.  Cone  (10  Pr.  R.,  259),  must  be  considered  as  overruled  by  Conoia 
V.  Freeland, 

g.  In  Lee  v.  Eliae,  in  the  superior  court,  1  Code  Rep.,  N.  S.,  1 16 ;  3  Sand.,  736, 
the  complaint,  which  was  on  a  promissory  note,  also  contained  allegations  that  the 
goods  for  the  price  of  which  the  note  was  given,  were  fraudulently  procured  from 
the  plaiutifis;  a  motion  was  made  to  strike  out  the  allegaUons  as  to  the  fraud,  and 
Campbell,  J.,  with  the  concurrence  of  all  the  other  justices,  granted  the  motion,  and 
said,  "  Great  oppression  might  result  from  allowing  this  course  of  pleading  to  be 
followed  A  summons  may  contain  a  demand  for  a  specific  sum  of  money,  which  a 
defendant  owes,  and  against  which  he  can  make  no  defence.  A  complaint  may  be 
filed,  demanding  the  judgment  for  the  money  specified  in  the  summons,  and  also 
setting  up  gross  frauds  on  the  part  of  the  defendant;  and  the  defendant  may  thus 
be  de&uUed,  and  made  to  admit  charges  of  fraud  which  have  never  come  to  his 
notice,  and  thus,  also,  subject  himself  to  arrest  and  imprisonment"  What  the  judge 
here  anticipates  might  occur,  did  actually  occur  in  the  case  of  Field  v.  JIforae,  7 
Pr.  R.,  12. 

h.  In  Secor  v.  Roome,  2  Code  Rep.  1,  Jones^  J.,  says,  the  question  of  fraud 
must  be  tried  on  affidavits  by  the  judge  who  granted  the  order  of  arrest  \  and  he 
held  that  no  allegation  of  fraud  should  be  set  out  in  the  complaint  See,  also,  3 
Code  Rep.,  211, 169, 156,  and  Cheney  v.  Oarbuit,  1  Code  Rep.,  N.  S.,  166. 

t.  '*  Averments  of  the  occurring  of  various  acts,  conversations,  omissions,  and  in* 
tentions  of  the  defendant,  tending  to  show  that  he  committed  the  fraudulent  act  for 
which  he  is  prosecuted.  Each  of  these  allegations  assert  the  occurrence  of  aciroom* 
stance  that  would  he  relevant  testimony  upon  the  trial  of  the  cause,  but  neither  of  them* 
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nor  ttU  oonbinedy  are  the  fraud olent  act  for  which  the  defendaDt  ia  proeeoated.  To 
admit  then  allegatioiiB  in  a  complaint  would  pve  it  the  efFect  of  a  bill  of  diecoTery.'' 
The  avermeata  in  the  complaint  mnat  be  atrack  out.  Morria,  J.  Wooden  y.  Sirew, 
10  Fr.tL  50.  ^ 

«.  In  an  action  on  an  uodertakin|^  given  by  a  defendant  for  the  retarn  of  specific 
penooal  property,  a  copy  of  the  undertaking  was  aet  oat  in  the  complaint.  It  waa 
held  that  the  facts  recited  in  the  complaint  were  to  be  taken  aa  though  they  had 
been  aeparaiely  alleged  in  the  complaint.  Slack  v.  Heath,  1  Abbott,  331.  <'  I  know 
BO  good  reaaon,"  aaid  Daly,  X,  "  why  the  reoitala  in  an  instrument  averred  to  have 
been  czeonted  by  the  defendants,  ahould  not  have  the  aame  force  and  efiect  in  a  plead- 
ing aa  a  apecifie  averment  alleging  the  truth  of  that  which  the  defendants  have  ad- 
by  ezeottting  the  instrument. 

h.  The  allegation  was,  that  8.  **  failed  to  fulfil  his  obligation  by  virtue  of  said  in- 
unent."  Whether  ho  *'  fiiiled  to  fulfil  his  obligations  or  not,  is  a  conclnaion  of  law 
to  be  derived  from  the  facts  when  they  are  made  to  appear.  It  is  not  an  iasuable 
Het,  The  plaintiff  should  have  stated  such  facts  aa,  if  controverted,  he  intended  to 
pirora  to  show  a  breach  of  the  agreement  by  S.  aa  that  he  had  refuaed  to  execute  the 
deed  'y  and  having  stated  the  facta  which  he  waa  advised  were  sufficient  to  show  S.  in 
dalanlty  the  defendant  would  have  had  the  right  to  controvert  them  ;  or  if  he  denied 
that  they  were  sufficient  to  constitute  a  breach,  he  might  by  demurrer  have  taken 
the  jodgaaeat  ef  the  court  on  the  question.  To  say  that  S.  hae  failed  to  fulfil  hia  ob- 
ligaliona,  ia  no  more  than  aajiog  that  he  baa  broken  bis  contract,  or  that  the  plaintiff 
ia  antitled  to  judgment  It  involves  no  queation  of  fact ;  it  ia  merely  the  plaintiff'a 
infereoce  from  a  state  of  facts  which  he  has  not  thought  fit  to  disclose."  Harris,  J, 
Fm  Sekmach  v.  Winm,  16  Barb.  95. 

e,  A  eomplaint  mnat  not  follow  the  system  of  pretence  and  charge  which  pre- 
vaHed  in  tha  former  chancery  pleadings ;  thus,  where  a  complaint  contained  a  dauae  : 
"  The  aaid  H.  haa  sometimes  j^etended  that  he|fomished  the  said  C.&  C.  the  meana 
to  pay  the  aaid  draft,  or  repaid  them  therefor ;  but  such  allegation  ia  untrue,  and  all 
moneya  received  by  them,  aaid  C.  Sl  C.  from  aaid  H.,  to  be  applied  in  any  way  to- 
wards each  drafit,  were  the  prooeeda  of  a  diaconnt  of  a  new  draft  upon  said  C.  &  C.»" 
^9  it  was  atmek  oat  aa  irrelevant.    Clark  v.  Harwood,  8  Pr.  R.  470. 

ArefaeU  ia  he  stated  according  to  their  legal  effect,  or  ae  they  actually  occurred  ? 

d.  All  langoage,  even  when  supposed  to  be  used  most  literally,  proceeds  upon  the 
iHsaiiniiiim  ci  the  great  legal  maxipa,  qui  facit  per  alium  faeit  per  ae,  WelU  v. 
CkapmoM^  13  Barb.  56a 

s.  In  piaadmg  an  act  done  by  an  agent,  it  ia  not  improper  so  to  allege,  instead  of 
alle^ag  it  to  he  the  act  of  the  defendant  Such  an  act  is  the  act  of  &»  defendant 
by  a  aonelBsmi  of  law.     8U  John  v.  Oriffith,  1  Abbott,  39. 

/.  It «  slwaya  good  pleading  to  state  the  legal  effect  of  the  contract  Coggill  v. 
The  American  Exchange  Bank,  1  Coma.  117. 

g  Where  from  certain  facta  the  law  implies  a  promise,  in  pleading  a  promise 
abaold  be  sjieged  and  not  merely  the  facts  from  which  the  law  will  imply  that  prom- 
iacu  Hie  averment  is  not  a  fiction  of  pleading,  but  a  atalement  of  a  fact  which 
may  be  proved  by  presumptions  of  fact  arising  from  other  circumstances  shown  on 
tha  tiiaL    HaU  v.  Southmayd,  15  Barb.,  34,  35. 

A  la  an  aetion  for  a  treapaas  againat  three  defendanta,  it  appeared  that  the  trea- 
|MHS  waa  in  llMt  committed  by  two  of  the  defendants  (a  clerk  and  a  carman)  in  the 
aniplpy  of  the  other  defendant  (Humphreys).  The  complaint  alleged  the  trespaaa 
to  Jbave  been  committed  by  the  clerk  and  carman  at  the  instigation  of  the  other  de- 
feadaat  (Hnmphreya).  The  plaintiff  had  judgment ;  and  on  appeal  therefrom  it  waa 
aHeged  that  the  complaint  was  defective ;  that  the  facts  ought  to  have  been  alleged 
according  to  their  legal  effect ;  and  that  the  allegation  ahould  have  been  that  the  de- 
fimdaat,  Humphreys  entered  and  took  and  carried  away,  &c.  The  court  held  the 
eomplaint  aaffieient,  and  aaid,  *'  Whether  the  rule  of  pleading  be  or  be  not  aa  atated, 
it  by  no  means  followa  that  when  the  very  facte  and  all  the  facto  which  It  ia  necea- 
ssry  for  the  plaintiff  fo  ftrove  to  entitle  him  to  the  judgment  prayed  for  are  atated  in 
the  oomplainty  and  are  either  admitted  or  proven,  the  plaintiff  may  not  demand  judg- 
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ment  thereon,  whether  the  legal  effect  of  those  facte  is  alleged  or  not  Besides,  I  sm 
not  prepared  to  concede  that  in  this  case  an  allegation  that '  Humphreyt  entered 
the  plaintifi's  house/  <feo.,  when  in  fact  he  did  not  yisit  the  premises  at  all,  wonld  bare 
been  a  better  compliance  i|rith  section  142  of  the  code  than  an  allegation  sTerriDg 
what  was  true  and  all  that  was  true,  namely,  that  the  defendant,  Humphreys,  tntti- 

fated,  requested,  and  employed  the  other  defendants  to  do  the  acts  complaiAod  oV^ 
OSS  y.  Humphreyw,  1  Smith,  201. 

a,  ''It  is  not  necessary  nor  is  it  proper  to  state  in  a  pleading  the  facti  orcireun- 
•stances  by  which  the  ultimate  fact  relied  upon  is  to  be  proved.  Here  the  fact  is 
•expressly  alleged  that  the  defendant  by  the  note  promised  to  pay  the  plaintiff  The 
proof  of  that  fact  may  be  by  showing,  either  that  the  defendant  was  a  partner  of  the 
person  in  whose  name  as  principal  it  was  executed,  or  that  the  defendant  made  the 
note  without  authority  from  the  principal.  In  either  case,  as  a  matter  of  law,  be 
would  be  held  to  have  promised  to  pay  the  plaintiflT,  and  the  allegation  would  hire 
been  sustained."  Lee  y.  Cox,  16  Mo.  R.,  168,  per  Gamble  J.,  '*  For  the  gworn 
answer  formerly  required  in  equity  proceedings,  the  direct  examination  of  the  party 
on  interrogatories  or  on  oath,  as  a  witness,  is  now  substituted.  Hence  the  necesn^ 
of  those  long  and  tedious  statements  heretofore  found  in  suits  in  equity,  no  longer 
exists ;  and  in  matters  which  would  formerly  constitute  a  ground  of  action  at  Uw 
and  a  suit  in  equity  the  same  mode  of  stating  the  facts  may  now  be  adopted.  It  is 
improper  to  state  the  evidence  of  facts.  It  is  required  that  the  facts  which  constitate 
the  action  or  defence  should  be  set  forth,  without  a  detail  of  the  circumstances {nm 
which  those  facts  may  be  presumed  or  inferred.''  McLaughlin  v.  McLaughlin^  16 
Mo.  R.,  248,  per  Scott,  J. 

6.  *'  The  plaintiff  must  show  he  has  a  good  cause  of  action  against  the  defendant, 
and  he  must  show  it  in  such  a  way  that  the  court  can  understand  it,  and  see  that 
under  the  rules  and  principles  of  the  law,  his  statement  if  true  entitles  him  to  JD(]g* 
ment"    Riddle  v.  Boyce,  13  Mo.  R.,  534,  per  Ryhind,  J. 

e,  *'  A  direct  allegation  of  the  cause  of  indebtedness,  as  the  loan  of  the  money, 
sale  of  the  goods,  or  performance  of  the  work  and  labor,  may  be  preferaUe  to  the 
former  recital  of  indebtedness  [contained  in  the  common  counts  under  the  former 
system  of  pleading] ;  but  certainly  it  must  be  enough  for  the  plaintiff  to  state  faets 
sufficient  to  create  a  legal  obligation  upon  the  part  of  the  defendant,  and  such  tIoU- 
tion  of  that  obligation  as  creates  a  cause  of  action ;  and  I  think  this  statement  may  be 
according  to  the  legal  effect  of  those  facts.  *  •  »  With  few  exceptions,  there  ii 
nothing  in  the  code  that  compels  us  to  invent  new  modes  of  expressing  the  same  legal 
proposition."    Hand,  J.,  Stewart  v.  Travis,  lO  Pr.  R.,  153. 

d.  In  Dolner  v.  Gibson  (3  Code  Rep.,  153),  the  material  part  of  the  eomplaint 
was  as  follows: — ^''The  plaintiffs  aver  that  in  July.  1845,  they  were  and  still  are 
partners  in  business,  and  as  such  they  sold  to  one  Adam  Maitland  for  and  wU^elf 
of  the  defendant,  thirty- two  barrels  of  stearine,  on  a  credit  of  fifteen  days^  for  the 
price  of  $591  75.  Plaintiffs,  on  information  and  belief  aver  that  the  saidMeH- 
land,  in  making  said  contract,  acted  with  th^  knowledge  and  assent  of  said  de- 
fendant and  as  his  agent^  and  that  the  said  merchandise,  shortly  after  the  said  con- 
tract of  sale,  was  delivered  to,  and  the  same  was  received  by,  the  defendant. 
Plaintiffs  aver  that  said  merchandise  is  unpaid  for,  and  that  the  defendant  remaim 
indebted  nnto  the  plaintiff^  in  the  sum  of  $591  75,  with  interest  from  first  of  Aiur|^ 
1845,  for  which  sum  they  demand  judgment  with  costs ;"  and  on  a  motion  to  strike 
out  the  words  in  italic^  the  court,  Edmonds  J.,  granted  the  motion,  holding  that 
the  legal  effect  of  facts,  and  not  the  evidence,  or  probative  facts  waa  to  be  stated. 

e.  With  respect  to  acts  valid  at  Common  Law,  but  regulated  as  to  the  modefl/ 
performance  by  statute,  it  is  sufficient  to  use  such  certainty  of  allegation  at  v^ 
sufficient  before  the  statute.  (So  held  in  the  Supreme  Court,  and  Court  of  Common 
Pleas,  contra  in  the  Superior  Court.) 

/.  A  parol  promise  to  pay  for  work  contracted  for  by  a  third  party,  made  after 
the  performance  of  the  work,  is  void  under  the  statute  of  frauds.  In  a  complaint  on 
such  a  promise  it  is  not  necessary  to  aver  that  the  promise  was  in  writing.  The  statote 
of  flrauds  has  introduced  a  rule  of  evidence,  and  not  a  new  rule  of  pleading,  and  ft 
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demarrer  to  such  complaint  on  that  ground  cannot  be  sustained.    New  York  Com. 
Pleai  General  Term,  February,  1854,  per  Ingraham  J.  in  Darlington  y.  McCann, 

a.  Where  a  statute  declares  that  a  deed  or  contract  is  void  if,  or  provided,  it  ia 
made  in  a  particular  manner,  or  upon  a  specified  consideration  {e.  g*  upon  usury), 
ii  if  Dot  necessary  for  the  plaintiff  to  negative  the  condition  ;  he  may  leave  it  to  the 
defendant  to  set  up  the  facts  which  bring  it  within  the  condition  upon  which  and 
opoa  which  alone  it  ia  void.  But  where  a  statute  makes  a  deed  or  a^^reement  or 
other  act  void,  unless  made  upon  a  specified  consideration,  or  under  specified  circum- 
■ttnces,  the  rule  is  reversed  ;  the  plaintiff  must  show  that  the  circumstances  exist 
nnder  which  alone  it  can  have  yatidity ;  the  defendant  in  such  cai^e  may  rest  upon  the 
general  prohibition.     WiUiamt  v.  The  In;  Co.  of  N.  A.,  9  P.  R.,  373. 

b.  **  The  statute  of  frauds  at  law  did  not  alter  the  form  of  declaring  on  a  con- 
tract That  ia  matter  of  evidence  (1  Saund.  R.  211  n.  2  ;  Elting  v.  Vanderlyn^  4 
Johns,  237 ;  State  of  Ind.  y.  Woram^  6  Hill,  33  ;  Gihha  v.  Naeht  4  Barb.  449.) 
And  the  rule  waa  the  same  in  setting  up  an  agreement  in  a  bill  of  complaint  [in 
Chancery.]  {Cozine  v.  Graham^  2  Paige,  177  ;  Champlin  y.  Parish^  11  ib,,  405.) 
It  has  been  said  that  if  the  defendant  pleads  in  bar  any  agreement  which  is  required 
by  the  statute  to  be  in  writing,  he  muat  state  it  to  be  in  writing.  1  Saund.  R.  211 
a.,  a.  €.;  Jb.  277,  a,  n.  2.)  For  the  defendant  shall  not  take  away  the  plaintiff's 
present  action,  and  not  give  him  another  upon  the  agreement  pleaded.  (Caser, 
Berber,  L.  Raym.  450 ;  S.  C.  1  Vin.  378  ;  1  Chit  PI.  270,  464.  And  see  Rob.  on 
Stat  of  Frauds,  203,  b.  88a.)  The  reason  assigned  for  this  rule  does  not  seem  very 
satisfactory  ;  and  I  am  inclined  to  think  that  where  a  recovery  is  attempted  to  be 
resisted  by  interposing  an  equitable  counter  claim  in  the  nature  of  a  cross  bill,  the 
ordinary  mode  of  stating  the  agreement  in  a  bill  of  complaint  in  chancery  is  anffi- 
cieat''    Hand  J.     Dewey  v.  Hoag,  15  Barb.  368. 

c.  In  Tkurman  y.  Stevena  (2  Duer,  609),  Emmet  J.,  held,  that  in  pleading  an 
agreement  which  would  be  void  under  the  statute  of  frauds  unless  in  writing,  and 
subscribed  by  the  party  to  be  charged,  it  is  necessary  to  allege  that  the  agreement 
was  in  writing,  and  subscribed  ;  and  in  Le  Roy  v.  Shaw  (2  Duer,  628),  Bosworth 
J.  Mid,  By  the  existing  law,  it  is  not  enough  to  subject  a  person  to  liability  for  the 
debt  of  another,  that  he  haa  upon  consideration  promised  to  pay  it.  He  must 
have  entered  into  a  written  agreement  to  pay  it  [An  agreement  is  alleged,  but] 
it  is  not  averred  that  such  agreement  haa  been  subscribed.  Whether  the  agreement  is  in 
vritmg  or  not  is  noore  than  a  mere  matter  of  evidence.  The  making  of  the  agreement 
may  be  established  without  such  evidence,  beyond  doubt  or  cavil,  and  yet  the  party 
mskiag  it  may  not  be  liable.  The  making  of  a  written  agreement  is  an  act  of  faot 
essential  to  the  creation  of  liability,  and  no  such  act  or  fact  is  averred."  No  deoi- 
■on  was  pronounced  on  this  point 

Aetignment  of  cause  of  action,  how  to  be  alleged  in  pleading. 

d.  Ia  a  suit  by  an  assignee  of  a  chose  in  action  it  is  not  necessary  to  make  profert 
4>f  the  awfnmentt  even  if  it  be  under  seal,  because  the  seal  waa  unnecessary.  Gre- 
gory V.  Freesiafi,  2  Zab.  R  405,  and  if  the  assignment  be  under  seal,  it  need  not  to 
be  stated  that  it  was  for  oonsideration. 

e.  The  complaint  alleged,  "  that  Cobb  duly  aasigned  and  transferred  all  his  in- 
terest ia  the  contract  to  the  plaintiff  Grant,  and  that  the  plaintiff  Ludlam  became 
intefeeted  by  a  sale  and  aasignment  to  him  of  a  part  of  Grant*a  interest."  This  the 
defendants  objected  waa  not  a  aufficient  allegation  of  the  assignment  of  the  cUiim  to 
the  plaintiffii.  On  demurrer  the  allegation  was  held  sufficient,  and  per  Hand,  J., 
"  the  faet  which  it  waa  necessary  to  state  was  the  change  of  interett  on  the  con- 
tnet,  so  that  the  plaintiffs  might  maintain  the  action  as  *  the  partiea  in  interest.' 
It  surely  cannot  be  neoeoaary  to  state  a  compliance  with  each  and  every  particular 
reqaisite  to  render  the  change  effectual."    Horner  v.  Wood,  15  Barb.,  372. 

/.  At  common  law  it  was  necessary  to  the  transfer  of  a  sealed  contract  that  it 
•bonld  be  by  deed  or  in  writing.  If  there  is  any  such  necessity  at  present,  it  arises 
from  a  statutory  provbion  reatrictive  of  a  common-law  right ;  and  it  is  not  necessary 
is  a  complaint  to  aver  compliance  with  the  requiaitiona  of  the  statute.  That  ii  mat- 
ter of  evidence  only.    Horner  v.  Wood,  15  Barb.,  371. 
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a,  Whem  a  complaiDt  alleged  <'  that  the  defendant  took  and  conyerted  to 
own  nae  one  black  hone  of  the  Talne  of  $175,  the  property  of  A.  P. ;  that  after- 
wards mid  A.  P.  sold  and  aasiinied  laid  horse  to  the  plaintiff,  of  which  the  defend- 
.ant  had  notice ;  that  plaintiff  had  demanded  posseasion  of  said  horse,  which  de- 
fendant had  refused/'  and  claimed  judgment  **  for  the  recovery  of  said  property 
and  damages  for  the  deteolion," — the  defendant  demarred :  (1).  That  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action  ;  that  the  convenion  al- 
leged was  before  the  assignment  i  and  no  consideration  for  the  assignment  was  al- 
leged. (2.)  That  several  causes  of  action  (trover  and  replevin),  were  improperly 
united.  (3.)  That  the  prayer  for  relief  should  have  been  either  for  delivery  or  dam- 
ages, and  not  both  unless  the  causes  of  action  had  been  separately  stated.  On  ap- 
peal to  the  general  term,  it  was  held,  reversing  the  decision  at  special  term,  tKat 
the  complaint  was  sufficient ;  that  the  allegation  as  to  the  conversion  before  the 
assignment,  although  needless,  did  not  essentially  affect  the  complaint,  or  make  the 
action  equivalent  to  trover ;  that  the  complaint  wAuld  have  been  sufficient  if  it 
had  stated  the  assignment,  and  that  the  defendant  had  possession  of  and  wroagfolly 
detained  the  property,  and  prayed  delivery  and  damages  for  detention.  That  there 
was  no  misjoinder  of  eauses  of  action,  in  fact,  no  joinder  at  all.  The  complaint  set 
forth  only  ooe  cause  of  action,  and  demanded  only  one  kind  of  remedy.  That  it  was 
not  necessary  to  allege  any  consideration  for  the  assignment.  Vsgtl  ▼.  Bmhemck 
10  Pr.  R,  177. 

JPor  a  single  eau$e  of  action  only  one  count  or  etatement  i»  allowed, 

h,  ^*  The  theory  of  the  present  system  of  pleading  is  that  a  party  pleading  shoold 
know  beforehand  what  are  the  facts  upon  which  he  will  rely,  and  that  the  plead- 
ing shall  contain  those  facts  stated  plaioly  and  concisely  witboot  unnecessary  repe- 
tition. Whatever  more  a  pleading  contains  is  unaathorised  and  may  be  atiidban 
out,  and  therefore  a  variety  of  eotinfs,  or  statements  of  causes  of  action  (bunded  apon 
one  and  the  same  cause  of  action,  is  no  longer  allowed.''  Churchill  v.  ChurchUl^  9 
Pr.  R.,  552.  In  that  case  the  compliunt  contained  sixteen  distinct  sUtemente  of 
causes  of  action  based  on  one  and  the  same  cause  of  action.  The  motion  and  order 
were  to  eet  aeide  the  complaint  Should  it  not  have  been  to  strike  out  all,  except 
one  statement  of  a  cause  of  action,  as  redundant  ?  • 

e.  If  a  plainti^  having  really  only  one  cause  of  action,  sets  it  forth  in  aeveral 
eounts  or  divisions  in  his  complaint,  the  remedy  of  the  defendant  is  by  a  meUoB, 
that  the  plaintiff  elect  on  which  count  he  will  rely,  and  that  the  others  be  stroek 
out.  Such  motion  should  be  supported  by  eyidence  in  some  way,  that  the  seFerel 
eounts  are  all  based  on  one  and  the  same  cause  of  action.  Lackey  v.  Vanderhili, 
10  Pr.  R.,  161. 

d.  "  As  there  can  be  but  one  substantially  true  statement  of  a  single  eause'of  action^ 
the  practice  of  setting  it  forth  in  different  counts  is  necessarily  abolished.  A  merely 
formal  one  is  unoeo^asary,  while  a  substantial  one  would  involve  a  contradiction,  and 
one  must  be  false."    Strong,  J.     Lackey  v.  Vanderhilt^  10  Pr.  R..  161. 

The  other  deeieione  on  the  manner  of  framing  a  complaint  will  he  found  helom, 
arranged  under  the  name  or  eubject  of  the  action, 

Adminietratore.    (See  Executare.) 

AoeaulL 

e.  In  an  action  of  assault  and  battery  the  statements  in  the  complaint,  of  the  buriDeee 
and  employment  of  the  parties  and  the  object  and  intent  of  the  assault,  togeth^ 
with  the  statement  that  it  caused  the  plaintiff  to  be  ridiculed,  &c.,  held  not  to  be 
immaterial  or  irrelevant  Although  not  essential  to  entitle  the  plaintiff  to  sostam 
his  action,  are  material  on  the  question  of  damages,  and  may  be  proved.  {Root  t. 
Foster,  9  Pr.R.,  37.) 

Attorney y  oervieee  of,    (See  Work  and  Labor  by  Attorney.) 

BUle,  note»t  and  ehecko, 
f  Wkere  in  an  action  by  an  indorsee  of  a  note  against  the  maker  and  drawer,  the 
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compUnt  iteied  "  tliat  on,  Ao.^  the  defendant  C.  made  his  promieMry  note  in  writing^ 

whev^  HZ  months  after  date,  for  value  received  be  promieed  to  pay  to  iyis  own  order 

the  eoa  of  $166,  that  the  eaid  note  is  IndorBed  by  said  C.  and  by  the  defendants  R. 

and  D^  and  that  the  plaintiff  is  the  lawful  holder  of  the  said  note ;  that  when  the 

mid  note  became  due  it  was  dnly  presented  for  payment,  but  was  not  paid,  whereof 

doe  Boftioe  was  given ;  and  the  plaintiff  says  that  the  defendants  are  jnsfcly  indebted 

to  him  on  the  said  note  in  the  sum  of  fl^^-"    The  defendants  demnrred,  alleging 

that  ihe  eomplaint  did  not  state  facts  sufficient  to  constitute  a  caase  of  sction  in 

this  that  It  did  not  state  that  the  plaintiff  gave  any  consideration  for  the  note  or  that 

the  plaintiff  was  the  owner.    The  demurrer  was  held  to  be  frivolous,  and  the  plaintiff 

bad  jodffmeat.    (Benson  v.  Couchman,  1  Code  Rep*  119  ;  AppUby  v.  Elkins,  2 

i^.  80  i  2  Sand.  388.) 

a.  !■  QBO  case  (  ramsr  v.  CowutoeJs,  1  Code  Rep.,  102),  it  is  said  that  the  complaint 
en  a  promisBory  note  mnst  allege  that  the  note  was  duly  protested,  in  order  to  charge 
the  indorser  ;  but  there  must  be  some  mistake  in  the  report. 

6.  Wherein  an  acti6n  against  the  makers  and  indoreers  of  a  note  the  complaint  did 
not  show  presentment  of  the  note  at  the  pkce  where  it  was  madepayabIe,nor  notice  of 
preaeBtroent  and  non-payment  to  the  indorsers,  held  that  the  complaint  was  bad 
aa  agaiDBl  the  endorsers.    {Spellman  v.  Weidery  5  Pr.  R.,  7.) 

c  Where  the  note  in  suit  was  payable  at  the  Albany  City  Bank,  and  the  compUunt 
did  not  allege  presentment  at  that  place,  but  only  tnat  it  was  duly  presented,  held 
thai  prfsnrment  at  the  Albany  City  Bank  being  a  cooditicm  precedent,  presentment 
there  worn  onder  the  163d  section  of  the  code  properly  alleged  by  the  word  duly, 
iCkn  V.  Paint,  5  Pr.  R.  108.) 

i.  Where  the  eomplaint  alleged  that  on  a  certain  day  and  at  a  certain  place  named 
therein,  *  the  defendant  by  his  promissory  note  in  writing,  for  value  received,  promised 
to  pay  to  P.  [the  plaintiff]  or  bearer  the  sum  of  $839  with  interest,  and  he  has  not 
paid  the  same,  bat  is  justly  indebted  to  the  plaintiff  therefor ;  wherefore  the  plaintiff 
demands  jodgmeni,"  dtc  The  defendant  demursed,  and  the  points  made  were  (1) 
thai  the  oomplaint  did  not  state  that  the  note  was  ever  delivered,  nor  (2)  when  the 
note  waa  payable,  nor  (3)  where  the  note  was  payable,  nor  (4)  whether  the  note  was 
or  was  sot  due,  nor  (6)  whether  the  plaintiff  was  or  was  not  the  own6r  or  holder  of 
said  note.  The  court  held  the  complaint  sufficient,  and  overruled  the  demurrer. 
(PeeU  ▼.  Brait,  6  Barb^  662.)  But  it  was  stated  by  the  court,  **  this  complaint  is 
very  loose.  ** 

e.  In  Beach  v.  Gallup  (2  Code  Rep.,  66),  an  action  on  a  note  payable  to  A.  B., 
or  hearer,  it  was  held  that  an  allegation  that  the  plaintiff,  not  the  payee,  was  **  the 
lawful  bolder,"  without  any  allegation  of  indorsement  or  delivery  by  the  payee,  waa 
noC  a  sofficient  allegation  of  title  in  the  plaintiff:  so  where  a  complaint  on  a  promis- 
sory note  alleged  the  making  of  the  note  by  the  defendant,*  John  Totten,  payable  to 
the  order  of  the  defendant  William  Totten  ;  that  John  Totten  delivered  the  note  to 
WiHiam  Totten  *  who  thereupon  indorsed  the  same  and  duly  delivered  it ;  and 
•aid  note  before  it  became  due  waa  duly  delivered  to  and  came  into  the  posaeasion  of 
the  phiinf ifla  '*  ^  The  defendants  demurred  that  the  complaint  did  not  state  faota 
snfficieat  to  ooaatitnte  a  oause  of  action.  The  plaintiffs  moved  for  judgment  on  the 
^ooad  of  the  frivolousoeM  of  the  demurrer.  The  motion  was  denied,  and  the 
csoiDplaiat  waa  held  insufficient  in  not  alleging  how  the  note  was  indorsed,  whether 
in  blank  or  otherwise,  nor  by  whom  it  waa  delivered  to  the  plaintiff  Parker  T. 
TotUMy  JO  Pr.  R.,  234 

yi  In  aa  action  on  a  promi«ory  note  by  indorser  against  maker,  the  complaint 
alleged  that  the  note  **was  duly  indorsed  by  the  payee  and  transferred  to  the 
plaialiff  for  a  good  and  valuable  considemtion,  and  that  the  defendant  had  not  paid 
I,  hot  was  JQitly  indebted  to  the  plsintiff  therefor.''  The  defendant  de- 
tbe  groand  that  the  complaint  din  not  state  fects  sufficient  to  constitute  a 
irf  arliim,  and  thereupon  the  plaintiff  moved  for  judgment  under  section  247. 
allei^  the  demorrer  to  be  frivolous.  Btaeh  v.  OaUup  (2  Code  R.,  66)  was  cited 
lor  the  rfofondtnf  Harris,  J.,  in  allowing  the  motion,  said  he  bad  always  regarded 
the  daHedmi  in  Beaek  v.  Gallup  as  a  little  too  refined  for  the  liberality  of  constrnc- 
tiee  aaijoiiied  by  the  code ;  and  although  that  decision  had  often  been  relied  npon, 
he  had  always  felt  ooaatramed  to  disregard'  the  authority.  Taylor  t.  Corbiere^  6 
Pt  K.,  388. 
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a.  In  t|ie  title  of  the  cause  James  Chappell  was  plaintiff,  and  the  complaint 
alleged  that  the  defendant  made  his  promissory  note  in  writin^r,  of  which  the  follow* 
iog  is  a  copy,  and  set  out  a  note  payable  to  the  order  of  J.  Chappell,  and  then 
allei^d  that  the  amount  of  the  note  was  dae  the  plaintiff  The  defendant  demurred. 
The  grounds  of  demurrer  were  that  the  note  appeared  to  be  payable  to  J.  Chappell 
and  not  Jamks  Chappell,  and  it  did  not  appear  how  the  note  came  to  the  plaintiff, 
or  that  he  was  payee  named  therein ;  nor  did  it  appear  that  the  note  had  ever  been 
delivered  to  the  plaintiff,  or  that  it  was  in  the  plaintiff's  poasesaion.  The  court  on 
argument  overruled  the  demurrer,  and  held  the  complaint  sufficient  The  allegation 
of  the  making  includes  the  delivery  to  the  payee.  (ChurehiU  v.  Gardner,  7  Term. 
R.,  596 ;  Ruttell  v.  Whipple,  2  Cow.  536).  It  will  be  implied  that  J.  ChappeU  is 
the  plaintiff  as  much  as  it  would  be  if  the  payee^s  name  had  been  given  in  fall  ai 
James  Chappell.  The  production  of  the  note  in  evidence  on  the  trial  would  be 
evidence  of  title,  and  f^om  the  fact  of  posaeasion  and  the  similarity  of  name,  it  would 
be  presumed  the  plaintiff  was  the  payee  (Fortnan  v.  Stehbine,  4  Hill,  181),  aad 
"  from  the  plaintiff  suing  on  the  note,  it  must  be  aasumed,  so  far  as  the  pleading  if 
concerned!  to  be  in  hia  posaesaion.''    Chappell  v.  Bieeell,  10  Pr.  R.,  274. 

6.  The  plaintiff  has  averred  facts  sufficient,  if  established,  to  show  that  he  is  the 
owner  of  the  note.  The  complaint  atated  that  the  payee  dnly  indoraed  the  note,  aod 
that  it  had  been  for  a  good  and  valuable  consideration  transferred  to  the  plainUC 
These  facts,  if  proved,  would  establish,  at  least  prima  facie,  the  plaintiff's  title.  It 
certainly  could  not  be  required  of  him  that  he  ahould  aver,  negatively,  that  since  the 
note  was  transferred  to  him,  he  had  not  transferred  it  to  another  person.  Itii 
enough  that  he  has  ^verred  everything  which  it  would  he  necessary  to  prove  on  the 
4rial;  if  controverted  Ho  entitle  him  to  recover."  Taylor  v.  Corbiere  8  Pr.  R,  388; 
Per  Harris,  J.,  citing  Appleby  v.  Elkine,  2  Sand.,  388;  2  Code  Rep.,  80. 

e.  In  an  action  against  the  Astor  Bank  as  acceptor  of  a  bill  of  Exchange,  ad> 
xlressed  to  «  J.  L.,  President  of  the  Astor  Bank,"  and  accepted  **  J.  L.,  Prendent,'' 
the  complaint  set  out  a  copy  of  the  bill,  and,  on  demurrer,  held  that  it  aofficientiy 
appeared  that  J.  L.  accepted,  as  president  of  the  Astor  Bank,  without  any  aTermest 
to  that  effect.     Andrews  v.  The  Aator  Bank,  2  Duer,  629. 

d.  Where  the  plaintiff  in  an  action  on  a  check  relies  on  facts  which  excuse 
notice  of  presentment  and  non-payment,  he  must  state  such  facts  in  hia  oomplaioL 
An  averment  of  due  notice  will  not  be  sustained  by  evidence  of  facta  excnaing  no> 
tice.  Oarvey  v.  Fowler,  4  Sand.,  665.  All  the  facta  which  constitute  the  cause 
of  action  must  be  atated  in  the  complaint,  and  every  fact  on  which  the  right  of  acUon 
depends  must  be  deemed  eonatitutive  in  the  sense  of  the  code.  lb.  And  therefore 
where  the  complaint  on  a  bank  check  drawn  by  the  defendant  payable  to  the  plain- 
ti£^  averred  due  presentment  of  the  check  at  the  bank  and  refusal  of  payment,  and 
added,  *^  of  which  presentment,  request,  and  refusal  the  defendant  had  due  notice," 
the  answer  duly  verified  denied  on  information  and  belief  the  averment  of  notice. 
The  plaintiff  moved,  on  an  affidavit  that  the  defendant  had  no  funds  in  the  bank  the 
day  the  check  was  presented,  to  strike  out  the  answer  as  sham  or  frtTolona.  On 
denying  the  motion,  the  court  said,  *^  The  plaintiff'a  counsel  was  probably  justified  ia 
Baying  that,  according  to  the  decisions  in  this  State  in  auits  upon  promiasory  notes 
and  bills  of  exchange,  facts  excusing  the  necessity  of  a  demand  and  of  notice,  although 
not  stated  in  the  declaration,  might  have  been  given  in  evidence,  under  the  avermenti 
that  the  demand  waa  made  and  the  notice  given  ;  but  he  was  wrong  in  rapposing 
that  this  lax  and  deceptive  mode  of  pleading,  which  conceals  from  the  defendant  a 
knowledge  of  the  facts  upon  which. the  plaintiff  meana  to  rely,  is  sanctioned  by  the 
•code.  It  is  one  of  the  merita  of  the  code^  that  gtoeral  averments  and  general  jaaaes, 
which  conveyed  no  information  to  the  oppoaite  party,  and  were  frequently  construed 
in  a  sense  not  only  different  from,  but  directly  opposite  to,  that  which  their  tenna 
imported,  are  now  abolished.  The  plaintiff  roust  now  state  in  his  complaint,  all  the 
facts  which  constitute  the  cause  of  action ;  and  I  am  clearly  of  opinion  that  every 
fact  is  to  be  deemed  conotituHve,  in  the  sense  of  the  code,  upon  which  the  right  of 
action  depends.  Every  fact  which  the  plaintiff  must  prove  to  enable  him  to  main- 
tain his  suit,  and  which  the  defendant  has  a  right  to  controvert  in  hia  answer,  must 
be  distinctly  averred  ;  and  every  such  averment  must  be  understood  as  meauing 
what  it  says,  and  conteqoently,  is  only  to  be  sustained  by  evidence  which  com- 
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ffMmdi  wHh  its  meanioi;.  '*  Id  this  present  ease,  if  notice  was  not  in  fact  (riven  to  the 
defeaduti,  it  is  upon  the  want  of  fonds  in  the  bank  that  the  plaintiff 'a  right  of  action 
entirdj  depends.  It  ia  this  fact  which  if  denied  by  the  defendants,  he  will  be  bound 
to  prore,  and  which  he  most  therefore  aver  in  his  complaint,  in  order  that  they  may 
admit  or  deny  it  in  their  answer.  They  have  a  right  to  say,  that  the  averment  in  the 
compJaJoC,  aa  it  stands,  means  that  notice  was  in  (aci  given,  not  that  it  was  not  given 
sad  was  onDeeessary.  It  is  therefore  such  a  notice,  and  not  the  want  of  funds,  that 
they  have  denied.'* 

See  further,  note  to  section  162. 

Bonds, 
As  to  bondfl  for  the  payment  of  money  only,  see  section  162  of  this  code. 

a.  In  actions  on  bonds  for  the  breach  of  any  condition,  other  than  for  the  pay- 
ment of  money*  or  for  any  p^nal  aum  for  the  non-performance  of  any  covenant  or 
written  agreement,  the  plaintiff  is  required  to  state  in  his  complaint  the  specific 
bresohes  for  which  the  action  is  brooght  2  R.  S.,  300,  s.  6.  [378,  s.  5.]  7  Wend., 
345.    6  /6.,  454.    4  lb,,  570.   This  rule  has  been  held  to  apply  to  actions  on  bonds 

fiveaby  non-resident  plaintiffs  to  secure  defendants' costs.  5  Hill,  37.  But  that  it 
id  not  apply  to  actions  on  bonds  for  payment  of  money  by  installments.  17  Wend., 
331.  Nor  to  actions  on  bonds  for  the  payment  df  annuity.  3  Wend.,  454  :  5 
▼.  HiD.  37.  , 

b.  In  an  action  upon  a  bond  given  on  the  arrest  of  a  party  open  an  attachment 
issued  for  a  contempt,  the  plaintiff  should  state  in  the  complaint  his  connection  with 
the  attachment,  and  how  he  waa  aggrieved  by  the  acta  of  the  defendant  Raynar 
r,  CUrk,3  Code  Rep.,  230. 

Carrier,    (See  Common  Carrier.) 
Cheeks,    (See  BilU,) 

Committee  of  Habitual  Drunkard, 

e.  Where  an  action  was  brought  against  a  defendant,  as  committee  of  Tolbert, 

sa  habitQal  drunkard,  and  the  complaint  alleged  that   the  plaintifis  recovered  a 

judgment  against  aaid  Tolbert,  on  &.c.,  and  that  said  Tolbert  nad  been  declared  an 

hsbitnal  drunkard,  and  that  the  custody  of  his  person  and  estate  had  been  awarded 

to  the  defendant,  and  concluded  by  demanding  judgment  against  the  defendant  to 

be  satisfied  out  of  the  estate  of  said  Tolbert.    The  complaint  did  not  state  in  what 

court  proeeedings  were  had  to  declare  the  said  Tolbert  an  habitual  drunkard,  nor 

that  such  proceedings  were  in  any  court,  nor  that  the  defendant  had  any  estate  of 

the  said  Tolbert  in  his  custody  or  control.    The  defendant  demurred.   The  demurrer 

was  sastaiacd,  aa  well  on  the  ground  that  no  such  action  could  be  maintained,  aa 

beeanss  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action 

against  the  defendant,  in  this^  that  it  did  not  show  that  Tolbert  was  declared  an 

bsbitoal  dmnkftrd  by  any  court  or  officer  having  jurisdiction  in  the  premises.    Hall 

^«f  ^,  8  Pr.  R.,  42a 

Common  Carrier, 

i.  Where  a  oomplaint  against  a  common  carrier  to  recover  the  value  of  goods 
deJiversd  to  him  to  carry,  and  by  him  lout,  contained  six  different  counts  or  causes  of 
sctioa,  slated  snbatantially  according  to  the  forms  of  counts  in  a  declaration  at  com- 
mon law  in  an  action  against  common  carriers,-  the  defendants  moved  for  an  order 
either  to  aet  aside  the  complaint,  or  to  strike  out  all  but  one  of  the  counts,  the  court, 
Harris,  J.,  aaid«  that  to.  sustain  such  a  pleading  would  be  to  hold,  that  any  party  is 
St  liberty  to  choose  between  common-law  pleadings  and  the  pleadings-prescribed  by 
the  code,  and  all  the  counts,  except  one,  were  ordered  to  be  stricken  out.  Stock- 
bridge  Iron  Co.  ▼.  Mellen,  5  Pr.  R.,  439. 

fc  The  complaint  in  an  action  against  a  railroad  company,  to  reooyer  damages 
fsr  the  BOo-deitTery  of  goods  entrusted  to  them,  should  allege  that  the  defendants 
are  oommon  carriers,  and  that  the  defendanta  received,  or  were  to  receive,  a  com- 
pensation for  carrying  and  deliTsringthe  goods ;  and  if  these  allegations  are  no  tin 


170  COMPLAINT.  [§  142. 

a.  Id  the  title  of  the  cause  James  Chappell  was  plaintiff,  and  the  complaint 
allef^ed  that  the  defendant  made  his  promissory  note  in  writing,  of  which  the  follow- 
in;  is  a  copy,  and  set  out  a  note  payable  to  the  order  of  J.  Chappell,  and  then 
alleged  that  the  amount  of  the  note  was  due  the  plaintifE  The  defendant  demurred. 
The  grounds  of  demurrer  were  that  the  note  appeared  to  be  payable  to  J.  Chappell 
and  not  James  Chappell,  and  it  did  not  appear  how  the  note  came  to  the  plaintiff, 
or  that  he  was  payee  named  therein ;  nor  did  it  appear  that  the  note  had  ever  been 
delivered  to  the  plaintiff,  or  that  it  was  in  the  plaintiff's  possession.  The  court  on 
argument  overruled  the  demurrer,  and  held  the  complaint  sufficient.  The  ail^ation 
of  the  making  includes  the  delivery  to  the  payee.  {Churchill  v.  Gardner^  7  Term. 
R.,  596 ;  Russell  v.  Whipple,  2  Cow.  536).  It  will  be  implied  that  J.  Chappell  is 
the  plaintiff  as  much  as  it  would  be  if  the  payee's  name  had  been  given  in  full  as 
James  Chappell.  The  production  of  the  note  in  evidence  on  the  trial  would  be 
evidence  of  title,  and  from  the  fact  of  possession  and  the  similarity  of  name,  it  would 
he  presumed  the  plaintiff  was  the  payee  {Forman  v.  Stebbine,  4  Hill,  181),  and 
'*  from  the  plaintiff  suing  on  the  note,  it  must  be  assumed,  so  far  as  the  pleading  ii 
«oncernedi  to  be  in  his  possession."    Chappell  y.  Bieeell,  10  Pr.  R.,  274 

6.  The  plaintiff  has  averred  facts  sufficient,  if  established,  to  show  that  he  is  the 
owner  of  the  note.  The  complaint  stated  that  the  payee  duly  indorsed  the  note,  aod 
that  it  had  been  for  a  good  and  valuable  consideration  transferred  to  the  plaintiff 
These  facts,  if  proved,  would  establish,  at  least  prima  facie,  the  plaintiff's  title.  It 
certainly  could  not  be  required  of  him  that  he  should  aver,  negatively,  that  since  the 
note  was  transferred  to  him,  he  had  not  transferred  it  to  another  person.  It  if 
enough  that  he  has  ^verred  everything  which  it  would  be  ueceesary  to  prove  on  the 
•trial;  if  controverted  Ho  entitle  him  to  recover.*'  Taylor  v.  Corbiere  8  Pr.  R^  368; 
Per  Harris,  J.,  citing  Appleby  v.  Elkine,  2  Sand.,  388;  2  Code  Rep.,  80. 

c.  In  an  action  against  the  Astor  Bank  as  acceptor  of  a  bill  of  Exchange,  ad- 
Pressed  to  «  J.  L.,  President  of  the  Astor  Bank,"  and  accepted  '*  J.  L.,  President," 
the  complaint  set  out  a  copy  of*  the  bill,  and,  on  demurrer,  held  that  it  sufficiently 
appeared  that  J.  L,  accepted,  as  president  of  the  Astor  Bank,  without  any  averment 
to  that  effect.     Andrews  v.  The  Astor  Bank,  2  Dner,  629. 

d.  Where  the  plaintiff  in  an  action  on  a  check  relies  on  facts  which  excuse 
notice  of  presentment  and  non-payment,  he  must  state  such  facts  in  his  complaiat. 
An  averment  of  due  notice  will  not  be  sustained  by  evidence  of  facts  excusing  no- 
tice. Garvey  v.  Fowler,  4  Sand.,  665.  All  the  facts  which  constitute  the  cause 
of  action  must  be  stated  in  the  complaint,  and  every  fact  on  which  the  right  of  action 
depends  must  be  deemed  constitutive  in  the  sense  of  the  code.  lb.  And  therefore 
where  the  complaint  on  a  bank  check  drawn  by  the  defendant  payable  to  the  plain- 
isS^  averred  due  presentment  of  the  check  at  the  bank  and  refusal  of  payment,  and 
added,  *'  of  which  presentment,  request,  and  refusal  the  defendant  had  due  notice," 
the  answer  duly  verified  denied  on  information  and  belief  the  averment  of  noticcL 
The  plaintiff  moved,  on  an  affidavit  that  the  defendant  had  no  funds  in  the  bank  the 
day  the  check  was  presented,  to  strike  out  the  answer  as  sham  or  frivolous.  On 
denying  the  motion,  the  court  said,  *^  The  plaintiff's  counsel  was  probably  justified  in 
aaying  that,  according  to  the  decisions  in  this  State  in  suits  upon  promissory,  notes 
and  bills  of  exchange,  facts  excusing  the  necessity  of  a  demand  and  of  notice,  although 
not  stated  in  the  declaration,  might  have  been  given  in  evidence,  under  the  averments 
that  the  demand  was  made  and  the  notice  given  ;  but  he  was  wrong  in  supposing 
that  this  lax  and  deceptive  mode  of  pleading,  which  conceals  from  the  defendant  a 
knowledge  of  the  facts  upon  which  the  plaintiff  means  to  rely,  is  sanctioned  by  the 
•code.  It  is  one  of  the  merits  of  the  code,  that  general  averments  and  general  issues, 
which  conveyed  no  information  to  the  opposite  party,  and  were  frequently  construed 
in  a  sense  not  only  different  from,  but  directly  opposite  to,  that  which  their  terms 
imported,  are  now  abolished.  The  plaintiff  must  now  state  in  his  complaint,  all  the 
facts  which  constitute  the  cause  of  action ;  and  I  am  clearly  of  opinion  that  every 
fact  is  to  be  deemed  constitutive,  in  the  sense  of  the  code,  upon  which  the  right  oif 
action  dependa  Every  fact  which  the  plaintiff  must  prove  to  enable  him  to  main- 
tain his  suit,  and  which  the  defendant  has  a  right  to  controvert  in  his  answer,  must 
be  distinctly  averred ;  and  every  such  averment  must  be  understood  as  meaning 
what  it  says,  and  consequently,  is  only  to  be  aoftained  by  evidence  which  com- 


§  142.]  COMPLAINT.  171 

«poiidi  with  ito  meaointf.  '*  In  this  present  ease,  if  notice  was  not  in  fact  ^iven  to  the 
^fendanti,  it  is  npon  the  want  of  fonds  in  the  bank  that  the  plaintiff's  rjght  of  action 
entirely  depends.  It  is  this  fact  which  if  denied  by  the  defendants,  he  will  be  boand 
to  prore,  and  which  he  mnst  therefore  aver  in  his  complaint,  in  order  that  they  may 
admit  or  deny  it  in  their  answer.  They  have  a  ri^bt  to  say,  that  the  averment  in  the 
oomplaint,  as  it  stands,  means  that  notice  was  in  fact  given,  not  that  it  was  not  given 
and  was  nnnecessary.  It  is  therefore  snch  a  notice,  and  not  the  want  of  fonds^  that 
they  have  denied." 

See  farther,  note  to  section  162. 

Bondt, 
Aa  to  bonds  for  the  payment  of  money  only,  see  section  162  of  this  code. 

a.  In  actions  on  bonds  for  the  breach  of  any  condition,  other  than  for  the  pay- 
ment of  money,  or  for  any  penal  som  for  the  non -performance  of  any  covenant  or 
written  airreement,  the  plaintiff  is  required  to  state  in  his  cemplaint  the  specific 
breaches  for  which  the  action  is  broogrht.  2  R,  S.,  300,  s.  6.  [378,  s,  5.]  7  Wend., 
345.    6 /6.,  454.    4 /6.,  570.   This  rale  has  been  held  to  apply  to  actions  on  bonds 

fWen  by  non-resident  plaintiffs  to  aecnre  defendants'  costs.  5  Hill,  37.  Bat  that  it 
id  not  apply  to  actions  on  bonds  for  payment  of  money  by  installments.  17  Wend., 
331.  Nor  to  actions  on  bonds  for  the  payment  of  annuity.  3  Wend.,  454  :  5 
T.  HiU,  37.  , 

b.  In  an  action  npon  a  bond  foven  on  the  arrest  of  a  party  upon  an  attachment 
issued  for  a  oontempt,  the  plaintiff  should  state  in  the  oomplaint  his  connection  with 
(bo  attachment,  and  how  he  was  aggrieved  by  the  acts  of  the  defendant.  Raynor 
T.  CUrk,3  Code  Rep.,  230. 

Carrier.    (See  Common  Carrier.) 
Cheeks.    (See  BilU.) 

Committee  of  Habitual  Drunkard, 

€.  Where  an  action  was  brought  against  a  defendant,  as  committee  of  Tolbert, 

an  habitual  drunkard,  and  the  complaint  alleged  that   the  plaintiffs  recovered  a 

lodgment  against  said  Tolbert,  on  &.C.,  and  that  said  Tolbert  had  been  declared  an 

habitual  drunkard,  and  that  the  custody  of  his  person  and  estate  had  been  awarded 

to  the  defendant,  and  concluded  by  demanding  judgment  against  the  defendant  to 

be  satisfied  out  of  the  estate  of  said  Tolbert.    The  complaint  did  not  state  in  what 

court  proceedings  were  had  to  declare  the  said  Tolbert  an  habitual  drunkard,  nor 

that  snch  proceedings  were  in  any  court,  nor  that  the  defendant  had  any  estate  of 

the  said  Tolbert  in  his  custody  or  control.    The  defendant  demurred.   The  demurrer 

was  sustained,  as  well  on  the  ground  that  no  such  action  could  be  maintained,  as 

becaose  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action 

against  the  defendant,  in  this^  that  it  did  not  show  that  Tolbert  was  declared  an 

babitaal  drunkard  by  any  court  or  officer  having  jurisdiction  in  the  premises.    Hall 

Taylor,  8  Pr.  R.,  428. 

Common  Carrier. 

d.  Where  a  oomplaint  against  a  common  carrier  to  recover  the  value  of  goods 
delivered  to  him  to  carry,  and  by  him  lost,  contained  six  different  counts  or  causes  of 
action,  stated  substantially  according  to  the  forms  of  ooubts  in  a  declaration  at  com- 
moo  Uw  in  an  action  against  common  carriers,-  the  defendants  moved  for  an  order 
either  to  set  aside  the  complaint,  or  to  strike  out  all  but  one  of  the  counts,  the  court, 
HaiTiB,  J.,  said,  that  to.  sustain  such  a  pleading  would  be  to  hold,  that  any  party  is 
at  liberty  to  choose  between  common-law  pleadings  and  the  pleadings 'prescribed  by 
the  code,  and  all  the  counts,  except  one,  were  ordered  to  be  stricken  out.  Stock' 
bridge  Iron  Co.  v.  Mellen,  5  Pr.  R.,  439. 

a.  The  complaint  in  an  action  against  a  railroad  company,  to  recover  damages 
fsr  the  non-delivery  of  goods  entrusted  to  them,  should  allege  that  the  defendants 
are  common  carriers,  and  that  the  defendants  received,  or  were  to  receive,  a  com- 
feoMtion  for  carrying  and  delivering  the  goods;  and  if  these  allegations  are  no  tin 
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tlie  complaint,  the  plaintiff  cannot,  on  the  tiial,  pve  proof  either  that  the  deSNidaBta 
are  eommoa  carri^ra,  or  that  they  reoeived,  or  were  to  receive,  a  oompenoitiiin  for 
eanying  t^  gooda,    Brittol  t.  RenM.  and  Swrutoga  R.  R,  Co.,  9  Barb.,  158. 

CorporaCtes. 

a.  Where  plaintifla  rae  in  a  name  which  ia  appropriate  to  a  corporate  body,  for 
ezaroplA,  aa  The  Union  Mntoal  Inanranoe  Company ;  the  plaintiff  will  be  intended 
for  all  the  pnrpoaea  of  the  rait  to  he  a  corporation,  nnleas  the  contrary  be  aTorred 
in  the  answer  (Lawaof  1845,  ch.  345).  and  the  plaintifi  need  not  aver  it  in  their  com- 
plaint, becauM  it  ia  a  general  role  that  it  is  ncneceaBary  to  aver  anything  in  the 
complunt  that  ia  not  required  to  be  proved,  and  a  corporation  plaintiff  created  by 
the  Laws  of  this  State,  need  not  prove  its  existence  on  the  trial  of  the  caaae  nnless 
the  defendant  ahall  have  pleaded  in  abatement  or  in  bar  that  the  plaintiffs  are 
not  a  corporation.     Tht  Mututd  In».  Co,  v.  O^g—d,  1  Dner,  708. 

Covenant, 

b.  In  an  aetaon  for  a  breach  of  covenant,  the  complaint  alleged  an  agreement  for 
letting  a  baaement,  containing  a  covenant  ^*  that  the  defendant  ahonld  not  let  or 
luderlet  any  other  part  of  the  building  as  a  restaurant  or  porter  honse,"  and  then 
alleged  a  breach  as  follows :  '*  The  plaintifis  show  that  on,  &c.  a  porter  house  was 
opened  on  the  first  floor  above  the  basement  so  let  by  plaintiff  to  defendant,  whidi 
porter  house  ia  atiU  occupied  as  such  to  the  great  damage  of  plaintifis  and  in  viola- 
tion of  defendant'a  agreement  aa  above  stated."  On  demurrer  it  was  held  not  to 
atate  facts  aufficient  to  oonatituta  a  cause  of  action.  Sekenck  v.  NayloTt  2  Doer, 
675. 

Creditor'o  Bill 

e.  The  form  of  a  creditor'a  bill  is  abolished  by  the  code.  Rogero  v.  Hem,  2 
Code  Rep.,  79. 

d.  In  cases  where  a  creditor's  bill  waa  the  proper  remedy  prior  to  the  code  taking 
effect,  that  remedy  must  now  be  obtained  by  summons  and  complaint  under  the  code 
lb, 

tf,  A  demurrer  to  a  creditor's  bill,  that  the  bill  does  net  show  that  a  tranaeript  o^ 
the  jadgroeat  was  docketed  in  the  county  where  one  of  the  several  defendants  re- 
aidei^  will  not  lie,  where  it  does  not  appear  upon  the  face  of  the  bill,  that  the  judg- 
ment debtor  had  real  eatate  subject  to  the  lien  of  judgment  in  that  county.  This 
allegation  may  be  aet  up  in  an  answer,  and  if  established  by  proof,  will  antboriae  a 
diamiaaal  of  the  bill    Millard  v.  Shato,  4  Pr.  R.,  137. 

/.  Where  ezecotion  haa  been  iasued  by  the  consent  of  the  defendant,  en  the  day 
of  dooketiog  the  judgment,  and  made  returnable  in  six  daya,  it  ia  no  ground  of  de- 
mnrrer  to  a  creditor's  bili,  that  it  does  not  set  out  the  legal  effisct,  force,  or  form  of  the 
eonaent,  by  which  such  execution  was  ianied  and  returned.  It  ia  enough  if  the  bill 
allegea  that  the  form  of  the  execution,  aa  to  ita  return,  and  the  time  at  which  U  was 
taken  out,  were  in  pursuance  of  the  defendant's  agreement    lb, 

g.  An  action  in  the  nature  of  a  creditor's  auit,  may  be  maintained  where  an  ex- 
ecution was  issued  and  returned  unsatisfied,  before  July  1 ,  1848.  Such  anit  ia  not 
an  action  on  the  judgment    Dunham  v.  Nickolton,  2  Sand.,  636. 

k.  The  ruleaof  the  late  court  of  chancery,  and  th»  supreme  court  ia  equity,  which 
required  that  the  plaintiff  in  a  suit  in  the  natnre  of  a  creditor's  bill,  should  allege  the 
defendant  to  have  equitable  interests  or  property  to  the  value  of  f^lOQ  and  more,  are 
anperseded  by  the  code.  It  is  sufficient  if  the  plaintiff  comply  with  the  code  and 
•et  forth  all  ihni,  by  the  revised  statutes,  is  made  requiaite  to  the  filing  a  oradilor'a 
bill.     Quick  v.  JCeeier,  2  Sand,  231. 

j.  Where  a  complaint  had  two  aspects,  one  the  ordniary  creditor's  anit  nnder  the 
atatnte,  and  the  other  a  anit  by  the  creditor  to  set  aaide  an  aasignment,-*-it  waa  held 
that  in  the  first  aspect  it  would  be  necessary  under  the  statute  and  the  mlinga  of  the 
eourt  of  chancery,  to  allege  that  the  plaintiff  had  issued  execution  to  the  eonnty 
vHiere  the  judgment  debtor  resided,  and  it  had  been  returned  nulla  bona.  Bat  in 
the  other  aspect  no  such  allegation  ia  necesaary.  Cooper  v.  Claoon^  1  Code  Rep., 
N.  S.  347. 
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Dower. 

a  A  complftiiii  under  the  code  asking  to  have  doi^er  set  off  and  admeasured,  it 
was  held,  migtit  be  regarded  as  a  sabstitute  for  the  former  petition  for  admeasore- 
ment,  or  the  former  bill  in  equity ;  and  thus  it  was  no  objection  that  the  defendant, 
who  vss  seised,  was  not  in  the  actual  possession  of  the  lands,  or  that  six  months  had 
not  sispsed  siAce  the  death  of  the  husband.     Towiuend  t.  Townund,  2  Sand.  711. 

Ejeetment, 

h,  A  oomplaint  averred  that  certain  real  property,  describing  it,  was  on,  dee.  con- 
veyed by  P.  to  the  plaintiff  by  warrantee  deed.  That  by  virtue  of  such  conveyance 
the  plaintiff  was  seized  of  the  premises,  had  a  lawful  title  thereto,  and  was  entitled  to 
tbe  posiessioxl  thereof;  that  the  defendant  was  in  possession  and  unlawfully  withheld 
the  same  from  the  plaintiff  On  demurrer  it  was  held  not  to  state  facts  sufficient  to 
constitute  a  cause  of  action.  Lawrence  r,  Wright ^^  Dun,  613,  [The  complaint 
fhoold  either  have  alleged  facts  showing  a  regular  paper  title  or  actual  possession  in 
plamtiff  or  his  grantee.  The  allegation  that  the  oroperty  was  conveyed  to  him  was 
not  sufficient  to  show  a  titles     Gardner  v.  Heart,  I  Comi^  529.] 

c.  In  an  action  to  recover  possession  of  demised  premises,  on  the  ground  of  for- 
feiture by  non-payment  of  rent,  the  complaint  need  not  allege  a  demand  of  pay- 
ment of  the  rent.    Mayor  of  N.  Y,  v.  Campbell^  18  Barb»,  157. 

ExeetUore  and  Adminietratore. 

d.  Executors  and  administratora  may  sue  on  a  note  given  to  them  as  saoh,  with- 
oot  roakiog  profert  in  the  complaint  of  the  letters  testamentaiy  or  of  administration 
Bright  V.  Currie,  5  Sand.,  433 ;  WelU  v.  Webeter,  9  Fr.  R,  351. 

Falae  Imprieonment, 

e.  Where  a  complaint  in  an  action  for  false  imprisonment,  stated  at  great  length 
an  tbe  circomstaDoes,  and  the  particular  ioetrumentality  by  which  the  plaintiff  waa 
restrained  of  his  liberty,  held  that  it  should  be  all  stricken  out.  Shato  v.  Jayne^  2 
Code  Rep.,  69 ;  4  Fr.  R.,  119. 

/.  Tbe  mode  of  stating  a  cauae  of  action  heretofore  in  use  in  such  a  case,  is  all 
that  is  neeeasary.     lb. 


Foreign  Corporation. 

g.  la  a  suit  by  a  foreign  corporation,  tbe  complaint  need  not  state  the  act  of  incor- 
poration or  charter  at  large*  or  even  the  title  of  the  act  or  grant,  or  the  date  of  its 
pMnge.    2  R.  S^  459,  ss.  1-13.    Holyoke  Bank  v.  Haekime,  4  Sand.,  675. 

Goods  Sold. 

h.  Ylhen  a  complaint  alleges  **  the  sale  and  delivery  of  goods,'*  as  a  cause  of 
action,  it  it  sot  necessary  to  allege  a  promise  on  the  part  of  the  defendant  to  pay,  &c 
A  statement  of  the  facts  constituting  the  cause  of  action,  in  ordinary  language,  dba, 
is  now  soffident — ^that  is,  all  the  facts  which  upon  a  general  denial,  the  plaintiff 
would  be  boand  to  prove  to  entiile  him  to  a  judgment  Olenny  v.  Hitehino,  2  Code 
Ropn  56;  4.Fr.  R,  98 ;  3  Code  Rep.,  153. 

i  Toa  eoroplaint  which  stated,  "  The  plainttffii  complain  against  the  defendant 
for  that  tbe  defendant  is  indebted  to  the  plaintiflb  in  the  sum  of  (300  for  goods  sold 
and  deliTered  by  the  platntiffii  to  the  defendant  at  his  request,  on  the  1st  day  of  May, 
1849.  And  the  plaiotiffl  say  that  the  items  in  their  account  exceed  twenty  in  num- 
ber. And  the  plainttffii  say  that  there  is  now  due  them  from  the  defendant  the  sum 
of  $300,  for  which  sum  the  plaintifis  demand  judgment  against  the  defen4ant  with 
interest  from  the  20th  day  of  October,  1849,  besides  cosU,"  the  defendant  demurred 
00  the  ground  that  the  complaint  did  not  state  facts  sufficient  to  constitute  p,  cause  of 
Mtion.  Hie  court  of  appeals  overruled  the  demurrer,  and  decided  that  the  complaint 
vas  saffidoBt  In  pronouncing  the  judgment,  Jewett,  J.,  aaid.  The  words,  that  the 
defeadaat  is  indebted  to  the  plaintiffii  in  the  sum  of  $300  for  goods  sold  and  delivered 
by  them  to  him  at  his  request  on  tJhe  1st  of  May,  1849,  and  that  there  was  then  due 
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to  the  plaintiflb  from  the  defendant  said  flnm,  clearly  imply  that  a  contract  had  been 
made  between  the  plaintiffs  anci^  defendant  by  which  the  former  sold  and  delivered  to 
the  latter  (jfooda  at  his  request  for  which  he  promised  to  pay  the  platnti6i  the  snm  of 
9300,  and  that  the  period  when  the  same  was  promised  to  be  paid  had  expired.  It 
contains  every  statement  of  fact  necessary  to  constitute  a  good  indebitatus  count  in 
debt,  according  to  the  mode  of  pleading  before  the  code."  AlUn  t.  PatUrton^  3 
Selden,  476. 

Insurance  Policy, 

a.  A  complaint  on  a  policy  of  insurance  which  does  not  on  its  face  import  any 
interest  m  the  plaintiff  in  the  subject  of  the  insurance,  should  aver  that  the  assured 
had  an  interest  to  be  protected  thereby  in  such  a  sense  that  the  insurance  operated  as 
a  security  or  indemnity  to  protect  him  from  loss  by  the  perils  insured  against  Wit' 
Hams  V.  The  Ine/Co.  of  N.  America,  9  Pr.  R.,  365. 

Breach  of  promise  of  Marriage, 

b.  In  an  action  for  a  breach  of  promise  to  marry,  the  complaint  followed  very 
'  closely  the  form  in  use  befor^  the  code  took  effect,  and  after  stating  the  promise,  set 

out  the  breach  in  these  words,  "  Yet  the  defendant,  \p  disregard  of  his  said  promise 
and  undertaking  y  but  contriving  and  fraudulently  intending  craftily  and  subtlely 
to  deceive  and  injure  the  plaintiff  in  this  reapect,  did  not  nor  would  perform  bis 
said  promise."  On  motion  to  set  aside  the  complaint,  the  court  (Ulsboe&r,  J.)  said, 
the  object  of  the  code  is  at  once  to  render  pleadings  intelligible  and  concise.  If  that 
object  can  be  effected  by  adopting  any  part  of  the  former  system,  there  is  nothing  in 
the  code  to  prevent  it  The  complaint  is  sufficiently  plain  to  apprise  the  defendant 
of  the  charge  against  him.  The  words  in  italic  are  perhaps  obscure  and  unneces- 
sary, and  must  be  stricken  out    Leopold  v.  Poppenheimer,  1  Code  Rep.,  40. 

Money  had  and  received, 

€•  A  complaint  which  states  that  on,  &o.,  *Uhe  defendants  were  indebted  to  Z. 
in  the  sum  of  (7000,  for  moneys,  notes  and  effects  before  that  time  had  and  received 
to  and  for  the  use  of  Z.,  the  particulars  of  which  will  appear  on  reference  to  the  an- 
nexed account,  which  is  true  and  forms  part  of  this  complaint  ;*'  that  being  so  indebted 
they  became  liable  to  pay  that  sum  to  Z.  or  his  assigns  on  reqaeet,  and  promised  to 
pay  it  him ;  and  then  averred  an  assignment  of  the  debt  to  the  plaintiff; — one  item  m 
the  annexed  account  read  thus,  *  To  notes  received  on  the  Mercantile  Insurance 
Company,  (10,164  24,*' — on  demurrer  it  was  held  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  It  does  not  follow  because  a  defendant 
receives  notes  and  effects  to  a  plaintiff's  use,  that  he  becomes  liable  to  pay  the 
amount  of  them.  If  he  has  become  so  liable,  the  facts  which  make  him  so  liable 
should  be  set  forth.     Lienan  v.  Lincoln^  2  Duer,  670. 

Money  Lent,    Money  Paid, 

d.  A  complaint  by  assignees  of  a  claim,  setting  forth  the  cause  of  action  thus: 
'^  The  defendant  was  indebted  to  one  James  Whitney  on  the  3d  of  Noyember,  1853, 
in  the  sum  of  (5046,  being  a  balance  of  account  due  from  said  defendant  to  said 
Whitney  on  an  account  for  money  lent  by  said  Whitney  to  said  defendant,  and  for 
money  paid,  laid  out,  and  expended  by  said  Whitney  to  and  for  the  use  of  said  defend- 
ant and  at  bistrequest,"  was,  on  motion  that  the  same  be  made  more  definite  and 
certain,  held  to  be  sufficient,  and  that  if  the  defendant  had  *'  any  doubt  as  to  the 
items  in  respect  to  which  a  recovery  is  sought,  his  remedy  is  to  demand  a  copy  of 
the  account  constituting  the  cause  of  action  stated  in  the  complaint."  Cudlipp  v. 
Whipple^l  AbboU,  107. 

Penalties, 

e.  A  oomplaint  in  an  action  to  recover  penalties  for  violation  of  a  statute  must  set 
out  the  facts  constituting  the  cause  of  acGon  ;  the  140th  section  of  the  code  having 
repealed  the  provision  in  the  revised  statutes  (3  R.  S.,  482,  s.  10),  which  specially 
authorized  a  declaration  for  offences  against  a  penal  statute  to  allege  the  words  of 
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and  refer  to  the  itatnte  ;  and-  now  the  plaintiff  muat  follow  the  general  rale,  which 
previiled  preyioas  to  the  revised  statutes,  of  stating  the  special  matter  upon  which 
the  sdion  arises.  JtfooreAouse  v.  Crelley,  8  Pr.  R.,  431.  Thus  io  an  action  to 
recorer  peoalties  for  a  violation  of  the  excise  laws ;  the  complaint  allef^ed  that  the 
defeodaot  was  indebted  to  the  plaintifiii,  overseers,  &r0.,  in  the  sum  of  ^25  penajty 
inconed  by  the  defendant  at,  &c,  for  violations  of  the  provisions  of  section  15,  title 
9,  chapter  30,  of  part  1 ,  of^he  Revised  Statutes,  on,  &c.  The  defendant  demurred 
aod  alleged  for  groond  of  ^demurrer  that  the  oom plaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  in  this  that  it  did  not  state  the  place  where,  the  time 
wheo,  the  kind  or  quantity  of  liqnor  sold,  or  that  any  liquor  was  sold.  The  demar- 
rer  was  allowed. 

Permnal  Property. 

(L  Where  a  snit  was  commenced  by  summons  and  complaint,  for  an  nnjast 
detention  of  personal  property,  and  the  plalnti&  demanded  judgment  for  the  valne 
thereof  only,  and  at  the  time  of  the  service  papers  were  also  served  for  the  immedi- 
ate delivery  of  personal  property  ;  held,  that  the  class  to  which  the  action  belonged 
most  be  determined  by  the  relief  demanded  in  the  complaint,  and,  consequently,  it 
would  fall  under  the  second  instead  of  the  sixth  class  of  s.  167.  Dowa  v.  Green.  2 
Pr.R.,  337 ;  Spalding  v.  Spalding,  1  Code  Rep.,  64;  3  Pr.  R,  297. 

b.  Claims  for  injuries  to  personal  property  and  claims  for  its  possession,  are  sub- 
stantially different  oansea  of  action.    lb. 

See  Tr§ver. 

Receiver. 

c.  When  a  plaintiff  snes  as  receiver,  be  should  at  least  state  the  place  of  his  ap- 
pointment, and  distinctly  aver  that  he  was  appointed  by  an  order  of  the  conrt. 
White  V.  1,910,  7  Barb.,  204  *,  Chautauque  Co.  Bank  v.  White,  2  Selden,  2.^6. 

d.  The  defendant  in  such  a  suit  has  a  right  to  insist  that  the  facts  constituting  the 
appointment  of  the  plaintiff,  as  set  out,  shall  be  sufficient  to  show  one  has  been  made, 
aod  thai  these  facts  be  so  set  out  as  to  be  triable,    lb. 

Rent. — (See  U$e  and  Occupation.) 

Slander. 

e.  The  complaint,  in  an  action  for  slander,  must  allefre  the  words  to  have  been 
spoken  in  the  presence  and  hearing  of  some  person.  If  the  complaint  omit  such 
an  allegation,  and  the  defendant  has  not  been  misled  or  injured,  the  plaintiff  will  be 
allowed  to  amend  without  costs.  Wood  v.  Oilchriet,  1  Code  Rep.,  117;  ilnon.,  3 
Pr.  R.  406.  Bnt  the  word  **  published  "  in  the  complaint  imports,  ex  et  <ermtnt,the 
uttering  of  words  in  the  presence  and  hearing  of  somebody.  Duel  v.  Agan,  1  Code 
Rep.,  134. 

/.  The  common* pleas  held  that  the  rale  which  requires  a  statement  of  the  cause 
of  aetioD,  renders  it  necessary,  in  a  suit  for  slander,  to  set  forth  the  precise  words 
nsed.    Fxnntrty  ▼.  Barker,  7  Leg.  Obs.,  316. 

g.  Where,  therefore,  a  complaint  alleged  that  the  defendant  charged  the  plaintiff 
that  she  had  been  guil^  of  stealing,  or  $ome  other  misdemeanor,  held,  that  it  waa 
demnrrable  for  want  of  a  sufficient  statement  of  facts  to  constitute  a  cause  of  action. 
The  plaitttiff  should  have  stated  distinctly  what  the  charge  was,  so  that  the  defend- 
ant might  have  known  what  he  was  sued  for.    lb, 

h.  The  omiMion  to  state  the  time  and  place  of  the  slander  is  not  a  ground  of  de- 
mnmr;  the  court  can  order  the  pleading  to  be  made  definite  by  amendment     lb. 

See  further,  notes  to  sections  164, 167,  of  this  code. 

Slander  of  title, 

i  Io  an  actios  for  slander  of  title,  whereby  the  plaintiff  was  prevented  from  ob- 
tainiog  a  loan  on  a  mortgage  of  the  property,  or  from  selling  it,  it  is  essential  to  sta- 
ting a  cause  of  action  to  name  the  person  or  persons  who  refused  for  that  cause  to 
loan  or  par<Uiase.    Linden  ▼.  Oraham,  1  Duer,  670. 

Special  Contract, 
j.  Where  a  complaint  on  indebtedness  by  the  defendant  to  the  plaintiff  for  work^ 
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labor,  and  aorricM  of  the  plaintiff  for  the  dofendant,  and  for  the  materiala,  &&,  snp- 
plied  by  the  plaintiff  in  and  about  aneh  worli,  aa  follows :  $425  for  the  balance  doe 
to  him  on  a  contract  between  them,  dated,  dto.  [deaeribingr  it],  and  $163  for  extra 
work  and  aerTieea  not  included  in  aaid  contract,  and  performed  by  plaintiff  in  and 
about,  d^o.,  the  toonrt  aaid :  **  I  think  the  code  waa  noTer  intended  to  sanction  such 
looseness  in  pleading,  and  that  the  complaint  waa  grossly  defective  in  not  setting 
out  the  facts  upon  which  the  alleged  balance  arose.  In  substance  the  plaintiff  de- 
clared on  a  special  contract,  and  he  should  have  set  out  its  provisions  eitner  in  form 
or  legal  effect,  and  alleged  that  he  had  performed  them,  or  have  stated  the  facts 
which  warranted  a  departure  therefrom,  if  not  performed  literally." — ^Woodruff,  J. 
Broion  ▼.  CoUe,  1  Smith,  267. 

Statute, 

a.  In  actions  given  by  statute,  or  upon  any  special  statutory  provision,  the  com- 
plaint should  follow  the  wording  of  the  statute  and  refer  to  the  atatute  by  its  title. 
Schroeppel  v.  Corning^  2  Corns.,  132.  ^ 

Stockholder  of  Corporationo, 

b.  In  an  action  against  a  stockholder  of  a  corporation  formed  under  the  statute 
for  the  formation  of  corporations  for  mannfacturing,  &o.,  purposes,  founded  on  a 
judgment  recovered  against  such  corporation,  it  is  sufficient  for  the  complaint  to  al- 
lege the  recovery  of  such  judgment  without  any  reference  to  the  consideration  and 
circumstancea  of  the  original  indebtedness.    Peekham  v.  Smithy  9  Pr.  R.,  43& 

Trover, 

e.  In  an  action  to  recover  damages  for  the  detention  of  personal  property,  it  is 
not  necessary  to  set  forth  the  plaintiff's  title  in  the  complaint  otherwise  tibian  by  a 
general  averment  of  ownership ;  and  under  such  an  averment  if  controverted,  the 
plaintiff  may  give  evidence  of  the  manner  in  which  he  acquired  title.  Hoino  ▼.  An- 
deroon,  2  Duer,  318. 

d.  To  sustain  an  action  for  the  wrongful  detention  of  personal  property  and  for 
delivery  thereof,  it  must  appear  that  at  the  time  of  the  commencement  of  the  ac- 
tion the  defendant  had  such  control  over  the  property  that  he  might  have  delivered  , 
the  possession  to  the  plaintiff.    A  wrongful  withholding  implies  a  power  to  deliver. 
Elwood  V.  Smith,  9  Pr.  R,  52a 

Uoe  and  Oeeupation, 

e.  The  complaint  was  as  follows:  ''  The  complaint  of  the  plaintiff  shows  to  the 
court  that  the  defendant  is  indebted  to  the  plaintiff  in  the  sum  of  $300  and  interest 
thereon,  f^om  and  after  the  16th  day  of  May,  1847,  for  the  use  and  occupation  of 
certain  lands  and  tenements  (describing  them),  being  the  property  of  the  plaintiff, 
for  and  during  the  following  years,  to-wit,  commencing  on  or  about  Uie  month  of 
May,  1841,  and  including  the  remainder  of  the  year  1841,  and  the  yean  1842, 
1843,  1844,  184),  1846,  and  until  the  16th  day  of  May,  1847,  being  about  aia  yean 
in  all,  for  which  the  plaintiff  claims  the  said  aum  of  $300,  with  interest  aa  afore- 
aaid,  for  which  principal  money  and  interest  the  plaintiff  demands  judgment  On 
demurrer  it  was  held  not  to  state  facte  sufficient  to  constitute  a  cause  oC  action ;  that 
it  did  not  show  any  relation  of  landlord  and  tenant,  and  none  could  be  presumed 
from  the  facts  stated.  "  Title  in  the  plaintiff  and  use  and  occupation  by  the  defen- 
dant are  not  enough.  For  certain  purposes  the  occupation  of  the  land  i^  deemed  to 
be  under  and  in  subordination  to  the  Wal  tide  (2  R.  S.,  293).  But  it  does  not  ap- 
pear by  this  complaint  that  the  defendant  held  under  the  plaintiff.  All  the  facts 
atated  may  be  true,  and  there  be  no  relation  of  landlord  and  tenant"  HuU  v. 
Southmayd,  16  Barb.  32,  36. 

Work  and  Labor  ao  Attorney. 

/.  A  complaint  which  alleged  that  the  defendant  was  indebted  to  the  plaintifT 
for  services  for  the  defendant  by  the  plaintiff  done  and  bestowed  as  the  attorney 
and  solicitor  of  the  defendant,  and  at  his  request,  and  for  money  paid^ot  and  ex- 
pended for  the  defendant  at  his  request,  previous  to  January,  1852,  was  held  suffi- 
cient.   Beekman  v.  Platner,  15  Barb.  550. 
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fl.  The  plaintiff*!  aeiTioes  betog  matter  of  acoonnt,  he  oonid  not  aplit  it  vp  ioto 
different  eanaei  of  action,  but  ronst  sae  for  the  whole  in  one  action  (8  Wend.  492; 
13  ti.,  644 ;  15  ib.,  557).  It  was  not  necessary  to  set  oat  the  items  of  the  account 
in  the  eooiplaint    Beekman  v.  Plainer^  15  Barb.  550. 

iVofe  to  9uhd,  3. 

h.  ^  There  is  bat  one  form  of  proceeding,  whether  the  relief  whicli  a  party 
weks  be  legal  or  equitable,  or  both,  but  he  roust  so  frame  his  complaint  as  to  enable 
the  court  to  administer  the  particular  relief  to  which  he  is  entitled.'*  And  where  a 
oomplaiot  asked  judgment  for  a  sum  of  money,  and  it  appeared  that  the  relief,  if 
any,  to  which  the  plaintiff  was  entitled  was,  compelling  the  defendant,  a  trustee,  to 
aecoQDt  for  the  trust  fund,  judgment  was  given  for  the  defendant.  Bishop  y.  Hough- 
tm,  1  Smith,  566. 

€,  A  plaintiff  may  in  one  complaint  pray  relief  : — 1,  judgment  for  the  amount 
claimed;  2,  a  judicial  determination  on  the  validity  of  an  assignment  of  property* 
made  by  the  defendant ;  3,  the  appointment  of  a  receiver;  4,  an  account  from  the 
aasignees  of  the  defendant ;  and  5,  payment  of  the  plaintiff's  demand  out  of  the 
proceeds  in  the  hands  of  such  assignees.    Matt  v.  Dunn,  10  Pr.  R.,  281. 


Chapter  II. 
The  Demurrer.    , 

Section  143.    Defendant  to  demur  or  answer. 

144.  Whan  the  defendant  may  demur. 

145.  Demurrer,  what  to  specify. 

146.  How  to  proceed  if  complaint  be  amended. 

147.  Objection  not  appearing  on  complaint. 

148.  Objection,  when  waived. 

§  143.  [121.]    Defendant  to  demur  or  answer. 

The  only  pleading  on  the  part  of  the  defendant  is  either  a 
demurrer  or  an  answer.  It  must  be  served  within  twenty  days 
after  the  service  of  the  copy  of  the  complaint. 

d.  The  answer  and  demurrer  are  different  pleadings,  and  by  the  fact  that  they  are 
on  one  paper  and  in  form  connected  they  do  not  lose  their  distinct  character ;  per 
Sill,  J.,  in  Howard  v.  Michigan  Southern  R.  R.  Co,,  5  Pr.  R.,  207. 

e  The  section,  which  is  identical  with  section  121  of  the  code  of  1848,  has  been 
held  net  to  apply  to  pleadings  in  justices'  courts.    Cornell  ▼.  Smith,  2  Sand.,  290. 

/•  Where  a  defendant  omits  to  answer  within  the  time  preecribed  by  this  section, 
the  court  hn  power,  after  the  expiration  of  the  time  to  answer,  to  let  him  in  to 
make  a  defence.  Lynde  v.  Verity^  1  Code  Rep.,  97  ;  Salutat  v.  Downee,  1  Code 
Rep.,  120;  AlUn  v.  AckUy^A  Pr.  R.,  5;  2  Code  Rep.,  21 ;  Foeter  v.  UdeU,  2  Code 
Rep.,  30.  But  where,  in  such  a  case,  the  plaintiff  has  regularly  entered  judg- 
ment before  the  application  to  be  let  in  to  answer,  and  suggests  that  he  will  be  in 
daogfir  of  loaiag  his  demand  if  the  judgment  is  set  aside,  as  the  defendants  are  in 
dsnbtTal  etrcaaistanoes,  and  he  asks,  further,  that  the  defendants  may  be  restrained 
from  setting  up  the  statute  of  limitation  as  a  defence,  the  court  will,  where  the  de- 
laoit  is  not  satiafaotorily  excused  and  the  affidavit  of  merita  is  merely  general,  only 
admit  the  defendant  to  oome  in  and  answer  upon  the  terms  of  paying  costs,  not  set- 
tisf  up  the  statute  of  limitations,  and  let  the  judgment  stand  as  security  to  the  plain* 
tiC    AUen  t.  Aekley,  4  Pr.  R.,  5 ;  2  Code  Rep.,  21. 

12 


178  DEMUBBEB.  §  U3. 

0.  Oo  a  motion  to  be  admitted  to  defend  after  a  jad)pnent  bydefanlt  regnlariy  ta- 
ken, the  defendant  ought  to  diicloee  the  nature  of  bit  defence,  or  eerve  with  hia  mo- 
tion papen  a  copy  of  hie  propoeed  anawer,  ao  that  the  court  may  judge  of  the  meriu 
of  the  propoMd  defence.    Jb. 

h.  On  motion  to  set  atide  a  judgment  taken  for  want  of  an  anawer,  where  the 
defendant  ihowed  a  good  defence  on  the  meriti,  and  that  the  default  was  occaiiooed 
by  a  misapprehension  as  to  the  effect  of  a  stipulation  eztendiog  the  time  to  answer, 
it  was  asked  by  the  plaintiff  that  the  defendant  should  not  be  relieved  except  npoa 
the  terms  that  he  should  not  set  up  the  defence  of  usury ;  but  the  court  (Parker,  J.) 
opened  the  default  without  such  a  condition  as  that  asked  by  the  plaintifi^  aod  said, 
<'  So  long  as  the  statute  makes  the  taking  of  usury  a  defence,  it  was  entitled  to  be 
treated  like  every  other  legal  defence,  and  he  would  make  no  discrimination  in  impos- 
ing terms."     Grant  v.  MeCaughin,  4  Pr.  R.,  216.    See  6  Hill,  223-227. 

ff.  An  order  enlarging  the  time  to  answer  ia  an  extension  of  the  time  to  demur. 
Broadhead  v.  Broadhead,  4  Pr.  R.,  308  ;  3  Code  Rep.,  219. 

d.  An  order  enlarging  the  time  to  answer,  should  be  regarded  as  an  admission  by 
the  party  obtaining  it,  that  he  means  to  answer  the  complaint  as  it  atands,  and  should 
therefore  operate  aa  a  bar  to  a  future  motion  for  ita  alteration,  unless  by  Uie  teroi 
of  the  order,  the  right  to  make  the  motion  is  expressly  given ;  and  it  ia  to  be  node^ 
stood  that  these  rules  equally  apply  where  an  extension  of  time  is  granted  by  the 
advene  party.    Per  Duer,  J.  in  Bowman  v.  Sheldon^  5  Sand.  662. 

e.  A  consent  extending  the  defendant'a  time  to  answer,  "  and  to  make  each  sp- 
plication  as  he  should  be  advised,''  does  not  prevent  the  defendant  moving  tostiike 
out  parts  of  the  complaint  aa  irrelevant  and  redundant  Lackey  ▼.  VanderkiUt  10 
Pr.  R.  155. 

/.  An  answer  put  in  after  the  time  to  answer  expires,  and  before  judgment  is  en- 
tered, but  without  any  order  permitting  it  to  be  pot  in,  is  irregular.  Dudley  v.  Huh- 
bard^  2  Code  Rep..  70;  Foeter  y,  Udell,  ib.,  30;  Mandeville  y.  If  sane,  1  Coda 
Rep.,  N.  S  ,  161  ;  t6.,  45 ;  aBrien  v.  Catlin,  ib.,  273. 

g.  Where  a  joint  answer  of  two  defendants  was  served  after  the  time  for  answer- 
ing by  one  of  them  had  expired,  and  the  plaintiff's  attorney  returned  it,  and  after 
waiting  until  the  time  of  the  other  defendant  had  also  expired,  entered  judgment^  it 
was  held  regular.    Jaequet  v.  Greenwood,  1  Abbott,  230. 

A.  A  defendant  ia  not  permitted  to  answer  until  after  service  of  the  complaint.  And 
where  a  defendant  was  served  with  a  summons  without  a  complaint,  aod  be,  with- 
out demanding  anv  complaint,  and  before  any  complaint  had  been  prepared,  serred 
an  answer,  veri6ed,  denying  each  and  every  allegation  of  the  complaint,  it  was  held 
to  be  a  great  impropriety,  and  that  the  plaintiff  might  properly  return  it,  aod  at  the 
expiration  of  twenty  days  from  the  service  of  the  summons,  enter  judgment  ibr 
want  of  an  answer.    Philips  v.  Preeeoti,  9  Pr.  R,  433. 

t.  Where  an  order  extending  the  time  to  answer  waa  revoked,  the  defendant 
waa  compelled  to  answer  within  the  time  which  he  originally  had,  or  his  defaoK 
might  be  entered.     Brown  v.  Su  John,  19  Wend.,  617. 

j.  Where  an  order  ia  made  for  service  of  a  summons  by  publication,  and  the 
summons  is  personally  served  out  of  the  State,  the  defendant  has  until  twenty  day* 
after  the  expiration  of  the  time  prescribed  for  publication,  in  which  to  pnt  in  liii 
answer.  Tomlineon  v.  Van  Veehten,  1  Code  Rep.,  N.  S.,  317.  But  in  Dpken 
V.  Woodward  (7  Pr.  R.  313),  it  was  held  otherwise,  and  that  under  such  circum- 
stances the  time  to  answer  commenced  to  run  from  the  time  of  service  of  the  soffl' 
mens  out  of  the  State. 

k.  Where  the  pleading  is  regularly  served,  and  within  the  proper  time,  so  that  the 
only  question  is  upon  its  sufficiency,  it  cannot  be  disregarded  and  treated  as  a  nullity ; 
thua,  in  case  where  the  complaint  was  on  a  promissory  note,  and  the  defendant,  Hn 
Nov.  1851)  within  the  time  for  answering,  served  an  answer  denying  generally  tne 
allegations  of  the  complaint,  and  the  plaintiff 'a  attorney  returned  the  answer  and 
entered  judgment, — such  judgment  was  on  motion  of  the  defendant,  set  aside  ai 
irregular;  and  per  Harris,  J.,  **  An  attorney  has  no  right  to  determine  for  himself 
whether  the  answer  served  is  sufficient  as  a  pleading.    When  a  pleading  is  served 
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mftar  the  time  allowed  for  inch  service,  or  when  in  any  other  respect  there  is  a  defect 
of  service,  the  opposite  parly  may  at  his  peril  disregard  the  pleading  served.  Thus, 
if  itbereqaired  that  an  answer  shonid  be  verified  by  the  oath  of  the  party,  and  an  . 
answer  is  served  without  siich  verification,  it  may  be  returaed,  and  the  plaintiflT 
tske  jodgment  for  the  want  of  an  answer.  But  this  rule  is  not  applicable  to  a  de- 
fect in  the  pleading  itself."     Sirout  v.  Curran^  7  Pr.  B.,  36. 

a.  Where  there  are  several  defendants  defending  separately,  it  is  no  more  an  ob- 
jection now  than  it  was  formerly,  that  the  different  defendants  do^not  serve  their 
answers  on  each  other.    Bogardat  v.  Parker,  7  Pr.  R.,  307. 

§  144.  [122.]     WTten  defendant  may  demur. 
The  defendant  may  demur  to  the  complaint  when  it  shall 
appear  upon  the  face  thereof,  either — 

1.  That  the  court' has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  ttie  action ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue ;  or, 

3.  That  there  is  another  action  pending  between  the  same 
parties,  for  the  same  cause  ;  or, 

4.  That  there  is  a  defect  of  parties,  plaintiff  or  defend- 
ant; or, 

5.  That  several  causes  of  action  have  been  improperly 
united ;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

Note  to  Subd.  3. 

b.  "  It  has  never  been  held  that  the  mere  pendency  of  a  suit  in  a  foreign  tribunal  can 
be  available  to  stay  a  salt  for  the  same  cause  of  action  pending  here ;  and  unless  the 
l^islatare  have  expressly  made  it  so,  I  see  no  good  reason  why  the  rule  should  be 

ebanged.  It  is  evidently  the  intention  of  the  sections  of  the  code  to  which  I  am 
referred  (ecctions  144,  147),  not  to  enlarge  a  defence  or  create  a  remedy,  but  merely 
to  ^ect  the  mode  in  which  defences  or  objections  already  available  by  law  may  be 
taken  advantage  of,  the  nature  of  those  defences  or  objections  being  left  unaltered. 
And  the  language  here  used  mu8t4>e  taken  to  mean,  that  a  defence  of  another  action 
pe  nding,  when  available,  may  be  set  up  by  demurrer  when  it  shall  appear  on  the  face 
of  the  complainti  and  by  answer  when  it  does  not"  Per  Edmonds,  J.,  in  Burrows 
T.    MiUer^  4  Pr.  R.,  51,  52.    See  also  9  Johns.  R,  221.,  12  t6.  99. 

r.  The  pendency  of  a  prior  suit  in  the  Courts  of  the  United  States,  or  the  courts 
of  a  sister  State,  never  was  a  defence  to  an  action  in  this  State ;  and  the  code  has 
not  cbanged  the  rule  in  this  respect    Cook  v.  LitehJUld,  5  Sand.  330. 

d,  A  foieigQ  attachment  pending  in  another  State  was  formerly  pleadable  in  abate- 
ment ;  5  Johns.  R.,  101 ;  20  Johns.  R.,  229  ;  8  Cowen,  311 ;  4  Johns.  R.,  50S; 
ib,,  521.  It  is  conceived  that  the  pending  of  such  an  attachment  would  not  now  be 
any  defence.  To  an  action  on  a  judgment,  a  writ  of  error  pending  at  the  com- 
meoeement  of  the  action  was  pleadable  in  abatement  (2  Johna  C.  312).  It  is  no 
defence  to  an  action,  that  after  its  commencement  another  action  has  been  com- 
menced for  the  same  cause.  (1  Wheat., 215  ;  21  Wend.,  341 ;  3  t6.,258;  9  Johns. 
R.,  321  ;  8  Cow.,  311.)    Burrowe  v.  Miller,  5  Pr.  R.,  51. 

e.  Where  a  party  is  suing  in  two  courts  for  the  same  cause  of  action,  he  may  be 
•compelled  to  elect  in  which  court  he  will  proceed.  {Hammond  v.  Baker,  1  Code 
Rep.,N.S.,  105.) 
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a.  Where  B.,  after  setting  up  new  matter  in  answer  to  an  action  by  A.,  brought  a 
croM  action  against  A.  founded  on  the  same  matter  as  his  answer,  and  A.  moved  ia 
the  first  action  that  B.  should  elect  either  to  abandon  his  answer  or  his  cross  action, 
beldythat  the  motion  should  have  been  in  the  cross  action  for  a  reference  to  inquire 
whether  the  cross  action  was  for  the  same  cause  as  the  new  matter  set  up  in  the 
answer,  and  if  so,  then  for  an  order  dismissing  the  cross  suit.  (Farmer9^  L»Qn  and 
Trutt  Co.  ▼.  Hunt,  1  Code  Rep.,N.  S.,  1.) 

b.  Where  it  appears  on  the  face  of  the  complaint  that  there  is  another  action 
pending  between  the  same  parties  for  the  same  cause^  the  remedy  is  by  demarret? 
Where  it  does  not  appear  on  the  face  of  the  complaint  that  another  action  is  pending, 
&c.,  then  if  in  fact  another  action  be  pending,  the  proper  mode  for  the  defendant  to 
ayail  himself  of  that  fact  is  by  answer  setting  forth  the  pendency  of  such  action. 
This  rule  applies  as  well  to  an  action  for  a  partition  as  to  any  other  action.  {Hon- 
fager  ▼.  Hornfager^  1  Code  Rep),  N.  S.,  412.) 

e.  As  to  the  practice  on  an  answer  of  another  suit  pending,  see  note  to  section  153. 

(2,  The  case  of  Hair 9  v.  Baker ^  1  Selden,  357,  involved  a  question  whether 
there  was  or  was  not  another  suit  pendinc  between  the  same  parties  for  the  ttme 
cause.  The  facts  as  admitted,  and  as  stated  in  the  complaint,  were  that  in  February, 
1843,  respondent  purchased  the  appellant's  farm,  and  agreed  to  pay  therefor  '*  $1000, 
or  thereabouts,*'  and  in  part  payment  assumed  a  mortgage  of  $680.  That  appellant 
gave  respondent  a  deed  for  the  farm  covenanting  that  the  premises  were  free  of  sU 
mcumbrancesL  That  by  mistake  the  said  mortgage  was  not  excepted  in  said  deed^ 
that  the  respondent  permitted  the  mortgage  to  be  foreclosed,  and  his  title  to  the 
premises  thereby  extinguished,  and  afterward  commenced  an  action  of  covenant  on 
said  deed  against  the  appellant,  alleging  as  a  breach  the  existence  of  said  mortgage. 
The  appellant  asked  to  enjoin  the  respondent  from  prosecuting  his  action  on  the  cov- 
enant, and  to  have  the  deed  and  covenant  made  to  conform  to  the  agreement  of  the 
parties.  The  respondent  demurred  and  alleged  as  ground  of  his  demnrrer,  that  the 
facts  stated  in  the  complaint  belonged  to  the  suit  on  the  covenant,  and  were  not 
properly  the  subject  of  another  action.  The  demurrer  was  allowed  in  the  court  be- 
low ;  but  the  court  of  appeals  reversed  that  judgment,  and  held  that  in  an  action  to 
recover  damages  for  the  breach  of  a  covenant  against  incumbrances,  the  defendant 
under  the  code  may  show,  by  way  of  defence,  that  the  incumbrance  referred  to  as 
constituting  the  breach  of  the  covenant,  was  by  mistake  omitted  to  be  excepted  from 
its  operation.  As  the  defendant  in  such  action  could  not  have  affirmative  relief  npon 
his  answer,  a  cross  action  to  obtain  a  reformation  of  the  covenant,  and  in  the  roeaa 
time  to  stay  proceedings  in  the  action  for  damages,  was  held  proper.  [This  decision 
waa  made  in  September,  1851,  and  seems  to  rest  on  the  fact  that  the  appellant  could 
not  have  affirmative  relief  in  the  action  on  the  covenant  The  legislature  have  since 
amended  the  code,  and  expressly  declared  that  the  court  "  may  grant  to  the  defend- 
ant any  formative  relief  to  which  he  may  be  entiiled.^^    (Code,  s.  274.)] 

e.  Where  there  are  two  proceedings  pending  between  the  same  parties  for  the 
same  cause  of  action,  the  proceeding  first  commenced  is  a  bar  to  the  last  And  it 
matters  not  that  the  prior  proceeding  is  not  an  action,  and  was  institnted  by  the 
party  who  seta  it  up  as  a  bar.  {Oroshon  v.  Lyon,  16  Barb.j461.)  Tims  where  a 
trustee  presented  a  petition  praying  to  be  permitted  to  account  as  trustee  and  to  be 
discharged  from  the  truat,  and  an  order  was  made  for  htm  to  account,  it  was  held 
that  this  proceeding  was  a  bar  to  an  action  by  one  of  the  eeetui  que  truet  against 
the  trustee,  praying  his  removal  and  for  an*  account 

/.  The  principle  governing  snob  cases  is  that  if  full  relief  can  be  had  in  the  one 
aait,  no  other  shall  be  allowed,  and  that  when  a  trustee  or  executor  holds  a  food 
Bubject  to  the  control  of  the  court,  and  there  ia  a  decree  that  he  account,  although 
that  decree  be  not  the  final  decree  in  the  cause,  it  has  such  an  efiect  that  all  bavisc^ 
any  claim  on  the  fund  may  come  in  and  prove.     76. 

g.  It  is  the  intent  of  the  code,  as  It  was  the  law  before,  that  if  there  is  a  decree, 
under  which  all  persons  interested  may  come  in  and  obtain  their  rights  effectually, 
no  other  action  shall  be  allowed.     i6. 

h.  The  language  of  the  144lh  section  is  not  **  an  action  pending  by  the  same 
plaintiff  against  the  same  defendants,"  but  "an  action  pending  between  the  sams 
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parlieiL*'    An  action  is  between  the  same  parlies,  altbongh  those  who  are  actors  in 
«oe  action  are  defendants  in  the  other.    lb, 

0.  To  a  complaint  on  a  promissory  note,  given  for  a  claim  for  work  and  labor  and 
malerisii  io  boildiog  and  repairlDgr  a  house  belonging  to  the  defendant,  it  is  a  good 
groood  of  defence  Uiat  the  plaintiif  before  he  commenced  the  action  on  the  note  had 
oommeneed  proceedings  in  the  coart  of  common  pleas  nnder  the  lien  law  to  enforce 
his  hen  on  the  premises  on  account  of  the  same  work,  labor,  and  materials,  as  those 
for  which  the  note  was  given,  and  that  such  proceedings  were  still  pending.  The 
proeeedtng  ander  the  lien  law  is  an  action,  substantially  for  the  same  cause,  with  the 
additional  remedy  that  if  the  debt  is  established  the  lien  will  be  enforced.  A  motion 
to  set  aside  such  a  defence  as  sham  was  denied.  Ogden  v.  Bodle^  2  Duer,  611. 
See  note  to  section  147. 

Note  to  tubd,  4. 

b.  A  demorrer  for  nonjoinder  of  parties,  is  well  taken  where  it  appears  that  the 
coort  cannot  determine  the  controversy  before  it  without  prejudice  to  the  rights  of 
others,  nor  by  saving  their  rights.  «(Cod|e,  a  122.)  Wallace  v.  Eaton,  3  Code  Rep., 
161 5  5  Pr.  R.,  99.  • 

e.  It  seemt,  that  section  122  of  the  code  is  the  controlling  section  in  determming 
whether  a  demnrrer  for  defect  of  parties  is  well  taken.    lb. 

d.  If  the  court  can  determine  the  controversy  before  it,  without  prejudice  to  the 
rights  of  others,  or  by  saving  their  rights,  then  a  demorrer  for  nonjoinder  of  suoh 
panJes  is  not  well  taken.  If  on  the  contrary  a  complete  determiuatiou  <^  the  contro- 
vert cannot  b*  bad  without  the  presence  of  other  parties,  then  the  demurrer  is  well 
taken,  and  the  coart  should  order  them  to  be  brought  in  by  amendment  of  the  plead- 
ings ;  and  which  will  generally  be  done  by  allowing  the  amendment  on  payment  of 
eosts.    lb, 

e.  Where  a  compl^nt  set  np  the  recovery  of  a  judgment  agai|iBt  W.  R.  K.,  and 
that  an  execution  had  been  returned  nulla  bona;  and  that  the  defendants  and  the 
debtor  [W.  R.  K.,  who  was  not  made  a  defendant,]  had  colluded  to  defraud  the 
plsiotiff  and  other  creditors  by  a  sale  of  goods,  Ac. ;  and  also  that  the  debtor  had 
nsda  a  general  'assignment  to  one  D.  L.  for  the  benefit  of  creditors ;    and  that  D. 
L.  had  neglected  and  refused  to  execute  the  trust  created  by  such  an  assignment; 
and  praying  that  the  sale  by  W.  R.  K.  to  defendants  might  be  declared  fraudulent, 
and  that  they  pay  over  to  the  creditors  of  W.  R.  K. ;  and  that  D.  L.  [who  was 
made  a  defendant]  might  be  discharged  from  proceeding  any  further  under  the 
asngnmeat;  and  that  a  receiver  be  appointed,    d&c,  held   that  W.  R.  K.  was  a 
necessary  party  to  the  action.    The  demnrrer  for  defect  of  parties  sustained.    lb, 

/•  A  defendaDt  not  prejudiced  by  a  party  being  made  a  plaintiff,  cannot  de- 
Binr  because  the  latter  is  joined  as  plaintiff  Croeby  v.  Bergett  4  Edwards  Ch. 
R,  210. 

g.  If  hflsband  and  wife  are  improperly  joined  as  plaintiflb,  the  objection  must  be 
taken  by  demurrer  or  answer ;  an  answer  on  the  merits  will  be  considered  as  a  waiver 
of  the  objeetioo.  Ingraham  v.  Baldwin,  12  Barb.,  9  ;  and  see  Baggott  v.  Boulgew, 
2  Duer,  160. 

A«  If  the  misjoinder  of  husband  and  wife  as  defendants  is  apparent  on  the  face 
of  the  eoflipUint,  a  demurrer  is  the  proper  mode  of  raising  an  objection  to  the  mis- 
joinder.   BaiUy  v.  Eaeterly,  7  Pr.  R.,  495. 

t.  A  defendant  who  is  properly  joined  as  a  party  defendant  cannot  demur  to  the 
eompltint  beeanae  others  are  improperly  or  nn necessarily  made  defendants.  Pink" 
ney  v.  WaUace^  1  Abbott,  82;  Voorhiee  v.  Baxter ,  lb,  44. 

j.  If  there  be  a  misjoinder  of  parties  plaintiff,  the  misjoinder  is  a  good  cause  of 
demorrer  by  all  the  defendants ;  while  on  the  other  hand,  the  joinder  of  improper 
persons  as  defendants,  is  only  available  as  a  ground  of  demnrrer  by  the  defendant  or 
dsfeadanta  so  Improperly  joined.  Per  Harris,  J.  in  Browneoli  r.  O\fford^  8  Pr. 
IL,39i. 

k.  A  demurrer  wilt  undoubtedly  lie  for  the  nonjoinder  of  the  proper  parties  de- 
'fendaaty  bat  not  for  the  miejoinder  of  some  who  ought  not  to  have  been  made  defend- 
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ants  with  othen  who  are  proparTy  aned.  The  118(h  section  of  the  code  leayfa  tha 
plaintiff  very  much  at  liberty  to  chooce  for  himself  who  shall  be  made  defendants, 
if  a  party  is  properly  sued  he  may  insist  that  another  ought  to  be  sued  with  him. 
In  this  he  may  haye  an  interest  But  he  has  no  right  to  object  that  another  who 
IS  seed  with  him  is  improperly  made  a  defendant.  A  party  who  ooght  not  to  have 
heen  sned^may  demur,  on  the  ground  that  no  suflScient  oaose  of  action  is  atated  ss 
against  him,  but  not  for  defect  of  parties.    Harris,  J.,  ib, 

a,  trhere  a  married  woman  brought  an  action  by  her  next  friend,  and  the  defendant 
demurred,  alleging  that  the  action  ought  to  have  been  brought  by  and  in  the  name  of 
her  husband,  the  demurrer  was  allowed,  with  leave  to  the  plaintiff  to  amend  the  com- 
plaint by  making  the  husband  plaintiff.    Klein  v.  Hentz,  2  Dner,  634. 

Note  to  9ubd.  5. 

h.  As  to  what  causes  may  be  joined,  see  section  167  of  this  code;  and  aection 
172  as  to  the  power  of  the  court  afler  allowance  of  a  demurrer  for  the  canee  speci- 
fied in  this  snbdiTision*  to  order  the  action  to  be  divided  into  aa  many  actions  aa  may 
be  necessary  to  the  proper  determination  of  the  causes  of  action  contained  in  the 
complaint  demurred  to.  # 

e.  Where  in  an  action  to  recover  the  amount  of  three  several  promissory  not<fl| 
the  complsint  set  out  the  three  notes,  and  then  alleged  that  the  notes  had  become 
due,  and  remained  unpaid,  and  then  claimed  judgment  for  the  amount  of  the  three 
notes — in  fact,  making  only  one  count  or  statement  of  a  cause  of  action  upon  the 
three  notes,  Harris,  J.  held  the  complaint  demurrable,  for  the  resaon  that  several 
oauaes  of  action  were  improperly  united,  and  that  the  defect  could  not  be  taken 
advantage  of  by  a  motion  to  set  aside  the  complaint  ss  redundant,  and,  in  his  opinion, 
Harris  J.  says,  **  The  complaint  contains  three  distinct  causes  of  action:  The 
plaintiff  claima  to  recover  the  amou*ht  of  three  promissory  notes.  Each  note  of 
course  containa  in  itself  a  complete  cause  of  action.  Under  the  former  practice 
each  must  have  been  stated  in  a  separate  count.  The  plaintiff  has  mingled  these 
three  causes  of  action  together,  as  though  they  constituted  but  a  single  cause  of 
action.  This  would  have  furnished  a  good  ground  of  demurrer.  {Oeity  v.  Hvd*m 
R,  R,  Co.,  8  Pr.  R.,  177).  But  it  does  not  justify  a  motion  to  set  aside  the  com- 
plaint Though  the  complaint  is  demurrable  for  the  reason  that  several  causes  of 
action  are  improperly  united,  the  objection  would  be  waived  if  not  tsken  by  demnr- 
rer.  And  the  plaintiff  must  prevaH  upon  each  cause  of  action  unless  defeated  on 
the  meriii.''  Van  Namee  Y.PeopU,  9  Pr.  R.,  200  ;  and  to  the  like  effect,  StruMer. 
Parker,  ib,  342;  Durkee  v.  Saratoga  R  R  Co,,  4  Pr.R,  226. 

d.  In  a  subsequent  case  decided  by  Dean,  J.  {Moore  t.  Smith,  10  Pr.  R.,  361), 
the  complaint  contained  several  oetMS  of  action,  all  of  which  might  properly  be 
embraced  in  one  complaint,  but  whlswrere  united  in  one  count  or  atatement  The 
defendant  demurred  and  stated  for  ^pfle  **  that  several  causes  of  action  are  im- 
properly united  therein,"  it  wss  heldfliat  this  ground  of  demurrer  meant  that  "tort 
and  contract,  or  some  other  of  the  causes  of  action  that  cannot  be  tried  together, 
are  united,  and  not  that  they  (the  causes  of  action)  are  not  separately  stated  in  the 
complaint ;  and  therefore  a  demurrer  because  that  several  causes  of  action  are  im- 
properly joined,  cannot  be  sustained  if  the  objection  is  that  the  causes  of  action  sre 
Buch  as  may  be  properly  united  in  one- complaint,  but  are  not  separately  stated." 
The  demurrer  was  overruled. 

e.  In  the  oases  of  Peekham  v.  Smith  (9  Pr.  R.,  436),  Robineon  v.  Judd  (lb. 
378),  Gooding  v.  McAllieter  {lb.  123),  Bacon,  Marvin,  and  Welles,  JJ., 
dissent  from  the  view  taken  by  Harris,  J.,  as  above,  and  follow  the  view  taken  by 
Dean,  J.,  as  above. 

/.  If  several  causes  of  action  are  improperly  joined  in  a  complaint,  the  remedy 
is  by  demurrer,  and  not  by  motion  to  set  aside  or  amend  the  complaint  Stannerd 
T.  Matieef  7  Pr.  R.,  4. 

g,  A  complaint  is  bad,  and  may  be  demurred  to,  which  alleges  the  taking,  deten- 
tion, and  conversion  of  personal  property,  and  claims  not  only  damages  for  the^ 
conversion,  but  also  a  redelivery  to  the  plaintiff.  Maxwell  v.  Farnam,  7  Pr.  R.. 
836.    • 


§144.] 


DSafUBBEB.  183 


Note  to  aubd,  6. 

&  It  aeems  now  to  be  fettled  that  a  demarrer  authorized  by  this  subdivision 
need  only  state  in  the  language  here  employed  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.     {Havre  y.  Baker ^  1  Selden,  357  y 
Joineen  7.  Wetmore,  12  Barb.  433 ;  Noxon  v.  Leavenworth,  7  Pr.  R.,  316  ;  Burn- 
ham  7.  Jhr.  Bewriee,  8  t6.,  159  ;  Swift  v.  De  Witt,  3  ib.,  280  ;  1  Code  Rep.,  25  ; 
Durkee  ▼.  Saratoga  R.  It  Co.,  2  Code  Rep.,  145,  4  Pr.  R.,  226 ;  Hyde  v.  Conrad^ 
5  ih.,  112;  Annibal  y.  Hunter,  6  ib.,  255;   1  Code  Rep.,  N.  S.,  4U3  ;  contra,  see 
Purdy  y.  Carpenter,  6  Pr.  R,  361 ;  Olenny  y.  Hitehinga,  2  Code  Rep.,  56  ;  4  Pr. 
R.,98;  Orani  t.  Laeher,  2  Code  Rep.,  2  ;  Hunter  y.  Friebee,  ib.,  59),  but  where 
a  defendant  denania  to  a  complaint  on  the  ground  that  it  does  not  state  facts  suf- 
cieot  to  constitute  a  cause  of  action,  and  then  proceeds  to  specify  the  respect  in 
which  the  complaint  is  defectiye,  he  thereby  *^  limits  his  objections  to  the  insuffi- 
ciency of  the  liMSts  in  the  seyeral  respects  indicated  byhis  specific  ations."    A  de- 
marrer so  framed  *'  excludes  all  other  ground  of  objection  than  those  particularly 
Mt  forth,"  and  the  defendant  cannot  insist  on  any  others  on  the  argument  of  the 
demoner.    NeUi§  y.  De  Foreet,  16  Barb.  65. 

Note  to  teetion  generally. 

b*  A  demnrrer  is  only  appropriate  when  the  ground  of  demurrer  is  apparent  on 
the  face  of  the  complaint.     Oetty  y.  Hudeon  River  R,  R.  Co.,  8  Pr.  R.,  177. 

e.  When  it  appeare  on  the  face  of  the  complaint  that  the  action  is  to  recoyer  a 
debt  contneted  by  partners,  and  that  it  is  brought  against  a  suryiying  partner  and  the 
peiBooal  representatiye  of  a  deceased  partner ;  the  objection  that  the  parties  defend- 
ant haye  been  improperly  joined  as  defendants  cannot  bo  taken  by  answer,  and  can 
only  be  taken  adyantage  of  by  demnrrer.    Higgina  y.  Freeman^  2  Duer,  650. 

d  It  is  donbtfol  whether  a  defendant  can  afail  himself  of  any  cause  of  demurrer 
other  than  those  specified  in  section  144.  The  point  was  adverted  to  in  Haire  y. 
Baker,  1  Selden,  363,  but  not  passed  on ;  except  that  Foot,  J.,  in  a  dissenting 
opinioo,  saysy  "  The  appellant  contends  that  the  respondent  cannot  set  up  the  pend- 
ency of  the  former  action  on  demurrer,  because  it  is  not  one  of  the  causes  of 
demurrer  allowed  by  the  code.  In  this  he  is  mistaken.  Conceding,  for  the  purpose 
of  this  opinion,  that  a  demurrer  cannot  be  interposed  in  any  cases  except  those 
stated  in  the  coda  (a  proposition  to  which  I  am  by  no  means  prepared  at  present 
to  assent),''  &o.  In  a  case  in  the  supreme  court,  Harris,  J.,  said,  ^'  I  have  supposed 
that  a  party  now,  whatever  his  taste  might  lead  him  to  adopt,  can  only  be  indulged 
in  such  pleadings  as  the  code  prescribes:  whatever  is  not  expressly  authorized  by  its 
provisions,  is  no  longer  a  pleading.  I  suppose  a  demurrer  in  any  other  than  the 
cases  prescribed  by  the  code  would  be  a  nullity."  Simpton  v.  Loft,  8  Pr.  R.,  235. 

e.  In  Beale  y.  Hayea,  5  Sand.,  640,  it  was  held,  that  it  is  no  ground  of  demurrer 
toaoomplaint  that  plaintifiT claims  judgment  for  more  than  byhis  own  showing 
be  can  be  entitled  to  recover.  The  complaint  in  that  cose  set  forth  a  contract 
containing  a  clause  that  if  either  party  broke  said  contract  he  should  forfeit  to 
the  other,  as  liqaidated  damages,  JC3,U00  sterling ;  and  then  the  complaint  asked 
judgment  for  |^40,000.  The  demurrer  was,  that  the  contract  liquidated  the 
damages  at  a  certain  sum,  and,  without  any  cause  shown,  the  plaintiff  claimed 
nnliqaidated  damages  to  a  larger  amount.  Dner,  J.,  held,  the  objection  could  not 
be  ruKd  by  demnrrer.  "  The  only  gpunds  of  a  demurrer  are  those  enumerated  in 
Mctjoo  144  of  the  code;  and  it  is  admitted  that  it  is  only  to  the  last  subdivision  of 
thst  section  that  the  cause  of  demurrer  assigned  can  by  any  possibility  be  referred. 
Bnt  this  eonstmctiott,  if  possible,  is  far  too  refined  and  strained  to  be  adopted.  I 
eaonot  say  that  the  complaint  does  not  *  state  facts  sufficient  to  constitute  a  cause  of 
sction."  The  complaint  sets  forth  a  valid  agreement,  and  assigns  a  positive  breach  ; 
ttd  these  are  all  the  facts  that  are  necessary  to  be  proved  to  entitle  the  plaintiff 
to  recover.  Whether  he  can  be  allowed  to  prove  damages  exceeding  the  sum  stipu- 
lated in  the  agreement,  it  may  be  admitted,  is  a  question  of  law ;  but  as  it  is  a 
qaestion  which  respects  the  event  and  not  the  cause  of  the  action,  it  can  be  raised 
cnly  npon  the  trial.'' 

/.  Irrelevancy  is  not  a  ground  for  demnrrer.     Wataon  y.  Huaaon^  1  Dner,  422 ; 
SmUk  v.  Qreanin^  2  Sand,  702. 
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a.  Where  a  pleading  containinir  irreleyant  matter  it  demarred  to,  if  it  contain  a 
valid  defence  which  may  be  leparated  from  the  irrelevant  matter,  the  dcmorier  will 
be  overroled.     Watson  v.  Husmtn^  1  Duer,  243. 

6.  A  demurrer  will  not  lie  for  uncertainty.      Richards  y.  Sdicky  17  BarK  261. 

e,  A  party  can  demur  only  in  the  eaiea  preicribed  by  the  code.  He  cannot  ex- 
cept for  ioBufficiency  or  impertinence-  The  doctrine  of  ezceptiona  belonged  to  the 
practice  of  the  court  of  cbanceryi  and  has  been  awcpt  away.  Willard,  J.,  Rsyee  v. 
Brou7n,3Pr.  R.,  395. 

d,  Thii  section  corresponds  to  section  122  of  the  code  of  1848,  and  has  been  held 
not  to  apply  to  pleading  in  justices*  courts.     Cornell  v.  Smith ,  2  Sand.,  290. 

e.  We  must  forget  all  old  rules  respecting  demurrers,  and  regard  a  demurrer  now 
as  a  pleading  created,  with  its  character  and  office  defined,  by  the  code.  Gridley,  J., 
Manchester  t.  Starrs,  3  Pr,  R.,  410. 

/.  The  demurrer  is  not  a  substitute  for  the  exception  for  insufficiency  in  chancery, 
but  it  is  a  mode  of  objecting  to  an  entire  defence  on  legal  grounds,  and  in  that  re- 
spect analogous  to  a  demurrer  to  a  plea  under  tha  old  common-law  practice.  Cobb 
v.  Fraxee,  3  Code  Rep.,  43 ;  4  Pr.  R.,  418. 

g.  Duplicity  ia  no  longer  a  ground  of  demurrer  to  a  complaint.  "Hie  only  rem- 
edy in  such  a  case  is  a  motion  to  strike  out  Wells  v.  W<6«ler,  9  Pr.  R.,  253; 
Oooding  V.  McAllister f  ib.  123. 

h.  It  Is  supposed  that  a  defendant  may  assign  as  many  eausefl  of  demurrer  as  he 
thinks  fit,  and  if  one  be  sustained,  the  demurrer  will  be  allowed  {Harrison  v.  Haggf 
2  Ves.,  jun.,  323 ;  Jones  v.  Frost,  3  Mad.,  1),  and  that  he  may  put  in  separate  de- 
murrers to  separate  and  distinct  parts  of  a  complaint  for  separate  and  distinct  causes; 
and  in  such  a  case  one  demurrer  maybe  allowed,  and  another  or  others  overruled  (I 
Barb.  Cb.  Pr.,  107 ;)  but  a  demurrer  oannot  be  good  in  part  and  bad  in  part;  and  if 
it  be  to  the  whole  complaint,  and  any  part  of  the  complaint  is  good,  tne  demurrer 
roust  be  overruled.  jL  Cooper  v.  Clason,  1  Code  Rep.,  N.  S.,  347;  Butler  i. 
Wood,  10  Pr.  R.,  222 ;  and  see  1  Denio,  414. 

t.  But  a  demurrer  may  be  good  as  to  one  defendant,  and  bad  as  to  another.  Ib., 

loa 

j.  A  married  woman  cannot  demur  separately  from  her  husband,  without  an 
order  of  the  court.    Ib, 

k,  A  demurrer  to  such  parts  of  the  complaint  as  are  not  answered  would  be  too 
general  and  bad.  I  Barb.  Ch.  P.,  115 ;  Mitf.  Eq.  PI.,  294,  300,  upon  demurrer  at 
law  the  court  gave  judgment  against  the  party  committing  the  first  fault,  if  the  de- 
feet  was  one  of  substance.  (Lipe  v.  Becker^  1  Denio,  568).  But  in  equity,  on  the 
argument  of  a  plea,  the  defendant  could  not  object  to  the  sufficiency  of  the  bifl. 
Boggs  V.  Forsyth,  2  Sand.,  533. 

Z.  On  a  demurrer  to  an  answer,  the  sufficiency  of  the  complaint  may  be  eoe- 
sidered  and  adjudged  upon  (Fry  v.  Bennett,  1  Code  Rep.,  N.  S.,  238),  and  in  Schwat 
V.  Furniss,  I  Code  Rep.  N.  S.,  342),  the  court  laid  down  a  broader  rule,  namely, 
on  demurrer  to  any  pleading  subsequent  to  the  complaint,  either  party  may  attadc 
any  previous  pleading  for  defects  in  substance,  and  such  as  could  ho  reached  by 
general  demurrer,  and  to  the  aame  effect  is  Sigddard  v.  Onondaga  Annual  Comfef 
ence,  12  Barb.,  575. 

fit.  If  a  pleading  is  correct  in  substance,  but  not  in  form,  the  remedy  is  not  by  de- 
murrer, but  by  motion  to  have  it  made  more  certain  aud  definite,  or  by  some  other 
way  than  by  demurrer.    Howell  v.  Franer,  1  Code  Rep.  N.  S.,  270. 

ft.  An  answer  which  is  so  framed  that  it  does  not  sfet  up  a  valid  defence^  bot 
which  states  facts  which  may  by  being  properly  averred  constitute  a  defence,  sboold 
be  demurred  to,  and  not  made  the  subject  of  a  motion  to  strike  out  aa  aham,  irrele- 
vant, or  frivolous.    Alfred  v.  Watkins,  1  Code  Rep.  N.  S.,  343. 

See  further,  note  to  section  1(0  of  this  code. 


§145.] 
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§145.  [123.]  (Amended  1849.)  Demurrer  must  specify 
grounds  of  objection. 

The  denmrrer  shall  distinctly  specify  the  grounds  of  objec- 
tion to  the  complaint.  Unless  it  do  so,  it  may  be  disregarded. 
It  may  be  taken  to  the  whole  complaint,  or  to  any  of  the  alleged 
causes  of  action  stated  therein. 

This  ieetion  is  sabstitnted  for  seotion  123  in  the  code  of  1848. 

a,  Whefe  a  demarrer  to  a  complaint  stated,  as  the  ground  of  demurrer,  "that 
the  complaint  does  not  state  facts  sufficient  to  constitate  a  canse  of  action,"  the 
plaintilF  treated  it  as  a  nullity,  and  signed  judgment  under  th^  next  section  (s. 
146) ;  and  on  motion  to  set  aside  such  judgment,  the  court  granted  the  motion,  and 
•aid,  **  It  is  argued  that  tlie  defendant  should  have  gone  further,  and  stated  wherein  the 
complaint  was  defective,  or  what  other  facts  it  should  contain  to  make  it  good.    There 
are  cases  where  this  might  be  done,  and  tberC  are  cases  where  it  could  not  be  done. 
A  stateoent  in  this  general  form  is  all  that  can  be  done,  in  a  majority  of  cases.    I  do 
not  say  it  k  enoogh,  in  any  case,  to  indicate  by  the  demurrer  on  which  of  the  six 
groonds  of  objection  mentioned  in  this  section  the  party  will  rely.    That  may  depend 
on  the  nature  of  the  objection.    It  may  not  be  enough  to  say  generally  that  the  com- 
plsiot  shows  a  defect  in  parties.    But  I  hsTO  no  doubt  it  would  be  sufficient  to  say, 
that  the  complaint  shows  on  its  face  that  another  action  is  pending  between  the  same 
parties  for  the  same  cause.    So,  I  think  it  is  sufficient  to  say,  that  the  complaint 
shows  no  oanse  of  action.    Swift  ▼.  De  Witt,  3  Pr.  R.,  284 ;  1  Code  Rep.,  25.    It 
was  afterwards  decided  otherwise ;  Olenny  v.  Hitehin^f  2  Code  Rep.,  56  ;  4  Pr. 
R.,  98 ;  Grant  t.  Ltuher,  2  Code  Rep.,  2 ;  Hunter  y.  Fritbee,  lb.,  59.    In  a  subse- 
coent  ease,  Willard,  J.,  said :— There  is  nothing  in  the  code  which  requires  the  party 
demurring  to  specify  the  ground  of  his  demurrer,  more  distinctly  than  to  indicate 
to  which  of  the  six  cIsmos  it  belongs.    That  is  all  that  can  be  necessary  for  the  infor- 
mation of  the  adverse  party,  with  respect  to  the  first  and  sixth  grounds  of  demurrer, 
neither  of  which  are  waiyed  by  answering  without  objection.    It  would  lead  to  great 
prolixity  in  many  cases,  if  the  reasons  for  saying  that  the  complaint  does  not  state 
&cts  sufficient  to  constitute  a  cause  of  action  were  required  to  be  set  forth ;  a  de- 
norrer  would  asainme  the  form  of  a  brief  for  counsel,  rather  than  a  pleading,  under 
such  a  construction  of  this  section.    I  am  satisfied  that  the  objection,  that  the  com- 
plsint  does  not  state  &cts  sufficient  to  constitute  a  cause  of  action,  may  be  raised  by 
a  demurrer  which  merely  specifies  that  ground  of  objection  in  the  language  of  the 
statute.    Duthee  y.  Saratoga  and  Wa$hington  R.  R.  Co.,  2  Rep.,  145  ;  4  Pr.  R., 
226,  and  see  to  the  same  effect  Hyde  y.  Conrad,  5  Pr.  R.,  112 ;  Annabal  y.  Hunter, 
6  Pr.  R.,255  :   1  Code  Rep.,  N.  S.,  403  ;  but  in  a  subsequent  case  Purdy  y.  Car- 
penter, e  Pr.  R.,  361,  Barculo,  J.,  said  he  felt  at  liberty  to  consider  the  point  as  an 
open  question,  and  said  that  haying  looked  carefully  through  the  proyisions  of  the 
code  and  sll  the  reported  cases,  touching  the  question  that  a  demurrer  which  states 
merely  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
Actiea,  ou^ht  not.  and  cannot  consistently  with  the  proyisions  of  the  code  be  per- 
mitted.   In  another  case  Harris,  J.,  used  this  language : — **  Six  grounds  of  demurrer 
tfs  specified  in  the  code.    It  is  enough  to  authorize  a  demurrer,  that  any  one  of 
these  objections  appears  npon  the  face  of  the  complaint    Tlie  demurrer  must  specify 
distinctly,  upon  which  of  the  seyeral  grounds  of  objection  which  justify  this  plead- 
ing the  party  relies ;  and  d  the  ground  of  objection  stated  in  the  demurrer  is  in  tti&- 
etanee  any  one  of  those  specified  in  section  144,  it  is  good  as  a  pleading ;  and,  ex- 
cept in  reference  to  the  alleged  want  ofjuriedietion  (whether  of  the  person  or  the 
•abject  matter),  or  a  defect  of  parties  (plaintiff  or  defendant),  all  grounds  of  demurrer 
may  be  properly  stated  in  the  yety  words  of  the  144th  section.^    {Oetty  y.  Hudoon 
B.  K.  Cb.,  8  Pr.  R.,  177).    But  in  Hindo  y.  Tweddle  (7  Pr.  R.,  278),  it  was  held, 
that  a  demorrer  which  merely  alleges  **  that  seyeral  causes  of  action  are  iroproperlY 
Baited  in  the  complaint,''  is  nothing  but  a  general  demurrer,  and  is  nnauthorized. 
See  note  to  sabd.  6  of  a  144. 
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a.  A  d^marrer  to  a  complaint  Btatiag  **  that  it  doei  not  appear  that  the  plaintiff 
had  any  till^  to  the  note  when  the  rait  waa  eommenoed/'  was  held,  not  to  eoffioiently 
a«ign  the  oanee  of  demurrer.     WhiU  v.  Low,  7  Barb.,  204,  306. 

h.  Upon  the  Moond  divteion  of  this  lectton  it  wai  decided,  that  a  defendant  might 
demur  and  answer  to  the  whole  compIaiDt.  (Gilbert  ▼.  I)avie$,  2  Code  Rep.,. 
49) ;  or  to  any  oaose  of  action  in  the  complaint.  (People  ex  rel.  Faleoner  ▼.  Meyer ^ 
S  C^e  Rep.,  49)  ;  bat  it  has  been  subsequently  held,  that  a  defendant  cannot  both 
demur  to  and  answer  at  the  same  time  a  single  cause  of  action  alleffed  in  the  com- 
plaint. (Sloeum  ▼.  Wheeler,  3  Code  Rep.,  59 :  4  Pr.  R.,  373 ;  SpeUman  t.  Weider, 
5  Pr.  R.,  5 ;  Afuna  ▼.  Barnum,  I  Abbott,  281).  These  latter  decisions  appear 
most  to  accord  with  the  spirit  of  the  code,  and  may  safely  be  considered  to  have 
OTcrrnled  the  previous  oases. 

e.  Where  the  complaint,  alter  setting  forth  certain  matters  of  inducement,  averred 
in  snccession  several  distinct  acts  done  and  committed  by  the  defendants,  whereby 
and  by  each  of  which  acts  the  defendants  became  liable  to  plaintiff,  &e. ;  held,  that 
such  complaint  roust  be  regarded  as  analogous  to  a  declaration  containing  several 
distinct  counts,  and  separate  demurrers  might  be  interposed  to  the  several  causes  of 
action  contained  in  the  complaint.    Ogdeneburg  Bank  v.  Paige,  2  Code  Rep.,  75. 

§146.  [125.]  (Amended  1849.)  Hov)  to  ^oceed  if  com- 
plaint  be  amended. 

If  the  complaint  be  amended,  a  copy  thereof  mnst  be  serred 
on  the  defendant,  who  mnst  answer  it  within  twenty  days,  or 
the  plaintiff,  npon  filing  with  the  clerk  on  [dne]  proof  of  the 
service,  and  of  the  defendants  omission,  may  proceed  to  obtain 
judgment,  as  provided  by  section  246  ;  but  where  an  applica- 
tion to  the  court  for  judgment  is  necessary,  eight  days'  notice 
thereof  must  be  given  to  the  defendant. 

d»  Hiis  section,  which  corresponds  to  section  125  of  the  code  of  1848,  has  been 
held  not  to  apply  to  pleadings  in  justices'  courts.    Cornell  v.  Smith,  2  Sand.,  290. 

e.  In  an  action  against  three  defendants^  two  of  the  defendants  demurred  to  the 
complaint,  and  the  oUier  defendant  suffered  a  judgment  for  want  of  an  answer.  The 
plaintiff  afterwards  amended  the  complaint,  in  a  eubetantial  manner  and  not  in  mere 
jorm.  The  plaintiff  neither  served  a  copy  of  the  amended  complaint  on  the  defend- 
ant against  whom  judgment  had  been  taken,  nor  ^ave  him  notice  of  the  amend- 
ment ;  and  on  motion  by  such  defendant  to  set  the  judgment  aside,  it  was  held,  that 
the  judgment  was  irregular,  that  it  did  not  follow  because  he  omitted  to  answer 
the  original  complaint  that  he  might  not  desire  to  answer  the  amended  complaint, 
and  that  he  should  have  been  served  with  notice  of  the  amendment  PeopU 
T.  Woods,  2  Sand.,  652 ;  2  Code  Rep.,  18 ;  and  see  Thomas  v.  Allen,  2  Wend., 
61& 

/.  It  is  supposed  that  if  the  defendant  demurs,  and  the  plaintiff  amends  and 
serves  a  copy  of  the  amended  complaint,  and  afterwards  the  defendant  puts  in  an 
answer  to  such  amended  complaint, — putting  in  such  answer  is  in  effect  a  waiver 
and  withdrawal  of  the  demurrer.  Pierce  v.  Minturn,  I  California  R.,  470  ;  Brooke 
T.  Minturn,  ib^  481. 

§  147.  [126.]  Objection  not  appearing  on  complaint. 
When  any  of  the  matters  enumerated  in  section  144  do  not 

appear  upon  the  face  of  the  complaint,  the  objection  may  be 

taken  by  answer. 
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«.  Iliii  aectioii  in  eonneetion  with  flection  144,  does  not  make  an  answer  of  an- 
odier  aetion  pending  in  a  ooort  of  another  State  a  defence  to  an  action  in  this  States 
except  in  the  ease  allowed  under  the  former  law — ^namely,  the  case  of  a  foreign  at- 
taeliiMBt  And  the  conrt  on  demnrrer  to  an  apewer  which  eet  np  a  init  pending 
tar  tbe  wne  cause  between  the  same  parties  in  a  conrt  in  another  State,  gave  judg- 
meot  he  the  phuntiff,  and  denied  leave  to  amend,  as  the  answer  was  merely  dilatory. 
Banwer.  Miller^  5  Fr.  R.,  61. 

I.  Where  the  cause  of  action  alleged  in  the  complaint,  is  a  contract  made  in  a 
foreign  itate,  and  such  contract  is  void  by  the  laws  of  the  state  in  which  it  was 
made,  and  it  does  not  appear  on  the  face  of  the  complaint  what  is  the  law  of  the 
foreign  state,  the  proper  mode  of  taking  advantage  of  the  law  of  snoh  foreign  etate^ 
jiby  answer,  stating  what  is  the  law  of  the  foreign  state.  A  demnrrer  cannot  b» 
nitained.    Humphrey  y.  Chamberlain,  1  Code  Rep.,  N.  S^  387. 

r.  Where  thero  are  in  fact  two  actions  ponding  between  the  same  parties  for  the> 
■me  cense,  but  that  fact  does  not  appear  on  the  face  of  the  complaint,  the  defend- 
ant caonot  demur,  he  must  pnt  in  an  answer  of  the  other  action  piendlng.  Horn/a^ 
yerv.  Hernfager,  1  Code  Bep.  N.  S.,  412. 

i.  When  in  an  action  by  a  corporation  or  a  natural  perM>n,  the  want  of  legal 
capacity  to  sne  exists  or  is  supposed  to  exist,  but  that  fact  does  not  appear  on  the 
faee  oC  the  complaint,  the  objection  must  be  taken  by  answer ;  it  cannot  be  raised 
by  deoniner.     Union  Mutual  Ine,  Co,  v.  Osgood,  1  Duer,  707. 

e.  The  objection  that  a  summons,  as  the  commencement  of  a  suit,  was  not  prop- 
erly served,  is  not  available  in  an  answer  or  demnrrer ;  but  only  on  motion,  to  set 
the  proceedings  aside.  The  meaning  of  the  language  of  the  code,  allowing  it  be 
•et  Dp  as  a  defence  that  *'  the  court"  has  no  jurisdiction  of  the  penon,"  is,  that  the 
pemm  is  not  subject  to  the  jurisdiction  of  the  court,  not  that  original  proceas  has 
been  improperly  served.  Nones  v.  Hope  Mut.  Ine,  Co.,  5  Pr.  R.,  96 :  3  Code  Rep., 
161. 

/.  In  one  reported  case,  Bailey  v.  Easterly,  7  Pr.  R.,  495,  it  is  said,  that  for 
one  eaoae  of  demurrer  not  appearing  on  the  face  of  the  complaint,  namely,  the 
misjobder  of  parties,  the  defendant  instead  of  setting  up  that  objection  by  answer 
may  move  to  have  the  oomplaint  amended.     But  this  seems  doubtful. 

See  farther,  in  note  to  section  144  of  this  code. 

§  148.  [127.]  (Amended  1849.)  Objection^  when  deemed 
waived. 

If  no  snch  objection  be  taken,  either  by  demnrrer  or  answer, 
tlie  defendant  shall  be  deemed  to  have  waived  the  same,  ex- 
cepting only,  the  objection  to  the  jurisdiction  of  the  court,  and 
the  objection  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

g,  *Tbe  code  is  silent  as  to  the  time  and  manner  in  which  the  defendant  after 
Jailing  to  demur  to  the  complaint,  can  be  permitted  to  insist  that  it  contains  no  cause 
of  action.  In  determining  this  question,  we  must  be  governed  by  the  analogy  of  the 
former  practice.  The  defendant  might  have  objected  to  the  plaintiff's  proving  any 
material  fact  not  contained  in  tibe  pleading.  This  would  have  enabled  the  court  or 
referee  to  dispose  of  the  question  at  once,  or,  if  need  be,  have  permitted  the  plain- 
tiff to  apply  for  leave  to  amend.  But  the  defendant  raised  no  objection  to  the  proof 
when  it  was  <^red ;  and  thus,  a  good  cause  of  action  was  proved  under  a  com- 
plaint containing  none.  The  defendant  could  not  have  moved  for  a  nonsuit  on  the 
gronnd  of  the  insufficiency  of  the  complaint.  (Kelly  v.  Kelly,  3  Barb.,  419). 
Coder  the  former  practice  a  motion  in  arrest  of  judgment  might  have  been  made, 
vithin  the  first  four  days  of  the  term  next  after  the  trial    If  this  practice  exists 
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under  tlie  code,  it  ie  precamed  the  motion  mnit  be  made  within  the  fint  fear  dtyi 
after  the  verdict  ia  received  (s.  265),  or  within  ten  daya  after  notice  of  the  decinoa 
of  the  referee,  (a.  268.)  The  motion  mnat  be  made  before  jadgment  ia  enteied 
But  in  the  preaent  caae,  the  defendant  haa  Buffered  jodgment  to  be  entered,  and  be 
ia  thna  preolnded  from  moving  in  arreat,  if  that  practice  haa  not  been  abrogated  by 
the  code.  The  only  remaioing  way  of  making  the  objection  to  the  inanffioiency  ii 
the  complaint  available,  ia  by  appeal.  Thia,  by  aection  348,  can  be  taken  from  a 
judgment  entered  npon  the  direction  of  a  aingle  judge  of  the  aame  court,  and,  it  is 
presumed,  from  a  judgment  rendered  on  the  report  of  a  referee.  It  can  only  be 
taken  after  judgment,  and  it  must  be  made  by  the  aervice  of  a  notice  in  writing 
Bpeoifying  from  what  part  of  the  judgment  the  appeal  is  taken  (a.  327.)  The  clerk 
must,  by  section  328,  forthwith  transmit  to  the  appellate  court  a  certified  copy  of 
the  notice  of  appeal,  and  of  the  judgment  roll ;  which  roll  it  ia  provided  aball  con- 
tain the  aummons,  pleadinga,  and  a  copy  of  the  judgment,  with  any  verdict  or  re- 
port, the  o^r  of  the  defendant,  caae,  ezoeptionfl^  and  all  ordera  relating  to  a  change 
of  partiea,  or  in  any  way  involving  the  merits,  and  neceasarily  affecting  the  jodf- 
ment  On  anch  appeal  promoted  by  the  defendant,  the  sufficiency  of  the  complaint 
ia  put  in  iaane  if  it  be  made  the  ground  of  appeal  (sbl  327,  32e).)  It  is  conceived 
that  the  objection  to  the  sufficiency  of  the  complaint  ia  waived,  even  on  appeal,  if 
tiie  judgment  appealed  from  ia  Bought,  in  the  notice  of  appeal,  to  be  reveraed  or  mod- 
ified for  reaaona  other  than  the  defects  in  the  complaint.*'  WilIard,J.,  CarleyT. 
Wilkifu,  6  Barb.,  555,  564;  aee  Schwat  v.  Furmn,  1  Code  Rep.  N.  &,  342;  1^ 
T.  Bennett,  lb.  256. 

a.  The  defence  of  nonjoinder  of  a  party  jointly  liable,  must  be  taken  advantage 
of  by  answer  or  demnrrer,  or  it  is  waived.  If  the  objection  is  by  anawer,  the  noo- 
joinder  must  b^  alleged.  The  objection  cannot  be  taken  advantage  of  under  a 
denial  of  the  alle^tions  of  the  complaint.    Mayhew  v.  Robineon,  10  Pr.  R.,  163. 

h.  Where  a  defendant  claims  upon  demurrer  to  the  answer  that  the  complaint 
18  defective,  he  must  be  held,  under  section  148,  to  have  waived  all  objectiona  to  the 
complaint  not  anawered  or  demurred  to,  except  the  queation  of  jurisdiction  and  the 
anffioiency  of  the  cause  of  action.     The  People  v.  Banker ,  8  Pr.  R.,  258. 

e.  Where  a  defendant  demurs  to  the  complaint  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  without  objecting  to  the  want  of  proper  parties 
or  to  the  form  of  the  action,  he  waivea  his  right  to  insist  upon  these  objections,  and 
for  the  purposes  of  .the  demurrer  the  complaint  will  be  deemed  unobjectionable  by 
reaaon  of  any  defeota  of  that  nature.     LoomU  v.  Tift,  16  Bark  541. 

d.  In  the  case  of  Davie  v.  Mayor,  ^e.  of  New  York  (2  Duer,  663),  one  question 
raised  on  the  trial  before  the  judge,  was,  that  the  attorney-general  ahonld  have  been 
made  a  party,  to  which  it  was  anawered,  that  the  defendaota  not  having  takes  the 
objection  either  by  anawer  or  demurrer  had  waived  it ;  but  Dner,  J.,  in  effect  said 
that,  it  appearing  to  him  tliat  a  complete  determination  of  the  question  in  the  sait 
could  not  be  had  without  the  presence  aa  a  party  of  the  attorney- general,  he  had 
not  only  the  power,  but  it  waa  his  duty,  under  section  122,  to  order  the  attorney- 
general  to  be  made  a  party,  and  he  ordered  accordingly. 

e.  The  failing  to  demur  doea  not  waive  the  right  of  the  defendant  to  object  sa 
the  trial  for  thefiret  time,  that  the  complaint  doea  not  atate  facts  auffieient  to  con- 
■titute  a  cause  of  action.  Higgine  v.  Freeman,  2  Dner,  650 ;  Montgomery  Countif 
Bank  v.  Albany  City  Bank,  3  Seld^n,  464. 

/.  It  haa  been  decided  that  the  privilege  of  a  foreign  consul  to  be  exempt  from 
the  jurisdiction  of  a  State  tribunal,  must  be  asserted  in  due  time,  and  is  waived  by 
an  anawer  to  the  merita.  Ftynn  v.  Stoughton,  5  Barb.,  115.  [Doubtful]  Becanss 
tiiia  privilege  of  a  conaul  is  not  a  personal  privilege,  it  is  the  privilege  of  the  aovereiga 
he  represents ;  and  the  consul  haa  no  power  to  waive  it  in  express  terms^  still  less 
has  he  the  power  to  do  ao  by  implication.  See  Davie  v.  Packard,  7  Peters,  276  ; 
Thompeon  v.  Fislortao,  3  Code  Rep.,  143 ;  Re  Aeinena,  I  Sand.,  690. 

g  An  incurable  defect  is  not  waived  by  any  pleading,  but  may  be  taken  advan- 
tage of  whenever  the  parties  are  before  the  court,  either  at  apecial  term  by  motion, 
or  on  the  trial  at  circuit  by  motion  in  arrest  after  verdict  Burnham  v.  De  Boveiee, 
8  Fr.  R.,  159. 


§  149]  ANSWER.  18& 

a.  The  difltiootion  between  pleas  in  abatement  and  pleas  in  bar  is  not  abelisbed. 
Chrdiner  f.  Clark,  6  Br.  R.,  499.  An  objection  in  the  nature  of  a  plea  in  abate- 
meot  (other  action  peodiog)  cannot  be  taken  in  a  general  answer,  and  is  waived  by 
sn  SBiwer  npon  the  merits,    lb, 

h.  This  decision  is  wholly  nntenable,  even  sapposiog  an  aoswer  of  another 
aetioB  peadtni^  is  in  the  nature  of  a  plea  in  abatement.  But  an  answer  of  another 
setion  pending  eonid  never  be  pleaded  in  abatement.  A  plea  in  abatement  must 
gire  the  plaintiff  a  better  writ  Ihe  aoswer  of  another  action  pending  does  not  do 
tha^  it  is  in  bar. 

c.  In  King  t  Vanderbilt,  7  Pr.  R.,  385,  the  answer,  among  other  defences,  set 
up  the  nonjoinder  of  other  parties  as  defendants;  and  Johnson,  J.,  said,  *'  The  non- 
joinder of  other  parties  as  defendants,  alleged  in  the  answer  io  abatement  of  the 
setion,  cannot  be  made  available  to  the  defendant  on  the  trial.    The  objection, 
although  taken  in  the  answer,  b  waived,  and  loses  all  its  force  and  pertinence,  by 
jojoiog  it  with  an  answer  on  the  merits.'*    And  he  cites  without  comment  Gardiner 
V.  Clark,  6  Pr.  R. ,  449.    We  have  previously  expressed  our  dissent  from  the  deci- 
sion m  Oardiner  ▼.  Clark;  and  the  decision  in  King  v.  VandetbiU  gives  no  reason 
for  it.    Both  eases  in  this  point  seem  to  be  overruled,  and  the  correct  interpretation 
of  the  law  given  by  the  case  of  Bridge  v.  Pay  eon,  5  Sand.,  210.    In  that  case, 
the  plaintiff  sued  one  of  two  partners.    The  defendant  pleaded  a  denial,  and  the 
nonjoinder  of  his  copartner  as  a  defendant.     On  the  trial,  the  plaintiff  proved  a 
joint  debt  against  the  defendant  and  his  partner.    1*he  defendant  moved  for  a  non- 
sait,  which  was  denied  ;  and  the  jury,  by  direction  of  the  judge,  found  for  the  plain- 
tiff   The  defendant  appealed  to  the  general  term.    One  of  th')  points  made  by    h 
plamtiff  was,  that  the  defendant  having  taken  issue  by  his  denial  could  not  also 
answer  matter  in  abatement    Sandford,  J.,  who  delivered  the  opinion  of  the  court» 
sajs,  **  It  is  objeoted  that  after  taking  issue  on  the  principal  fact  in  the  complaint,  it 
is  too  late  to  allege  matter  in  abatement    This  is  clearly  an  error.    If  the  matter  in 
abatement  coostiUite  a  defence,  it  must  be  stated  in  the  answer.    There  cannot  be 
two  answers,  and  the  answer  may  set  forth  as  many  groonda  of  defence  as  the 
d«fendant  shall  have.    A  defect  of  parties  apparent  in  the  complaint  is  ground  of 
demorrer ;  if  not  so  apparent,  it  may  be  set  up  in  the  answer." 


Chapter  HI. 
The  Answer. 

e 

SiCTM»  149.  Answer  what  to  contain. 

151.  Connter*claim.    Several  defences. 

151.  Demnrrer  and  answer  when  allowed. 

162.  Sham  and  irrelevant  defences  to  be  stricken  out 

§  149.  [128.]  (Amended  1849, 1851, 1852.)  Answer,  what 
to  contain. 

The  answer  of  the  defendant  mnst  contain : 

1.  A  general  or  specific  denial  of  each  material  allegation 
of  the  complaint  controverted  by  the  defendant,  or  of  any 
knowledge  or  information  thereof  snflScient  to  form  a  belief; 

2.  A  statement  of  any  new  matter  constitnting  a  defence  or 
counter-claim,  in  ordinary  and  concise  language,  without  repe- 
tition. 
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Amendmenti  of  Seetion. 

0.  Thii  1601100  in  the  code  of  1848  was  ai  followi : — 
The  antwer  of  the  defendant  shall  contain^— 

1.  In  respect  to  each  allegation  of  the  complaint  controTerted  hy  the  defendant 
A  specific  denial  thereof,  or  of  any  koowledge  thereof  sufficient  to  form  a  belieC 

SL  A  statement  of  any  new  matter  coastitntinur  a  defence,  in  ordinary  and  con- 
cise language,  without  repetition,  and  in  such  a  manner  as  to  enable  a  person  of  com- 
mon nndentanding  to  know  what  is  intended. 

h.  This  section  in  the  code  of  1849  was  as  follows : — 

The  answer  of  the  defendant  shall  contain, — 

1.  In  respect  to  each  allegation  of  the  complaint  controverted  hy  the  defendant, 
a  genera]  or  specific  denial  thereof,  or  a  denial  thereof  according  to  his  information 
and  belief,  or  of  any  knowledge  thereof  sufficient  to  form  a  belief.  • 

9.  A  statement  of  any  new  matter  oonstilnting  a  defence,  in  ordinary  and  ooa- 
ose  language,  without  repetition,  and  in  such  a  manner  as  to  enaUe  a  penon  of  com- 
mon nndentanding  to  know  what  is  intended. 

e.  The  section  in  the  code  of  1851  was  as  follows:^ 

The  answer  of  the  defendant  must  contain, — 

1.  A  specific  denial  of  each  material  allegation  of  the  complaint  controverted  by 
the  defendant,  according  his  knowledge,  information,  or  belief,  or  of  any  knowledge 
or  information  thereof  sufficient  to  form  a  belief. 

3.  A  plain  and  concise  statement  of  any  new  matter  constitnting  a  defence  ix 
set-off,  without  unnecessary  repetition. 

Commeneoment  of  annoer. 

d.  It  will  be  observed  that  this  section  does  not,  as  in  the  case  of  the  complaint 
(section  142),  make  it  necessary  to  insert  the  title  of  the  cause.  It  is,  however,  in- 
variably the  practice  to  entitle  the  answer ;  and  where  an  answer  was  served  entitled 
in  the  **  Supreme  court,"  instead  of  the  **  Superior  court,"  and  the  plaintiff  without 
returning  it  or  notifying  the  defendant,  treated  it  as  a  nullity  and  entered  judgment, 
the  judgment  was  set  aside  aside  as  irregular.  Williams  v.  Sholto^  4  Sand.,  641. 
It  was  not  decided  whether  it  was  necessary  to  entitle  the  answer  at  all  or  not ;  bat 
the  decision  proceeded  on  the  ground  that  the  irregularity,  if  any,  in  the  form  of  the 
answer  did  not  entitle  the  plaintiff  to  enter  judgment  He  should  have  refused  to 
receive  it,  or  have  returned  the  answer  if  inadvertently  received,  or  given  notice  to 
the  opposite  party  of  the  irregularity.  * 

e.  Where  there  are  several  suits  between  the  same  parties,  or  several  defendants 
answering  separately,  the  answer  served  should  show  to  which  suit  it  relates  or  for 
which  defendant  it  is  put  ul  Pieters  v.  Thompson,  Coop.  249  ;  Orifitk  v.  WM, 
11  Ves.,  62. 

iintioer  differs  from  Demurrer. 

/.  The  answer  and  demurrer  are  different  pleadings ;  and  by  the  fact  that  they  are 
on  one  paper,  and  in  form  connected,  they  do  not  lose  their  distinct  character.  Per 
Sill,  J.,  Howard  v.  Michigan  Southern  R,  R.  Co,,  5  Pr.  R.,  207. 

Note  to  Sued.  1. 

What  may  or  must  be  denied. 

g.  Where  the  cause  of  action  stated  in  the  complaint  is  divisible,  or  where  there 
are  several  causes  of  action  stated,  the  defendan|  may  by  his  answer  deny  part,  or, 
some  or  one  of  the  cause  or  causes  of  action,  and  leave  the  residue  unanswered 
Smith  Y.  Shufeldt,  3  Code  Ba^,  175;  Tracy  r,  Hitmphrey,  ib.  190;  WilUsr. 
Taggard,  6  Pr.  R.,  433 ;  Genesee  Mut.  Ins.  Co,  v.  Monyhen,  5 1^.,  322 ;  Snyder  v. 
White,  6  ib.,  321.  * 
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a.  In  mch  a  ease  the  aoiwer  ihoold  state  to  what  part,  and  how  much  or  many 
of  the  caoM  or  oauies  of  action,  the  defendant  intends  it  to  apply.  lb. 

6.  It  mnat  he  a  complete  answer  to  snch  part  /6. 

e.  An  answer  which  professes  to  answer  the  whole  complaint,  hot  in  fact  eontaina 
only  ao  answer  to  a  part,  is  demarrable.   lb*    Thumb  ▼.  Walrath,  1  Code  Rep.,  N. 
a,  316. 

d.  Only  material  allegations  are  to  be  denied ;  it  is  npon  these  only  that  an  issue 
can  be  properly  taken,  and  it  is  of  these  only  that  the  truth  is  admitted  by  the  omis- 
aioo  in  the  answer  of  a  specific  denial    Fry  t.  Bennett^  I  Code  Rep.,  N.  S.,  238. 

t.  An  answer  which  controverti  no  material  allegation  of  the  complaint,  and 
sets  np  no  new  matter  of  defence,  hot  merely  denies  a  conclusion  of  law,  is  insuffi- 
cient    MeMurray  t.  Oifford,  5  Pr.  R,  14. 

/.  In  one  ease  it  is  said,  where  a  party  makes  distinct,  though  immaterial  allega* 
^008,  and  in  a  trarersable  (orm,  the  other  party  may  trarerse  them.  King  y,  Utica 
Iiaur,  Co,^  6  Pr.  R.,  485;    Anon,    2  Code  Rep.,  67. 

As  to  what  are  material  allegations,  see  note  to  section  160. 

How  the  denial  is  to  he  made. 

g.  The  denial  may  be  either  general  or  epeeifie — it  cannot  properly  be  both.  A 
defendant  may  at  his  option  oontroTert  the  allegations  of  the  oomplaint,  either  by  a 
general  or  specific  denial,  but  he  cannot  use  both  modes,  and  where  the  answer  oon- 
tazaed,  (I)  a  general  denial,  (2)  a  specific  denial  of  each  allegrstion  in  the  oomplaint, 
the  special  deniab  were,  on  motion,  struck  oat  as  redundant  Dennieon  t.  Dennieon, 
9  Pr.  R,  S{46. 

k.  Denial  under  the  eodee  of  1848  aii<f  l851.^By  the  codes  of  1848  and  1851,  a 
epeeijie  denial  only  was  allowed ;  and  under  those  codi^  it  was  held  that  an  answer 
which  alleged  g|eneraliy  that  the  defendant  denied  each  and  every  allegation  in  the 
complaint,  was  insufficient  Seward  y.  Miller y  6  Pr.  R,  312 ;  Roeenthal  ▼.  Bruehj 
1  Code  Rep.f  N.  S.,  228.  Such  an  answer  was  held  sufficient  under  the  code  of 
1849.  Kellogg  ▼.  Churchy  3  Code  Rep.,  39 ;  4  Pr,  R.,  339.  The  code  of  1849 
allowed  a  "•  general  or  specific  '*  denial,  as  does  the  present  code ;  and  probably  a 
denial  aoch  as  was  sanctioned  in  Kellogg  y.  Church  would  now  be  sufficient. 

iL  Specific  deniale  of  eeverdl  charges  muet  be  of  each  diejunctively. — Where 
the  oomplaint  alleged  that  defendant  "  assaulted  the  plaintiff,  and  seized  him  by 
the  ooUar  and  shook  him  yiolently,"  the  answer  **  denied  that  he,  the  defendant, 
did  assanlt  the  said  plaintiff,  and  seize  him  by  the  collar  and  shake  him  violently.*' 
On  demurrer  to  this  answer,  the  court  (Barcalo,  J.)  said,  ''I  think  the  answer  is 
inaofficsent.  The  defendant  has  grouped  three  of  the  charges^  and  denied  them 
under  oath,  in  such  a  manner  that  if  he  should  be  guilty  of  two  and  not  guilty  of 
th«  other  one,  his  answer  would  not  be  literally  untrue.  This  is  not  good  pleading 
uritUn  the  code.  The  object  of  the  special  pleading  and  the  oath  adopted  by 
the  code,  is  to  require  the  defendant  to  aamit  so  much  of  the  charge  as  be  cannot 
coneoientioosly  deny,  and  thus  narrow  down  the  issue  to  those  points  which  are 
really  in  controversy.  The  denial  in  this  case  should  have  been  of  each  charge  dis- 
janctively,  if  the  defendant  intended  to  put  the  whole  of  them  in  issue."  Hopkine  v. 
Everitt,  3  Code  Rep.,  150.  [That  case  was  decided  under  the  code  of  1849,  which 
required  a  epeeifie  denial  of  each  allegation.] 

j.  Not  eujfieient  to  deny  want  of  knowledge, — Where  a  defendant  wishes  to 
rest  bia  denial  npon  his  ignorance,  he  must  aver  that  he  has  neither  knowledge  nor 
information  sufficient  to  form  a  belief.  An  averment  of  the  want  of  knowledge^ 
withoni  more,  ia  not  sufficient    Ketcham  v.  Zerega,  1  Smith,  554^ 

Ik  When  the  denial  muet  be  pq^tive. — If  a  fact  is  presumptively  within  a  de- 
fendant'a  knowledge,  he,  whether  an  individual  or  a  corporation,  is  not  at  liberty  to 
ABSwer  denying  aoy  knowledge  or  information  sufficient  to  form  a  belief.  Thorn  v. 
N.  Y.  Central  Mille,  10  Pr.  R.  20 ;  Sherman  v.  N,Y.  Central  Mille,  1  Abbott,  187. 
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a.  The  iru«  dwtinotloD  to  be  ebeerred  ia  deterfbininf  when  a  defendmi  may  ava3 
himielf  of  the  privilege  acoorded  to  him  of  anawering  in  the  qualified  form  allowed 
by  the  code,  and  when  he  must  poeitiTely  admit  or  deny  the  allegation,  is  to  inqaire 
whether  the  fact  alleged  ie  presamptiTety  within  the  defendant's  knowledge.  Thorn 
T.  N.  y.  Cenlroi  MilU,  10  Pr.  R.,  19. 

6.  As  to  any  allegation  of  a  complaint  with  respect  to  which  the  means  of  infor- 
mation  are  not  directly  within  the  defendant's  knowledge,  t.  e.,  matters  of  record^ 
he  may  properly  deny  knowledge  or  information  sufficient  to  form  a  belieC  Wissson 
T.  Judd,  I  Abbott,  254. 

e.  But  where  a  defendant  admits  having  executed  an  instrument  set  out  or  refer- 
red to  in  the  complaint,  he  cannot  properly  deny  any  knowledge  or  information  of  the 
contents  sufficient  to  form  a  belied    lb, 

d,  Where  the  court  can  see  that  the  defendant  has  information  sufficient  to  ena- 
ble him  to  form  a  belief,  it  will  not  allow  him  to  set  up  a  want  of  knowledge  or  iofor- 
mation.  As  where  the  facts  averred  were  his  own  peiaonal  acts,  or  were  plaioljb 
known  to  hie  attorney  in  the  cause,  and  acquired  by  him  while  acting  for  the  defend- 
ant in  the  very  matter  in  question.  Thus,  a  defendant  will  be  presumed  to  know  the 
existence  of  a  judgment  against  him  in  this  State,  and  at  least  the  means  of  knowl- 
edge are  open  to  him.  But  there  are  oases  in  which  a  defendant  may  be  so  situated 
that, although  prtma/oete  chargeable  with  information  of  the  matter  alleged,  he  may 
properly  deny  knowledge  and  information  sufficient  to  form  a  belief.  As,  the  ezis;- 
ence  of  a  judgment  against  him  in  a  foreign  tribunal  in  an  action  in  which  he  was 
not  senred  with  process.    Ketekam  ▼.  Ztrtga^  1  Smith,  555. 

e.  An  answer  is  insufficient,  if  it  denies  merely  upon  information  an  allegalion, 
the  truth  or  falsity  of  which  ts  within  the  defendant's  own  knowledge  {Edwordt  v. 
Lent,  8  Pr.  R,  28) ;  but  if  the  facts  are  not  within  the  personal  knowledge  of  the 
defendant,  it  seems  an  averment  on  belief  is  sufficient.  Radway  r,  Mather,  5  Sand., 
654.  Thus,  where  the  allegations  of  a  complaint  were,  **  the  pUdntiff*  believea,"  Slc, 
PneTi  J.,  held,  that  the  objection  that  an  allegation  is  on  belief  only,  is  a  formal 
objection,  and  should  not  be  taken  by  demurrer;  and  then  continues,  ''The  code  does 
not,  in  terms,  require  that  matters  contained  in  a  pleading,  which  are  not  within  tbe 
personal  knowledge  of  the  party,  shall  be  stated  on  his  information  and  belief;  and 
by  tbe  section  which  prescribes  the  form  of  verification,  it  is  only  to  his  belief  of 
such  matters  that  he  swears.  It  is  a  reasonaUe,  if  not  a  neceasary  inference,  that 
his  belief  only  is  requisite  to  be  stated;  The  object  of  the  code  is,  that  every  suit 
shall  be  prosecuted  and  defended  in  good  faith,  and  this  is  secured  if  the  materia} 
allegations  in  the  pleading  are  believed  by  the  party  to  be  true.  As  the  averment  of 
his  belief  is  not  traversable,  a  statement  of  its  grounds  is  immaterial.  It  is  true  that 
the  form  of  the  verification  requires  the  party  to  swear  to  his  belief  of  the  matters 
stated  in  the  pleading  on  information  and  belief;  and  hence  it  is  inferred  that  thii 
statement  must  be  found  in  the  pleading ;  but,  even  upon  the  supposition,  which  I 
am  far  from  admitting,  that  this  form  of  the  verification  must  be  literally  followed,  a 
statement  on  belief  may  be  fairly  construed  as  a  statement  by  implication  on  infor- 
mation, since,  as  a  general  rule,  it  is  on  information  that  the  belief  must  be  founded.*' 
Radway  v.  Mather,  supra. 

/.  The  code  prescribes  three  forms  in  which  a  defendant  may  pat  in  issue  the 
allegations  of  the  complaint.  The  jirsi  ia  when  the  hci  alleged  is  a  matter  withia 
the  personal  knowledge  of  the  defendant ;  the  tecond  m  when  the  matter  alleged  is 
not  within  the  personal  knowledge  of  tbe  defendant,  but,  relying  on  information,  be 
either  believes  or  does  not  believe  the  allegation  to  be  true ;  the  third  ia  when  he 
has  no  such  knowledge  or  information  as  will  enable  him  to  form  a  belief  whether 
the  allegation  be  true  or  not.  These  forms  of  pleadings  may  not  be  indiscriminately 
adopted.  If  the  matter  alleged  is  such  as  must,  from  its  very  nature,  be  within  the 
defendant's  own  personal  knowledge,  he  cannot  deny  it  upon  tn/ormalton  merely* 
If  it  be  a  matter  respecting  which  he  have  no  mrsonal  knowledge,  he  must  deny  it 
upon  his  information,  if  he  has  such  information  as  will  enable  him  to  say  he  believes 
it  to  be  untrue.    When  he  is  unable,  either  from  his  own  knowledge  or  upon  infer- 
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Batim  he  hai  reoeived,  to  my  whether  the  allegation  ia  true  or  not,  he  may  aay  ao, 
and  this  will  be  aaflBoient  to  put  the  allegation  io  lasoe.  The  answer  will  be  iusuffi- 
cieot,  if  it  denies  merely  upon  information  an  allegation,  the  truth  or  falsity  of  which 
is  withu  the  defendant's  own  knowledge.  So,  also,  it  will  be  insufficient  if  it  allege 
merely  that  the  defendant  has  not  sufficient  knowledge  on  the  subject  to  form  a  be- 
lief, vjtbont  referring  to  his  information.  It  is  only  when  he  has  neither  knowledge 
sor  iDibrmation  sufficient  to  enable  him  to  form  a  belief  on  the  subject,  that  he  can 
ooDtroYert  an  allegation  under  this  provision.  Per  Harris,  J.,  in  Edward$  v.  Lenti 
8ft.B.,28. 

s.  The  code  now  requires  a  general  or  tpeeifie  denial ;  and  the  defendant  roust 
awwer  absolutely,  without  any  qualification  whatever ;  unless  he  has  neither  knowl- 
edge nor  infurmation  sufficient  to  form  a  belief;  and  a  denial  of  a  material  allegation 
of  the  complaint  on  information  and  belief,  is  not  such  a  denial  as  is  prescribed  by 
the  code,  and  the  complaint  in  respect  of  the  allegations  referred  to  by  such  a  form 
of  denial,  must  be  taken  as  true.  Hacket  v.  Rieharde,  11  Ijcg.  Obs,  315.  Thus, 
where  an  answer  admitted  (by  not  denying)  all  the  facts  in  the  complaint,  but  simply 
denied  on  information  and  belief  the  concluding  allegation  of  the  complaint,  that  the 
plaintiff  bad  sustained  damage  to  a  certain  amount, — Daly,  J.,  gave  judgment  for 
the  plaintiff,  and  remarked,  *'The  code  now  requires  a  general  or  specific  denial  of 
each  material  allegation,  or  else  of  any  knowledge  or  information  thereof  sufficient 
to  form  a  belief.  The  danse  allowing  a  denial  according  to  his  knowledge,  informa- 
tion, or  belief,  has  been  stricken  out;  and  I  suppose  the  construction  of  the  amended 
section  now  is,  that  the  defendant  must  deny  absolutely,  without  any  qualification 
whatever,  unless  be  can  deny  that  he  has  either  knowledge  or  information  sufficient 
to  form  a  belief.  Where  he  cannot  do  this,  as  where  he  has  knowledge  or  informa- 
tioQ,  and  luu  formed  a  belief,  he  mnst  deny  positively ;  for  he  cannot  traverse  the 
allegation  now,  except  in  one  of  two  modes.  The  intention  of  the  legislature  appears 
to  l^ve  been,  to  allow  the  defendant  less  latitude  in  traversing  the  complaint  than 
theretofore ;  for  tbey  have  designedly  omitted  the  provision  allowing  a  denial  upon 
knowledge,  information,  or  belief,  and  substantially  re-enacted  the  form  prescribed 
when  the  code  was  first  passed  (Code  of  1848,  s.  122),  and  which  form  must  now  be 
strictly  followed."  Jb.  We  regard  the  foregoing  remarks  as  a  correct  interpretation 
of  the  law.  The  decision  seems  in  conflict  with  numerous  expressions  in  other  cases ; 
bat  probably  those  expressions  escaped  their  authors  without  haviag  their  attention 
directed  to  the  fact  of  the  alteration  efi^ected  in  the  149th  section  by  the  amendment 
of  1852.  Thus,  in  Kinkaid  v.  Kipp^  11  Leg.  Obs.,  314,  Emmet,  J.,  assumes  that  a 
denial  may  be  made  on  information  and  belief;  so  did  Harris,  J.,  in  Edwards  y. 
Lent,  8  Pr.  R.,  28 ;  and,  as  it  would  seem,  so  did  Duer  and  Oakley,  J  J.,  in  Radway 
V.  Mather,  5  Sand.,  655.  The  construction  of  Daly,  J.,  seema  to  be  corroborated  by 
the  deeisiooin  Trueeoti  v.  Vole,  7  Pr.  R.,  221. 

h.  And  under  the  code  of  1851,  in  an  action  for  an  assault  and  battery,  the  com- 
plaiat  alleged  that  the  defendant  spat  in  the  face  of  the  plaintiff.  The  answer  as  to 
this  was,  Uiat  the  defendant  bad  not  '*  knowledge  or  information  sufficient  to  form  a 
belief  whether  he  did  spit  in  the  plaintifi^s  face  or  not,  and  therefore  he  denied  the 
same.**  The  plaintiff  moved  to  strike  out  the  answer  as  sham,  irrelevant,  or  f^ivo- 
Jons;  and  the  motion  was  granted.  Oakley,  Ch.  J.,  said,  The  motion  gives  rise  to 
this  question,  wbetber  the  defendant  may  put  in  an  answer  in  this  form,  to  a  fact 
which  if  presumptively  within  his  own  personal  knowledge.  We  think,  as  a  general 
roie,  he  cannot.  There  may  be  cases  in  which,  although  apparently  within  his 
knowledge,  he  does  not  know  or  remember  the  facts  allei^ed.  If  so,  he  must,  in  his 
answer,  or  in  the  affidavit  verifying  it,  state  the  lapse  of  time  or  other. circumstances 
which  he  supposes  will  warrant  the  qualified  denial  permitted  by  the  code  when  the 
party  haa  not  knowledge  or  information  sufficient  to  form  a  belief.  Richardson  v. 
Wdton^  4  Sand.,  708. 

€.  It  was  held  under  the  code  of  1851,  that  a  defendant,  sued  as  the  joint  maker 
of  a  promissory  note,  could  not  ans#er  that  he  had  np  information  or  knowledge, 
whereon  to  foaod  a  belief  whether  the  note  was  made  by  the  defendants  or  either  of 
them.    Mott  v.  Burnett,  1  Code  Rep.,  N.  S.,  225. 

d.  A  partner  having  the  means  of  information  within  his  power,  could  not  answer, 
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in  retpeot  to  a  matter  of  the  paxtnenhip,  that  he  had  no  information  or  knowkdfa 
enfficieut  to  fonn  a  belief.    lb, 

a.  Where  the  compIaiDt  was  on  a  hood,  executed  by  the  defeodauta  as  anretf  for 
ono  Cavanagb,  coDditioned  to  be  void  on  payment,  by  Cavanagh,  to  the  plaintiff,  of 
the  amount  recovered  by  the  plaintiff  against  the  said  Cavanagh  in  a  suit  then  pend- 
jDfifi  set  forth  the  bond  and  conditiop,  aod  that  the  pla'mtiff  duly  recovered  judgment. 
The  defendant  answered,  that  **  he  had  no  Icnowledge  or  information,  sufficient  to 
■  form  a  belief  whether  the  plaintiff  recovered  judgment'*  The  attorney  for  the 
defendant  was  also  the  attorney  for  Cavanagh,  in  the  action  referred  to  in  the  bond. 
The  court  of  common  pleaa  struck  out  the  answer  as  sham ;  and  Daiy»  J.,  in  deliv* 
ering  the  decision,  said,  "  When  the  defendant  executed  the  bond  or  nodertaking  on 
which  this  action  is  based,  he  knew  that  the  suit  against  Cavanagh  waa  pending. 
The  attorne^^  by  whom  he  now  defends,  conducted  the  def«Dce  in  that  anit,  and  the 
judgment  is  a  public  record.  If  he  had  not  thus  constructive  notice  of  the  judgment, 
he  bad  the  necessary  means  of  information.  He  had  but  to  aak  kU  own  ollomey, 
when  that  attorney  was  preparing  the  answer  for  him.  To  permit  a  party  so  cireom- 
■tanced,  with  every  meana  of  knowledge  within  his  power,  to  answer  that  he  k«i  as 
knowledge  or  information  euficient  to  form  a  belief  whether  the  judgment  tsar 
recovereif  would  be  to  sanction  a  palpable  evasion.*'  Hanee  v.  Remming,  I  Code 
Rep^  N.  S.,  304. 

h.  In  an  action  pending  when  the  code  took  effect  (Palmer  v.  Tatee,  3  Sand., 
139),  it  was  said,  that  **  a  director  of  a  moneyed  corporation  or  banking  association, 
should  never  be  permitted  to  deny  his  own  knowledge  of  the  lawful  transactions  of 
the  company,  or  of  any  matter  which,  in  the  discharge  of  his  duties,  he  was  bound 
to  know,  if,  by  such  denial,  the  righta  of  a  third  person,  an  innocent  dealer  with  the- 
company,  may  be  prejudiced  or  affected." 

The  denial  may  he  on  belief. 

e.  "  It  would  be  abenrd  to  say  that  a  defendant  may  deny  an  allegation  of  the 
complaint,  when  he  has  not  knowledge  thereof  sufficient  to  form  a  belief,  and  yet 
shall  not  be  permitted  to  deny  such  allegation,  when  he  believes  it  to  be  natmei 
From  the  157th  section  it  may  be  implied,  that  an  answer  may  be  made  on  a  beiief 
only."    Davie  v.  Potter,  2  Code  Rep.,  99  ;  4  Pr.  R.,  155. 

xr  d.  And  where  an  answer  commenced  as  follows,  "  The  defendant  verily  bdieyea, 
and  therefore  answers,"  that,  &.c.;  it  was  held  sufficient.    lb, 

t.  An  allegation  that  a  party  ^*  belietfee  "  an  act  to  have  been  done,  is  equivalent 
to  an  allegation  that,  **  according  to  his  information,  knowledge,  and  belief,'Uneb  act 
waa  done.  Therefore,  where  a  party  alleged  that  '*  he  believee^^  the  said  note  was 
duly  presented  for  payment,  such  allegation  was  held  equivalent  to  an  aHegialion 
"according  to  his  information,  knowledge,  and  belief."  Howell  v.  Fraeer,  1  Code 
Rep.,  N.  8.,  270. 

7b  allege  ignorance  ie  not  equitdlent  to  a  denial 

f.  Thus,  where  an  answer  was  as  follows — "And  the  defendant,  further  ansmfer- 
ingj  eaye  that  he  ie  ignorant  of  whether,*-  Slc,  **  and  the  defendant  leaveo  the 
plaintiffe  to  offer  each  proof  $  thereof  ae  they  way  be  advieedV  On  the  trial,  the 
parts  of  the  complaint  thoa  answered  were  held  not  to  be  sufficiently  denied,  and 
were  taken  to  be  admitted.  The  plaintiffa  had  a  verdict  The  defendant  afterward 
moved  for  a  new  trial -^that  motion  was  denied — and  f^om  the  order  denyini^  aveh 
motion,  an  appeal  was  brought.  And  by  the  court,  **  The  allegation  in  the  aoarwerr 
that  the  defendant  is  ignorant  of  the  facts  set  up  in  the  complaint,  is  not  bu<^  an 
answer  as  is  required  by  the  code,  to  call  from  the  plaintiff  proof  of  the  complaint 
on  the  trial.  To  say  that  he  is  ignorant  of  a  fact  set  up,  may  be  true,  and  yet  the  party 
may  have  all  the  knowledge  and  information  necessary  to  establi«h  in  his  own  mia^ 
perfect  belief  in  the  existence  of  such  fact  The  intent  of  the  code  was  to  prevent 
such  a  course  of  pleading,  and  to  compel  parties  who  might  be  personally  ignorant  of 
facts  charged,  to  answer  as  to  their  information  and  belief;  and,  to  protect  them  in. 
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tnch  Cttes,  permitted  them  to  say  whether  they  had  snch  information  or  not.  Sap- 
poee  the  qoestion  had  been  the  ezeeation  of  a  deed  of  these  premises  which  was  set 
oat  in  the  eomplaint,  and  the  defendant  should  answer  that  he  was  ignorant  whether 
the  deed  was  execoted  or  not,  and  yet  he  knew  from  the  signature,  the  aeknowledg- 
meot,  and  the  recording,  that  such  a  deed  had  been  made  and  was  In  existence — 
wooJd  the  answer  of  igooraoce  comply  with  the  rules  pf  pleading  in  the  code,  or 
wooid  it  be  proper  for  the  defendant  to  admit,  that  from  the  facts  of  which  he  was 
informed,  he  believed  the  deed  was  executed! "  Wood  v.  Stantiahy  3  Code  Rep., 
152. 

Tie  demal  thould  not  be  in  the  alternative  or  in  the  conjunctive, 

a.  Tbofi,  where  the  complaint  alleged  that  the  defendant,being  in  failing  oircum- 
idoees,  pnrehaeed  gooda  of  plaintiff;  and  to  obtain  said  goods,  and  to  deceive  and 
defraud  plaintiff,  defendant  represented  to  plaintiff  that  he  was  in  good  ciroum- 
ttanees,  and  worth  more  than  $3,000  over  and  above  all  his  debts  and  liabilitiee ;  that 
neb  repreaentationa  were  false,  and  were  made  to  obtain  poeaeasion  of  said  gooda, 
defeodant  having  no  intention  to  pay  for  same,  dtc, — ^the  answer  denied  that 
defendant  was  in  ftiilingciroumstancea ;  and  that  to  obtam  said  goods  and  to  deceive 
and  defraad  plaintiff  defendant  repreaented  to  him  that  he  was  in  good  eircam* 
stanoea,  or  that  he  was  worth  more  than  (3,000,  or  that  he  di4  not  intend  to  pay 
for  said  goods ;  or  that  any  representation  made  by  defendant  waa  false  or  to  obtain 
said  goods.  The  plaintiff  mov^  to  strike  out  a  portion  of  the  answer,  on  the  ground 
that  it  eel  forth  two  defencea,  not  separately  stated  ;  and  it  was  contended  that  if 
the  defendant  did  not  make  the  alleged  representations,  then  he  had  a  good  defence 
on  that  ground  alone,  and  if  he  did  make  the  alleged  repreiseutations,  and  they  were 
true,  then  their  truth  was  a  defence,  and  that  by  denying  as  well  the  making 
as  the  falsity  of  said  representations,  two  defences  were  combined  in  one  answer. 
Bat,  by  Shankland,  J.,  *'  I  am  of  opinion  that  it  is  competent  for  the  defendants  to 
answer  as  they  have  done  in  this  case.  They  had  the  right  by  a  general  denial  to 
eUtge  the  plaintiff  to  prove  both  the  representations  and  their  felsity  ;  and  the  spe- 
cific denials  of  the  answer  require  him  to  do  no  more  than  that.  The  answer  does  not 
eooisin  a  double  defence  because  it  denies  two  facts,  both  of  which  are  necessary  to 
Toakt  out  a  cause  of  action.  If  this  were  so,  an  answer  could  never  deny  more  than 
one  material  allegation  of  the  complaint,  and  would  of  necessity  admit  all  the  rest ; 
or  the  defence,  although  consisting  of  bald  denials  of  allegations  on  the  other  side, 
would  call  for  as  many  separate  answers  as  there  are  material  allegations  to  be 
denied.  I  am  of  opinion  that  all  the  material  facts  constituting  one  cause  of  action, 
may  be  denied  in  one  answer,  however  numerous  those  facta  may  be.  The  answer 
seema  to  be  defective  m  one  respect  not  alluded  to;  namely,  it  denies  the  allege* 
tionaof  the  complaint  in  the  alternative  form — that  he  made  this  representation,  or 
that,  or  that,  or  that,  and  thus  leaves  it  uncertain  what  he  means  to  deny.  Otis  v. 
How,  8  Pr.  R.,  193. 

h.  In  thecaseofi^a/tn^er  v.  Luek  (7  Pr.  R.,  430).  the  complaint  was  for  slander ? 
and  verified.  The  answer  was  verified,  and  denied  **That  on  or  about  the  fourth  day 
of  May  last,  in  the  city  of  Williamsburg,  in  the  county  of  Kings,  he,  defendant,  did 
^Msk,  utter,  and  publish,  of  and  concerning  the  plaintiff,  in  a  publio  manner  and  in 
the  praseooe  and  hearing  of  divers  persons,  the  following  false,  malicious,  and 
defamatory  worda'*  (repeating  the  words  as  alleged  in  the  complaint).  And  per 
BareoJo^  J.,  '*  That  this  answer,  upon  general  principles  of  pleading,  ia  clearly  bad, 
cannot  be  doubted.  It  simply  statea  that  the  defendant  did  not  utter  the  precise 
words,  at  the  preoise  time,  and  in  the  particular  place  and  manner,  atated  in  the 
oamplaint  How  much  of  the  complaint  is  true,  defendant  doea  not  admit  or  deny : 
be  simply  awears  that  it  is  not  ail  true.  This  answer  may,  therefore,  without 
being  litarally  £alae,  leave  a  good  cause  of  action  undenied.  If  we  tolerate  this  mode 
of  pleading,  we  abolish  the  substantial  benefits  of  a  verification.  If  the  answer  had  not. 
beea  ven6ed,  I  should  have  been  disposed  to  let  it  stand,  as  equivalent  to  a  general 
denial,  within  the  decision  of  Kellogg  v.  Church  (4  Pr.  R.,  339).  By  that  n}ude 
fobslanttal  jueiice  could  be  done;  for  if  the  plaintiff  does  not  require  the  oath,  the 
defendant  has  a  right  to  deny  the  whole  demand  or  charge  in  general  terms,  whether 
it  is  tme  or  not,  and  put  the  plaintiff  to  his  proof.    But  where  the  plaintiff  requires  a 
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yerificatioD,  he  is  entitled  to  have  the  aniwer  drawn  with  legal  eertainty  and  pre- 
oision,  80  that  the  defeodant^s  couscleuce  may  be  brought  in  direct  contact  with 
every  material  part.  The  defendant  roust  meet  the  substance  and  import,  not  the 
letters  and  figures  of  the  complaint. 

Effect  of  verifieation  on  the  denial, 

a.  The  code  makes  no  distinction  as  to  the  mode  of  denial,  whether  the  answer  is 
or  is  not  verified  (Snyder  ▼.  White,  6  Pr.  R.,  324,  Welles,  J.),  but  in  Salinger  v. 
Lutk  (7  Pr.  R.,  430),  fiarculo,  J.,  says:  *' There  is  a  distinction  as  to  the  manner  of 
denials,  in  an  answer  not  required  to  be  verified,  and  in  an  answer  which  is  required 
to  be  verified. 

Effect  of  a  general  denial, 

b.  In  one  case  it  is  said  that  under  a  general  denial  the  defendant  may  introdnee 
any  evidence  which  goes  to  controvert  the  facts  which  the  plaintiff  is  bound  to  es- 
tablish in  order  to  sustain  the  action  {Andrewa  Y,'Bondy  16  Barb.,  633);  and  in  an- 
other case  it  was  held  that  in  an  action  for  the  conversion  of  property,  an  answer 
which  denies  each  and  every  allegation  in  the  complaint,  is  a  dental  not  only  of  the 
conversion,  but  of  the  plaintiff's  title ;  and  under  it  evidence  that  the  plaintiff  had 
no  title,  IS  admissible.  The  evidence  was  admissible  under  the  general  issue  accord- 
ing to  the  former  practice,  and  is  eqnally  so  nnder  the  code  (Robimon  v.  Fraat^  14 
Barb.,  536) ;  but  the  weight  of  authority  seems  the  other  way. 

e.  Thus  in  Baker  y^  Bailey  (16  Barb.,  57),  it  is  said  general  issues  are  abdished, 
and  the  pleader  must  set  forth  the  very  facts  on  which  be  places  his  defence.  For- 
merly, under  the  general  isBue  of  non  e«f /actum,  the  defendant  might  prove  con- 
trol, lunacy,  illegality  of  consideration,  deed  obtained  by  fraud,  erasure,  and  many 
other  defences.  Kow  he  must  set  forth  the  facts  which  constitute  his  defence  in 
each  of  the  above  cases  ;  and  see  Houghton  v.  Towneend,  8  Pr.  R.,  443 ;  Oarvey  v. 
Fowler,  4  Sand.,  665. 

d.  The  code  has  given  no  sanction  to  the  revival,  in  any  form,  of  a  general  issue* 
under  which  facts  in  their  nature  constituting  a  defence,  althoagh  not  averred  in  the 
answer,  may  be  given  in  evidence  upon  the  trial ;  and  facts  tending  to  prove  that  a 
promissory  note  or  any  other  contract  was  void  in  its  origin,  on  the  ground  of  usury, 
fraud,  duress,  &c*,  are  in  their  nature  just  as  certainly  matter  of  defence  as  facts 
subsequently  arising,  and  there  exists  consequently  the  same  necessity  for  averring 
them  specifically  in  the  answer.  The  system  of  pleading  which  the  code  has  intro- 
duced rests  upon  very  sound  and  obvious  principles.  *  *  The  answer  most 
distinctly  aver  all  those  facts  which,  when  the  case  of  the  plaintiff  is  admitted  or 
proved,  the  defendant  must  prove  in  order  to  defeat  a  recovery.  Catlin  v.  Smith,  1 
Duer,  266. 

e.  A  defence  should  not  be  stricken  out  because  it  contains  matter  which  may 
be  proved  under  a  general  denial.  It  was  never  a  good  ground  of  general  demor- 
rer  that  a  plea  amounted  to  the  general  issue.  The  objection  might  be  taken,  bat 
being  regarded  as  mere  matter  of  form,  it  was  only  available  when  taken  by  epeeial 
demurrer.  The  code  has  retained  no  such  ground  of  demurrer.  The  question  in 
every  such  case  now  is,  whether  the  matters  stated  constitute  a  defence,  and  not 
whether  they  might  have  been  proved  under  some  other  form  of  pleading. — Harris, 
J.     Hollenbeck  v.  Clow,  9  Pr.  R.,  292. 

See  note  as  to  New  Matter  below ;  also  note  to  section  160. 

Note  to  Subd.  2. 
New  Matter, 

f.  What  ie  new  matter  ?  In  an  action  by  several  plaintiffii  for  an  unlawfal 
taking  of  property,  a  denial  that  the  plaintiffs  are  the  joint  owners,  is  new  m&tter. 
Walrod V.Bennett,  6  Barb.,  144. 

g.  In  an  answer  to  a  complaint  on  a  promissory  note,  an  averment  of  payiii«Bt 
IS  merely  a  denial  of  a  material  [implied]  allegation  of  the  complaint,  and  is  not  n«w 
matter.     Oieeeon  v.  Oieeeon,  1  Code  Rep.  N.  S.,  414. 

1h,  An  answer  of  payment  is  not  new  matter  requiring  a  reply.     Van  OieMou  v. 
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Tan  Okmn,  13  Barb.,  530.    [This  case  was  decided  when  the  code  required  new 
matter  in  the  answer  to  be  replied  to,  or  be  considered  as  admitted.] 

a.  A  defence  of  nul  tiel  corporation  is  not  new  matter  constituting  a  defence. 
Stoddard  T.  Onondaga  Annual  Conference,  13  Barb.,  576. 

k  The  defence  that  the  plaintiff  is  not  the  real  party  in  interest,  should  be 
speckhy  pleaded  as  new  matter.  Jackton  v.  Whedon,  1  Smith,  143.  The  decis- 
ioa  ii  so  appeal  from  the  Marine  Court.  The  action  was  for  rent.  The  answer 
deoied  the  hiring  and  occupation,  and  set  up  a  surrender  of  the  premises  to  the  plain- 
ti^  and  other  defences.  On  the  croeS' examination  of  one  of  the  plaintiff's  witness- 
ei^  it  was  sought  to  show  that  the  witness,  and  not  the  plaintiff,  was  the  owner  of 
tlie  premiseB,  and  entitled  to  the  rent,  if  any  were  due.  The  appellate  court  held 
foch  proof  not  admissible  under  the  pleadings.  That  the  defendant  should  have 
nmd  the  point  in  his  answer,  if  he  intended  to  rely  upon  it 

c.  Any  defence,  whether  legal  or  equitable,  may  now  be  interposed.  It  is  no 
loQjrer  neeeasaiy  to  bring  an  action  in  the  nature  of  a  suit  in  equity  to  restrain  pro- 
eeedtogs  in  an  action  in  the  nature  of  a  suit  at  law.  Whatever  equities  may  exbt 
between  the  parties,  which  should  prevent  a  recovery  by  the  plaintiff  of  his  legal 
elahn,  may  now  be  set  up  as  a  defence  to  the  action,  and  the  defendant  is  no  longer 
sent  to  bis  [suit  in  the  nature  of  a]  bill  in  equity  for  relief  Welles,  J.,  Hunt  v.  Far- 
mere  Lton  ^  Trust  Co.,  B  Pr.  R,  418. 

d.  Uoder  the  head  of  equitable  defences  are  included  all  matters  which  would 
before  the  code  have  authorized  an  application  to  the  court  of  chancery  for  relief 
against  a  legal  liability,  but  which  at  Jaw  could  not  have  been  pleaded  in  bar.  Al- 
len, J.,  Dohoon  ▼.  Pearee,  1  Abbott,  103. 

e.  There  is  no  warrant  in  the  code  for  inserting  in  the  answer  the  claim  that  the 
complaint  is  insaffieient :  it  is  a  demurrer  and  nothing  else.  Slack  v.  Heath,  1  Ab- 
bott, 337. 

How  new  matter  to  to  be  pleaded, 

/.  New  matter  in  avoidance,  should  confess  directly  or  by  implication,  that  but 
for  tbe  matter  in  avoidance,  the  action  could  be  maintained.  An  answer  of  new 
matter  in  avcndance,  cannot  therefore  be  pleaded  hypothetically.  Thus,  in  an 
aetioo  for  slander,  the  defendant  cannot  as  one  defence  deny  that  he  uttered  the  de- 
famatMy  worda,  and  then  suggest,  hypothetically,  that  if  he  did,  he  uttered  them 
in  reference  to  a  certain  contract,  &c  Porter  v.  McCreedy^  1  Code  Rep.,  N.  S., 
88;  Styleo  t.  Wooden,  ib.  409;  6  Pr.  R.,  84;  Buddington  v.  Davie,  ib.  401 ; 
Limit  V.  Kendall,ib.  59. 

g.  To  a  complaint  which  charged  the  defendant  with  digging  a  ditch  across  the 
■de-walk,  and  carelessly  permitting  the  same  to  remain  open  and  uncovered  ;  and 
that  in  conacquence  the  plaintiff's  wife  fell  into  said  ditch, — ^the  answer,  beside  a 
general  dental,  aad  as  a  separate  defence,  alleged  that  t/such  ditch  was  dog,  it  was 
done  withoot  his  knowledge,  and  that  said  ditch,  if  any,  was  well  guarded,  and  if 
p)aiotiff*B  wife  fell  in,  it  was  her  own  fault.  On  motion,  Harris,  J.,  struck  out  such 
allegatioBa  as  being  hypothetical.     Wieo  v.  Fanning,  9  Pr.  K,  543. 

k.  Id  an  action  to  foreclose  a  mortgage,  brought  by  the  assignee  of  the  mortgage, 
the  defendants  put  in  an  answer,  denying  that  the  mortgagee,  for  a  valuable  consid- 
eration paid  by  the  plaintiff,  duly  assigned,  transferred,  and  delivered  the  mortgage 
to  the  plaintiff;  and  alleged  that  the  same,  if  ever  sold  by  the  mortgagee,  was  in 
fact  sold  to  B.,  one  of  the  defendants,  and  that  t/«ny  assignment  was  ever  executed 
^J  the  mortgagee  to  the  plwntiff,  the  same  was  only  so  in  form,  and  that  B.  furnish- 
ed the  money  to  purchase  the  same ;  and  that  he  was  the  true  party  in  interest, 
sad  that  the  suit  should  have  been  brought  in  his  narne, — held  that  the  answer  was 
defective,  because  it  set  up  mattef  in  avoidance,  without  admitting  that  but  for  the 
avoidance  the  action  coold  be  sustained  ;  because  it  was  hypothetical ;  because  it 
set  op  matter  in  avoidance,  and  at  the  same  time  denied  the  allegation  it  sought  to 
avoid;  and  because  it  attempted  to  show,  argomentatively,  that  tbe  mortgage  had 
i>eea  paid,  withoot  asserting  the  fact.    Arthur  v.  Brooke,  14  Barbb,  533. 

i  Hypothetical  pleading  is  objectionable ;  but  there  are  cases  in  which  a  defend- 
aat  may  be  permitted  to  answer  in  a  hypothetical  form,  and  indeed  in  which,  being 
called  upon  to  answer  under  oath,  he  can  as  a  conscientious  man  answer  in  that  form 


198  AN8WEB.  [§  U9. 

only  without  wftiving  ona  or  nwre  of  bis  def^noes,  and  this  he  cannot  be  required  to 
do.  It  is  clear  to  my  mind  that  a  defendant  cannot  be  required  as,  a  condition  of 
averriDg  new  matter  to  make  an  admission  of  the  facts  alleged  which*  shall  preclode 
him  from  denying  them  on' the  trial.  Such  was  not  the  rule  before  the  code,  and 
0Qoh  is  not  the  rule  now.  It  is  only  fw  the  purposea  of  the  ieeue  formed  upon  the 
new  matter  that  the  defendant  must  admit,  or  rather  that  he  is,  by  setting  np  the  new 
matter,  deemed  to  admit  the  truth  of  the  allegations  avoided  thereby.  This  is  the 
whole  of  the  rule  ;  and  the  defendant  was  not  required,  even  for  this  purpose,  to 
admit  the  allegations  in  terms ;  on  the  contrary,  the  form  of  special  pleas  in  approved 
use  are  many  of  them  hypothetical  in  their  construction.  For  example,  a  plea  of  license 
in  covenant  where  breaches  are  assigned,  after  pleading  non  e«(/acftrfn,  *^and  for  fur- 
ther plea  in  this  behalf  as  to  the  ta\d  eupposed  breach  of  covenant,  the  said  G.  D. 
saith,"  &e.,  sach  words  not  only  did  not  vitiate  the  plea,  but  made  the  whole  plead- 
ings consistent  and  harmonious.  And  yet,  for  the  purposes  of  the  iasne  formed 
upon  the  special  plea,  the  jdefendant  was  deemed  to  admit  the  facts  thna  supposed. 
WoodnxiT,  J.,  Keteham  v.  Zerega,  1  Smith,  560.*  In  that  case  the  answer,  aifter  a 
general  denial ,  set  up  proceedings  in  bankruptcy,  and  averred  that  **  the  aforesaid 
judgment  so  by  the  plaintiff  set  forth  in  his  complaint  (if  any  anoh  were  by  the 
plaintiff  recovered  as  by  the  plaintiff  is  alleged) ;  and  it  was  held  that  tiie  answer 
was  sufficient,  u  «.,.  not  inevffieient,  and  a  d^urrpr  to  it  waa  overruled. 

a.  An  admission  made  in  the  course  of  a  pleading  is  not  an  admission  made  for 
all  the  purposes  of  the  cause,  but,  as  Lord  Denman  stated  in  Bobim  v.  Maidttone 
(4  Q.  B.,  811),  correcting  what  be  had  said  in  Bingham  y.  Stanley  (3  Q.  K,  1S7), 
is  **  an  admission  for  all  purposes  regarding  the  issue  arisiog  from  that  pleading.'' 
Hand,  J.,  Ayree  v.  Covill,  18  Barb.,  264;  and  see  Troy  R,  R.  Co*  t.  Kerry  17 
Barb.,  581,  and  note  to  section  168. 

b.  The  new  matter  must  be  facts ;  and  where  the  answer  alleged  thai  the  note 
sought  to  be  recovered  upon  was  obtained  by  fraud,  but  did  not  set  out  the  fiM)ts.and 
circumstances  of  such  fraud,  it  was  held  insufficient  on  that  ground.  McMwray  v. 
(?t/ord,5Pr.R.,14. 

e.  The  code  requires  the  statement  of  new  matter  to  be  in  ordinary  and  coneifle 
lasgUBge.  This  does  not  authorize  a  party  to  set  out  all  the  evidence  in  the  case, 
nor  to  plead  a  mere  presumption  of  a  fact.  Facts  should  be  stated  according  to  their 
legal  effect;  and  therefore  in  an  action  to  foreclose  a  mortgage,  it  was  held,  that  the 
defendants  could  not  set  up  in  their  answer,  a  purchase  of  the  noortgage,  pre- 
mises from  the  mortgager,  without  notice  of  the  mortgage,  and  quiet  possesion 
claiming  as  owners,  for  more  than  2U  years  before  salt  commenc^  ;  the  answer 
should  have  been  payment  Pattieon  v.  Taylor,  1  Code  Rep.,  N.  S.,  174.  Tha 
case  seems  in  conflict  with  a  dictum  in  Oarvey  v.  Fowler  (4  Sand.,  665)',  where 
it  was  said,  that  in  an  action  on  a  check,  if  the  plaintiff  intends  to^rely  on  facts  which 
excuse  notice  of  presentmeut,  he  must  plead  suob  facta  An  averment  of  due  notice 
of  presentment  will  not  suffice. 

d.  Where  matter  of  defence  occurs  after  the  conunencement  of  the  action,  [aad 
before  answer]  it  may  be  set  up  by  answer.    (3  £dw.,  Ch.  R.,  110 ;  3  Pr.  IL,  414.) 

e.  Any  facts  existing  at  the  time  the  defendant  answers,  and  which  abow  that 
the  plaintiff  ought  not  to  have  judgment  against  the  defendant,  may  be  inserted  iothe 
answer.  Thus  if,  intermediate  the  commencement  of  the  action  and  the  time  of 
putting  in  the  answer,  the  defendant  has  satisfied  the  plain! iff^s  clajkn  or  cause  of 
action,  he  may  aet  op  thia  (act  in  his  anawer,  as  a  defence  to  the  action.  Willi*  v. 
Chipp,  9  Pr.  R.,  568. 

/.  If  the  new  matter  occurs  after  answer  put  in,  the  defence  nnst  be  nsade  by  a 
supplemental  answer.    H&rnfager  v.  Homfager,  1  Code  Rep.,  N.  8.,  180. 

g.  To  authorize  a  defence  on  the  trial  that  the  plaintiff  is  not  the  real  party  in 
interest,  must  not  only  allege  the  facts  which  show  that  to  be  the  easev  but 
should  negative  the  exceptions  in  section  113;  thus,  where  In  an  action  on  a  pro> 
mfssory  note, — payee  against  maker — the  answer  set  up  that  *'  the  plaintiff  is  not  the 
sole  owner  and  bolder  of  the  note,  but  owns  the  same  jointly  with  one  A.  0.  W.," 
and  '*  therefore  the  said  plaintiff  is  not  individually  entitled  to  recover  against  the 
defendant,"  the  answer  was  held  to  be  insufficient.  It  ahould  have  gone  ferUier, 
and  negatived  that  the  plaintiff  was  a  trustee  of  an  express  trust  as  to  A  C.  Ws  in* 
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timi,  or  otherwbe  entitled  to  ine  wilbout  joiniDg^  A.  C.  W.     Tompkins  y.  Acer, 
lOPr.R.,309. 

0.  An  answer  wbich  alleged  "  that  tbe  plaiDtiflT  who  proeecntei  the  action  is  not 
the  nal  party  in  interest  therein,  nor  is  he  an  executor  or  administrator,  or  a  trustee 
of  aa  eipRSB  trust,  or  a  person  ezpresiily  authorized  by  statute  to  sue  without  joining 
with  liiai  the  person  for  whose  benefit  the  suit  is  prosecuted,'*  held  bad  on  demurrer, 
lor  tile  reason  that  it  did  not  state  the  (acts  upon  which  the  defendant  relied  to  sustain 
bit  allegation  that  the  plaintiff  had  no  right  to  sue.  Bustell  t.  Clappj  3  Code  Rep., 
64  ;  4  Pr.  R.,  347. 

k.  The  word  defence  in  the  seoond  subdivision  has  no  application  to  that  part  of 
the  answer  which  contains  denial  only,  it  is  used  in  reference  to  new  matter,  and  it 
most  be  such  new  matter  as  constitutes  a  defence,  and  the  question  is — must  it  be 
Dew  matter  which  constitutes  a  complete  bar  to  the  action ;  semble  it  need  not 
*  *  *  *  A  partial  payment  or  set-off  is,  m  common  parlance,  a  defence  pro 
Unte,  and  a  defendant  may  avail  himself  of  such  a  defence  by  answer,  alleging  snch 
part  payment.    Houghton  ▼.  Towneend^  8  Pr.  R.,  441. 

c.  Under  the  code  of  1851  it  was  held  that  an  averment  in  an  answer,  that  the 
facts  stated  were  *'  true,  as  this  defendant  has  been  informed  and  believes,"  was 
equivalent  to  an  averment  on  information  and  belief.  Fry  v.  Bennett,  l  Code 
Rep.,  N.  8.,  238  ;  Radway  v.  Mather,  5  Saod.,  656. 

d.  Id  the  case  of  Trueeott  v.  Dole  (7  Pr.  R..  221),  Sill,  J.,  after  a  very  iogenious 
argument,  came  to  the  conclusion  and  decided  that  the  allegations  of  a  pleading, 
whether  of  matter  within  the  personal  knowledge  of  the  party  pleading,  or  of  matter 
alleged  on  his  information  and  belief  only,  should  be  alleged' positively ;  and  that 
the  words,  ^  as  defendant  believes,"  or  words  to  a  like  effect,  prefixed  or  affixed  to 
an  allegation,  were  redundant. 

See  note  to  sect  160,  and  note  "  Effect  of  general  denial,^^  supra,  p.  J  96. 

Counter-claim, 

e.  Prior  to  the  amendment  of  1852,  the  word  aet-off  was  used  in  this  section. 
When  the  section  contained  the  word  set-off,  it  was  considered  to  mean  the  set-off 
alkved  by  the  revised  statutes,  and  that  it  could  be  set  up  only  in  the  oases  thereby 
provided  for.  It  was  held  that  in  an  action  for  a  tort,  the  defendant  oould  not  answer 
that  he  had  a  inouey  demand  against  the  plaintiff,  and  seek  to  have  that  set  off 
against  the  plaio^ff^s  damages.    Anon.     1  Code  Repi ,  40. 

/.  A  statement  of  set-off  in  the  answer  was  a  defence.    Ranney  v.  Smith,  6  Pr 
R^420. 

g.  In  stating  a  set-off  comprising  promissory  notes,  a  judgment,  a  chattel  mortgage, 
^.,  m  it  necessary  that  each  note,  &c.,  should  be  stated  in  a  separate  statement  of 
new  matter?  In  Ranney  v.  Smith,  6  Pr.  R.,  420;  the  answer,  by  way  of  new 
matter,  stated  a  set-off  composed  of  sundry  items,  among  wbich  were  four  promissory 
nates ;  and  in  the  part  of  the  answer  reUting  to  the  notes,  the  defendant  alleged  the 
plaint^s  indebtediieBs  in  the  snm  of  0500,  on  (our  several  notes  made  by  the  plain- 
tiff* the  answer  Uien  staled  a  judgment  against  the  plaintiff  in  favor  of  the  defend- 
ant, and  a  chattel  mortgage  executed  by  the  plaintiff  to  the  defendant,  and  averred  a 
proniie  \n  the  plaintiff  to  pay,  and  offered  to  set  off  the  moneys  due  by  the  plaintiff  to 
him  the  defendant  The  plaintiff  moved  to  strike  out  that  part  of  the  answer  relat- 
iDg  to  the  notes,*on  the  ground  that  the  notes  were  not  separately  stated.  In  denying 
the  motion,  Marvin,  J.,  said,  What  constitutes  a  defence  here?  Set-off.  And  of 
what  is  the  aet-off  composed?  The  notes,  judgment,  and  chattel  mortgage.  It  is 
urged  that  each  note  constitutes  a  defence,  to  the  extent  it  may  reduce  the  plaintiff's 
claim,  and  that  therefore  each  note  should  be'  stated  in  a  separate  statement  of  new 
matter.  This  does  not  follow.  All  the  notes  constitute  a  set-off,  and  it  is  not 
objectionable  to  include  all  the  notes  in  the  same  statement  of  new  matter. 

h.  In  an  action  for  a  money  demand  on  contract,  the  defendant  can  set  up  in  his 
answer,  matter  falling  short  of  a  defence,  by  way  of  recoupment  in  mitigation  of 
damages.     WUlig  v.  Taggard,  6  Pr.  R,  433. 

i  Thus  a  set-off  may  be  set  up  by  answer,  although  it  be  not  claimed  as  a  full 
•defBWM.    It  is  good  a«  far  as  it  goes.    lb.    So  of  part  payment    Houghton  v. 
7e«aMBd,8Pr.  R.,441. 
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a.  In  an  action  for  a  tort  (ezoept  libel  or  alander),  the  defendaBt  cannot  set  op^^ 
by  answer  matter  in  mitigation,  of  damagei ;  bat  if  they  eii«t,  he  may  giTe  evi- 
dence  of  them  on  the  trial  or  atteasment  of  damages.  Rotentkal  r.  Bruth,  1  Code 
Rep.,  N.  8.,  228,  and  see  Schneider  y.  Shultx,  4  Sand.  664. 

b.  Where  a  defendant  sets  up  a  counter-claim  in  his  answer,  and  also  commen- 
ces a  orois-action  for  the  recovery  of  the  same  cause  of  action  as  that  embraced  in 
the  counter-claim,  be  may  be  made  to  elect  on  which  he  will  rely,  his  answer,  or  bis 
cross- action.  Fabrieotti  ▼.  Lounitx,  I  Code  Rep.  N.  S.,  121 ;  Hammond  ▼.  Bakery 
lb.  105. 

e.  Where  B.,  after  setting  up  new  matter  in  his  answer  to  an  action  by  A.,  after- 
wards sued  A.  for  the  same  matter  as  that  set  up  in  his  answer,  held,  that  A.  might 
moye  in  the  action  by  B.  for  a  reference  to  inquire  if  the  cross-action  was  for  the 
same  cause  as  the  matter  set  up  in  the  snswer  in  the  first  action,  and  if  the  report 
was  in  the  affirmative,  that  A.  would  be  entitled  to  an  order,  dismissing  B.'s  cross-ae- 
tios.     Farmer^e  Loan  and  Tniet  Co.  v.  Hunt,  I  Code  Rep.,  N.  S.,  1. 

See  section  150  and  notes. 

AnSWSB   in   rAaTICXTLAR  CASES. 

Aioault. 

d.  The  complaint  alleged  that  "oner  abmit  the  ISth  day  of  December,  1849,  It 
Marcellos,  the  defendant  wrongfully  made  an  assault  on  the  said  A.  B."  The  an- 
swer denied  '*  that  on  or  about  the  18M  day  of  December^  1849,  at  the  town  of  Ma^ 
cellus,  or  at  any  other  place,  he,  the  disfendant,  wrongfully  made  an  assault,"  &e.  It 
was  held  that  the  answer  was  virtually  an  admission  that  the  defendant  made  the 
assault,  and  was  at  most  but  a  denial  of  the  time  when,  and  the  place  at  which,  the 
assault  was  made.    Baii;er  v.  Bailey ^  16  Barb.,  55. 

BilU,  Notee,  ^c.    (See  Promiewry  Notee,) 

Divorce, 

e.  To  a  complaint  for  a  divorce  by  a  wife  against  her  husband,  charging  cmelty*^ 
the  defendant  may  in  his  answer  show  the  provocation  given  by  the  wife,  and  which 
led  to  the  alleged  acts  of  cruelty.    Devraiemee  v.  Devraismee,  2  Code  Rep.,  IS4 

/  Where  in  such  a  case  the  complaint  alleges  the  receipt  of  a  dowry,  the  defend- 
ant may  state  in  his  answer,  the  value  of  the  property  received,  and  whatequitiei 
he  has  in  opposition  to  the  wife's  claim.    Jb, 

See  rule  64  Supreme  court  rules,  in  appendix. 

Ejectment 

g.  It  had  been  intimated  that  in  an  action  of  ejectment,  where  the  plaintiff  alleg- 
ed a  legal  title,  the  defendant  could  not  set  up  in  his  answer  an  equitable  title  as  a  de- 
fence. {Hilly,  McCarthy,  3  Code  Rep.,  43 pCocAran  v.  Webb,^  Sand.,  653; 
Crary  v.  Goodman,  9  Barb.,  657.) 

h.  In  Dewey  v.  Hoag  (15  Barb.,  369^  Hand,  J.,  held  that  an  action  to  recover 
the  possession  of  real  estate  wrongfully  withheld  ^ejectment)  may  be  met  by  aa 
equitable  defence,  or  counter  claim.  **  But  if  that  is  now  the  correct  practice  to 
defeat  a  recovery,  the  defendant  must  become  an  actor  in  respect  to  hie  claim,  and 
his  answer  must  contain  all  the  elements  of  a  bill  or  cross  bill,  and  he  must  ask 
affirmative  relief."  And  where  a  recovery  is  attempted  to  be  resisted  by  interpos- 
ing an  equitable  counter-claim  in  the  nature  of  a  cross  bill,  the  ordinary  mode  of 
statement  in  a  bill  in  chancery  is  sufficient,    lb, 

t.  In  an  action  to  recover  the  possession  of  real  property  wrongfully  withheld 
(ejectment),  a  defence  or  counter  claim  that  the  defendant  had  agreed  to  convey  the 
property  to  the  plaintiff,  would  be  absurd.    Hand,  J.,  Dewey  v.  Hoag,  15  Barb., 370. 

j.  According  to  Cochran  v.  Webb  (4  Sand.,  653),  it  was  erroneous  to  deny  the 
plaintiff's  legal  title,  and  also  set  up  an  equitable  defence  looking  to  affirmatire  relief.. 
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Od«  of  the  namna  there  eiYen  » that  the  ieraefl  are  to  be  tried  differently.    Hand* 
J.  Ih. 

Foreele$ure^ 

a.  In  trait  to  foreclose  a  mortgage,  the  oomplaint  alleged  the  making  by  the  de- 
fendaot  of  a  bond  conditioned  for  the  payment  of  a  certain  anm  and  interest ;  and 
that  if  default  shoald  be  made  in  payment  of  the  interest,  the  principal  shoald  imme- 
diately become  doe ;  and  that  the  mortgage  contained  the  like  condition  as  that  con- 
tained io  the  bond.  The  answer  denied  that  the  mortgage  contained  any  snch  con- 
dition as  alleged.  It  was  held  that  the  answer  was  snffieienti  and  that  it  took  isBn& 
on  a  material  allegation.    Dimon  ▼.  Bridge$t  8  Pr.  R.,  16. 

Fraud. 

h,  A  defendant  in  a  bill  to  get  back  goods  obtained  by  Arand  was  compelled  to 
make  answer  thereto.  (Laws  of  1833,  p.  17 ;  2  R.  S.,  235).  St/kin  y.  Manning,  4 
£dv.  Ch.  R.,  37. 

Good9  Sold. 

c  In  an  action  for  the  price  of  goods  sold,  &c.,  against  several  defendants  alleged 
in  the  complaint  to  be  partners  in  business,  one  of  the  defendants  answered  that  he 
"  nerer  was  a  co-partner  "  with  the  other  defendants,  naming  them ;  and  the  an- 
swer was  held  snffioient  to  form  an  iasne.     Corning  y.  Haight,  1  Code  Rep.,  72. 

Judgment — Action  on, 

d,  '^  Before  the'eode,  the  only  defence  which  conld  haye  been  pleaded,  in  an 
aetion  on  a  jodpnent,  would  haye  been,  nul  tiel  record.  Nil  debit^  or  any  defence 
npeo  the  mentfl^  or  which  went  to  question  the  conclusiyenees  of  the  record, 
would  haye  been  entirely  inadmisBible.  The  only  issue  to  be  tried^,  the  issue  of  nul 
tiel  record^  would  haye  been -tried  by  the  court.  The  record  being  in  this  court,  the 
court  would  hay«  tried  it  by  inspection ;  and  no  other  eyidence  on  the  part  of  the 
plaiotiff  or  defeodant,  could  haye  been  offered.  These  were  the  rules  of  pleading 
and  trisl  before  the  code,  and  I  am  not  aware  that  the  code  hasliltered  them.  It  has 
not  abolished  the  principle,  that  rights  secured  b^  judgment  cannot  be  contested ; 
that  the  eyidence  famished  by  the  record  of  such  judgment,  cannot  be  oontroyerted ; 
and  that,  on  producing  the  record,  the  plaintiff  ia  entitled  to  judgment'*  Dobeon  y. 
Pearee,  10  Leg.  Obe.,  177. 

^  Libel 

See  section  165  of  thia  cod& 

Limitation^  Statute  oj. 

See  section  74  of  this  code. 

Partition. 

e.  An  aDegalion  in  an  answer  in  a  partition  suit,  that  the  plaintiff  had  unrea- 
sonably refosed  to  make  partition  by  deed,  waa  stricken  out  as  irreleyant  and 
friydona    McOowan  y.  Aforroio,  3  Code  Rep.,  9. 

/.  In  proceedings  for  a  partition  under  the  Reyised  Statutes,  the  pleadings  are 
intended  to  be  like  those  in  an  action  in  which  the  petition  shall  stand  for  the  com- 
plaint;  and  any  thing  may  be  pleaded  which  wilt  abate  the  action  or  bar  the 
petitioner's  right  to  a  judgment.    Reed  y.  Child,  2  Code  Rep.,  69  ;  4  Pr.  R.,  125. 

Promieeory  Note. 

g.  In  an  action  on  a  promissory  note,  indorsee  against  indorser,  the  complaint 
•Ueged  presentment  and  non -payment,  and  the  answer  was  that  as  to  the  present- 
inent  and  non-payment,  the  defendant  denied  any  knowledge  thereof  sofficient  to 
form  a  belief ;  on  motion  for  a  judgment,  notwithstanding  the  answer,  Strong,  J., 
denied  the  motion,  and  held  that  the  answer  was  sufficient  Dicker  ton  y.  Kimball^ 
1  Code  Rep.,  49.    [This  was  under  the  code  of  1848  ] 

i*  An  answer  to  a  complaint  on  a  promissory  note,  admitting  the  giying  the 
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note,  bnt  allegiog  that  the  goods  for  the  priee  of  which  the  note  wee  giveii,  wen 
inferior  |n  quality  to  those  contracted  for,  ie  bad.  Oa»tle§  y.  Woodhnue,  I  Code 
Rep.,  72. 

a.  In  an  adtion  on  a  promissory  note,  an  answer  that  the  defendant  is  not  in- 
debted in  manner  and  form  as  in  the  complaint  is  alleged,  is  not  a  sufficient  answer. 
Pierton  v.  Copley ^  1  Code  Rep.,  91. 

b.  An  answer  is  had  which  merely  alleges  that  the  note  sought  to  be  recovered 
was  obtained  by  fraud,  snd  omits  to  state  any  facts  showing  the  ciisteniyt  of  such 
fraud.    MeMurray  v.  Giffordj  5  Pr.  R.,  14. 

e.  Where  a  complaint  on  a  promissory  note  did  not  aver  the  plaintiff  to  be  the 
owner,  and  the  answer  admitted  the  allegations  in  the  complaint,  bnt  denied  that 
'*  By  reofOR  thereof**  the  plaintiff  was  entitled  to  judgment,  the  answer  was  held  to 
be  bad.    Hosie  ▼.  CaisAiiiaR,  7  Leg.  Obs.,  149. 

dL  On  a  complaint  against  a  defendsnt  as  acceptor  of  a  draft,  the  defendant  an- 
swered: '<  He  denies  that  the  defendant  in  the  complaint  mentioned,  did  as  therein 
alleged,  accept  the  draft  in  [said  complaint  mentioned ;"  the  court  ordered  it  to  bo 
struck  out.    Mier  y.  Car  Hedge,  4  Pr.  R.,  115. 

«.  In  an  action  on  a  promissory  note,  an  answer  of  payment  is  not  new  matter. 
Qieuan  y.  GieMCfi,  1  Code  Repi,  N.  S.,  414. 

/•  An  answer  which  alleged  that  said  note  was  usurious  in  its  inception,  and  that 
the  payee  knew  it  was  executed  fraudulently,  and  to  sell  usurionsly  aboye  the  rtte 
of  7  per  cent  per  annum,  to  wit,  1-^  per  cent  per  month,  held  sufficient.  &o«2d  r. 
Homer,  1  Code  Rep.,  K.  S.,  356. 

g.  Usury  cannot  be  given  In  evidence  under  a  denial  of  th«  pvoniM  to  pay. 
Fey  y,  Orimetted,  10  Barb.,  321. 

h.  A  denial  of  the  delivery  of  a  note  is  a  denial  of  indebtedness  upon  it.  Setutytt 
y,  Warner,  15  Barb.,  286. 

t.  To  a  complaint  on  a  promissory  note,  which  alloged  the  making  of  the  note 
by  the  defendant  and  the  delivery  of  it  to  the  plaintiff,  the  answer  alle^d  that  '^  the 
defendant  never  gave  the  plaintiff  the  said  note  ;**  held  that  the  answer  was  ^'a 
denial  of  the  allegation  in  the  complaint  that  the  defendant  made  the  note,  so  fiu  as 
Boaklng  includes  delivery  {Ru$aell  v.  Whipple,  2  Cow.,  536),  and  also  of  the  further 
allegation  that  the  defendant  delivered  the  note  to  the  plaintiff.  The  question  to  be 
tried  on  those  allegations  was  whether  or  not  tde  note  was  delivered  to  the  plaintiff 
as  alleged  by  him."    lb, 

j.  An  answer  which  denies  on  oath  that  the  defendant  has  any  knowledge  or 
information  sufficient  to  form  a  belief  that  the  payee  indorsed  and  delivered  the  note 
to  the  plaintiff,  intended  to  meet  a  correspondiog  allegatioi|  in  the  complaint, — is  a 
material  part  of  the  issuer  and  comes  within  one  of  the  alternatives  allowed  by  see- 
tion  149  (Sherman  y.  Buehnell^  7  Pr.  R,  171);  and  per  Mitchell,  J.:  ^'Hiif 
answer  substantially  admits  that  the  defen<(ant  made  the  note  sued  on,  but 
denies  that  he  has  any  knowledge  or  information  sufficient  to  form  a  belief  that  the 
payee  indorsed  and  delivered  it  to  the  plaintiflb.  This  is  a  material  part  of  the  issoo. 
The  plaintiffii  contend  that  a  defendant  must  answer  as  of  his  knowledge  as  to 
natters  which  it  is  presumed  are  within  his  knowledge.  This  is  to  overturn  the 
privilege  given  him  by  the  code,  which  is  in  the  alternative  to  deny  the  plaintiff's 
allegation,  or  to  deby  any  knowledge  or  information  thereof  sufficient  to  form  a 
belief.  If  a  difierent  rule  has  been  adopted  in  courta,  other  than  the  supreme  court, 
il  seems  too  clearly  at  variance  with  the  law  to  be  tollowed. 

Xr.  A  complaint  on  a  premium  insurance  note,  set  forth  the  note,  the  issning  of 
the  policy  of  insurance,  and  the  facts  which  rendered  the  defendant  liable  to  pay  the 
note.  The  answer  admitted  the  noaking  the  note  and  issuing  of  the  policy,  and  con- 
cluded in  these  words, "  as  to  each  and  every  other  allegation  of  the  complaint,  and 
not  herein  expressly  admitted,  this  defendant  has  not  any  knowledge  thereof  suffi- 
cient to  form  a  belief.''  The  plaintiff  moved  for  a  judgment,  on  the  ground  of  the 
bsofficiency  of  the  answer.  The  motion  was  refused,  and  by  Welles,  J.,  "  The 
answer  in  this  case  is  clearly  within  this  (149th)  section.  The  facts  admitted  are 
the  execution  of  the  note  and  delivery  of  the  policy.  With  regard  to  the  rendue  of  the 
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eonplaint,  the  d^fenndaot  dcnias  any  knowledge  thereof  eaffioient  to  form  a  belief.  If 
the  fiMlf  edoiitted  by  the  answer  were  sofficiesl  to  entitle  the  plaintiff  to  recover,  thie 
motion  woold  be  in  order,  and  judgment  would  now  be  rendered  in  favor  of  the 
plaintiff  Bat  each  ie  not  the  case.  There  are  iQaierial  allegations  in  the  complaint; 
which  are  not  admitted ;  and  which  remain  to  be  established.  The  defendant,  by 
ibk  denial,  has  put  the  plaintiff  to  the  proof  of  them.'*  Oenea$$  Mutual  Itu.  Co.  t. 
Mopiihea,  5  Fr.  R.,  322. 

a.  In  an  action  on  two  promissory  notes,  the  complaint  verified  aAer  allegioff 
the  making  the  noteSf  alleged  that  they  were  duly  transferred,  to  the  plaintiff,  and 
that  he  was  the  holder  ana  owner  thereof.  The  answer,  aleo  verified,  admitted  the 
making  the  notes,  '*  that  as  to  the  transfer  of  the  notes  to  the  plaintiff,  and  as  to  his 
heiDfr  the  holder  and  owner,  the  defendant  had  no  knowledge  or  information  sufficient 
to  form  a  belief;"  there  Welles,  J.,  held  it  to  be  a  good  answer,  and  said,  reflection 
had  confirmed  him  in  the  correctness  of  the  decision  in  Oenetee  MututU  Int.  Co.  v. 
JfoyntAen,  supra ;  and  that  whether  the  answer  was  or  was  not  verified,  made  no 
difference.    Snyder  v.  Wkite^  6  Pr.  R.,  321. 

See  note  to  sections  160  and  163. 

Usury. 

b.  The  defenaa  of  nsnry  most  be  speoiaUy  pleaded.  Fay  v.  Chimiteedt  10 
Bart^,32l. 

c  A  pileaduig  which  sets  up  usury,  either  as  a  ground  of  defence  or  as  a  sub- 
stantive cause  af  action,  must  set  it  up  in  clear  and  distinct  terms ;  and  the  terms  of 
the  usurious  contract,  and  the  quantum  of  the  usurious  inlereat  or  premium,  must 
be  ^leeified,  and  distinctly  and  correctly  set  out  And  where,  in  an  action  on  a 
proudssoiy  note^  the  answer  alleged  that  *'  said  note  was  usurious  in  its  inception," 
and  that  die  payee  knew  it  was  executed  fraudalently,  and  to  sell  usuriously  above 
the  rate  of  7  per  cent  per  annum,  to  wit,  one  and  a  half  per  cent,  per  month, — held, 
that  this  was  not  a  sufficient  allegation  of  usury  to  allow  evidence  to  be  given  of  it. 
Gmdd  V.  HomeTy  12  Barb^,  601. 

d.  Corporations^  by  which  is  meant  all  associations  and  joint  stock  companies 
having  any  of  the  powers  and  privileges  of  corporations  not  poosesaed  by  individuals 
or  partnerships,  are  forbidden  by  statute  to  interpose  the  defence  of  usury.  IiOWb 
9/ 1650,  cap.  172,  p.  334. 

MuesUaneaus. 

e,  Defenee. — ^What  was  a  defence  before  the  code,  is  still  a  defence,  except  in 
the  instances  where  the  code  itself  has  altered  the  law.    Bridge  v.  Pay  ton,  5  Sand.| 

217. 

/.  Prmyer  far  Relief, — ^There  is  no  occasion  for  the  answer  to  contain  any 
prayer  for  relief,  or  to  demand  relief  where  none  is  sought  by  defendant  (except  to 
be  exempt  from  the  plaintiff's  claim).  Defending  against  plaintiflT's  claim  is  not 
asking  affirmative  relief;  all  that  is  Bou(|ht  is^  to  prevent  the  plaintiff  recovering  a 
jodgmeat  Nor  is  it  necessary,  after  mserting  in  the  answer  a  statement  which 
shows  that  the  plaintiff  ought  not  to  recover,  to  accompany  it  with  the  reason  why 
be  ahotild  not  recover.  Where  a  fact  is  stated  in  a  pleading,  which  of  itself  consti- 
tntea  a  cause  of  action,  or  defence  to  the  action,  the  intent  to  rely  upon  it  is  a 
neceanry  inference.  No  allegation  to  that  effect  is  requisite,  either  in  a  complaint 
or  aaawer.    Bridge  v.  Paymn^  5  Sand.,  210. 

^  g.  Corporatien^ — A  corporation  is  held  to  greater  strietnesa  in  pleading,  where 
it  ia  aned,  and  undertakes  to  justify,  under  its  corporate  character,  or  title,  than 
whenitsaea  Millar  v.  Spatman,  1  Sannd,  339,  n.  2;  Stoddart  v.  Onondaga 
Annual  Conference,  12  Barb.,  575. 

h  Tender. — An  answer  which  sets  op  as  a  defence  a  tender  after  suit  brought, 
abould  state  the  amount  tendered ;  and  the  tender  must  be  of  the  amount  doe,  and 
the  easts  of  suit  to  the  time  of  the  tender.     The  People  v.  Banker ,  8  Pr.  R,  258. 

i  Ditregarding  An  ewer. — An  insafficient  answer  cannot  be  disregarded  with- 
ant  leave  of  the  court.  Coming  v.  Haight,  1  Code  Rep.,  72;  Harlneoe  v.  Beimett, 
3Pr.R.,289. 
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0.  In  an  Mtion  by  teveral  plaintifik,  a  defendant  may  set  np  as  a  defence  tiiat 
one  only  of  the  plaintiiSi  named  ie  the  real  party  in  intereat,  and  aa  to  that  one,  set 
np  a  conoter-clainL     CowU*  ▼.  Cowlet,  9  Fr.  R.,  361. 

h.  A  defendant  ia  not  bonnd  to  set  op  in  his  answer  a  demand  wbieb  from  iti 
natare  is  a  proper  aobject  of  a  oonoter-olaim.  He  may  elect  to  eoforce  its  recovery 
in  a  aeparate  suit  He  at  all  times  bad  snob  election  in  relation  to  a  aet-off  or  a 
recoupment  of  damages,  aod  bis  righta  in  tbis  respect  bsYO  not  been  varied  or 
affected  by  tbe  code.    HaUty  t.  Carter^  1  Dner,  667. 

e.  The  mere  pendency  of  another  action  between  tbe  same  parties  does  not 
constitute  a  legal  bar  in  every  case.  It  mast  be  sbown  that  the  action  bas  been 
brought  to  trial,  in  order  to  plead  it  in  bar  effectually.  Comptan  v.  Green,  9  Pr.  R., 
228. 

See  furtber,  as  to  answen,  sections  74, 150, 165,  S46,  247. 

§  150.  [129.]  (Amended  1849-1852.)  OaurUer  Claim.  Sev- 
eral  defences. 

The  connter-claim  mentioned  in  the  last  section,  must  be 
one  existing  in  favor  of  a  defendant,  and  against  a  plaintiff,  be- 
tween whom  a  several  judgment  might  be  had  in  the  action, 
and  arising  ont  of  one  of  the  following  causes  of  action : 

1.  A  cause  of  action  arising  ont  of  the  contract  or  transac- 
tion set  forth  in  the  complaint  as  the  foundation  of  the  plain- 
tiff's claim,  or  connected  with  the  subject  of  the  action ; 

2.  In  an  action  arising  on  contract,  anj  other  cause  of  ac- 
tion arising  also  on  contract,  and  existing  at  the  commence- 
ment of  the  action. 

The  defendant  may  set  forth  by  answer,  as  many  defences 
and  counter-claims  as  he  may  have,  whether  they  be  such  as 
have  been  heretofore  denominated  legal  or  equitable,  or  botL 
They  must  each  be  separately  stated,  and  refer  to  the  causes  of 
action  which  they  are  intended  to  answer,  in  such  manner  that 
they  may  be  intelligibly  distinguished. 

Before  tbe  amendment  of  1852  this  section  read : 

d.  Tbe  defendant  may  set  fortb  by  answer  as  many  defences  as  be  shall  have* 
Tliey  sball  eaob  be  aeparately  atated,  and  refer  to  the  canses  of  action  which  they 
are  intended  to  answer,  in  any  manner  by  which  they  may  be  intelligibly  distia- 
gniabed. 

e.  Tbe  provision  of  this  section  which  ezpresilv  allows  a  defence  sach  as  bad 
been  theretofore  deoomioated  equitable,  was  introooced  in  1852 ;  but  before  that, 
Foot,  J.  in  a  disaenting  opinion  in  Haire  v.  Baiter,  1  Selden,  363,  aaid,  **  Altboagh 
it  ia  nowhere  in  the  code  said  in  terma  that  if  there  ia  a  defeDoe  in  equity  to  an 
action  brought  to  enforce  a  strict  legal  right,  that  defence  shall  be  interposed  by  the 
anawer ;  yet  the  whole  spirit  of  the  provision  regulating  that  branch  of  practice, 
speaks  that  language." 

/.  The  separate  grounds  of  defence,  separately  stated,  take  tbe  place  of  eepaxals 
pleas.     Cobb  v.  Frazee,  3  Code  Rep.,  43  ;  4  Pr.  R.,  413. 

g.  The  defendant  mnet  state  his  defences,  if  he  )ias  more  than  one,  separately* 
He  ahonld  confess  tbe  trespaia  which  he  meana  to  juetify  or  avoid,  or  be  aboald 
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deny  it  altogether.  The  (general  inrae,  and  a  jaetification,  as  those  defenoea  were 
andenlood  ander  the  former  syetem,  Cfionot  be  anited  io  aa  answer.  Both  cannot 
bs  tine  at  the  same  time.    Royee  v.  Broion.  3  Pr.  R.,  395. 

a.  "As  I  noderstand  section  129  (now  150),  it  is  a  statutory  iohibition  against 
dopfieity,  in  stating  two  defences  together.  Each  defence  or  ground  of  defence 
most  be  separately  stated.  And  this,  I  think,  applies  to  more  than  one  defence 
to  the  same  cause  of  action,  so  that,  under  the  amended  code  (code  of  1849),  it  may 
be  doubtful  whether  what  was  matter  of  form  before,  requiriog  a  special  demurrer, 
ii  not  now  matter  of  substance.  But  it  is  not  important  to  consider  that  point  in  this 
case;  nor  whether,  if  duplicity  alone  does  not  make  the  answer  inauffieient  in  sub- 
stance it  can  be  demurred  to  now  at  all.''    Boyee  v.  Brown^  7  Barb.,  b7. 

&  A  defendant  may  ayail  himself  of  as  many  defences  as  he  may  hare,  but  each 
most  be  separately  stated,  and  be  consistent  in  itself.  Porter  y.  MeCreedy,  I 
Code  Rep.  N.  S.,  88. 

e.  Each  defence  in  an  answer  should  be  an  answer  to  the  whole  of  -the  cause  of 
action  to  which  it  is  addressed,  and  should  clearly  specify  to  which  cause  of  action 
it  is  intended  to  Apply.    Kneedler  y.  Sternberg,  10  Pr.  R.,  68. 

d.  To  a  complaint  for  goods  sold  and  deliyered,  the  answer  denied  the  sale  to  the 
defendant,  and  his  indebtedness  to  plaintiff,  and  then  alleged  that  defendant  was  the 
agent  of  another,  and  that  the  sale  was  made  under  a  special  contract  by  a  third 
person  with  defendant's  principal.  Held,  on  motion  to  strike  out  part  of  answer, 
that  aomoeh  of  the  answer  as  alleged  defendant  being^an  agent,  &c.,  was  redundant 
and  immaterial.  Leeonte  y.  Jerome^  11  Leg.  Obs.,  126;  and  per  Ingraham,  First 
Jodge,  **  If  the  defendant  was  the  purchaser,  he  is  liable ;  if  not,*and  he  was  act- 
ing as  the  agent  of  another,  then  it  is  immaterial  what  the  terms  of  the  sale  were 
in  a  contract  b>  a  third  peraon.  It  can  be  nothing  but  testimony  from  which  the 
jary  are  to  aay  whether  the  defendant  purchased  for  himself  or  not"    Ibid. 

e.  In  an  ansvrer,  each  statement  intended  as  a  defence  must  be  complete  in  itself; 
but  to  mark  it  as  a  separate  defence,  no  formal  commencement  or  conclusion  is  re- 
^oired  {Bridge  y.  Payeon,  5  Sand.,  210).    Thus,  where  the  Answer  was   **  The 
defendant  has  no  knowledge  sufficient  to  form  a  belief  whether  the  goods  mentioned 
in  the  complaint  were  sold  and  deliyered  to  him,  and  he  cannot  therefore  admit  that 
be  is  indebted  to  the  plaintiff.    That  if  defendant  is  indebted  to  the  plaintiff,  it  is  as 
one  of  the  firm  of  Payson  &  Co.,  a  firm  doing  business  at,  dLc;  and  if  any  goods  haye 
been  purchased  of  plaintiff,  it  has  been  by  defendant's  partner,  for  said  firm  of  Pay- 
son  i,  Ca" — To  this  answer  it  waa  objected  after  yerdict ;  that,  **  part  of  the  anawer 
putting  in  iasue  the  sale  to  defendant,  acts  up  one  defence,  and  if  any  other  were 
intended,  it  should  haye  been  separately  stated.*'    This  is  amplified  by  insisting  that 
the  manner  in  which  the  subsequent  defence  is  pleaded,  *<does  not  sufficiently  show 
an  intent  to  raise  an  objection  on  the  ground  of  a  nonjoinder  of  defendant's  copart- 
ner;  that  if  properly  pleaded,  the  defence  would  allege  in  terms  that  the  copartner 
ought  io  be  made  a  party,  or  would  contain  a  prayer  that  the  complaint  be 
quaabed.    As  to  all  this,  the  code  requires  separate  defences  to  be  separately  stated ; 
hot  we  apprehend  this  means  nothing  more  than  that  there  shall  be  *  a  plain  and  con- 
cisa  statement  of  any  new  matter  constituting  a  defence.'/  Each  statement  intended 
as  a  defence  must  be  complete  in  itself,  but  the  code  does  not  require  any  formal 
oommencement  or  conclusion  of  such  statements.    On  the  contrary,  the  whole  spirit 
of  the  code  is  hoatile  to  both."    Per  Sandford,  J.,  in  Bridge  y.  Payeon,  5  Sand.,  210. 

/.  The  ruling  of  the  supreme  court  on  the  point  aboye  referred  to^  is,  *'  That 
there  is  but  one  safe  rule  in  stating  actions  or  defences ;  and  that  is,  to  indicate  dis- 
tinctly, by  fit  and  appropriate  words,  where  each  cause  of  action  or  ptatement  of 
defence  commences,  and  where  it  concludes.     Lippineott  y.  Ooodtom,  8  Pr.  R.,  242. 

g.  The  decision  io  that  case  was  made  at  special  term,  and  affirmed  on  appeal  to 
the  general  term  at  Auburn,  in  June,  1853.  In  that  case  the  answer  contained  a 
fsoeral  denial,  and  new  matter.  The  new  matter  wan  introduced  in  the  follow- 
ing form:  '*  and  the  defendant  further  says  that,"  Ac,  "  That  is  the  way  the 
various  statements  are  made  of  a  defence  consisting  of  a  number  of  facts  which 
'Constitute  a  single  defence.  It  is  impossible  to  say,  from  the  form  of  this  whole 
answer,  whether  the  defendant  intended  it  as  one  single  defence  or  for  seyeral,  and 
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if  wreral,  how  many,  and  where  eaeh  begfim  or  end*.*'  And  in  Benedict  ▼.  St^- 
rnwir,  6  Pr.  R.,  098,  Selden,  J.,  after  itatiog  that  the  harden  of  analy«in|^  the  pieed- 
ingf,  and  eeparatin);  the  oaneei  of  action  and  defenoe  which  they  eontain,  ie  not  to  be 
thrown  upon  the  court  at  the  trial,  says,  *'  It  moat  be  clear  to  oTory  legal  mind,  apon 
d^berate  reflection,  that  there  can  be  no  proper  mode  of  framing  a  complaint  or 
answer  in  a  common 'law  action  withoot  distioguisbing  each  separate  cause  of  aetioa 
or  defence  by  at  least  some  appropriate  commencement,  if  not  condoaion.  The  woidi, 
^  and  for  a  forther  cause  of  action  (or  defence,  as  the  case  may  be),  woold  prsbtUy 
be  aoffioient  for  the  pttrpooe." 

a.  An  answer  doe^  not  contain  a  douhU  defence  becanse  it  deniea  two  allsgatioaf 
of  the  complaint,  both  of  which  ate  necessary  to  make  out  a  good  oanse  of  adisB. 
Oh'a  ▼.  Ro99,  8  Pr.  R.,  193. 

^  6.  The  150th  section  doea  not  relate  to  defencea  which  eonabt  of  mere  deaiili 
of  the  allegations  in  the  complaint,  but  relates  to  distinct  affirmative  defences,— saeh 
as  payments,  statute  of  timitationa,  release,  Ao.    It  must  be  new  matter.    Ik. 

e.  In  an  anonyfMUB  case,  1  Code  Rep.,  134f  Paige,  J.,  ia  reported  to  hate  beM 
that  the  only  restriction  to  the  number  of  derencee  a  &fendant  might  interpose^  wis 
aa  to  the  manner  of  stating  them,  it  being  required  that  they  shoold  each  be  ^  sepa- 
rately stated."  It  was  no  objection  on  the  trial  that  they  were  ineonaiatent ;  botia 
the  soperior  court,  in  Arnold  v.  PtmoR,  4  Sand.,  680,  it  was  held  that  a  defaiduii 
will  not  be  permitted  to  act  up  two  defences  one  of  which,  Irom  its  nature,  moit 
be  within  his  own  personal  knowledge,  and  is,  if  true,  a  oomf^ete  defence ;  thai  i 
carrier  by  water  will  not  be  permitted  to  answer,  1.  That  he  was  not  the  owner  of 
the  Teasel,  and  2.  That  the  property  shipped  was  delivered  to  tbo  plaintiC  Tin 
head  note  to  this  case  states  that  a  defendant  will  not  be  permitted  to  set  up 
two  defences  which  are  ineott»i§tent  voith  each  other ;  it  will  bo  readily  ofasened, 
however,  that  the  case  goea  forther,  as  the  defences  ofiered  were  not  incooMt- 
ent.  The  head  note,  perhaps,  accurately  atatea  the  practice  in  that  court  on  the 
snbject 

d.  In  Schneider  v.  Sthtdtt,  4  Sand.,  664,  the  answer  denied  the  assault,  tad 
then  set  forth  that  if  there  was  any  assault,  it  arose  by  reason  of  the  plaintiff  hariog 
assaulted  the  defendant  This  answer  was  struck  out  on  motion,  the  judge  sayiogt 
where  the  assault  was  put  in  Issue  the  defendant  could  not  plead  a  juatification.  The 
anawer  in  that  caae  seemed  also  bad,  for  being  hypothetioal ;  but  the  ground  os 
which  the  anawer  was  struck  out  aeems  to  have  been  that  the  defenoea  were  ineoo- 
aistent. 

e.  In  Arnold  v.  Dfmon,  snpra,  Oakley,  Ch.  J.,  said,  '*  The  anawer  aela  ap  two 
distinct  defences.  The  first,  if  true,  puts  an  end  to  the  claim,  and  the  fact  averred 
is  within  the  defendant's  personal  knowledge.  We  think  the  rule  must  be,  that 
where  facts  are  alleged  in  an  answer,  which  from  their  nature  most  be  witfala  the 
personal  knowledge  of  (he  defendant,  and  whieh^  if  true,  are  a  complete  answer  to 
the  claim,  he  shall  not  set  op  in  addition  another  state  of  faols  not  consistent  with 
the  previous  defence.  Here  the  defendants  must  rely  upon  one  or  the  other  ef  theie 
defences,  and  they  may  elect  which  they  will  retain.  They  cannot  stand  upon  both. 
If  they  were  not  the  owners  of  the  ship,  it  is  no  matter  to  them  whether  the  goodi 
were  delivered  or  not  If  they  were  the  owners,  they  ought  not  to  deny  it ;  and  if 
the  goods  were  delivered,  or  there  was  some  good  cause  for  not  perforraiag  their 
contract,  let  them  state  that  defence  and  rely  upon  it.*' 

/.  '*  It  may  be  said  that  the  code  (s.  150)  authoriaes  the  defendant  to  set  op,  hy 
answer,  aa  many  defences  as  he  may  have.  But  it  does  not  follow  that  <  defenett^ 
and  dilatory  *  o6;>elfon« '  are  the  same.  The  next  danse  of  the  aeotion  shows  that 
the  legislature  by  defences  intended  such  mattera  aa  go  to  the  eanae  of  action.  A 
similar  provision  is  2  R.  S.  352,  s.  9 ;  and  the  distinction  between  pleas  to  the 
jurisdiction,  in  abatement,  and  in  bar,  has,  nevertheless,  at  all  times  been  recogoiied, 
and  coold  not  be  pleaded  together  as  defences  to  the  action,*' — Per  Allen,  Jm  ia 
Gardiner  v.  Clork,  6  Pr.  R.,  451.  Therefore,  an  objection  in  the  natore  of  a  piea 
in  abatement  (other  notion  pending),  cannot  be  taken  in  a  general  anawer.    Ik, 

g.  The  case  lastly  cited  {Gardiner  v.  Clark)  was  followed  in  King  v.  VanderkiU 
(7  Pr.  R.,  385);  bnt  in  May  hew  v.  iSo6iiifoa  (10  Pr.  R.,  164),  at  a  general  term  «t 
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GeMMM,  it  was  hold  thnt  the  cam  of  €htdiner  t.  CUrk  (sonld  not  bo  tnttaiiiod,  Md 
that  a  Mndaiit  may,  with  other  defences,  set  up  as  a  sepaimte  defeoee,  the  defeneo 
of  MB-joiader'^of  a  oo-eontraetor.  And  to  the  like  effeet  is  Bridge  t.  Payson,  5 
Saad^  SIO,  and  Swwt  v.  7»ll/e,  10  Pr.  R.,  40. 

«L  If  in  sDch  a  case  the  second  defence  is  establiahed,  the  jnd^ent  should  he  to 
diimi«  the  complaint,  with  costs ;  and  not  a  jadgment  for  the  defendant,  as  on  the 
merita    Sweet  t.  Tuttle,  10  Pr.  R.,  40. 

h.  Defences  which  were  not  inconsistent  nnder  the  former  practice,  will  not  be 
eouidered  inconsistent  nnder  the  present  system  of  pleading.  Laneing  y.  Parker, 
B  FT.  R.,  28a 

c.  In  an  action  for  an  asBault,  the  answer  set  np, — (1)  a  general  denial,  (S)  son 
ffMtt/<  iemene,  (3)  moUiter  mantte.  A  motion  that  plaintiff  elect  on  whidi  do* 
fenos  he  will  rely  was  denied.    Lansing  y.  Parker,  9  Pr.  R.  388. 

d  A  defendant  should  neyer  be  required  to  elect  between  a  denial  of  the  allega- 
tions of  the  complaint,  and  neW  matter  constitutiog  a  defence.  A  defendant  should 
Dorer  be  required  to  admit  allegations  in  the  complBint  which  he  might  otherwise 
be  able  to  deny,  as  the  condition  upon  which  he  is  to  be  permitted  to  set  up  affirma- 
tite  natleia  of  defence.— Harris,  J.    Hollenbeck  y.  Clow,  9  Pr.  R  290. 

e.  In  an  action  for  slander  the  defendant  may,  in  one  and  the  same  answer,  deny 
the  uttering  the  words  laid  in  the  complaint,  with  the  defence  that  the  alleged  slan- 
der ii  the  truth  (BuAler  y.  Weniworthy  17  BArb.,  649  ;  S.  C.  9  Pr.  R.,  282  ;  HoUen- 
beek  y.  Clow,  9  Pr.  R.  289).    The  defences  are  not  inconsistent.    i&. 

/.  In  Meyer  y.  Shulto  (4  Sand.,  664),  it  Was  held  that  fai  an  action  for  slander 
the  defendant  oould  not  with  a  denial  set  up  matter  in  mitigation  of  damages.  The 
reaaou  aasigned  is  not  that  the  defences  are  ioconsiateot,  but  because  matter  in 
mitigation  could  only  be  pled  where  the  defence  of  truth  was  interposed. '  Tbisy 
however  is  not  so.     See  note  to  section  165. 

g.  The  rules  of  pleading  under  the  code  allow  the  defendant  to  set  forth  by  att- 
9wet  aa  many  defences  ss  he  may  haye ;  and  no  rule  is  prescribed  limiting  him  to  eon- 
■iateot  answerSf  or  requiring  him  to  confesa  the  speaking  of  the  words  if  he  would 
jeatify  in  an  action  of  alander.  The  true  courae  is  to  permit  the  defendant  to  put  in 
aa  many  defences  as  he  is  advised  he  haa^  whether  consistent  with  each  other  or 
otherwise.    StiUo  y.  Comotock,  9  Pr.  R.  48. 

A.  la  an  action  to  recoyer  the  posaeaaion  of  pcraonal  property  (repleyin)  the  answer 
eoatained  a  general  denial  and  a  justification  of  the  taking  under  an  execution  againat 
the  property  of  W.  B.  At  the  trial  the  preaidiog  jadge  on  motion  of  the  plaintiff's 
eoBoael,  required  the  defendant  to  elect  on  which  defence  he  would  rely  ;  on  appeal 
it  waa  held  that  the  defences  were  not  iooonsiatenl  and  might  be  pleaded  together, 
and  that  the  oourt  below  erred  in  requiring  the  defendant  to  elect  on  which  defence 
he  would  rely.     {Hockley  y.  Ognum,  10  Pr.  R.,  44.) 

i  Therystem  of  pleading  authorized  by  the  code  no  where  allows  the  defend- 
ant to  deny  the  allegations  in  the  complaint,  and  then,  in  the  same  answer,  admit 
the  asms  to  be  trne,  with  mattera  of  excuse  and  juatification  ;  therefore,  where  in 
an  action  for  aasanlt  and  battery  the  answer  denied  each  and  every  allegation  of  the 
cooiplsiot,  and  then  as  a  aeparate  defence  set  up  new  matter  in  justification,  it  waa 
held  that  the  defences  were  inconsistent,  and  on  motion  to  atriko  out  one  of  the  de- 
feaees,  it  was  ordered  that  the  defendant  should  elect  on  which  of  the  defences  he 
woaid  abide  and  that  the  other  be  struck  out.    {Roe  v.  Rogere,  8  Pr.  R.,  356.) 

j,  **  It  sheold  be  remarked  that  there  is  no  proyision  in  the  code  which  allowa 
•osweis  [defenoes]  to  be  struck  out  on  the  specific  ground  of  inoonsistency  aa  snch . 
— Baeou'  J.    (Oslrom  y.  Bixhy,  9  Pr.  R. ,  59.) 

Counter-claim, 

k.  "  The  word  eounter'tlaim  does  not  owe  its  paternity  to  the  eode.  Although 
«eldom  used,  it  haa  been  ooeaaionally  by  the  profesaion — (by  Williams  A  Patteraoni 
JJ.,  in  Jffs  y.  Trnnlineon,  4  Ad.  aod  E.,  262 ;  Wilde,  C.  J.,  Callander  y.  Howard, 
10  C.  B.,  309 ;  Sedg.  on  Dam.,  eh.  17.)     Like   some  other  rather  inelegant 
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eompoandfl,  •■  eiunter'demand  6  Yea  141),  eounter-Uiter  (11  Pet  R.,  351),  counter' 
pQp4ir  and  counter- security  (Chit.  Bills,  *J  \1\  counter 'Uetion  (5  Ek.  EL,  356\  it 
may  aoroetimes  be  met. with  in  onr  law  bookf ;  bat  most  generally  before  the  code,  I 
believe  it  had  reference  to  a  let-off  The  worid  claim  haa  been  coniidered  a  word  of 
art,  and  long  since  waa  defined  by  C  J.  Dyer  to  be  *  a  challenge  by  a  man  of  the 
property  or  ownership  of  a  thing  which  he  has  not  in  possession,  but  which  is  wrong- 
fully detained  from  him''  (Plowd.  359) ;  and  its  popular  signification  and  ose  woald 
hardly  inclade  recoupment  in  every  case.  Recoupment  is  not  always  a  subsistinir 
claim.  Suppose  a  diaseizor  erects  permanent  improvements ;  when  called  npon  to 
respond  in  damages,  he  may  recoup  what  he  has  so  expended  {Coulton^e  Caee,  5  Co. 
131 ;  8  Yin.,  556;  Sedg.  on  Dam.,  eh.  17  ;  2  R.  S.,  311),  and  yet  he  hss  no  oamo 
of  action  therefor.  Its  early  use  waa  in  this  sense;  but  I  do  not  understand  thii 
would  be  a  counter-claim  within  the  code.  Indeed,  the  examples  of  reooopment 
given  by  Yiner  are  nnder  the  head  of  discount  A  counter-claim  must  be  a  cson 
of  action,  fCode,  s.  150}  a  oroas  demand.  The  defendant  can  have  no  *  cZaim,'  pro- 
perly speaking,  arising  solely  out  of  the  plalntiflTa  cause  of  action."  Hand,  J. 
{Kneedlerw,  Sternberg,  10  Pr.  R.,  72.) 

a.  ''  It  may  be,  and  no  doubt  is,  many  times  difficult  to  determine,  whether  the 
matter  set  up  in  an  answer  ia  a  counter-claim  or  not  The  word  '  counter '  is  de- 
fined to  be  ^  contrary  to,' '  contrary  way,' '  oppontion  to,'  &c  The  word  *  e/oiis' 
ia  defined  to  mean,  *  the  demand  of  any  thing  that  is  in  the  possesnon  of  another.' 
*  to  demand,'  *  to  require,'  &c.  The  compound,  *  counter-claim,*  as  used  in  the 
code,  must  be  regarded,  and  in  my  judgement  construed,  to  mean  an  opposition  claim 
or  demand  of  something  due — a  demand  of  something  which  of  right  belongs  to  the 
defendant,  in  opposition  to  the  right  of  the  plaintiff.  It  has  been  found  very  difficult 
to  apply  the  term  *  counter-claim '  to  the  various  actions  which  are  daily  arieing  in 
our  courts ;  and  I  very  much  doubt  whether  a  more  perplexing,  nndefinable,  impno- 
ticable  combination  of  words  could  have  been  joined  together  in  the  Engljsh  lan- 
guage, than  those  selected  in  this  particular,  by  the  modern  reformers  who  claim  to 
stand  as  sponsors  to  the  present  code.  It  will  be  seen  that  in  this  very  section,  the 
legislature  are  made  to  require  of  the  lawyera,  by  a  positive  enactment,  as  matter  of 
law, '  that  ordinary  and  concise  language,  without  repetition,'  shall  be  employed  in 
a  reply  to  an  answer  containing  a  counter-claim,  when,  in  the  same  section,  a  com- 
pound is,  so  extraordinary  and  uncommon  as  not  to  be  found  in  any  dictionary  ex- 
tant It  haa  been  said,  that  consistency  is  a  jewel.  It  is  not,  however,  to  be  found 
in  the  code  of  procedure."    Per  Crippen,  J.,  Silliman  v.  Eddy,  8  Pr.  R.,  123. 

6.  *<  I  am  not  clear  that  the  answer  does  not  set  up  a  counter-claim.  It  sUtea, 
in  answer  to  the  claim  of  the  plaintiff  nnder  a  will,  that  the  testatrix,  in  her  lifetime, 
by  deed,  conveyed  the  property  in  question  to  the  defendant  Thia  ia  a  claim,  by  an 
independent  and  hostile  title,  to  the  same  property.  It  is,  therefore,  a  claim  in  aooie 
respects  counter  or  contrary  to  the  claim  of  the  plaintiff,  whether  it  falls  within  the 
term  counter- claim  or  not.  It  is  unnecessary  to  attempt  to  define  the  precise  mean- 
ing of  this  unfortunate  compound."    Roeeoe  v.  Maison^  7  Pr.  R.,  123. 

c.  In  an  action  for  trespass  on  land,  the  answer,  in  addition  to  a  general  denial, 
averred  title  to  the  loeue  in  quo  to  be  in  the  defendant.  Plaintiff  replied  to  this  aver- 
ment, and  defendant  moved  to  strike  out  the  reply ;  and  per  Mills,  County  Jodge, 
"  The  question  arises :  what  is  a  counter-claim  ?  and  it  must  be  confessed,  that  with- 
out the  aid  of  the  code  the  meaning  of  that  word  would  be  somewhat  doubtful ;  hot 
the  150th  section  relieves  us  from  that  doubt.  The  defence  set  up  in  answer  to  this 
action,  does  not  fall  within  either  of  the  definitions  of  counter-claim  given  by  seetion 
150 ;  bnt  it  is  a  ilefence  entirely  separate  and  diatinct  from,  and  in  no  wayconneeted 
with  or  growing  out  of,  the  transaction  set  forth  in  the  complaint  WUliame  r. 
Upton,  8  Pr.  R.,  205. 

d.  After  giving  place  to  the  foregoing,  it  seems  but  right  to  hear  the  eodifien' 
reason  for  this  section.  They  say, — *^  The  first  subdivision  of  this  section  is  intended 
to  remove  a  doubt  which  has  been  sometimes  expressed,  whether  affirmative  relief 
can  be  given  upon  an  answer  setting  op  a  defence  which  heretofore  wonld  have  been 
Accounted  equitable  only.  For  example,  in  the  ease  of  an  action  to  dispoaaess  an  oc- 
cupant of  land,  the  defendant  claims  to  occupy  under  a  contract  to  purchase,  and 


§150.]  OOTNTBS    CLAIM.  209 

uks  on  bii  part  for  a  judgment  that  the  plaintiff  gire  him  a  conveyance.  It 
it  the  mtention  of  the  code,  that  the  whole  controveray  between  the  parties  ahould 
be  lettlcd  in  one  action,  and  that  either  plaintiff  or  defendant  shonld  have  anch  re- 
lief u  the  nature  of  the  case  requires.  It  is  aa  easy  to  do  this,  as  it  is  to  decide 
npoo  wbat  was  considered  a  mere  equitable  defence  to  a  legal  demand,  and  there  is 
Ao  diifioalty  in  either.  Suppose  an  action  on  a  written  agreement,  to  recover  darn- 
s' for  not  performing  it  The  defendant  answers  that  the  writing  does  not  express 
the  iateDtion  of  the  parties,  and  that  he  did  perform  it  according  to  the  real  agree- 
ment between  them.  Is  such  a  defence  admissible  under  the  code  ?  That  question 
iaTolTes  another,  which  is  this :  is  the  agreement,  by  the  law  of  the  land,  binding 
npoo  the  defendant  as  it  stands,  or  is  it  not?  Now,  if  it  be  not  binding  upon  him, 
tbat  ii,  if  before  the  code  he  could  by  any  form  of  action  get  rid  of  it,  he  can  do  so 
DOW  in  the  action  prosecuted  under  the  code.  The  effect  of  the  code  is  to  open  the 
door  to  remedies  without  dbturbing  rights.  It  has  not  changed  the  rights  of  the 
pvliea.  It  has  simplified  and  shortened  their  remedies."  See  the  Fourth  Report  of 
the  Commissioners  on  practice  and  pleading  (1850),  pp.  267-9. 

a.  **  The  counter-claim  allowed  by  the  code  must  arise  out  of  the  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or  be  connected 
with  the  iobject  of  the  action."  In  the  case  of  a  widow  suing  to  recover  her  dower 
in  the  real  estate  of  her  late  husband,  the  defendant  cannot  set  up,  by  way  of  coun- 
ter-claim, that  the  plaintiff  has^  since  the  death  of  her  husband,  received  the  rents  of 
snch  real  estate.  For  the  transaction  on  which  the  cause  of  action  is  founded  con- 
sists of  the  facta  of  marriage,  seizin,  and  death  of  the  husband.  And  the  matter 
•ought  to  be  set  op,  hy  way  of  counter-claim,  could  not  arise  until  after  the  death  of 
the  husband.  Sembie,  however,  that  if  the  plaintiff  had  claimed  damages  for  the 
detention  of  her  dower,  the  rents  received  by  her  since  the  death  of  her  husband 
woold  have  constituted  a  counter* claim.    Bogardus  v.  Parker ,  7  Pr.  R.,  303. 

h.  The  second  subdivision  of  this  section  .changes  the  law  of  set-off,  so  as  to  allow 
I  defendant  to  set  up  any  counter-claim  arising  on  contract,  whether  it  would  have 
been  admissible  under  the  former  law  of  set-off  or  not,  and  even  though  the  plaintiff 'a 
duro  be  one  against  which  a  set-off  could  not  formerly  have  been  interposed,  pro- 
vided the  action  is  on  contract  {Beardtlty  v.  Stover,  7  Pr.  R.,  294) ;  and  in  this  case, 
the  defendant  was  allowed  to  amend  his  answer  by  adding  a  counter-claim,  although 
the  action  was  to  recover  unliquidated  damages  for  the  breach  of  a  special  con- 
tract, and  the  ground  of  the  alleged  counter-claim  was,  *'  that  the  plaintiff  was  in- 
debted to  the  defendant  for  a  cause  of  action  arising  on  contract  existing  at  the  com- 
mencement of  the  action." 

e.  It  is  obvioas  that  a  counter-claim,'  as  here  defined,  includes  only  caiAes  of 
action  existing  against  the  plaintiff  on  the  record,  and  on  which,  under  the  old  sys- 
tem, an  action  at  law  or  a  bill  in  equity  could  have  been  maintained  against  him  at 
the  suit  of  the  defendant,  according  as  the  matteV  was  one  of  legal  or  equitable  cog- 
nizanee. 

d  The  second  subdivision  would  include, 

1.  A  set-off  of  a  demand  existing  against  the  plaintiff. 

2.  Any  etaim  arising  on  a  contract  made  by  him,  whether  sealed  or  unsealed, 
and  whether  the  damages  were  liquidated  or  unliquidated. 

e.  The  first  subdivision  would  include, 

1.  All  breaches  on  the  part  of  the  plaintiff  of  any  promise  or  covenant  on  his  part, 
eootaihed  in  the  contract  on  which  the  action  was  brought 

2.  Any  equitable  relief  to  which  a  party  is  entitled  against  a  legal  demand,  and 
which  formerly  could  only  be  had  by  filing  a  bill  in  chancery.  Alao  the  affirmative 
relief  which  in  equity  suits  could  only  be  had  by  a  cross  bill. 

/.  Hence  section  374  provides,  that  in  the  final  judgment  the  court  .'  may  grant 
to  the  defendant  any  affirmative  relief  to  which  he  may  be  entitled.' 

g.  The  interposition  and  proof  of  the  counter-claim  secures  to  a  defendant  the 
foH  relief  which  a  separate  action  at  law,  or  a  hill  in  chancery,  or  a  cross  bill  would 
have  secured  to  him  on  an  allegation  and  proof  of  the  same  facts.  And  this  provision 
of  the  code  relates  to  only  such  causes  of  action  as  exist  against  the  plaintiff,  and 

14 


210  DEMUSBEB    AND    AlfSWEB.  .  [§§  151,  152. 

might  in  their  nature  be  the  b«ns  of  an  action  against  him  at  the  sail  of  the  defiBnd- 
aot»"    Per  Bosworth,  J.,  OUa9on  y,  Moen,  2  Daer,  642. 

a.  In  an  action  by  a  landlord  to  recover  the  rent  reeerred  by  the  leaae,  the  tenant, 
the  defendant,  cannot  aet  op  as  a  counter-claim  a  mere  treapaaa  by  the  landlord,  aod 
deatruction  of  personal  property  upon  the  demised  premises.  Such  a  trespass  is.  not 
a  "  cause  of  action  arising  out  of  the  contract  or  transaction  let  forth  in  tbe  complaint 
as  the  foundation  of  the  plaintiff^s  claim,  nor  connected  with  the  subject  of  the 
action."    Drake  r,  Coekeroft,  10  Pr.  R.,  377;  1  Abbott,  203. 

b.  The  provisions  of  the  code  were  designed  to  affirm  the  right  of  a  defendant  to 
recover  his  damages  in  those  cases  in  which  a  recoupment  was  proper  before  the 
oode  was  enacted.  (See  Reab  v.  M'Allitter,  8  Wend.,  109 ;  Batterman  ▼.  Pierce, 
3  Hill,  191.)  I  doubt  if  the  code  '*  extends  the  rl^ht  to  any  other  causes  not  within 
the  law  of  set-off.*'     Drake  v.  Coekeroft,  10  Pr.  R.,  382. 

§  161.    Demurrer  and  amwer. 

The  defendant  may  demur  to  one  or  more  of  several  causes 
of  action  stated  in  the  complaint,  and  answer  the  residue. 

e.  After  an  extension  of  the  time  to  answer,  the  defendant  may  put  in  a  demor- 
rer  instead  of  answering.   Broadhead  v.  Broadhead,  3  Code  Rep.,  8  ;  4  Pr.  R.,  308. 

J.  The  code  of  1848  had  no  section  to  correspond  with  this;  and  it  waa  held, 
under  that  code,  that  a  demurrer  could*'be  interposed  only  to  the  entire  eomplsint ; 
and  on  a  demurrer  to  a  part  of  the  complaint  and  an  answer  to  the  residue,  where 
it  appeared  that  the  complaint  contained  allegations  which  were  all  connected 
togetner  in  the  statement  of  one  entire  cause  of  action,  it  was  held  that  in  joining 
both  the  issues  of  law  aod  fact,  there  had  been  a  mnpleader — ^nor  where  a  complaint 
contained  two  or  more  distinct  causes  of  action,  could  a  demurrer  be  interposed  tot 
part  of  it.    Maneheeter  v.  Storre,  3  Pr.  R.,  410.  T 

e.  Under  the  code  of  1849  it  was  held,  in  People  v.  Meyer^  2  Code  Rep.,  49; 
OUbert  v.  Davie^  ib.  50,  that  a  defendant  might  both  demur  and  answer  to  the  same 
cause  of  complaint ;  but  in  Sloeum  v.  Wheeler,  4  Pr.  R.,  373,  it  was  held,  that  a 
defendant  could  not  demur  and  answer  at  the  same  time  a  single  cause  of  aotioa  ia 
the  complaint.  Again,  in  Spellman  v.  Weider,  5  Pr.  R,  5,  it  was  held,  that  a 
defendant  could  not  demur  and  answer  to  the  whole  of  a  pleading  at  one  andibo 
same  time.     And  see  Angell  v.  Keleey^  1  Barb.  16. 

/.  The  defendant  cannot  demur  to  parTand  answer  another  part  of  a  complaiat 
which  contains  but  one  cause  of  action,  stated  in  one  count  In  other  words,  s 
defemiant  cannot  demur  to  part  of  a  cauie  of  action.  Ingraham  ▼.  Boiifists,  13 
Barb.  9. 

g.  In  an  action  on  a  promiasory  nolo  against  maker  and  indorser,  can  the  oooi* 
plaint  be  treated  as  two  separate  complaints,  and  may  oi^e  defendant  demur  and  tin 
other  answer  ?  19  Wend.,  642. 

h.  Where  a  defendant  demora,  and  answers  to  the  same  oauae  of  action,  or  to  tlie 
whole  of  a  complaint,  the  plaintiff  cannot  treat  the  demurrer  as  a  nullity,  nor  move 
for  judgment ;  but  he  should  move  to  strike  out  the  answer  and  demurrert  or  that 
the  defendant  elect  by  which  he  will  abide.  Spellman  v.  Welder,  5  Pr.  R,  5. 
And,  per  Sill,  J.,  in  Howard  v.  Michigan  Southern  Rail  Road  Co ,  3  Code  Rep.i 
215;  5  Pr.  R.,  206,  an  answer  and  demurrer  to  the  samecauae  of  action  is  irregaltf 
in  practice,  and  the  defendant  might  have  been  compelled  to  elect  by  whi<£  he 
would  stand.  Jb, 

See  note  to  section  143. 

§  152.  (Amended  1851.)    Sham  defences. 

Sham  and  irrelevant  answers  and  defences  may  be  stricken 
out  on  motion,  and  upon  such  terms  as  the  court  may  in  their 
discretion  impose. 
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Th«  ptrti  in  iialie  are  the  ameDdmeots, 

0.  It  wai said  that  **  sham'*  was  not  used  here  as  syDonymons  with  ^^ false;" 
and  tfait  it  was  only  where  the  answer  took  issne  upon'  some  immaterial  aYerment 
of  the  complaint,  or  set  up  new  and  irrelevant  matteri  that  it  could  properly  be 
called  a  "  sham  '*  defence.     Davis  v.  Potter,  4  Pr.  R.,  155 ;  2  Code  Rep.,  99. 

b,  A  ''sham"  pleading  doea  not  mean  any  thing  different  to  a  ^'friYolous" 
pleading.    Both  words  describe  the  same  kind  of  defence,  except  that  a  frivolous 
'  asiirer  may  not  necessarily  imply  that  its  object  was  evasion  or  delay.    lb. 

e.  Where  an  answer  denies,  in  the  form  and  manner  prescribed  in  the  codcf  a 
oaurial  allegation  of  the  complaint,  it  is  not  *'  frivolous  ''  nor  **  sham. "    lb. 

d.  Where  in  action  on  two  drafts  drawn  on  and  accepted  by  the  defendants,  one 
defendant  answered,  "  he  denies  that  the  defendaotj,  in  said  complaint  mentioned, 
did,  as  therein  alleged,  accept  the  drafts  in  said  complaint  mentioned^  or  either  of 
them ;"  the  answer  waa  verified.  The  plaintiff  moved  to  strike  out  the  answer  as 
a  sham  defence,  on  affidavits  that  the  drafts  had  been  accepted  by  defendant's  agent, 
and  that  defendant  had  promised  to  pay  the  same.  The  court  granted  the  motion. 
Mier  v.  Cartledge,  4  Pr.  R.,  116.  That  case  was  reconsidered  on  appeal, 
and  the  whole  qnestion,  of  the  right  of  the  court  to  strike  out  an  answer  as  fabe, 
reviewed  by  Edmonds,  J.,  at  great  length.  See  2  Code  Rep.,  125 ;  8  Barb.,  75 ;  7 
Pr.  R,  171 ;  and  see  note  6  Pr.  R.,  360. 

e.  An  answer  which  denied  a  material  allegation  of  the  complaint  might  be 
struek  out  as  false,  if  not  verified ;  but  if  it  were  verified,  it  could  not.  lb.  Catlin 
V.  McQrQsrty,  1  Code  Rep.  N.  S.,  291 ;  Miln  v.  Vose,  4  Sand.,  660. 

/.  An  aoawer  which  is  shown  from  its  falsity  and  palpable  frivolousneas  to  be 
pat  in  for  delay  merely,  may  be  stricken  out  as  a  sham  defence.  Darrow  v.  Miller, 
3  Code  Rep.,  241 ;  5  Pr.  R.,  247  ;  Seward  v.  MUler,  6  Pr.  R.,  313.  And  see 
B^m  V.  BisseU,  6  Wend.,  511 ;   Belden  y.  Devoe,  12  t6.,  223. 

g.  Where  a  motion  to  strike  out  a  plea  as  false,  raises  a  qnestion  of  law  rather 
than  of  fact,  the  motion  will  be  denied.  Fisher  v.  Pond,  1  Hill,  572.  See  notes 
to  sections  160  and  247  of  thia  code.    • 

h.  An  answer  which  is  so  framed  that  it  does  not  set  up  a  valid  defence,  but 
wbioh  states  facts  that  may  by  being  properly  averred  constitnte  a  defence,  will  not 
be  stmck  out  aa  sham,  irrelevant,   or  frivolous  {Alfred  v.  Watkins,  I  Code  Rep 
K.  S.,  343) ;  but  it  may  be  demurred  to.    lb. 

i.  Matter  ia  irrelevant  in  a  pleading  which  has  no  bearing  on  the  subject  matter 
of  the  controversy,  and  cannot  affect  the  decision  of  the  court.  Fabrieotti  v.  Lantnitz, 
1  Cod^  Rep.  N.  S.,  121. 

j.  If  the  complaint  does  not  state  a  case  on  which,  if  uncontradicted,  the  plain- 
tiff his  a  right  to  recover,  the  defendant  must  present  his  objection  by  demurrer, 
and  not  by  motion  to  strike  out  the  complaint  as  irrelevant ;  and  the  same  rale  ia 
applicable  to  an  answer.  If  the  whole  matter  of  the  answer  is  no  defence  to  the 
piaintiff^s  claim,  the  answer  is  insufficient,  and  not  irrelevant,  in  the  meaning  of  the 
code.    lb. 

k.  A  diam  answer  and  defence  is  one  that  is  false  in  fact,  and  not  pleaded  in 
good  ftith.  It  may  be  perfectly  good  in  form,  and  to  all  appearances  a  good  defence. 
A  frivoloas  answer  is  one  that  shows  no  defence,  conceding  all  it  alleges  to  be  true. 
Smsn  V.  Jenni&on,  1  Code  Rep.  N.  S.,  156. 

1  It  ia  evasive  in  a  party  who  has  the  means  "of  information  in  his  power,  to 
enswer  that  be  has  no  information,  dbc.,  of  an  allegation  in  the  complaint ;  anjl  such 
aa  aoawer  will  be  stricken  out  as  sham.  Hanee  v.  Remming,  1  Code  Rep.  N.  Sl,  204. 

at  Under  the  former  practice,  sham  and  frivolous  answers  [pleas]  were  frequently 
eoafoanded ;  but  they  are  carefully  distinguished  by  the  code.  A  sham  answer  ia 
good  open  its  face,  but  false  in  fact ;  a  frivolous  answer  denies  no  material  allega- 
tion of  the  complaint,  and  sets  up  no  defence.    Hull  v.  Smithy  8  Pr.  R,  150. 

a.  *'  It  is  said  that  the  answer  is  a  sham  one,  because  (from  circumstances)  it  is 
to  be  inferred  that  it  is  false,  and  known  to  the  defendant  to  be  so.    This  ia  a  part, 
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bat  only  a  part,  of  the  defioition  of  a  sbam  answer.  It  omits  the  essential  part  of 
the  definitioD,  viz.  that  the  answer  sets  np  new  matter.  Aocordiogiy,  under  the  old 
system,  the  general  issue,  which  was  a  mere  negatiye,  was  never  treated  as  shaoir 
but  only  those  pleas  which  had  no  foundatioQ  in  the  facts  of  the  case,  but  only  in  ths 
ingenuity  and  imagination  of  the  attorney.  Broome  County  Bank  v.  Lewie,  18 
Wend.  566.  It  Was  this  ingenuity  and  invention  which  was  the  evil  that  was  to  be 
corrected,  and  which  could  not  be  alleged  against  a  mere  denial,  whether  of  one  or 
of  all  the  allegations  in  the  complaint.  Ingenuity  and  invention  can  be  predicated 
only  of  new  matter  introduced.  The  word  eham  may  apply  to  any  thing  active,  not 
to  a  mere  denial.  A  shsm  fight  in  which  all  the  action  was  on  one  side,  would  not 
be  more  extraordinary  than  a  sham  answer  which  merely  pots  in  issue  the  allega- 
tions of  the  plainti^  without  setting  up  new  matter.  The  term  sham  plea  was  well 
known  when  the  code  was  adopted.  Instances  of  these  pleas  may  be  /oand  in 
1  Chitty  on  Pleadings  575  ;  and  it  had  obtained  a  precise  legal  meaning  appUcabk 
only  to  pleas  of  new  matter,  end  in  that  known  and  established  sense  it  was  used  ia 
the  code.  This  answer  was  also  sworn  to.  For  that  reason  also,  as  was  held  at  the 
general  term  of  this  court,  in  Mier  v.  Cartledge  (8  Barb.  75),  it  ought  not  to  be  re- 

rirded  as  sAam."  Per  Mitchell,  J.,  in  Caewell  v.  Bushnell,  14  Barb.,  395,  S.  Cj^ 
Pr.  R.  171.  And  the  court  refused  to  strike  out  as  eham  an  answer  denying  on 
oath  that  the  defendant,  the  maker  of  the  note  sued  on,  had  any  knowledge  or  in- 
formation sufficient  to  form  a  belief  that  the  payee  indorsed  and  delivered  the  note 
to  the  plaintiff;  it  being  only  one  of  the  allowable  modes  of  denying  the  allejEatioo, 
in  the  complaint,  that  the  payee  indorsed  and  delivered  the  note  to  the  plaintiff. 

a.  **This  section  (152)  but  adopts  the  old  practice.  Sham  pleadings,  by  whick 
I  understand  those  which  are  fictitious  or  imaginary,  devised  by  the  ingenuity  of  the 
pleader  without  regard  to  the  facts  really  existing  in  the  ease,  have  always  been 
stricken  out  on  motion.  But  this  practice  has  never  been  applied  to  a  pleading  which, 
without  alleging  any  new  matter,  merely  denies  some  allegation  in  the  pleading 
which  it  purports  to  answer.  Such  a  pleading  cannot,  in  the  sense  in  whieh  the 
term  is  used,  be  regarded  as  a  sham  pleading.  In  Darrow  v.  Miller  (5  Pr.  R.,  247), 
Sill,  J.,  has  very  clearly  distinguished  between  the  offioe  of  this  sectioa,  which  relates 
to  eham  pleadings,  and  the  247th  section,  which  relates  to  frizoloue  pleadiaga* 
Per  Harris,  J.,  in  White  v.  Bennett,  7  Fr.  R.,  59. 

h,  "  The  plainiiff  has  it  in  his  power  to  secure  an  answer  upon  oath  ;  and  whea 
he  has  omitted  this  precaution,  I  do  not  thiok  he  ought  to  be  heard  on  motion  t» 
question  the  good  faith  of  the  pleading,  which  merely  denies  the  truth  of  what  he 
has  asserted."    Ih. 

c.  Semble,  that  on  a  motion  to  strike  out  an  answer  as  false,  it  must  be  shown 
affirmatively  by  affidavit,  other  than  the  verification  of  the  complaint  in  the  ordinary 
form,  that  the  answer  is  false.    lb. 

d.  Apparently  opposed  to  the  foregoing  decisions,  is  Conklin  v.  Vanderzoertt'i 
Pr.  R.,  483.  In  that  case  the  plaintiff  sued  on  a  promissory  note.  The  answer  wu 
a  general  denial.  The  pleadings  were  not  verified.  Motion  was  made  to  set  aiide 
the  answer  as  false ;  and  on  the  motion,  the  judge  was  satisfied  that  the  answer 
was  false,  and  it  was  conceded  that  prior  to  the  code  the  general  issue  could 
not  be  struck  out  as  sham.  Marvin,  J.,  held  that  there  is  no  longer  any  general 
issue,  in  the  sense  and  contemplation  of  the  old  practice.  The  answer  is  now  a 
denial  of  the  material  allegations  of  the  complaint,  or  some  of  them.  The  present 
system  of  framing  issues  rests  upon  principles  widely  different  from  the  system  soper- 
seded.  "By  the  code  of  1848  all  pleadings  were  to  be  verified,  and  the  law  con- 
tained no  provision  touching  sham  answers.  By  the  code  of  1849  the  comi^siat 
might  or  mi|(ht  not  be  verified  ;  if  not  verified,  no  verification  was  required  to  the 
answer  ;  and  on  this  revision  of  the  code  it  was  first  provided  that  *  aham  answers 
and  defences'  may  be  stricken  out  on  motion.  In  the  code  of  1851  it  ia,  *  sham  and 
irrelevant  answers  and  defences.*  The  language  is  general — sham  answers  and  de- 
fences—not simply  sham  answers  containing  a  statement  of  neio  ma(ter.  It  is 
dear  that  extends  to  an  answer  consisting  of  denials  only,  and  thus  is  the  provisioa 
in  accordance  with  the  general  system  contemplated  in  the  code.  In  Jft'er  v.  Cart- 
ledge,  ^  Pr.  R.,  115,  decided  October,  1849,  Edmonds,  J.,  struck  out  an  answer  con- 
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Uining  a  denial  only  of  an  allegation  in  the  complaint  The  answer  was  rerified. 
An  appeal  was  taken  to  the  general  term,  when  the  decision  of  the  special  term  was 
rsTersed,  npon  the  ground  solely  that,  as  the  plea  was  verified,  it  ought  not  to  have 
been  stricken  out  as  false  on  motion.  But  it  was  very  ably  maintained  that  an  an- 
swer folse,  though  simply  a  denial  of  the  allegation  of  the  complaint,  could  and  ought 
to  be  stricken  out  on  motion  (8  Barb.,  75).  The  question  is.discussed  upon  general 
prioeiples  and  the  general  system  of  the  code,  without  adverting  to  the  specific  pro- 
TMon  in  the  code  first  adopted  in  1849.  On  referring  to  that  provision,  it  seems  to 
me  that  it  cannot  be  doubted  that  the  conrt  now  has  by  statute  the  power  to  strike 
out  any  sham  or  irrelevant  answer  or  defence.  The  power  expends  to  all  answers 
or  defences,  whether  they  contain  simply  denials  or  new  matter  in  avoidance."  And 
^e,  to  the  like  effect,  NiehoU  v.  Jones,  6  Pr.  R,  356. 

8.  In  an  action  by  an  indorsee  against  the  defendant  as  maker  of  the  promissory 
notes,  the  subject  of  the  action,  the  complaint  alleged  the  making  of  the  notes, 
that  the  plaintiff  was  *^  the  lawful  owner  and  holder  of  the  notes,*"*  The  answer 
denied  that  the  plaintiff  wai  ^'Me  lawful  owner  and  holder  of  the  notes,"  &a,  held 
that  the  denial  was  of  a  conclusion  of  law,  and  formed  no  issue.  Seeley  v.  EngeU, 
17  Barb.,  530 ;   Flammer  v.  Kliney  9  Pr.  R.,  216 ;  Fleury  v.  Roger^  ib,,  215. 

b.  To  a  complaint  for  nse  and  occupation,  an  answer  which,  without  denying  any 
fact  stated  in  the  complaint,  merely  says,  "  the  defendant  denies  that  the  plaintiff  ia 
entitled  to  the  sam  of  money  demanded  in  this  action  or  any  part  thereof/'  will  be 
struck  out  on  motion.    Drake  v.  Cockcroft,  10  Pr.  R.,  377 ;  1  Abbott,  203. 

c.  "  The  essential  element  of  a  sham  plea  is  its  falsity.  For  although  some  of  the 
cases  speak  of  its  being  also  interposed  as  a  sham  plea  for  the  purposes  of  vexation 
and  delay ;  yet  it  b  obvious  that  this  is  an  unnecessary  inference  from  its  known  falsity. 
A  defendant  mnet  have  some  such  unworthy  object  in  view,  when  he  deliberately 
puts  in  a  plea  which  he  knows  to  be  false.  It  seems  to  me,  therefore,  that  the  true 
rale  to  he  adopted  nnder  the  oode  which  has  abolished  the  general  issue,  is  to  strike 
Qot  aU  answers  and  defences  as  sham  when  they  appear  clearly  to  be  false,  whether 
they  are  good  jn  point  of  law  on  their  face  or  not." — Barculo,  J.  Nichols  v.  James, 
6Pr.  B.,  357.  Thia  definition  is  approved  by  Bacon,  J.  Ostrotn  v.  Bixby,  9  Pr.  R., 
57. 

d.  lo  Ostrom  y.  Bixby ^  (9  Pr.  R  57),  the  verified  answer  consisted  of  a  denial 
and  the  statute  of  limitations,  and  a  motion  was  made  to  strike  out  the  defence  of 
the  statute  of  limitations  as  sham.  The  motion  was  denied,  and  per  Bacon,  J.,  *'  It 
is  only  when  it  can  be  affirmed  of  an  answer  that  is  necessarily  false,  as  standing 
connected  or  contrasted  with  another  answer  or  defence  on  the  same  record,  that  a 
motion  to  atrike  it  out  as  sham  is  anthorized  or  can  be  entertained.    lb, 

c.  This  section  applies  to  insufficient  matter  pleaded  in  mitigation  of  damagea 
in  an  action  for  libel  or  slander,  and  it  may  be  struck  out  on  motion.  Herr  r. 
Bsmbwg^  10  Pr.  R,  128. 

/•  An  answer  is  sham  only  when  it  sets  up  new  matter  known  to  the  defendant 
to  be  false,  not  when  he  sets  up  a  fact  not  strictly  within  his  own  knowledge,  but 
what  be  may  be  able  to  prove  by  witnesses,  who  might  state  the  reversal  of  what  ia 
stated  in  the  affidavita  iu  support  of  this  motion.  Benedict  ▼.  Tannsr,  10  Pr.  R| 
445. 

« 

g»  An  answer,  not  verified,  merely  denying  the  allegationa  of  the  complaint, 
cannot  be  strioken  out  as  sham.     Ooedel  v.  Robinson,  1  Abbott,  116. 

A  The  plaintiff  haa  always  the  power  of  swearing  to  hia  own  statementa  to  put 
the  defendant  to  hia  answer  under  oath.  If  he  waive  this  privilege  [by  not  verifying 
his  complaint],  be  must  be  treated  as  waiving  the  right  to  have  hia  cause  heard  upon 
affidavits    lb,  118. 

t.  Under  the  former  system,  a  plea  of  the  general  issue  was  never  stricken  out  aa 
false.  The  obvions  reason  for  making  this  exception  is  found  in  the  nature  of  the 
plea  itself;  it  merely  refers  the  plaintiff  to  the  proof  of  hia  cause  of  action,  as  he  haa 
alleged  it.  It  affirms  nothing  to  be  true,  and  therefore  can  scarcely  be  said  to  be  a 
sham  or  fiilee  plea.  So,  under  the  code,  the  defendant  may  deny,  generally  the 
idlsgationa  of  the  complainant    When  he  does  this,  hb  answer  amounts  to  the 
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ffoneral  iiane;  or,  admitting  lome  of  the  allegttioDi,  be  may  pvt  othert  in  Mrae^  by 
denying  them.  In  neither  caae  can  the  aoiwer  be  aaid  to  be  a  iham  answer.  In 
either  case  the  defendant  hae  a  right  to  hare  the  ieeue  he  baa  made  tried  in  the 
usoal  manner.  Harris,  J.  Winne  y.  SiekUtf  9  Pr.  R.,  219 ;  Livingtfn  r.  Finkle, 
t6.,  485. 

a.  A  verified  answer  will  not  be  stricken  ont  as  sAam,  if  there  is  any  oTideoee 
pdieating  that  it  was  interposed  on  good  faith.    Munn  t.  Bamum,  1  Abbott,  281. 

h.  '*  It  is  the  duty  of  a  court  when  a  false  plea  is  filed,  which  iscTidently  intended 
to  hinder,  perplex,  and  dela^  the  ease,  to  reject  it  on  motion.  This  shoald  be  done  to 
guard  the  administration  of  justice  against  mockery  and  abuse.  In  the  performance 
of  this  duty,  howcTer,  care  should  be  taken  that  the  courts  do  not  usurp  the  rights  of 
another  tribunal  by  deciding  upon  the  truth  or  falsity  of  matters  of  fact  There  tie 
cases  reported  in  which  the  courts  have  set  aside  pleas  apparently  goo^upon  their 
face,  on  an  affidavit  that  they  were  false  and  Tezatioua.  The  case  of  Riehley  r. 
Proong,  1  B.  &  C,  286,  is  of  that  kind.  But  these  cases  are  discountenanced  hj  later 
decisions,  and  the  rule  seems  now  to  be  that  if  there  be  nothing  improper  upon  the 
face  of  the  plea,  and  it  be  relevant,  a  motion  to  reject  it  on  account  of  its  falsity,  or 
to  sign  judgment  as  for  want  of  a  plea,  will  be  overruled.  Merrington  v.  Buckettt  2 
B.  and  C,  81 ;  Smith  v.  Blaekwell,  4  Bing.,  512;  1  Blaokf,  347,  n.  1.  Per  Sul- 
livan, J.,  in  WeUpole  v.  Cooper^  7  Blackf ,  100. 

c.  An  entire  annoer  or  an  entire  defence  may  be  stricken  out  by  authority  of 
this  section,  but  an  allegation  which  forms  part  only  of  a  defence  cannot  be  atricken 
ont.    Slack  v.  Cotton,  N.  Y.  Com.  Pleas  Gen.  Term,  February,  1854. 

d,  *' Without  reviewing  the  oases,  I  think  it  sufficient  to  say  that  it  is  now  eoo- 
oeded  by  the  majority  of  the  courts,  that  the  old  practice  of  striking  ont  pleas  as  £ils» 
is  applicable  to  an  answer  under  the  code,  where  such  answer  is  not  verified.  The 
defendant  may  verify  his  answer  if  he  please.  If  he  does  not,  and  if,  when  his 
pleading  is  attacked  on  the  ground  of  falsity,  he  will  not  sustain  it  by  an  affidavit  of 
truth,  it  should  not  be  left  upon  the  record.  If  false,  It  Is  a  sham  defence.  I  am 
at  a  loss  to' see  how  there  can  be  any  doubt  as  to  the  propriety  of  calling  an  answer 
which  is  shown  to  be  false,  and  which  the  defendant  will  not  in  any  manner  verify, 
a  sham  answer.  It  has  no  foundation  ;  it  waa  not  put  in  in  good  faith,  but  is  ev- 
idently intended  to  embarrass  the  action  and  cause  delay.  The  defendant  on  this  sp- 
peal  objects  that  the  code  does  not  allow  part  of  an  answer  to  be  stricken  oot  si 
false.  The  words  are  sham  answers,  and  defences  may  be  stricken  ont  on  motioDL 
Any  defence  set  up  in  the  answer  nlay  thus  be  stricken  out,  and  the  residue  of  the 
answer  stand.  The  portion  stricken  ont  is  not  by  itself  a  defence,  but  one 
of  the  allegations  required  by  the  defendant  to  make  out  the  defence  he  intends  to 
set  up.  I  do  not  understand  the  code  as  allowing  snob  a  practice.  The  court  may 
strike  out  the  whole  answer  as  sham.  So^  also,  any  separate  defence  may  be  stricken 
out  as  sham.  But  it  is  not  allowed  to  take  up  one  defence,  and  strike  out  of  it  oas 
or  more  allegations  as  false,  leaving  the  residue,  and  by  such  a  course  entirely  chang- 
ing the  defence.  If  the  plaintiff  cannot  move  to  strike  out  the  whole  defence  ss 
sham,  he  surely  ought  not  to  be  allowed  to  change  its  nature  by  striking  out  part  of 
it,  and  leaving  the  residue  on  the  record.  Such  would  be  the  caae  in  this  part  of  the 
answer.  It  sets  up  the  ability  of  the  principal  to  pay  the  debt  on  an  execution,  and 
that  this  action  was  brought  by  a  fraudulent  agreement  between  the  plaintiff  and 
principal  to  get  the  money  out  of  the  sureties.  To  strike  out  the  latter  part,  woald 
leave  on  the  record,  as  an  answer,  the  allegation  that  the  principal  waa  able  to  pty 
the  debt  This  would  be  insufficient,  and  might  be  demnned  to  as  amended,  and  in 
Its  original  state  might  be  a  good  defence.  The  motion  ahould  have  been  to  atrilte 
ont  the  whole  defence ;  and  aa  it  was  not  so  made,  I  think  the  portion  waa  errone- 
ously stricken  ont    The  order  appealed  from  ahould  be  so  modified.*'     lb, 

0  In  Cotlin  ▼.  Ounter  (1  Duer,  265),  one  of  the  defences  consisted  of  a  Cental 
that  the  plaintiff  waa  the  lawful  bolder  and  owner  of  the  note  sued  on,  and  that  the 
defendant  was  indebted  to  him  thereon  in  the  sum  claimed  to  be  due,  or  in  any  sum 
whatever ;  and  in  reference  to  this  the  court  says,  **  The  answer  controverts  no- 
material  averment  in  the  complaint;  it  admits  the  making  and  transfer  of  the  note 
and  the  possession  by  the  plaintiff,  and  these  are  all  the  facti  the  plaintiff  was  bound 
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« 

^  EYer,  nd  if  denied,  to  prove  in  order  to  maintain  bis  action.  Hence  the  denial 
■n  tkie  aatwer,  that  the  plaintiff  waa  the  lawful  owner  of  the  note,  and  that  the  de- 
^csdaiit  was  indebted  to  bim  tbefeon,  raised  no  issue  of  feet  whatever,  but  was  a* 
denial  merely  of  a  conolunon  of  law  which  as  such  the  judge  at  the  trial,  so  far- 
fnm  admitting  evidenee  under  it,  was  bound  to  disregard  as  irrelevant  and  nuga- 
tory. We  are  in  the  constant  habit  of  striking  out  such  a  denial  as  irrelevant  and' 
fn'TohNis,  and  we  believe  that  the  same  construction  has  uniformly  been  given  by 
tbe  judges  of  the  supreme  court" 

a.  It  is  no  snffioient  objection  to  a  motion  to  strike  out  an  answer  as  sham,  that 
the  plaintiff  has  obtained  an  order  for  time  to  reply.  Jlf/2n  v.  Voae^  4  Sand.  660. 

6.  Where  a  motion  to  strikeout  an  answer  as  sham  and  Irrelevant  is  denied,  on 
tbe  ground  that  it  is  neither,  but  the  answer  is  insnflSoient  on  other  grounds,  the 
pUintiff  wi[|  be  allowed  io  demur,  although  the  time  for  serving  a  demurrer  may^ 
liave  expired.  Seward  r.MiUer^  6  Pr.  R.  313.  Unless  the  pleading  be  so  utterlv' 
frivolous  that  the  party  ought  not  to  be  put  to  a  demurrer.  Miln  v.  Vose,  4  Sand. 
66a 

c.  After  an  order  has  been  made  to  strike  out  an  answer  as  sham  and  irrelevant » 
the  plaintiff  may  enter  judgment  in  the  same  manner  as  though  no  answer  bad  been 
put  in.  Aymar  v.  Chate^  1  Code  Rep.,  N.  S.,  141.  There  is  no  answer  in  the  case- 
to  be  amended  after  an  order  has  been  made  to  strike  it  out,  and  consequently  the  de» 
feodaat  has  no  right  to  amend,  although  he  may  apply  for  leave  to  put  in  a  new 
answer. 


Chapter  IV. 
The  Reply. 

SicTioii  153.    Reply,  when  to  be  put  in,  and  what  to  contain. 

154.  Motion  for  judgment  upon  answer. 

155.  Demurrer  to  reply. 

§  153.  [131.]  (Amended  1849-1851-1852-1855.)  Reply 
Vihtn  io  he  put  in  J  a/nd  what  io  contain. 

When  tite  answer  contains  new  matter  constituting  a  coun- 
te^claim,  the  plaintiff  may,  within  twenty  days,  reply  to  such 
new  matter,  denying  generally  or  specifically  each  allegation 
controverted  by  him,  or  any  knowledge  or  information  thereof 
suflBcient  to  form  a  belief ;  and  he  may  allege,  in  ordinary  and 
concise  language,  without  repetition,  any  new  matter,  not  in- 
consistent with  the  complaint,  constituting  a  defence  to  such 
new  matter  in  the  aibwer ;  and  the  plaintiff  may  in  all  cases 
itnmt  io  ike  answer  for  insufficiency,  stating  in  his  demurrer 
the  grounds  thereof;  and  the  plaintiff  may  demur  to  one  or 
more  of  several  defences  or  counter-claims  set  up  in  the  answ  er, 
and  reply  to  the  residue  of  the  counter-claime. 
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a.  Before  the  amendment  of  1855  this  eection  read : 

*' When  the  answer  contains  new  matter  constitaling  a  connter-clnim,  the  plain- 
tiff  may,  within  twenty  days,  reply  to  such  new  matter,  denying  generally  or  spe- 
cifically each  allegation  controverted  by  him,  or  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief;  and  he  may  allege,  in  ordinary  and  concise  lan- 
guage, without  repetition,  any  new  matter,  not  inconsistent  with  the  complaint, con- 
stituting a  defence  to  snch  new  matter  in  the  answer ;  or  he  may  demur  to  the  same 
for  insufficiency,  stating  in  his  demurrer  the  grounds  thereof;  and  the  plaintiff  may 
demur  to  one  or  more  of  several  counter-claims  set  up  in  the  answer*  and  reply  to  the 
residue." 

b.  Where  a  plaintiff  selected  from  the  answer  several  sentences  forming  a  part  of 
the  statement  of  one  entire  ground  of  defence,  and  demurred  to  them,  and  replied  to 
the  residue  of  the  answer,  it  was  held,  that  such  a  demurrer  would  uot  lie,  becaoss 
A  demurrer  will  not  lie.  to  a  part  of  an  entire  defence  in  an  answer.  Cobt  v.  Frastef 
S  Code  Rep.,  43  ;  4  Pr.  R.,  413. 

e.  The  defendant  might  have  moved  to  strike  out  such  demurrer,    lb. 

d.  An  objection,  not  that  unimportant  matter  or  matter  having  no  bearing  on  the 
controversy  is  mixed  up  with  or  stated  in  addition  to  tbht  which  is  material,  but  that 
the  whole  is  entirely  unavailing,  is  an  objection  that  can  only  be  taken  by  demnner. 
Fabricotti  v.  Launitx,  1  Code  Rep.,  122. 

e.  Where  a  defendant  set  up  in  his  answer  the  pendency  of  another  action  for  the 
flame  cause  between  the  same  parties,  as  a  defence,  and  the  plaintiff  thereupon  dis- 
continued such  suit,  and  replied  that  the  suit  mentioned  in  the  answer  '*  ia  diseon' 
tinued^^ — the  trial  was  without  a  jury,  and  defendant  admitted  the  truth  of  the  reply, 
no  proof  was  offered, — it  wss  held  that  the  plaintiff  was  entitled  to  judgment:  the 
reply  was  true  at  the  time  it  was  put  in,  and  was  a  sufficient  answer  to  the  defence 
set  up  in  the  answer.  Beala  v.  Cameron^  3  Fr.  R.,  414;  AvtrUl  v.  Paitermm^  10 
Pr.  R,  85. 

/.  The  reply  to  an  answer  of  another  suit  pending  for  the  same  cause,  that  the 
previous  action  has  been  discontinued,  must  enow  a  regular  discontinuance,  i  e.  a 
discontinuance  by  an  order  duly  entered  ;  and  where  such  a  reply  alleged  a  discon- 
tinuance by  notice  merely,  it  was  on  demurrer  held  to  be  defective.  {AveriU  v.  Ps^ 
toUf  supra.) 

g.  Such  a  reply  is  not  defective  for  not  averring  payment  of  the  costs  on  the 
disconti  nuance,  where  it  does  not  appear  that  the  defendant  had  appeared  in  the  iiiit 
discontinued.    lb. 

h.  In  the  case  of  OroBhona  v.  Lyons  (1  Code  Rep.,  N.  S.,  348) Edmonds,  J.,  held 
that  '*  it  was  irregular  to  reply  fa  denial]  to  the  answer  of  another  action  pending. 
The  true  practice  was  to  obtain  a  reference  to  ascertain  whether  or  not  both  actiooi 
were  for  the  same  matter.  If  the  referee  should  report  that  both  actions  were  for  the 
same  matter,  that  ends  the  seoond  action,  but  if  he  should  report  that  they  are  not,  the 
answer  is  ipso  facto  overruled,  and  the  action  proceeds  upon  the  other  issues.  Sneh 
was  the  former  practice,  and  is  altogether  the  most  convenient  one  to  adopt  in  actioni 
under  the  code.  The  answer  of  another  action  pending  is  to  be  determined  by  the 
record,  and  it  is  altogether  more  convenient  that  the  defence  should  be  disposed  of 
before  the  parties  go  to  trial  on  the  merits."  (And  tfee  Farmers*  Loan  ana  Trust 
Co.  V.  Hunt  (1  Code  Rep.  N.  S.,  1). 

i.  A  question  has  arisen  whether  or  not,  where  a  counter-claim  is  set  np  in  the 
answer  it  may  be  met  by  a  counter-claim  in  the  reply.  That  it  may,  see  Miller  v. 
Loses,  (9  Pr.  R,  356),  that  it  may  not,  see  Stewart  v.  Travis  (10  ib.  148).  Both 
cases  are  more  particularly  referred  to  below. 

j.  The  case  of  Miller  v.  Loses  (supra)  was  an  action  on  a  promissory  note.  The 
defences  were,  (1)  a  general  denial ;  (2)  matter  which  before  the  code  would  cMMtitote 
a  set-off;  (3)  a  cause  of  action  constituting  a  counter-claim,  which  would  not  hare 
been  allowed  as  a  set-off  prior  to  the  code.  [The  report  does  not  state  what  the 
cause  of  action  was.]  The  reply,  in  addition  to  a  general  denial  of  the  allegatioBs  in 
the  answer  *'for  a  further  reply  and  defence  to  the  new  matter  oontaioed  in  the 
defendant's  answer,*'  made  statements  of  demands  for  (1)  work  and  labor,  (3) 
goods  sold,  (3)  freight ;  and  alleged  there  was  due  the  defendant  $1000  on  aeconst 
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«f  the  demanda  of  the  plaintiff  affaiiut  the  defendant,  as  therein  stated,  over  and 
above  all  defence  and  coanter-claims  which  the  defendant  had  against  the  plaintiff, 
and  the  noce  on  which  the  action  was  brought.    The  defendant  moved  to  strike  out 
the  new  matter  stated  in  the  reply.    The  motion  was  ddnied ;  and  Marvin,  J.,  in 
deddiag  the  motion,  said  he  saw  no  "  objection  to  the  plaintiff's  meeting  thedefend« 
sot's sstHxff  in  the  manner  he  had  done''— he  conceded  snch  a  course  would  not  be 
proper  prior  to  the  code.    He  then  referred  to  the  amendments  to  section  149,  in. 
which  the  word  used  was  first  defence^  then  defence  or  set-off,  and  afterward  defence 
or  ooonter-claim ;  and  noticing  that  defence  only  is  used  in  section  153,  he  stated  it  as 
hit  opinion  that  defence  was  not  confined  to  matter  in  bar,  but  extended  to  any  mat- 
ter which  would  defeat  the  action  wholly  or  partially  (Houghton  v.  Toicnsend,  8 
Vt.  R.,  441),  and  hence  concluded,  ''  If  the  plaintiff,  as  in  this  case,  brings  his  action 
npoo  a  note,  and  the  defendant  states  a  cause  of  action  constituting  a  set-off,  and 
the  plaintiff  has  another  cause  of  action  which  would  oonstitote  a  set-off  to  the  de- 
fendant's claim  had  the  defendant  brought  an  action  to  the  claim  he  has  set  off,  I 
think  the  plaintiff  may  reply  his  other  cause  of  action  as  a  set-off  and  defence  to 
the  defendant's  set-off,  and  that  in  contemplation  of  section  153,  it  will  constitute  a 
defence  to  the  Dew  matter  in  the  answ(*r." 

a.  In  the  case  of  Stewart  v.  Tratrts  (supra),  the  complaint  alleged  eight  separata 
causes  of  action ;  (1)  work  and  labor,  (2)  money  paid,  (3)  materials  furnished,  (4) 
money  lent,  (5)  other  money  paid,  (6)  goods  sold,  (7)  freight,  (8)  account  stated. 
Each  statement  of  cause  of  action  alleged  the  same  to  be  the  extent  or  value  of 
$5000,  but  the  demand  of  judgment  was  for  $  1 50  only.  Three  of  the  defendants  put 
in  a  joint  answer  setting  up,  (1)  a  genera]  denial,  (2)  claims  of  9^00  for  goods  sold, 
alto  $300  for  work  done,  (3)  a  special  defence  of  defendants  as  special  partners,  (4) 
that  defendants  had  paid  for  plaintiff  $1000,  also  had  lent  him  $1000,  also  that  he 
had  received  (1000  on  their  account,  (5)  payment  in  full.  The  reply  was  (1) 
as  to  the  2d  and  4th  defences  a  general  denial ;  (2)  as  to  the  2d  and  4th  defences 
payment  before  action  brought ;  (3)  a  claim  for  goods  sold  other  than  thote  men" 
tioned  in  the  complaint,  value  $1000  ;  (4)  money  lent  other  than  that  mentioned 
tn  the  complaint,  $1000;  (5)  money  paid  other  than  that  mentioned  in  the  eom~ 
plaint,  $1000;  (6)  money  received  to  plaintiff's  use,  $1000;  (7)  work  and  labor 
other  than  that  mentioned  in  the  complaint,  $1000;  (8)  as  to  defences  3  and  4, 
that  plaintiff  had  accounted  for  and  paid  same.  The  reply  contained  an  allegation 
that  as  to  the  sudis  mentioned  in  the  Vd,  3d,  4th,  5th,  and  7th  divisions  of  the  reply, 
the  plaintiff  would  *' apply  the  same  in  extinguishment  of  any  demand"  the  defend- 
ant might  establish  on  the  trial.  The  defendant  moved  to  strike  out  the  3d,  4th,  5th, 
6(h,  and  7tb  divisions  of  the  reply.  The  court  considered  the  question  of  the  sufii- 
ciency  of  the  pleadings  should  be  raised  by  demurrer,  and  gave  the  plaintiff  leave  to 
unend  his  replication  or  complaint,  and  if  he  did  neither,  the  defendant  had  leave  to 
demur  to  the  reply. 

I-  In  such  cases  as  the  foregoing  would  not  the  simpler  course  be  for  the  plaintiff 
to  amend  his  complaint  (after  the  manner  of  a  new  assignment),  by  inserting  therein 
what  wooki  oonatitnte  his  counter-claim  to  the  defendant's  counter-claim  ? 

e.  Where  an  answer  and  demurrer  on  one  paper — the  demurrer  immediately 
fdlowiog  the  answer — were  served,  and  a  reply  served  to  the  answer,  and  the  de- 
murrer noticed  for  argument,  but  before  the  expiration  of  the  twenty  days  from  the 
aerviee  of  the  reply  an  amended  answer  was  stfved,  being  an  exact  copy  of  the 
original^  except  the  demurrer,  which  was  left  ouW^held,  that  the  plaintiff  was  not 
bound  to  reply  to  the  amended  answer.  The  reply  already  served  was  sufficient — 
the  answer  in  fact  was  not  amended.  Howard  v.  Michigan  Inc.  Co,,  3  Code 
Kepi,  215. 

d.  Where  a  oomplaint  and  answer  formed  an  issue  of  law,  which  did  not  bring  up 
the  merits,  and  plaintiff's  attorney  alleged  that  through  mistake  he  omitted  to  reply, 
he  was  allowed  to  reply  (on  terms),  after  the  cause  had  been  heard  before  a  referee. 
Merrili  v.  Slocum,  1  Code  Rep.,  68. 

e.  By  laws  of  1846,  p.  305,  it  is  enacted,  that  in  every  action  in  which  tha 
defendant  shall  plead  any  discharge  from  his  debts,  or  from  arrest,  or  imprisonment, 
•bcaised  under  and  by  virtue  of  the  act  of  Congress  entitled,  '<  A  law  to  establish  a 
uifonn  system  of  bankruptcy  tbronghont  the  United  States,"  the  phuntiff  may  reply 
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generallyi  thai  ntch  ditoharge  or  ezemption  was  obtained  by  fraud,  and  pray  fh» 
aame  may  be  inquired  of  by  the  eoantry,  and  may  annex  thereto  a  notice  epeeifying- 
tbe  aeveral  acta  of  fraud,  evidenoe  of  which  will  be  given  on  the  trial,  to  invalidate 
anch  discharge  or  exemption,  which  shall  entitle  such  plaintiff  to  give  evidence  of 
the  matters  so  specified  on  the  trial,  in  the  same  manner  as  if  they  had  been  spe- 
cially replied.  Is  this  law,  so  far  as  it  anthorixes  a  general  reply  and  notice,  repealed 
by  the  code  7 

Demurrer  to  Answer, 

a.  The  qoestion  raised  on  this  section  before  the  amendment,  was  whether  or  not 
a  demurrer  could  be  interposed  to  new  matter  not  constituting  a  counter-claim. 
That  it  could  he^Salinger  v.  Lueh  (7  Pr.  R.,  430),  Wiener  v.  Tted  (9  t6.,  143), 
Kneedler  v.  Sternberg  (10  t6.,  67;.  That  it  could  not  be— Qntn  v.  CiUm6er<,  1 
Duer,  673 ;  Oleaeen  v.  Moen,  2  ib.,  644 ;  and  see  8  Pr.  R,  9,  122,  146,  205,  234. 
237,  261 ;  7  t&,  57 ;  9  ib,,  396,  481,  488  ;  10  t6.,  120.  The  oases  14  Barb.,  533, 
and  7  Pr.  R.,  303, 316,  did  not  raise  the  question.  The  amendment  gives  the  right 
to  demur. 

b,  A  demurrer  does  not  He  to  an  answer  which  sets  np  no  new  matter,  bat  merel 
denies  the  allegations  of  the  complaint     Smith  v.  Oreenieg,  2  Sand.,  702 ;  Ketek-- 
am  V.  Zerega,  I  Smith,  557 ;  TAomos  v.  Harr^p,  7  Pr.  R,  57  ;  People  v.  Banker^ 
8  t6.,  261.    The  oase  of  Hopkine  v.  Enerett,  6  Pr.  R,  159,  to  the  contrary,  is  in 
efiect  overruled. 

e.  Irrelevancy,  redundancy,  or  uncertainty,  do  not  furnish  ground  for  a  demurrer. 
The  demurrer  raises  the  question  of  the  sufficiency  of  the  matter  stated  to  oonstitote 
a  defence  or  counter-claim.  Keteham  v.  Zerega,  1  Smith,  554 ;  Smith  ▼.  Oreen- 
ing,  2  Sand.,  702 :  Wateon  v.  Hneeon,  1  Duer,  242;  Rieharde  v.  Ediek,  17  Barb., 
261. 

d.  The  only  ground  for  a  demurrer  is  ineufieieney.  And  in  a  demurrer  to  aa 
answer  on  the  ground  of  insufficiency,  it  is  enough  to  allege  generally  that  the  an- 
swer is  insufficient ;  and  under  such  an  allegation  the  plaintiff  can  avail  himself  of 
any  insufficiency  which  goes  to  the  merits  of  the  answer.  Arthur  t.  Brooke,  14 
Barbi,  533. 

e.  An  insufficient  answer  means  an  answer  which  does  not  state  new  noattsr 
constituting  a  defence  [or  counter  daim]^    Houghton  v.  Tomnoend^  8  Pr.  R,  446L 

/  The  plaintiff  may  reply  to  one  part  of  the  answer  and  demur  to  another  part. 
Burr  V.  Wnght,  9  Pr.  R,  642. 

Jr.  On  a  demurrer  to  an  answer  the  sufficiency  of  the  complaint  may  be  ooaaid- 
,  but  only  to  show  that  the  court  has  no  jurisdiction  of  the  action,  or  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  People 
V.  Banker,  8  Pr.  R,  261. 

A.  The  demurrer  is  to  state  the  grounds  thereof:  this  by  necessary  implication 
forbids  the  courts  from  entertaining  a  demurrer  which  does  not  state  the  groandi 
thereof,  or  sustaining  a  demurrer  for  grounds  not  stated.  Keteham  v.  Zerega,  1 
Smith,  562: 

§  154.    Motion  far  judgment  on  answer. 

If  the  answer  contain  a  statement  of  new  matter  constita- 
ting  a  defence,  and  the  plaintiff  fail  to  reply  or  demur  thereto 
within  the  time  prescribed  by  law,  the  defendant  may  move,  on 
a  notice  of  not  less  than  ten  days,  for  such  judgment  as  he  is 
entitled  to  upon  such  statement,  and  if  the  case  require  it,  a 
writ  of  inquiry  of  damages  may  be  issued. 

i.  "  It  is  quite  evident  that  section  154  was  overlooked  in  the  amendment ;  and 
in  order  to  make  the  code  consistent,  and  that  section  sensible,  it  must  be  construed 
ard  applied  as  it  would  be  if  the  word  eovnfer-e2atm,  instead  of  the  word  dtfeiue, 
was  contained  in  it."— Mills,  County  Judge,  WUliame  v.  Upton^  8  Pr.  R,  205 ;  sse 
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aln,  to  the  like  effect,  Mi/att  v,  Saratoga  Mut,  In:  Co.,  0  Pr.  R.,  480 ;  Riehtmeyer 
▼.  Hetikwf,  ib»,  481 ;  and  m  Quin  t.  Chamberi^  1  Dner,  673,  Boevrorth,  J.,  lays. 
"It  (seetion  154)  should  hare  been  amended  by  striking  ont  th^e  word  defence,  and 
iDfeftJBg  io  its  place  the  word  eounter-elaim,  Seetion  154,  to  bis  sensible,  must  now 
bo  oflOftroed  as  speaking  of  new  matter^  to  which  a  plaintiff  has  a  right  to  reply  or 
dMnw  St  his  election.  The  section  must  be  construed  and  applied  as  it  would  be  if 
the  word  counUr'Claim  instead  of  the  word  defence  was  contained  in  it."  It  has* 
Brareorer,  been  held  that  the  word  defence  would  include  counter-claim.  Miller  y. 
iMec,  9  Pr.  R.«  356 ;  Houghton  ▼.  Townsend,  8  ib,  441. 

s.  AH  the  papers  needed  for  a  motion  under  this  section  are,  summons,  complamt^ 
and  answer,  and  the  notice  of  motion.  The  motion,  clearly,  can  only  be  made  io  a 
ease  where  the  answer  relies  on  new  matter,  which  constitutes  a  defence.  Per  Wil* 
lard,  J.,  in  Brown  w.Spear,  5  Pr.  R.,  147.  And  where  the  defendants  interposed  an 
aaswer  denying  the  plaintiff's  case  as  made  by  the  complaint,  and  stating  matter 
which  oottstitnted  no  defence  and  needed  no  reply,  and  the  plaintiff  not  replying,  the 
defiindants  moved  for  judgment,  held,  that  the  defendants  had  mistaken  their  rem- 
edy ;  they  should  have  noticed  the  cause  for  triaL    Ib, 

b.  A  party  by  not  availing  himself  of  the  remedy  prescribed  by  this  section,  doea 
not  waive  bis  right  to  take  Mlvantage  on  the  trial  of  admissions  made  by  the  plead- 
ings.   Bridge  v.  Payoon,  5  Sand.  217. 

§  155.    Demv/rrer  to  reply. 

If  a  reply  of  the  plaintiff  to  any  defence  set  up  by  the  an- 
swer of  the  defendant  be  insufficient,  the  defendant  may  demnr 
thereto,  and  shall  state  the  grounds  thereof. 


Chapter  V.  /'•\*^^^ 

General  JRulee  of  Pleading.         "^^ki^ 

SecTioif  156.  Pleadings  to  be  verified. 

157.  Pleadings,  how  verified. 

158.  How  to  state  an  account  in  pleading. 

159.  Pleadings  to  be  liberally  construed. 

160.  Irrelevant  or  redundant  matter  to  be  stricken  ont,  and  indefinite 

matter  made  more  definite. 

IM.  Judgments,  how  to  be  pleaded. 

16^  Conditions  precedent,  how  to  be^pleaded. 

163.  Private  statutes,  how  to  be  pleaded. 

164.  Libel  and  slander,  how  stated  in  complaint. 

165.  Answer  in  such  cases. 

166.  Answer  in  actions  to  recover  property  distrained  for  damage. 

1 67.  Wliat  causes  of  action  may  be  joined. 

166.    Allegation  not  denied,  when  to  be  deemed  true. 

§  156.  [133.]  (Amended  1849,-1851.)  Pleadings  to  he 
verified. 

Every  pleading  in  a  court  of  record  must  be  subscribed  by 
the  party,  or  his  attorney ;  and  when  any  pleading,  is  verified^ 
every  subsequent  pleading,  except  a  demurrer,  must  be  verified 
aho. 
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a,  Thii  leotbn,  in  Iho  code  of  1849,  waa  in  thoM  words—''  No  other  pleadiDg 
shall  be  allowed  than  the  complaint,  answer,  reply,  and  demnrrers."  The  present 
section  was  former]/  part  of  section  157. 

b.  The  si^atnre  of  a  defendant  to  a  verification  to  a  pleadin|r,  without  mors,  m 
sufficient  subscription  to  a  pleading.    Hubbell  r.  Limngatonf  1  Code  Rep.,  €3. 

e.  The  term  ''  sobseqnent  pleading,''  need  in  this  section,  means  subsequent  in 
order  of  pleading,  not  subsequent  in  order  of  time  [when  pled] ;  therefore,  an 
amended  complaint,  served  after  an  answer  has  been  put  in,  is  not  a  sabseqnent 
pleading  to  the  answer.  If  the  complaint  is  not  verified,  and  after  answer  the 
plaintiff  serves  .an  amended  complaint,  that  does  not  render  it  incumbent  on  the 
defendant  to  verify  his  answer.  Hempstead  v.  Hempstead^  7  Pr.  R.,  8 ;  White  v. 
Bennetty  ib,^  59.  The  facts  in  the  latter  case  were  these :  The  action  was  on 
several  promissory  notes.  The  complaint  was  not  verified,  but  the  paper  served 
which  purported  to  be  a  copy  of  the  complaint,  indicated  tnat  the  complaint  had 
been  verified.  The  defendnnt,  however,  served  an  answer  without  a  verification ; 
afterwards  the  plaintiff  verified  his  complaint  and  served  a  copy,  and  then  mo?ed 
to  strike  out  the  answer  for  not  being  verified.    The  motion  was  denied. 

d.  If  the  complmnt  be  not  verified,  yet  defendant  may  verify  his  snswer ;  and  if 
he  do  so,  the  reply,  if  any,  must  be  verified.  Lin  v.  Jaequaye,  2  Code  Rep.,  29 ; 
Levi  T.  Jacquaye,  ib,,  69  ;  4  Pr.  R.,  126. 

§  157.  [133.]  (Amended  1849-1851.)*  Pleadings,  hm 
verified.    . 

The  verification  must  be  to  the  effect,  that  the  same  is  true 
to  the  knowledge  of  the  person  making  it,  except  as  to  those 
matters  stated  on  information  and  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  true,  and  must  be  by  the  affidavit  of  the 
party,  or  if  there  be  several  parties  united  in  interest,  and 
pleading  together,  by  one  at  least  of  such  parties  acquainted 
with  the  facts,  if  such  party  be  within  the  county  where  the 
attorney  resides,  and  capable  of  making  the  affidavit  The 
affidavit  may  also  be  made  by  the  agent  or  attorney,  if  the  ac- 
tion or  defence  be  founded  upon  a  written  instrument  for  the 
payment  of  money  only,  and  such  instrument  be  in  possession 
of  the  agent  or  attorney,  or  if  all  the  material  allegations  of  the 
pleading  be  within  the  personal  knowledge  of  the  agent  or 
attorney.  When  the  pleading  is  verified  by  any  other  per- 
son than  the  party,  he  shall  set  forth  in  the  affidavit  his  knowl- 
edge, or  the  grounds  of  his  belief  on  the  subject,  and  the  rea- 
sons why  it  is  not  made  by  the  party.  When  a  corporation  is 
a  party,  the  verification  may  be  naade  by  any  officer  thereof; 
and  when  the  State  or  any  officer  thereof  in  its  behalf,  is  a  par- 
ty, the  verification  may  be  made  by  any  person  acquainted 
with  the  facts.  The  verification  may  be  omitted  when  an  ad- 
mission of  the  truth  of  the  allegations  might  subject  the  part7 

*  Modified  by  a  law  passed  in  1S54.    ^p^  in  note. 
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to  proeecution  for  felony.  And  no  pleading  can  be  need  in  a 
criminal  prosecution  against  the  party,  as  proof  of  a  fact  ad- 
mitted or  alleged  in  sucli  pleading. 

A  Before  the  ameDdment  of  1851  thie  section  wae  aa  follows : 

"Every  pteadio^  in  a  court  of  record  most  be  subscribed  by  the  party^or  his  at- 
torsey;  and  when  any  pleading;  in  a  case  shall  be  verified  by  affidavit,  all  subec' 
qaeni  pleadings,  except  demurrers,  shall  be  verified  also ;  and  in  all  cases  of  the 
Teiifieation  of  a  pleading,  the  affidavit  of  the  party  shall  state  that  the  same  ia 
true  of  his  own  knowledge,  except  as  to  the  niatters  which  are  therein  stated  on  his 
information  or  belief,  and  as  to  those  matters  that  he  believes  it  to  be  true.    And 
where  a  pteadiog  is  verified  it  shall  be  by  the  affidavit  of  the  party,  unless  he  be  ab- 
lest from  the  county  where  the  attorney  resides,  or  for  some  cause  unable  to  verify 
i^  or  the  facts  are  within  the  knowledge  of  his  attorney  or  other  person  verifying 
the  same.    When  the  pleading  is  verified  by  the  attorney  or  any  other  person  except 
the  party,  he  shall  set  forth  in  the  affidavit  his  knowledge  or  the  grounds  or  his  be- 
lief on  the  subject,  and  the  reasons  why  it  is  not  made  by  the  party.    When  a  cor- 
poration ■  a  party,  the  verification  may  be  made  by  any  officer  thereof;  and  when  the 
State,  or  any  officer  thereof  in  ita  behalf  is  a  party,  the  verification  may  be  mad^ 
by  any  person  acquainted  with  the  facts,  except  that  in  actions  prosecuted  by  the 
attorney-general  in  behalf  of  the  State  for  the  /eoovery  of  real  property,  the  plead- 
bgs  need  not  be  verified." 

When  the  vftifieation  may  he  omitted, 

b.  So  much  of  this  section  as  relates  to  the  verification  is  modified  and  controlled 
by  a  law  passed  in  1854  (Laws  of  1854,  p.  153),  by  which  it  is  enacted  that  "  the 
verification  of  any  pleading  in  any  court  of  record  in  this  Slate  may  be  omitted  in 
all  esses  where  the  party  called  upon  to  verify  would  be  privileged  from  testify mg 
as  a  witness  to  the  truth  of  any  matter  denied  by  such  plMdiog." 

e.  The  oode  of  1848,  s.  133,  provided  that  every  pleading  except  the  demurrer 
ibonld  be  verified,  but  the  verification  might  be  omitted  when  the  party  would  be 
privileged  from  testifying  as  a  witness  to  the  same  matter,  and  that  no  pleading  was 
to  be  used  in  a  criminal  prosecution  as  evidence.  Under  that  provision  it  was  held 
that  a  complaint,  answer,  or  reply,  not  verified  by  oath  might  be  treated  as  a  nullity. 
Swift  V.  HotmeTf  1  Code  Rep.,  26;  3  Pr.  R.,  280.  But  the  verification  might  be 
omitted  when  the  matter  oontained  in  the  pleading  was  such  as  might  aid  in  forming 
a  chain  of  testimony  to  convict  the  party  of  a  criminal  offence,  if  properly  receivable 
m.  evidence.     Clapper  v.  Fitxpatriek,  1  Code  Rep.,  69 ;  3  Pr.  R.,  314. 

d.  It  would  seem  that  when  a  party  is  excused  from  verifying  a  pleading  in  con- 
secjneBcs  of  the  above  provision,  the  court  will  require  him  to  accompany  his  plead- 
ing with  an  affidavit  stating  the  grounds  on  which  he  claims  the  exemption.  We 
infer  this  from  the  fact  that  when  the  section  of  the  code  we  are  now  considering 
excBsedths  verification  if  the  verification  would  subject  the  party  called  upon  to  make 
it  to  a  criminal  prosecution,  then  it  was  required  of  him  to  put  in  a  sworn  answer,  in 
which  he  might  state  that  by  answering  on  oath  the  particular  allegrations  specified, 
he  woald  sobjeet  himself  to  a  criminal  prosecution,  and  as  to  the  residue  of  the  com- 
plaint be  might  answer  in  the  usual  manner.  Such  an  answer  was  deemed  to  put  in 
ianie  the  alWgations  of  the  complaint  which  the  defendant  excuses  himself  from  an- 
•wering.  HiU  t.  MulUr,  2  Sand.,  684;  3  Code  Rep.,  199  ;  White  v.  Cumming,  1 
Code  Rep.,  K.  8.,  107;  and  see  Bailey  v.  Dean^  5  Barb.,  297. 

f.  When  it  can  be  seen  from  the  complaint  that  an  admission  of  the  truth  of  ita 
allegations  might  subject  the  party  answering  it  to  a  prosecution  for  felony,  or  might 
expose  him  to  deteetion,  and  thus  lead  to  such  prosecution,  his  general  affidavit  that 
loch  might  be  the  effect  of  the  admission,  should  be  received  in  lieu  of  a  verification  of 
the  answer.  In  such  affidavit,  the  particular  facts  and  oircumstauoes  which  lead 
htm  to  such  conclusion  need  not  be  stated.  Springsted  v.  Robinson,  8  Pr.  R,  41. 
Thus,  where  the  oomplaiot  verified  charged  an  assault  and  battery,  and  the  defend- 
ant answered  by  a  general  denial  without  verification,  and  accompanied  his  answer 
with  an  affidavit  of  the  defendant,  stating  that  an  admission  of  the  truth  of  the  alle- 
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gationt  io  the  complaint  might  lubjeet  him  to  a  pnweoatioia  for  folony,  and  that  he 
therefore  omitted  to  verify  hi*  aoewer,  Wellee,  J^  aaid  the  caeea  of  HiU  r.  MicUer, 
S  Sand.,  684 ;  and  While  ▼.  Cummingi,  3  ib„  716,  nnder  oodea  of  1848  and  1849, 
do  not  apply,  *'  It  is  contended  on  behalf  of  the  plaintiff,  that  the  court  ahonld  he  able 
to  see  from  the  pleading  alone,  that  an  admiaeipn  of  the  troth  of  ifi  atatementB  might 
anhject  the  party  to  a  proeecution  for  felony,  and  that  the  affidayit  of  the  party  ofe- 
ing  the  ezcoie  that  ench  might  be  the  oonseqnencea  of  the  adminion,  is  not  to  be  re- 
ceived aa  evidence  in  enpport  of  his  claim  to  immunity.  Whatever  might  be  the 
rule  in  a  case  where  the  party*!  affidavit  waa  the  onlyevidence  in  iupport  of  bii  ex- 
enae,  I  think  in  the  present  ease  it  wonld  be  too  much  to  say  that  the  defendant'! 
affidavit  ia  the  only  evidence.  Looking  to  the  complaint,  it  appears  to  me  that  it 
may  be  perceived  that  an  admission  by  the  defendant  of  the  tmth  of  its  allegatioiis 
might  subject  him  to  the  consequences  against  which  the  law  is  intended  to  proteet 
him.  It  ehargea  him  with  an  assault  and  battery  upon  the  plaintiff  The  plaintiif 
or  aome  other  perM>n  may  have  the  intention  of  instituting  a  criminal  prosecution 
against  him  for  an  assault  and  battery  with  intent  to  kill  or  to  maim.  The  plaintiff 
may  know  that  a  violent  outrage  has  been  committed  upon  him,  and  may  be  satii- 
fied  that  it  was  done  with  a  felonious  intent ;  but  he  may  entertain  doubts  aa  to  the 
identity  of  the  person  who  committed  It.  With  regard  to  the  defendant,  he  may 
only  have  a  suspicion ;  and  if  he  can  be  compelled  in  a  civil  action  to  admit  bis  eoar 
nection  with  the  transaction,[the  plaintiff  may  be  induced  to  institute  a  orhnioal 
prosecution,  relying  upon  other  testimony  to  establish  the  quoanimo.  Thus,  by  ad- 
mitting the  allegations  of  the  complaint,  he  may  be  subjected  to  a  proseoutioa  for 
felony.  And  who  shall  say  whether  such  danger  of  exposure  exists,  but  the  defead- 
ant  himself  7  He  may  be  conscious  that  he  committed  the  aaiault ;  and  whether  ha 
he  innocent  of  any  felonious  intent  or  not,  hb  exposure  to  each  prosecution  wonld 
be  the  same ;  and  I  apprehend  he  ought  not  to  required  to  state  the  particular  iaets 
and  circumstances  wnich  lead  him  to  such  conclusion,  as  that  might  defeat  the 
spirit  and  policy  of  the  provision  in  question.  When  a  witness  on  the  stand  de- 
clinea  answering  a  question  pot  to  him  on  the  ground  that  his  answer  would  tend  to 
degrade  him,  he  is  excused,  on  a  similar  principle,  from  disclosing  the  circomstaneef 
upon  which  hb  objection  to  testify  is  founded.  It  is  said  that  the  ooncloding  sen- 
tence of  the  section  protects  the  party  against  all  such  consequences  and  expoearea 
I  answer  that  the  provision  is  general,  and  designed  as  a  protection  to  the  party  in  all 
criminal  prosecution^  whether  for  felonies  or  misdemeanors  founded  upon  the  feetf 
80  admitted  or  alleged.  Now,  the  party  is  not  to  be  excused  from  verifying  his  an- 
awer  in  a  civil  action,  although  the  facts  admitted  may  aubjeot  him  to  a  orimmil 
proaecntlon  for  an  offence,  provided  it  be  less  than  a  felony ;  and  then  the  proviaon 
in  question  comes  in  as  a  shield  against  having  the  pleading  used  against  him  for  the 
purpose  mentioned,  in  any  criminal  prosecution.  But  if  the  admiaeion  may  snbjeet 
Aim  to  a  prosecution  for  felony,  although  the  pleading,  whatever  admissions  or  alle- 
gations it  may  contain,  cannot  be  used  against  him  on  such  prosecution,  nevertheiea 
the  plain  language  of  the  previous  clause  is  that  the  party  is  not  bound  to  verify  hit 
pleading.*' 

a.  In  a  previous  case,  Thomas  v.  Harrop,  7  Pr.  R,  57,  the  action  waa  to  re- 
cover penalties  for  a  violation  of  the  excise  law.  The  complaint  was  verified.  Ihe 
defendant  answered  on  oath  that  he  **  cannot  answer  any  allegation  of  the  complaint 
without  the  hazard  of  accusing  himself  of  a  misdemeanor,  and  criminating  himself, 
and  requests  that  thia  answer  may  be  deemed  a  denial  of  the  complainL"  The  plain- 
tiffb  demurred  to  the  answer.  Per  Mason,  J.,  the  plaintifis  have  mistaken  their 
remedy  in  demurring.  They  should  either  have  moved  to  atrike  out  the  answer,  aad 
for  judgment,  or  else  noticed  the  cause  fur  trial  at  the  circuit,  and  applied  for  jodg- 
ment  there.  "  It  is  not  necessary  to  decide  whether  thia  ia  a  good  answer,  ss  a  de- 
nial of  the  allegations  of  the  complaint  I  am  inclined,  however,  to  think  the  aa- 
awer  should  be  allowed  to  stand,  and  be  deemed  to  put  the  plaintiff  to  the  proof  of 
his  case.  The  maxim  of  the  common  law  is  JV^emo  Unetur  se  ip»um  prodire,  and 
is  founded  on  the  fundamental  principles  of  constitutional  right.  Thia  doctrine  wae 
firmly  settled,  and  incorporated  into  the  common  law  of  England,  at  an  early  dsyi 
and  was  brought  to  this  country  by  our  ancestors,  and  has  been  steadfostly  main* 
iained  as  among  the  most  inestimable  rights  of  the  citizens  of  this  State.    This 
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docbine,  that  no  man  is  boond  to  accoao  himself  of  any  crime,  or  to  famish  any 
eTideoce  to  oonyict  himself  thereof,  is  now  the  fundamental  law  of  this  State. 
(Const  art.  1>  §  6).  The  same  provision  was  in  the  constitation  of  1821.  This 
principle,  with  ii8»  is  therefore  placed  heyond  the  power  of  legislative  encroach mtot, 
and  oar  eoarts  have  held  under  the  codes  of  1848  and  1849,  that  no  such  encroach- 
meiit  was  attempted  by  the  provision  reqairing  the  defendant  to  swear  to  his  an- 
swers in  civil  actiona  (Hill  v.  MuUer,  2  Saod.,  684 ;  White  ▼.  Cummings,  3  ib., 
616 ;  Clapper  v.  Fitxpairiek,  3  Pr.  R,  314  ;  Bailey  v.  Dean,  5  Barh,  297) ;  and 
although  the  code  of  1851  would  seem  to  throw  some  obscurity  over  this  subject, 
yet  1  cannot  think  it  was  the  intention  of  the  legislatnre  to  interfere  with  this  con- 
stitutional right  of  the  citizen  ;  and  I  think  we  may  safely  hold  that  this  last  amend- 
ment ts  not  repugnant  to  the  doctrines  contained  in  the  adjudications  under  the 
codes  of  1848  and  1849  above  referred  to." 

a.  Actions  for  slander,  it  is  said,  are  In  the  nature  of  penal  actions.  3  Johns.,  180 ; 
9  ib„  36  ;  2  Burr.,  66 ;  4  Cow.,  37  ;  Salk.,  644.  And  it  is  said  that  in  such  an  ac- 
tion, a  party  may  decline  to  answer  on  the  ipronnd  that  he  would  crimioate  himself. 
Bailey  v.  Dean,  5  Barb.  297 ;  and  see  Hill  v.  MuUer,  ft  Sand.  684;  Clapper  ▼. 
FitxpairUk^  1  Code  Rep.,  69. 

6.  The  privilege  of  a  party  from  testifying  as  a  witness  extends  to  the  following 


1.  Where  the  answer  will  have  a  tendency  to  expose  the  witness  to  a  penal  lia- 
bility, or  to  any  kind  of  punishment,  or  to  a  criminal  charge.  If  the  fact  to  which 
he  ia  interrogated  forms  but  one  link  in  the  chain  of  testimony  which  is  to  convict 
bim,  bo  is  privOeged  ;  and  the  witness  need  not  explain  how  he  might  be  criminated 
by  the  answer.  If  the  prosecution  to  Which  he  might  be  exposed  is  barred  by  lapse 
of  time,  the  privilege  ceases  and  the  witness  must  answer.  (Henry  y»  Salina  Bankj 
1  CooM.  86.)  So  if  the  prosecution  be  under  a  foreign  law.  King  of  tke  Two 
SieilUx  V.  WOeox^  15  Jurist,  214. 

2.  Where  the  answer  will  subject  him  to  a  civil  action,  or  pecuniary  loss,  or  charge 
bim  with  a  debt,  or  would  establish  facts  which  would  work  a  forfeiture  of  a  debt  he 
claims  to  be  doe  to  him.    Henry  v.  Salina  Bank,  1  Coms.  86. 

3.  Where  the  answer  will  subject  him  to  a  forfeiture  of  his  estate. 

4.  Where  the  answer  has  a  direct  tendency  to  degrade  the  character — [this 
is  doubtful  where  the  matter  is  material  to  the  issue] — the  privilege  exists  as  to  col-* 
lateral  matter.     The  People  v.  Oay,  3  Selden,  382. 

When  the  Agent  or  Attorney  may  make  the  Verification, 

c.  The  intention  of  the  legislature  was,  that  during  the  absence  or  incapacity  of 

hiselicnt,  a  pleading  may  be  verified  bv  the  affidavit  of  the  attorney,  stating  only 

his  information  and  belief  (Lo<soa  v.  Lefever,  5  Sand.,  650).     The  decision  in  this 

ease  was  made  by  Duer,  J.,  after  consultation  with  the  other  justices  of  the  superior 

court,  and  the  opinion  he  delivered  was  concurred  in  by  them ;  and  in  Stannard  v. 

Mattiee  (7  Pr.  R,  4.)  Parker,  J.,  held,  that  where  a  party  is  not  within  the  county 

in  which  the  attorney  resides,  the  attorney  may  verify  a  pleading,  though  the  action 

or  dofeace  be  not  founded  on  a  written  instrument  in  the  possession  of  the  attorney, 

and  though  all  the  material   allegations  of  the  pleading  may  not  be  within  the 

pemonal    knowledge  of  the  attorney.    It  had  been    previously  held,  in  Hunt  v. 

Meetekam  (6  Pr.  R,  400),  that  where  a  defence  is   not  founded  upon  a   written 

instnuDent  for  the  payment  of  money  only,  in  the  possession  of  the  attorney,  he 

most  have  personal  knowledge  of  all  the  material  allegations  of  the  answer,  to  justifv 

a  Tcrifiealioa  by  him.    In  deciding  Stannard   v.  Mattiee,  supra,  Parker,  J. ,  said, 

^  Reletenee  has  been  made  to  Hunt  v.  Meaeham,  (6  Pr.  R.,  400),  to  show  that  in 

at!  cases  not  founded  on  a  written  instrument,  the  attorney  most  have  personal 

kaowMge  of  all  the  material  allegations  of  the  pleading.    It  does  not  appear  by 

that  case  where  the  attorney  resided  ;  and,  although  the  lauguage  of  the  rieoiaion  is 

broad,  H  must  be  construed  with  reference  to  the  facts  before  Uie  court ;"  apd  in 

itaaeoe  v.  Maieon  (7  Pr.  R.,  121),  it  was  held  that  the  attorney  can  verify  a  pleading 

(giving  sufficient  reasons)  instead  of  the  party,  whenever  the  party  is  absent  from 

the  county  where  the  attorney  resides «,  and  such  absence  is  itWlfa  sufficient  reason. 


224  VERIFICATION.  [§  157- 

0.  The  attorney  may  Torify  in  two  eases:  (1)  when  the  action  is  founded  on  a 
written  instrument  in  his  possession,  and  (2)  when  all  the  material  allegations  of  the 
pleading  are  within  his  personal  knowledge.  Mamn  t.  Brown  (6  rr.  R.,  484.) 
Harris,  J. 

b.  The  attorney  having  possession  of  the  notes  sued  upon,  is  sufficient  to  author- 
iie  him  to  verify  the  complaint. .   Treadtoell  v.  FatMet  (10  F^.  R.,  184). 

c.  The  guardian  or  the  attorney  for  the  guardian  of  an  infant  plaintiff  may«  it 
seems,  verify  the  complaint.    Hill  v.  Thaeher  (2  Ckx^e  Rep.,  3  ;  3  Pr.  R.,  409). 

Form  of  Verification  by  a  party  to  the  action. 

d.  A  verification  to  a  complaint  in  the  following  form — ^*  A.  B.,  the  above- 
named  plain trff,  being  duly  sworn,  says  the  above  complaint  is  substantially  true  of 
his  own  knowledge,'* — is  defective,  Waggoner  v.  jBroton  (8  Pr.  R.,  212). 

e.  A  verification  which  stated  that  the  party  had  read  the  pleading,  and  that 
<*  the  same  is  true,  according  to  the  best  of  his  knowledge  and  belief,"  is  npt  a  suffi- 
cient verification.     Van  Horn  v.  Montgomery  (5  Pr.  R.,  328). 

/.  The  verification  is  defective  unless  the  pleading  or  the  affidavit  be  aubeciibed, 
either  by  the  party  or  his  attorney.    Laimbeer  v.  AlUn  (2  Code  Rep.,  15). 

g.  Where  in  a  pleading  all  the  allegatiions  are  positive,  and  are  none  of  them 
stated  to  be  on  information  and  belief,  the  verification  that  it  is  true  to  hio  knowledgtt 
without  adding  the  words,  **  except  as  to  the  matters  therein  stated  upon  informa- 
tion and  belief,  and  that  as  to  those  matters  he  believes  it  to  be  true,'*  is  a  sufficient 
verification.  Kinkaid  v.  Kip  (1  Dner,  692).  And  in  such  a  case  the  addition  of 
the  words,  "except,"  dbo.,  would  be  improper,  because  it  implies  a  falsehood,  and 
makes  the  party  swear  to  such  false  implication,    lb. 

A.  When  two  defendants  put  in  a  joint  answer,  one  defendant  cannot  swear  to 
the  want  of  information  sufficient  to  form  a  belief  on  the  part  of  his  co-defendant. 
Kinkaid  v.  Kip  (1  Dner,  692),  but  where  in  an  action  against  two  defendants  they 
answered,  *'  As  to  each  and  every  allegation  of  the  complaint,  they  say  they  have 
no  knowledge  or  information  thereof  sufficient  to  form  a  belief,"  the  verification  was 
in  the  following  form  :  The  defendants,  **  being  severally  sworn,  say,  each  for  himself, 
that  the  foregoiog  answer  is  true  of  his  own  knowledge,  except  so  far  as  the  same 
alleges  a  want  of  sufficient  information  to  form  a  belief  on  the  part  of  the  other  de- 
fendant, and  that  as  to  such  allegation  he  believes  the  same  to  be  true."  On  motion 
to  strike  out  the  answer  on  the  grounid  of  a  defect  in  the  verification,  Emmet,  J., 
denied  the  motion,  and  said,  *'  The  verifioation  in  this  case  contains  a  peculiar  ex- 
ception, in  a  form  and  for  a  purpose  altogether  difierent  from  the  exception  rsferred 
to  in  section  157  of  the  code,  and  which  was  inserted  in  order  to  guard  each  defend- 
ant from  the  manifest  impropriety  of  swea>iog  as  to  the  insufficiency  of  infonnatioa 
to  form  a  belief  posieased  by  the  other  defendant,  as  to  the  matters  alleged  in  the 
complaint  not  answered  upon  the  knowledge  of  the  defendants.  The  necessity  of 
this  exception  might  have  been  avoided,  by  using -this  form  of  expression  in  the  an- 
swer :  *  These  defendants  severally  say,  each  for  himself,  that  he  has  no  knowledga 
or  information  thereof  sufficient  to  forma  belief,'  instead  of  *  These  defendants 
have  no  knowledge  or  information  thereof  sufficient  to  form  a  belief.'  But,  as  ap- 
plied to  the  answer  in  its  existing  form,  the  exception  does  not  impair  the  verification, 
and  was  a  proper  and  conscientious  reservation  to  he  made  by  each  defendant.*'    lb, 

i  The  preceding  case  seems  to  be  an  authority  for  saying  that  the  form  of 
verification  prescribed  by  the  code  need  not  be  strictly  followed  ;  and  in  Radway  v. 
Mather  (5  Sand.  655),  Duer,  J.,  Oakley,  Ch.  J.,  concurring,  said,  *'  I  am  far  from 
admittiing  that  tlie  form  of  verification  prescribed  by  the  code  roust  be  literally  feir 
lowedy  Rutin  Waggoner  v.  ^roion  (8  Pr.  R,  212)  it  issaid.  The  sUtute  aa  to 
every  thing  material,  should  be  strictly  followed,  and  parties  not  be  permitted  to 
f  vade  it  by  qualifications  or  reservations  of  any  kind. 

j.  In  Southworth  v.  Curtis  (1  Code  Rep.  N.  S.,  412  ;  6  Pr.  R.,  271)  the  verifi- 
cation of  the  complaint  was  as  follows :  P.  F.  S ,  one  of  the  ptaintiffi^  being  sworn, 
says,  "  That  he  has  heard  the  foregoing  complaint  read,  and  that  it  is  true,  except, 
&c."    To  this  it  was  objected,  that  the  verification  should  have  slated  that  the  com- 
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plaint WM  ^  trae  to  the  knowledge  of  deponent;"  but  the  verification  was  heldraf- 
£cient,aDdper  Habbard,  J.,  It  seems  clear  that  when  a  party  sweara  positively  that 
a  plesdiog  is  true,  he  must  be  underatood  as  swearing  that  he  knows  it  to  he  true.'' 

ft  Where  the  verification  to  a  complaint  was  without  a  venue  in  the  marj^in,  and 
thereiideDoe  of  the  commissioner  was  not  stated,  nor  was  there  any  thing  to  show 
wbenh  wai  sworn,  held  that  the  verification  was  a  nullity.    Lane  v.  Morse  (6  Pr. 

h.  The  maker  and  indorser  of  a  note  sued  in  one  action,  are  not  parties  *'  united 
io  interest.*'  Andrewa  v.  Storms^  5  Sand.,  609.  And  if  they  put  in  a  joint  an- 
iwer,  it  miut  be  verified  by  both.    lb,    Alfred  v.  Watkine,  1  Code  Rep.,  N.  S.,  343^ 

e.  Where  the  affidavit  of  verification  is  sworn  out  of  the  State,  it  must  (it  is  sup> 
poied)  be  authenticated  in  the  manner  required  for  autheuticating  affidavits  taken 
Mt  of  the  State.    In  such  cases  it  must  be  authenticated  as  follows : 

h  It  must  be  certified,  by  some  judge  of  a  court  having  a  seal,  to  have  been 
•nbecribed  and  taken  before  him,  specifying  the  time  and  place  where  and  when 
taken. 

S.  The  genuineness  of  the  signature  of  such  judge,  the  existence  of  the  court, 
aad  the-fact  that  such  judge  is  a  member  thereof,  must  be  certified  by  the  clerk  of 
the  court,  under  the  seal  thereo£  2  R.  S.,  2d  ed.,  317,  s.  33 ;  12  Wend.,  223. ;  3 
Hill,  461. 

d.  An  answer  put  in  by  a  defendant  residing  out  of  the  State,  must  be  sworn 
before  a  judge  of  some  court  having  a  seal,  who  is  actually  a  member  of  such  court. 
Aad  that  fact  must  be  certified  by  the  clerk  of  such  court.  A  master  extraordinary 
in  England,  has  no  power  to  take  the  oath  of  a  person  residing  there,  to  an^swer 
in  an  action  pending  in  thb  State.     Lahena  v.  Fielden,  1  Barb.,  22. 

e.  Incase  of  a  foreigner  who  does  not  understand  the  English  language,  an 
order  may  be  obtained,  of  course,  for  an  interpreter ;  and  the  answer  being  written 
io  the  language  of  such  foreigner,  a  translation  in  English  is  to  be  annexed.  The 
interpreter  being  sworn  to  interpret  truly,  conveys  to  the  defendant  the  language  of 
the  oath.  The  interpreter  is  also  sworn  to  the  fidelity  of  the  tranalation.  The  jurat 
is  to  be  adapted  to  the  circumstances  of  the  case.  As  to  the  mode  of  taking  the 
aaawer  of  a  person  deaf  and  dumb,  see  Reynolda  v.  Jonee^  2  Dan.  Ch.  Pr.,  280. 

/.  Where  a  pleading  is  verified  by  a  person  unable  to  read  or  write,  the  party 
taking  the  affidavit  should  first  read  over  the  pleading  and  affidavit  to  such  party, 
and  explain  the  same  to  him,  and  state  those  facts  in  the  jurat  See  a  form — Towns- 
bend's  Forms,  p.  2. 

g'  The  affidaTit  of  verification  should  not  be  sworn  before  the  attorney  in  the 
aetion  of  the  party  making  the  verification.  Oilmor  v.  Hempeteadt  4  Pr.  R.,  153  ; 
Attoa,  t6.,  290.  but  an  irregularity  in  this  respect  will  be  waived  by  retaining  the 
pleaiiag  sad  omitting  to  move  at  the  earliest  opportunity  to  set  it  aside.    lb. 

Form  of  verijieation  by  attorney  or  agent 

k  Where  the  verification  is  by  the  attorney,  he  must  set  forth  in  the  affidavit  of 
verifieation,  his  knowledge,  or  the  ground  of  his  belief  on  the  subject,  and  the  reason 
why  it  WBi  not  made  by  the  party.  Stannard  v.  Mattiee,  7  Pr.  R.,  4;  Fiteh  v. 
Bigtiow,  5  ik,  237 ;  Dixwell  v.  Wordeworth,  2  Code  Rep.,  1. 

t.  In  Dig  well  ▼.  Wordeworth  (2  Code  Rep.,  1),  a  verification  by  an  attorney  in 
the  form  following  was  held  sufficient :  **  City  and  county  of  New  York,  as.  J.  A.  S. 
being  sworn  aava*  be  is  attorney  for  the  defendant  above-named,  and  resides  at 
Hyde  Park,  in  toe  county  of  Dutchess,  and  that  said  defendant  resides  in  bnt  is  now 
absent  from  the  said  county  of  Dutchess  (being  engaged  in  business  at  ToiUcers,  in 
the  county  of  Westchester,  at  which  place  he  now  remains),  which  absence  of  the 
defendant  is  the  reason  why  this  verification  is  not  made  by  him.  That  f^om  the 
isformation  fnmiahed  this  deponent  by  the  said  defendant,  and  from  his  representa- 
tioBB  (which  are  the  grounds  of  this  deponent's  knowledge  and  belief  in  the  matter) 
he  believes  the  foregoing  answer  to  be  true.*' 

j.  Io  Fiteh  ▼.  Bigehw  (5  Pr.  R.,  237)  the  verification  was  by  the  attorney,  and, 
^outting  the  eofluneneement,  was  in  these  words  i  **  that  the  foregoing  complaint  is 
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ft 

true  of  hia  own  knowledp^,  except  as  to  the  nutttere  therein  stated  on  iaformation 
aod  belief,  and  aa  to  thoae  mattera  he  believea  it  to  be  true."  It  waa  held  la  be  io> 
anfficieat 

a.  In  Mafoii  t.  Breton  (6  Pr.  R.,  481)  the  complaint  waa  on  a  promiaaory  noto, 
the  ▼erification  to  the  reply  waa  by  the  attorney,  and  stated  '*  that  the  reply  ia  trw)  ef 
the  defendant's  own  knowledge,  except  an  to  mattera  stated  on  information  aod  be- 
lief and  aa  to  thoae  matters  he  believes  it  to  be  true ;  that  the  ground  of  hia  belief  is 
information  derived  from  W.  L.,  the  payee  of  the  note  mentioned  in  the  ooraplaint, 
and  which  he  believes  to  be  true ;  that  the  action  ia  fonnded  upon  a  written  iiistni- 
ment,  which  ia  in  the  possevion  of  the  attorney ;  that  the  reaaon  why  the  affidavit 
waa  not  made  by  the  plaintiff  was,  that  he  reaided  at  Nashua,  in  the  State  of  New 
Hampahire,  and  waa  not  preaent  to  make  it."    It  waa  held  to  be  anfficient. 

h.  In  Stannard  v.  Mattice  (7  Pr.  R.,  4)  the  report  doea  not  atate  the  natore  J 
the  action,  but  we  infer  it  waa  based  on  a  deed  in  aome  way  ;  the  complaint  wu 
verified  by  the  attorney,  and  atated :  that  he  "  haa.read  the  foregoing  complaint,  and 
that  he  knows  the  contents  thereof,  and  knows  the  same  to  be  trne,  except  aa  to  the 
.  mattera  therein  stated  to  be  on  information  and  belief,  and  aa  to  thoae  matters  he  be- 
lieves the  same  to  be  true.  That  the  reason  the  plaintiff  does  not  make  thia  affidavit 
ia  that  he  resides  in  Albany  county.  Deponent  has  more  knowledge  of  the  recerd, 
evidence, and  proceedings  than  the  plaintiff;  that  he,  deponent,  has  been  the  plaintiffs 
attorney  in  all  the  proceedings  set  out  in  the  complaint,  and  knows  the  existence 
thereof  as  therein  stated ;  of  the  deed  in  the  clerk's  office  heard  the  defendant  admit 
the  fact  that  the  aaid  deed  waa  executed  when  he  waa  not  preaent,  and  when  taid 
Henry  Mattice  waa  on  hia  way  off  to  leave  thia  State.  Deponent  known  the  laet 
from  information  that  Henry  Mattice  wifa  nnembarraased,  and  owed  no  debts,  and 
was  in  easy  circumstanoea  in  January,  1850 ;  and  that  the  plaintiff  ia  a  poor  man, 
and  that  it  will  be  an  unneceaaary  expenae  to  aend  to  him  to  make  oath  to  thia  com- 
plaint."   It  waa  held  to  be  anfficient. 

e.  '*  In  every  caae  where  the  verificatioxj  ia  not  made  by  the  party,  the  agent  or 
attorney  making  it,  ao  far  as  he  speaks  of  hia  own  knowledge^  moat  atate  what 
knowledge  he  has,  and  when  he  apeaka  of  hia  belief  he  muat  state  the  groonds  of 
hia  belief.  Thia  ia  expreasly  required  by  the  code,  and  we  are  not  at  liberty  to  die- 
penae  with  it."     Harria,  J.,  Treadwell  ▼.  Fa§8ett,  10  Pr.  R.,  184. 

<f.  Where  the  verification  of  the  complaint  waa  in  theae  worda^  "City  and  County 
of  A.,  aa.  W.  L.,  one  of  the  plaintiff  *a  attorneya,  being  duly  awom,  aaya,  that 
the  foregoing  complaint  ia  trne  of  hia  own  knowledge  except  aa  to  thoae  matters 
therein  atated  on  information  and  belief,  and  aa  to  thoae  matters  he  believes  it  to  be 
trne ;  and  that  the  promiaaory  noteo  mentioned  in  the  aaid  complaint  are  in  the  poo- 
aeasion  of  the  aaid  attorneya"  The  defendant  treated  the  complaint  aa  unverified, 
and  aerved  an  anawer  without  a  verification,  and  it  waa  held  he  waa  right  in  so 
doing;  that  the  verification  was  insnffioient:  the  allegation  that  the  notes  were  ia 
the  attorneys'  poaoesaion  waa  anfficient  to  authorize  him  to  make  the  Terifioation,  bat 
he  ought  to  have  gone  further  and  atated  the  grounds  of  hia  belief  in  the  trnUi  of 
the  complaint.     Treadwell  v.  FaaseU,  10  Pr.  R.,  184. 

Effect  of  Omitting  a  Verifieati^ny  or  of  a  Defective  Verification, 

e.  The  effect  of  omitting  to  verify  the  complaint,  or  of  a  defective  verification) 
of  the  complaint,  ia  merely  that  the  defendant  may  anawer  without  verification. 
Waggoner  v.  Brown,  jB  Pr.  R.,  212. 

/.  A  defective  verification  to  a  complaint  furnishes  no  ground  for  settmg  the 
complaint  aaide.  If  the  defendant's  attorney  deem  the  verification  inauffioiaut,  he 
may  omit  to  verify  the  anawer,  and  by  that  meana  raiae  the  queatioB.  Sireuse  t. 
Parker,  9  Pr.  R.,  343. 

g,  A  defective  verification  to  a  complaint  doea  not  render  the  complaint  irrepilar; 
ita  only  effect  ia  to  excuae  the  defendant  from  verifying  hia  anawer.  <2«»«  v.  Ttites, 
2  Doer,  648  ;  and  to  the  like  effect  see  Filch  ▼.  Bigelowt  5  Pr.  R.,  237  ;  Meeen  v. 
Brown,  6  ib ,  48  ;  Stannard  v.  Mattice,  1  ib.,  4  ;  TreadweU  v.  Faetett,  10  ib,y 
184 ;  Isane  v.  Morte,  6  t6.,  349. 
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flL  Donbts  have  been  expressed  whether  where  the  verification  to  a  complaint  is 
defeetiTa,  the  defendant  ia  at  liberty  to  move  to  have  it  atrnck  oat  or  amended,  or 
do  man  than  regard  the  complaint  as  one  not  verified.  The  defendant  cannot  de- 
mar  to  a  eomplaiot  for  a  defect  in  the  verification.     Webb  v.  Clark^  2  Sand.,  647. 

h.  If  a  defendant  either  omit  to  verify  his  answer,  or  verify  it  defectively  in  a 
oaae  ia  which  a  verified  answer  is  required,  and  the  answer  is  served  without  a  veri- 
fic«tioo,  it  may  be  returned,  and  the  plaintiff  may  proceed  for  want  of  an  answer. 
Stnat  f.  Curran,  7  Pr.  R.,  36. 

c.  Aq  answer  re^lar  in  all  respects  except  the  signatnre  of  the  defendant  to 
the  TeriBcation,  shonld  not  be  treated  as  a  nullity,  unless  after  notice  of  the  defect 
to  tlie  defendant  and  hia  refuaal  to  rectify  it.  Laimbeer  v.  Allen,  2  Sand.  648 :  2 
Code  Rep,  J  5. 

i.  Where  the  answer  was  served  without  a  verification  in  a  case  in  which  it 
OQght  to  have  been  verified,  and  the  plaintiff's  attorney  kept  the  answer  nineteen 
dajf,  aod  then  returned  it  as  defective,  but  without  pointing  out  the  defect,  and  af* 
terwtrde  moved  for  judgment  for  default  of  an  answer;  it  was  objected  that  after 
the  plaiotiff  bad  kept  the  answer  so  long  he  ponld  not  treat  it  as  a  nullity,  and  that 
he  bad  no  right  to  return  it  unless  he  pointed  out  the  defect  The  objecUon  was 
held  well  taken.     White  v.  Cumminga,  2  Sand,  107. 

e.  Where  an  answer  requires  to  be  verified,  a  copy  of  the  verification  and  of 
the  stgaatore  of  the  person  before  whom  the  affidavit  was  sworn  must  be  served 
with  die  copy  answer,  or  the  service  will  be  irregular,  and  the  party  on  whom  it  ia 
lerved  may  either  return  it  or  move  to  aet  it  aside.  He  has  a  right  to  assume  that 
the  originai  is  not  sworn.  Oraham  v.  MeCoun,  5  Fr.  R.,  353;  1  Code  Rep.  K. 
S.,  43. 

Subaeription  of  Pleadings. 

f.  The  signature  of  the  party  or  attorney  to  the  verification  is  a  sofficient  sub- 
Kription  of  the  pleading.    Hubbell  v.  lAvingeton^  1  Code  Rep.,  63. 

p.  Where  an  infant  is  a  party  auing  or  defending  by  guardian,  the  attorney  who 
condncti  the  suit  may  subscribe  the  pleadings.  HiU  v.  Thacter,  2  Code  Rep.,  3 : 
3Pr.R.,409. 

Verification  by  all  DefendantB. 

k.  When  the  maker  and  indorser  of  a  promissory  note  are  sued  together,  the 
compliunt  being  verified,  if  they  put  in  a  joint  anawer  it  muat  be  verified  by'bothior 
the  answer  will  on  motion  be  held  to  be  only  the  answer  of  the  defendant  who  veri- 
fiod  it ;  because  the  defendants  are  not  united  in  intereat  so  that  a  verification  by 
one  would  be  snfiioient  for  both.  Andrew$  v.  Stomu,  5  Sand.,  609 :  Alfred  "v. 
Walking,  1  Code  Rep.  N.  S^  343. 

Writing,  Numbering  and  Indorsing  Pleadings. 

t.  Pleadings  are  to  be  legibfy  written,  lind  the  folios,  where  they  exoeed  two 
folios iu  length,  distinctly  marked.  Supreme  Court  Rules,  Rule  41 ;  and  the  attor- 
ney's name  and  residence  indorsed.     lb.,  Rule  5. 

As  to  what  is  meant  by  the  phrase  in  this  sectioui  *'  written  instrument  for 
the  payment  of  money  only,''  see  note  to  a  162. 

§  158.  [135.]  (Amended  1849-1851.)  Ebw  to  state  an  ac- 
count in  pleading. 

It  shall  not  be  necessary  for  a  party  to  set  forth  in  a  plead- 
ings the  items  of  an  account  therein  alleged ;  but  he  shall  de- 
liver to  the  adverse  party,  within  ten  days  after  a  demand 
thereof  in  writing,  a  copy  of  the  account,  which  if  ihs  pleading 
19  verified  J  must  he  verified  by  his  own  oath,  or  that  of  his  agent 
or  attorney,  if  within  the  personal  knowledge  of  such  agent  or 
attomej/j  to  the  effect  that  he  believes  it  to  be  true,  or  be  pre- 
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eluded  from  giving  evidence  thereof.  The  court,  or  a  judge 
thereof,  or  a  county  judge,  may  order  .a  "  further  account,"  when 
the* one  delivered  is  defective,'  and  the  court  may  in  all  cases 
order  a  biU  of  particulars  of  the  claim  of  either  party  to  be 
furnished. 

a.  The  amendments  of  1851  are  the  fUBertion  of  the  words  in  italic  ;  the  words 
"a  farther  account,"  are  substituted  for  the  words  *' a  farther  or  more  particnlsr 
bill.*'  This  section  was  sabstituted  in  the  code  of  1849,  for  section  135  in  the  code  of 
1848;  and  that  section  was  held  not  to  apply  to  the  marine  coart.  Windomy. 
Kierski,  5  Sand.,  304. 

6.  Where,  from  the  nature  of  the  action,  the  knowledge  of  the  (acts  on  which  the 
plaintiff's  claim  rests  is  more  with  the  defendant  than  with  the  plaintiff,  the  latter  will 
not  be  required  to  furnish  a  bill  of  particulars  until  he  has  obtained  or  at  least  had 
an  opportunity  to  obtain  a  discovery  from  the  defendant.  Young  ▼•  DeMett,  1 
Barb.  30. 

e.  In  an  action  of  assumpsit  with  special  and  common  counts,  before  the  code 
took  effect,  the  defendant  obtained  an  order  for  a  bill  of  particulars ;  and  the  follow- 
ing were  served,  **  To  the  first  special  count,  damages  $5,000 ;"  and  the  same  spe* 
ciSoatiou  as  to  each  of  the  other  special  counts.  To  the  common  counta  the  follow- 
ing particulars  were  given,  "  balance  due  on  settlement,  $5,000."  The  defendant 
then  obtained  ^n  order  for  further  particulars  ;  and  the  plaintiff  famiahed  the  same 
particulars  as  before  to  the  special  counta,  and  to  the  common  counta  this  particular, 
'<  money  received  at  New  Orleans  on  account  of  plaintiff,  $5,000.''  There  was  no 
date  to  any  item.  The  defendant  moved  for  judgment  of  noHpros,t  onacconntof 
the  insufficiency  of  the  bill  of  particulars,  and  oitod  Stanley  v.  Millard^  4  Hill,  50. 
Edmonds,  J.,  granted  the  motion,  and  sai^  all  the  bills  of  particulars  were  defective. 
The  defendant  had  a  right,  on  the  special  as  well  as  the  common  counts,  to  a  bill  of 
the  particular  demand  claimed  against  him.  The  particulars  served  were  a  mere 
.  evasion.  Wetmore  v.  Jennyf,  1  Barb.,  53 ;  and  aee  Kellogg  v.  Paine,  8  F^.  B. 
329. 

'J.  AHhough  a  defendant  has  been  precluded  by  a  judge's  order  from  making  a  set- 
off, by  reason  of  his  neglect  to  furnish  a  bill  of  particnlarB,  yet  where  the  plaintiff's 
claim  is  founded  on  an  implied  liability  of  the  defendant  for  a  quantum  meruit,  the 
defendant  may  show  that  the  plaintiff's  demand  was  compensated  at  the  time  by 
services  rendered,  and  that  therefore  no  such  liability  ever  arose.    Green  v.  Breva, 

3  Barb.,  119. 

e.  *'  The  use  of  a  bill  of  particulars  is  to  apprise  a  party  of  the  specific  demands  of 
his  adversary,  when  the  pleadings  are  general,  and  leave  uncertain  what  u  psrti- 
cularly  demanded  either  in  a  [complaint]  or  [countermand],  and  haa  no  applicatiea 
whatever  when  the  demand  is  specifically  set  forth  in  the  pleadings ;"  and  therefore 
a  bill  of  particulars  was  not  necessary  in  a  bill  of  exceptions.  The  People  t.  Mnm 
Com,  Pleat,  4  Wend.,  200. 

/.  "  A  bill  of  particulars  is  indeed  considered,  in  some  respects,  an  aroplifieatioa 
of  the  declaration,  but  it  is  considered  sufficient  if  it  fairly  apprise  the  opposite  party 
of  the  nature  of  the  claim,  so  that  there  can  be  no  surprise.''    Broion  v.  Williaau, 

4  Wend.,  368. 

g,  '*  The  bill  of  particulars  should  in  general  contain  a  precise  and  detailed  aecoont 
of  the  several  items  which  constitute  the  ground  of  the  plaintiff^s  demand,  specifying 
the  dates,  somewhat  in  the  nature  of  tradesmen's  bills ;  and  where  there  have  been 
mutual  dealings,  or  payments  have  been  made  on  account,  the  particnlars  for  which 
it  is  intended  to  give  credit,  and  the  balance  for  which  the  plaintiff  seeks  to  recover, 
should  also  be  stated."    BagUy*e  Pr.,  204. 

A.  The  further  account  which  this  section  permits  to  be  called  for,  may  be 
enforced  by  motion  after  all  the  pleadings  are  put  in,  and  any  time  before  trial 
Yates  V.  Bigelow,  9  Pr.  R.  186. 

t.  In  an  action  for  causing  death  by  wrongful  act,  particulars  of  claim  were  re- 
fused.    Murphy  r.  Kipp,  I  Duer,  659. 
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§  159.  [136.]    JPleadings  to  he  liberally  construed. 

In  the  construction  of  a  pleading  for  the  purpose  of  determ- 
ining its  effect,  its  allegations  shall  be  liberally  construed 
with  a  view  to  substantial  justice  between  the  parties. 

0.  Th,%  language  of  pleading  onder  the  code,  is  to  be  understood  in  its  ordinary 
aodpopalar  sense.    Mann  y.  Morewood,  5  Sand.,  557. 

h.  Where  a  declaration,  or  other  pleading,  is  susceptible  of  a  construction  that  will 
mike  it  good,  it  is  not  competent  to  the  party  pleading  it  to  insist  upon  a  oon- 
fraction  that  will  make  it  bad.     Moore  ▼.  Forster,  5  C.  B.,  220. 

e.  It  is  said  that  every  thing  shaH  be  taken  most  strongly  against  the  party  plead- 
ing or  rather  that  if  the  meaning  of  the  words  be  equivocal,  they  shall  be  construed 
moit  strongly  against  the  party  pleading  them,  for  it  is  to  be  intended  that  every 
peiwn  states  his  ease  as  favorable  to  himself  as  possible  ;  this  must  be  taken  with 
■offle  qualification,  for  the  language  of  a  pleading  is  to  have  a  reasonable  intendment 
ud  eonstroction,  and  when  a  matter  is  capable  of  different  meanings^  that  shall  be 
taken  which  will  support  the  pleading  and  not  the  other  which  wiU  defeat  it.  Allen 
T.  Patterson,  3  Selden,  480. 

§  160.  [137.]  (Amended  1849.)  Irrelevant  or  redundant 
maUer  to  le  stricken  out. 

If  irrelevant  or  redundant  matter  be  inserted  in  a  pleading, 
it  may  be  stricken  out,  on  motion  of  any  person  aggrieved 
thereby.*  And  when  the  allegations  of  a  pleading  are  so  in- 
definite or  uncertain  that  the  precise  nature  of  the  charge  or 
defence  is  not  apparent,  the  court  may  require  the  pleading 
to  be  made  definite  and  certain,  by  amendment. 

d.  Hiis  section  is  substituted  for  section  137  in  the  code  of  1848.  In  that  code 
the  seotion  stopped  at  the  point  where  the  asterisk  is  placed  ;  the  remainder  of  the 
wctioo  is  the  amendment  of  1849. 

e.  ■*  I  have  doubts  whether  this  action  has  any  relation  to  defences  ^hioh  consist 
in  hire  denials  of  the  plaintiff*s  allegations,  and  am  inclined  to  think  it  should  be 
limited  in  its  application  to  defences  of  new  matter  contained  in  an  answer."  Otis  ▼. 
Aw,8Pr.  R.,  195. 

/.  Docs  this  section  apply  to  demurrers  ?    Smith  v.  Browne  6  Pr.  R.,  383. 

'  Motion,  when  and  how  made, 

i-  By  rale  40  of  the  supreme  court  rules,  a  motion,  under  this  section,  roast  bo 
noticed  before  demurring,  or  answering  the  pleading  objected  to,  and  within  twenty 
days  firom  the  service  thereof.    (See  Role,  in  Appendix.) 

k  And  before  the  promulgation  of  the  above  rule,  it  was  held,  overruling  a  pre- 
vious dodsion  to  the  oontrary  {Stokes  v.  Hager,  1  Code  Rep.,  84),  that  the  objec- 
tion  Qoder  this  section  most  be  taken  before  the  time  to  answer  or  reply  expired. 
Ksrliee  v.  DelapUine,  2  Sand.,  680;   2  Code  Rep.,  117. 

i.  Where  a  ptaintiflT  obtained  an  order  for  further  time  to  reply,  and  afterwards, 
^fore  the  expiration  of  such  further  time,  moved  under  this  section,  it  was  held 
tbat  be  was  too  late,  or  had  waived  his  right  so  to  move.  lb.  See,  contra,  Jlft2ii 
▼*  Vote,  4  Sand.,  660. 

j.  Where  a  motk>n  to  strike  out  matter  as  irrelevant  or  redundant  was  made 
within  twenty  days  from  the  service  of  the  last  pleading,  but  not  until  after  both 
P*ities  had  Boiiced  the  cause  for  trial,  it  was  held,  that  by  noticing  a  cause  for  trial 
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a  party  admita  the  raiBcieney  of  his  advenariet  pleading,  and  cannot  afterwaidf 
move  under  this  section.    Esmond  ▼.  Van  Ben$ekotenj  5  Pr.  R.,  44. 

a.  On  a  motion  to  strike  ont  parts  of  a  pleading  as  irreleTant  or^redondant,  the 
fnoTtng  party  sboald  by  his  moving  papers  point  out  the  precise  parta  at  which  hk 
objootions  are  aimed.     Benedict  y.  Dakef  6  Pr.  R.,  352. 

6.  The  defendant  before  answer  served  notice  of  a  motion  to  strike  ont  parts  of 
the  complaint  aa  irrelevant,  and  afterwarda  and  before  the  time  for  hearing  the  mo- 
tion he  served  an  ankwer  to  (he  complaint,  held  that  he  thereby  waiTed  £a  motion 
4o  strike  ont.     Ooeh  v.  Marth,  8  Pr.  R.,  439, 

c.  A  stipulation  extending  the  time  for  the  defendant  to  answer,  and  to  make 
•ttch  application  aa  he  ahonld  be  advised,  embraces  a  notion  to  strike  o«t  poftiens  of 
the  complaint.    Lackey  v.  Vjanderbilt,  10  Pr.  R.,  155. 

d.  It  was  held  by  Cady,  J.,  in  the  supreme  court,  that  on  a  motion  to  strike  out 
irrelevant  or  redundant  matter,  the  moving  party  should  show  by  alBdavit  wken  the 
pleading  objected  to  waa  aerved,  that  the  court  might  know  the  application  waa  made 
m  time.  Roger t  v.  Raikbone,  6  Pr.  R.,  66  ;  1  Code  Rep.  N.  8.,  404 ;  thiacaae  was 
cited  in  the  auperior  court  in  Barber  v.  Benneitj  4  Sand,  705 ;  but  it  waa  held  by 
Bandford,  J.,  with  the  concurrence  of  Duer,  Paine,  and  Boaworth,  JJ ,  that  it  wai 
not  neceaaary  for  the  moving  party  to  ahow  affirmatively  that  hia  motion  waa  in  tine. 
If  the  notice  ia  not  given  within  the  twenty  daya,  the  adverse  party  mnat  ahow  tbe 
fact  in  the  aame  way  that  he  eatablishea  any  matter  of  defence  not  apparent  in  the 
moving  papers. 

e.  The  motion  to  strike  out  redundant  or  irreleyant  matter  ia  not  a  anbacitate  for 
a  demurrer.    Harlow  v.  Hamilton,  6  Pr.  R.,475. 

/.  If  an  anawer  otherwiae  good  ia  loaded  with  nnnereaaary  and  redundant  matter, 
the  plaintiff  should  move  under  aection  160  to  have  such  mattera  expunged.  Niekalt 
V.  JoneOf  6  Pr.  R.,  358;  Harlow  v.  Hamilton,  ib.,  475. 

g.  Vneertainty  ia  to  be  remedied  by  amendment,  and  irreUtaney  by  strikiBg 
out ;  both  these  ends  are  to  be  attained  not  by  demurrer  but  by  motion.  B'k  •/  if. 
America  v.  Svydam,  1  Code  Rep.  N.  S.,  325 ;  Fry  v.  JBrnnet,  1  Code  Rep.  N.  &, 
247 ;  5  Sand.  54. 

A.  If  a  pleading  is  correct  in  substance  but  not  in  form,  the  remedy  is  not  by 
demurrer,  but  by  motion  to  make  it  more  certain  and  definite.  HowoU  v.  Prazer,  1 
Code  Rep.  N.  S.,  270. 

i.  If  a  pleading  is  not  sufficiently  definite,  the  proper  mode  of  eorrectini;  the  emr 
is  by  motion,  not  by  demurrer.    Bement  v.  Witnery  1  Code  Rep.  K.S.,  143. 

j.  If  the  complaint  does  not  state  a  case  on  which  if  uncontradicted  the  plaiotiir 
haa  a  right  to  recover,  the  defendant  must  preaent  his  objection  by  deroarrer,  and 
not  by  motion  to  strike  out  the  complaint  aa  irrelevant ;  and  the  aame  rule  ia  appli- 
cable to  an  anawer.  If  the  whole  matter  of  the  anawer  is  no  defence  to  tbe  plain- 
tiff*a  claim,  the  anawer  ia  insufficient,  and  not  irrelevant  m  the  meaning  of  the  code. 
Fabrieotti  y.  Launitg,  1  Code  Rep.  N.  &,  121.  ' 

See  note  to  sectiona  153,  247. 

What  will  be  struck  out 

Ar.  ''  The  motion  to  strike  out  redundant  or  irrelevant  matter  is  analogous  to  a 
demurrer,  and  abould,  I  think,  be  decided  on  the  aame  principles.  If  the  matter 
cannot  be  made  the  anbject  of  a  material  iaaue  it  haa  no  boainess  in  the  pleadiDg, 
and  ought  not  to  be  left  there  to  embarraaa  the  opposite  parly  and  the  court.  Aoy 
matter  which  upon  exceptiona  for  impertinence  under  the  chancery  practice  woald 
be  atruck  out  aa  unnecessary  or  impertinent,  ahould  on  motion  be  atmck  oat  n 
redundant  or  irrelevant."  Per  Harria,  J.  in  RenooeUer  ^  Watk.  PUnk  R—i 
Co,  V.  Wefel,  6  Pr.  R.,  68  :  1  Code  Rep.  N.  S.,  404;  Stewart  y.  Betifoa,  6  Pr. 
R.,  71 ;  1  Code  Rep.  N.  S.,  404. 

I.  Where  a  complaint  in  slander  aet  forth  the  speaking  by  the  defendant  at  t 
certain  time  and  place  certain  words,  and  further  that  tbe  defendant  en  ^tvcra  dmft 


§  160.] 


IBRBLEVANT  MATTER.  231 


•Hi  (Met  helwetn  that  day  and  the  ecmmtneement  of  thii  suit  spoke  the  same 
wordt.  The  worda  in  itmlie  were  held  to  be  ledundaot  Gray  v,  Nellif.  6  Vt, 
R,  290. 

c  AQegatione  in  an  anawer,  in  an  action  for  libel,  which  would  not  be  allowed  to 
be  proTed  eveo  in  mitigation  of  damagee,  ahoold  be  stricken  out  as  irrelevant. 
Brown  ▼.  OrvU,  6  Pr.  R.,  376.  Bat  it  is  presumed  that  unless  such  matter  is 
o6nozioiis  to  bbjection  as  scandalous,  it  should  remain,  and  its  relevaooy  be  passed 
on  by  the  presiding  judge  on  the  trial  of  the  isaaea  of  fact.  Newman  v.  Harrison^ 
1  Code  Rep.  N.  a,  184. 

6.  *'It  has  been  thought,  irrelevant  and  redundant  matter  ahonld  not  be  struck 
oot  Dolesi  a  party  is  aj^grieved  or  prejudiced  thereby.     (White  v.  Kidd,  4  Pr.  R., 
68 ;  Hynde  v.  Oriewold,  ib.,  69.)      With  deference,  I  doubt  that  this  is  so  to  the 
faileit  extent.    As  to  scandalous  matter,  it  is  not  dear  that  a  person  not  a  party  to 
tfa«  record  may  not  move  to  strike  it  out.    {Coffin  v.  Cooper^  6  Ves,  514 ;  trti- 
iitfou  V.  Douglagt,  5  Beav.,  82  ;   Ex  parte  Simpeon,  15  Vea,  477  ;  5  lb,,  656, 
note.)    Aud  the  court,  it  seems,  will  do  it  without  application  of  an^  one.    And 
impertinence  in  an  answer  was  always  exceptional.     My  own  impressions  are,  that 
ai  to  scandalous  and  impertinent,  irrelevant  and  redundant  matter,  the  code  has 
act  in  any  respect  changed  the  former  practice  in  equity  cases.     (See  Shaw  v. 
Jsyae,4Pr.  R.,  119  ;  Knowlea  v.  Gee,  ib.,  317.)      Itv  effect  on  what  hefore  the 
code  would  have  been  cases  at  law  is  not  now  under  consideration.    If  this  view  is 
correct,  the  adverse  party  may  always  be  considered   aggrieved  by  scandalous, 
irrelevant,  impertinent,  and  redundant  matter  in  pleading.    I  think  one  may  be 
coMidered  aggriered  by  the  interpolation  of  matter  into  the  pleadings  in  a  cause  in 
which  be  is  a  party,  foreign  to  the  case  ;  aud  he  always  had  a  right  to  have  the 
record  expurgated  for  that  reason,  without  reference  to  the  question  of  costs.    If 
relevant,  it  cannot  be  scandalous.     St.  John  v.  St.  John,  1 1  Ves.,  526.     A  few 
anneoesaary  words  will  not  make  a  pleading  impertinent.    Del  Pont  v.  De  Taetel^ 
1  Tor.  and  Ruas.,  486;    Dee  Plaeee  v.  G^orts,  1  Edw.  Ch.  R.,  350.     And  courts 
•honid  be  liberal,  especially  until  our  novel  system  of  pleading  shall  have  become 
better  settled  and  understood.     Every  fact,  direct  or  collateral,  tending  to  sustain 
the  general  allegations  of  the  bill,  may  be  inserted,  if  done  in  a  proper  manner. 
^awleyr.  Wolverton,  5  Paige,  522;    Perry  v.  Perry,  1  Barb.  Ch.  Rep.,  519, 
Here,  portions  of  two  affidavits,  probably  extra-jadicial,  by  persons  not  parties  to 
the  suit,  are  inserted,  neither  of  which  amounts  to  more  than  the  mere  statements 
of  third  persona,   and  are  in  no  sense  papers  or  transactions  between  the  parties, 
and  cannot  be  given  in  evidence,  nor  their  exiatenoe  or  validity  be  put  in  issue 
between  them.     Chancellor  Kent  thought  the  best  test  by  which  to  ascertain  whether 
the  matter  be  impertinent,  is  to  try  whether  the  subject  of  the  allegation  could  be 
put  in  iasaa,  and  would  i>e  matter  proper  to  he  given  iu  evidence  between  the  partiea. 
Weodi  V.  Morrell,  supra.    The  plaintiff  might  as  well  have  inserted  a  letter  from 
his  owa  attorney,  giving  his  recollections  of  the  history  of  the  case.    The  allegation 
that  one  or  both  of  the  defendants  were  guilty  of  forgery,  and  also  the  allegatioua  of 
fraodaleat  and  dishonest  acts  in  obtaining  the  judgment,  without  speci Tying  what 
those  acts  were,  are  still  more  exceptionable.    The  complaint  alleges  that  when  the 
P^tifft  Carpenter,  transferred  the  note  against  Uuling  to  West,  there  was  upon  it 
an  indsnement  in  pencil  of  ^SO;  that  he  is  informed  and  believes  West  obtained 
jadgnsat  against  Huling  for  the  whole  amount,  without  deducting  the  $20,  and  ia 
•Jso  ia&nned  and  believes,  that  there  was  no  trace  of  this  indorsement  on  it  at  that 
time,  aad  that  Huling  has  paid  the  judgment ;  and  that  it  was  understood  that  when 
Holing  paid  what  was  due,  deducting  the  indorsement,  that  completed  the  payment 
of  Carpenter's  debt  to  West.     If  Carpenter  sold  the  note  for  a  certain  sum,  as  he 
alleges,  and  West  afterwards  recovered  the  whole  amount,  that  seems  to  be  a  mat- 
ter between  him  and  Huling,  the  payer.     No  liability  of  Carpenter,  therefore  is 
suggested.    This,  then,  is  irrelevant.    But  the  plaintiff.  Carpenter,  goea  further, 
and  expressly  alleges  and  charges,  that  West  and  Van  Benthuysen,  "  some  or  both 
of  them  have  been  guilty  of  the  crime  of  forgery,  in  crossing  or  obliterating  the 
iadorsenient,  and  that  it  waa  done  to  cheat  and  defraud  the  plaintiff"    As  to  Van 
Benthuysen,  this  seems  to  be  the  only  connection  he  has  had  with  the'note ;  for  it 
-does  net  appear  that  he  ever  heard  of  it  before.    As  to  West,  the  charge  if  true  is 
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wholly  irrelevant,  and  not  Saauable  in  this  caoee,  and  bean  emelly  vpon  bis  moral 
character,  and  ie,  therefore*  aoandalons ;  more  to,  I  think,  than  in  the  case  of  £jr 
farte  Simpson,  aapra,  and  Somert  ▼.  Torrty,  5  Paige,  54,  where  the  matter  waa 
ezpnnged  with  evident  marka  of  reprobation.  The  general  charge  of  their  diahoneat 
and  fraudolent  acta  in  obtaining  the  judgment,  ia  alao  not  iaauable  and  ia  acano 
dalona."    Carpenter  v.  West,  5  Pr.  R.,  53. 

a.  It  ia  no  aufficient  answer  to  a  motion  to  strike  oot  irrelevant  or  redondant 
matter  from  a  complaint,  that  each  matter  was  inserted  solely  for  the  porpooe  of 
enabling  the  plaintiff  to  obtain  an  injunction.  Putnam  v.  Putnam,  2  Code  Rep^  64. 

h.  If  it  was  deemed  necessary  to  bring  theae  facts  and  circnmstancea  before  the 
court,  the  proper  mode  of  doing  so  was  to  embody  them  in  an  affidavit,  and  sot  to 
encumber  the  pleadings  with  matter  which  it  ia  admitted  is  not  necessarily  there  for 
any  purpose  of  pleading,  but  merely  to  aid  a  collateral  proceeding.  Jb.  Bnt  see 
Howard  v.  Tiffany,  I  Code  Rep.,  N.  S.,  99. 

e.  In  an  action  on  twp  promissory  notes  the  defendant  answered,  1st,  tliathe  had 
no  knowledge  or  information  sufficient  to  form  a  belief  whether  the  plaintiff  was  the 
lawful  holder  and  owner  of  the  two  notes ;  2dly,  an  alleged  agreement,  contempora- 
neous with  the  notes,  to  renew  them  on  request ;  and  alleged  a  request  and  refosal 
to  renew.  The  second  part  of  the  answer  was  held  to  be  clearfy  irrelevant ;  and 
as  to  the  first  part,  it  was  said,  '*  The  answer  admits  the  making  and  delivery  of  the 
notes  to  the  plaintiff,  that  they  are  unpaid,  and  that  he  is  the  real  party  in  Interest 
in  the  action — but  professes  ignorance  whether  he  is  the  lawful  holder  and  owner.  On 
the  facts  admitted,  the  plaintiff  is  in  judgment  of  law  the  lawful  owner  and  holder, 
and  on  prodocing  the  notes  on  the  trial,  he  is  entitled  to  recover ;  and  the  answer  con- 
tains no  allegation  of  fact  which,  if  proved,  would  be  a  defence,"  Floury  v.  Roget, 
5  Sand.  646. 

d.  "  The  denial  in  the  answer,  that  the  plaintiff  was  the  lawful  owner  of  the  note 
(after  an  admission  that  the  note  was  in  the  possession  of  the  plaintiff),  and  that  the 
defendant  was  indebted  to  him  thereon,  raised  no  issue  whatever,  but  waa  a  denial 
merely  of  a  conclusion  of  law,  which  as  such,  the  judge  upon  the  trial,  so  far  from 
admitting  evidence  under  it,  waa  bound  to  disregard  as  irrelevant  and  nugatory.  We 
are  in  the  constant  habit  of  striking  oot  such  a  denial  as  irrelevant  or  frivolous ;  and 
we  believe  that  the  same  construction  has  uniformly  been  given  to  it  by  the  judges 
of  the  supreme  oourL  {Pieroon  v.  Squire^  1  Code  Rep.,  91 ;  ib.,  84;  Meliurray 
V.  Oifford,  5  Pr.  R,  14;  Buddingion  v.  Davts,  6  ih,,  402.)"  Per  Dner,  J^  in 
Gunter  v.  Catlin,  1  Duer,  265. 

e.  An  answer  drawn  in  conformity  with  approved  naage  in  chancery  pleading, 
admitting  specifically  all  the  statements  in  the  complaint,  and  stating  varioua  legal 
propositions  and  arguments  in  defence,  cannot  be  sustained  under  the  code.  Suck 
statements  are  redundant.     Oould  v.  Williamo,  9  Pr.  R.,  51. 

/.  **  Under  the  provisions  of  the  code,  irrelevancy  Is  not  the  only  gronnd  of  a 
motion,  matter  which  is  redundant  may  be  stricken  out  as  well  as  that  which  is  irrel- 
evant, and  the  terms<are  certainly  not  equivalent.  Matter  which  is  irrelevant,  it  is 
true,  it  also  redundant,  but  the  converse  is  by  no  means  true.  A  needless  repetition 
of  noaterial  averments  is  redundancy,  although  the  facts  averred,  so  far  from  beiag 
irrelevant,  may  consUtute  the  whole  cause  of  action.  Nor  is  this  all ;  the  power  of 
the  court  to  strike  out  matter  as  scandalous  is  certainly  not  affected  by  the  provis- 
Ions  of  the  code  ;  it  is  essential  to  the  due  administration  of  justice,  and  to  the  pro- 
tection of  the  feelings  and  characters  of  suitors.  In  the  court  of  chancery,  how- 
ever, the  exception  for  scandal  was  always  considered  as  distinct  from  that  of  imper- 
tinence, although  plainly  comprehended  under  it,  as  it  i#now  under  that  of  irrele- 
vancy {Coffin  V.  Cooper,  6  Ves.,  573  ;  Wood  v.  Morrell,  1  John.  Ch.  R.,  106);  and 
the  reasons  for  the  distinction,  from  the  important  bearing  of  the  question  upon  that 
of  costs,  still  subsists.''    Bowman  y,  Sheldon,  5  Sand.  660. 

g.  In  Truscott  v.  Dole  (7  Pr.  R,  221),  it  was  held  by  Sill,  J.,  that  the  words, 
*'  aa  the  plaintiff  is  informed  and  believes,"  where  they  occurred  in  a  complaint  as 
qualifying  the  allegations  in  the  complaint^  were  redundant. 

h.  In  pleadings  under  the  codct  in  which  facta  alone  aa  diatinguiahed  from  oo&ola> 
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naoB  of  law,  are  proper  to  be  stated,  it  may  be  doubted  whether  an  express  reference 
to  a  statute  of  wfaieh  the  coart  is  boand  to  take  judicial  notice  mijirht  not  be  struck 
out  as  Tedondant     OceUt  y.  Cotoifrey,  1  Duer,  139,— Oakley,  Ch.  J. 

a.  As  there  can  be  but  one  substantially  true  statement  of  a  cause  of  action,  the 
practice  of  setting  it  forth  in  different  oonnts  is  necessarily  abolished.  A  merely  for- 
mal ?ariation  is  unnecessary ;  while  a  substantial  one  would  involye  a  contradio- 
tioD,  and  one  must  be  false.  And  if  a  plaintiff,  having  only  one  cause  of  action,  sets  it 
forth  in  his  complaint  in  different  and  separate  statements  or  counts,  and  as  separate 
and  diatinet  causes  of  action,  on  its  being  made  to  appear,  either  from  the  complaint 
itself  or  by  affidavit,  or  both,  that  in  fact  the  plaintiff  has  only  one  cause  of  action,  the 
court  will,  on  motion,  order  all  the  statements  or  counts  except  one  to  be  struck  out 
as  ledondant    Lackey  y.  Vanderbilt,  10  Pr.  R.  161, 

See  notes  to  section  149. 

Indefinite  and  uncertain, 

b.  A  complaint  which  alleged  that  defendant  was  and  still  is  indebted  to  plaintiff 
in  $1,000  for  divers  personal  property  sold  and  delivered  to  defendant  by  plaintiff; 
and  for  work,  labor,  care,  and  diligence  of  plaintiff,  by  him  aod  his  wife  and  ser- 
vants, done  for  defendant  in  and  about  the  bosineas  of  defendant ;  also  for  divers  ma- 
teriala  and  other  neceaaary  things  found,  provided,  used,  and  applied  about  that 
work  at  defendant's  request ;  and  for  money  had  and  received  by  defendant  for 
the  use  of  plaintiff;  and  for  money  paid,  laid  out,  and  expended  by  plaintiff  for  de- 
fendant, at  his  request ;  and  for  money  lent  and  advanced  by  plaintiff  to  defendant ; 
and  also  on  an  account  stated  between  the  parties, — ^held  to  be  '*  manifestly  indef- 
inite and  nnoertain  "  (Blanekard  v.  Strait,  8  Pr.  R.,  85).  And  per  Crippen,  J., 
'*  The  complaint  is  also  indefinite  and  uncertain.  It  appears  to  me  this  mode  of  de- 
claring ia  a  clear  departure  from  the  letter  and  spirit  of  the  code.  No  one  can  deny 
that  it  ia  manifestly  indefinite  and  uncertain,  and  widely  departs  from  a  plain 
and  eonciae  statement,  constituting  the  plaintiff's  cause  of  action.  The  true  rule 
under  the  code  is  that  the  facts  constiCuUng  the  cause  of  action,  or  ground  of  de- 
fence, ahonld  be  set  forth  in  a  plain,  direct,  definite,  aod  certain  manner.  The  com- 
plaint in  thia  case  wholly  omits  to  state  the  time,  place,  quantity,  or  description  of  the 
peraonal  property  alleged  therein  to  have  been  sold  and  delivered  to  the  defendant. 
Neither  does  it  set  forth  the  value  thereof,  or  the  amount  claimed  therefor.  The 
same  uncertainty  and  vagueness  appertains  to  each  of  the  several  demands  or  olaima 
set  forth  in  the  complaint.*'    /6. 

c  An  allegation  that  plaintiff  was  not  advised  of  fraud  until  long  after,  is  too 
y^gae  and  uncertain  to  be  the  basis  of  aoy  action  in  a  court  of  ju8tice.  John- 
won  V.  Johnson,  5  Ala.  R.,  N.  8.,  101 ;  and  see  Bertine  v.  Varian,  1  Edwards,  343. 

What  will  not  be  struck  out 

d.  An  entire  pleading  cannot  be  stricken  out  as  irrelevant  or  redundant  Bene- 
diet  V.  Drake,  6  Pr.  R.,  352  ;  NichoU  v.  Jones,  ib.,  355 ;  Ht^l  v.  Smith,  8  ib.,  150. 

e.  Matter,  though  clearly  redundant,  if  not  prolix,  and  not  tending  seriously  to 
prejudioe  the  opposite  party  or  encumber  the  record,  will  not  be  atricken  out. 
Clark  V.  Norwood,  8  Pr.  R.,  470;  White  v.  Kyd,  2  Code  Rep.,  47  ;  4  Pr.  R., 
68 ;  Hynds  v.  Oriswold,  2  Code  Rep.,  47  *,  4  Pr.  R.,  69 ;  Harlow  v.  Hamilton,  6 
ib,,  47& 

/.  A  demorrer  to  the  whole  complaint  aaaigned  several  causes  that  extended  to 
the  whole  complaint;  but  other  parts  or  specifications  of  the  demurrer  alleged 
that  oertain  specified  portions  of  the  complaint  were  redundant,  immaterial,  and  un- 
certain; a  motion  to  strike  out  the  last-mentioned  specifications  in  the  demurrer  as 
irrelevant,  redundant,  impertinent,  dus.,  was  denied.  Smith  v.  Brown,  6  Pr.  R., 
383. 

g,  Irrelerant  or  redundant  matter  must  be  such  as  cannot  be  reached  by  demor- 
rer, and  be  also  prejudicial  to  the  adverse  party,  to  authorize  it  to  be  stricken  out 
under  this  section.     White  v.  Kyd,  2  Code  Rep.,  47  ;  4  Pr.  R.,  68. 

h,  Tbm  seotion  does  not  authorize  the  striking  out  every  urrelevant  or  rednnd- 
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aat  exprenioD.  A  party  most  h%  airgrieve^  or  prejodioed  thereby.  Hyndg  t.  OrUr 
wold,  2  Code  Rep.,  47  ;  4  Pr.  R.,  69.  And  per  Harrii,  J.,  conceding  the  matter  to 
bo  irrelevant,  it  does  not  necevarily  follow  that  the  motion  to  atrike  it  oat  aboold  be 
granted.  This  aeotion  doea  not  authorize  the  striking  out  every  redundant  ezprei- 
flion  or  clanie  to  be  found  in  a  pleading.  On  the  contrary,  effect  mnat  be  given  to 
the  word  "  aggrieved,*'  as  used  in  that  section.  Theroatte^  muat  not  only  be  '*  ir- 
relevant or  redundant/'  but  aome  person  must  be  prejudiced  thereby.  Suck  a  per- 
aon  only  is  authorized  to  make  the  motion.  lb.  Any  thing  which  it  would  be  ma- 
terial to  prove  on  the  trial  ought  not,  I  think  be  deemed  irrelevant,  when  stated  in 
the  answer.  The  plaintiff  ought  not  to  complain  that  the  defendant  haa  apprised 
him  of  facts  upon  which  he  intends  to  rely  in  mitigation  of  damages,  If  not  ia  de- 
fence upon  the  trial.  lb,  A  motion  to  strike  out  irrelevant  or  redundaut  matter 
answers  in  place  of  an  exception  for  impertinence  under  the  former  equity  practice. 
lb.    And  see  Benedict  v.  Dake,  6  Pr.  R.,  353. 

a.  In  Burgett  v.  Bistellf  3  Code  Rep.,  215 ;  5  Pr.  R.,  192,  a  motion  waa  made 
to  strike  out  a  large  portion  of  the  defendant's  answer  as  irrelevant  and  redundant 
The  complaint  was  for  taking  and  carrying  away  four  hundred  aticka  of  pine  timber. 
The- answer  denied  the  taking  the  timber,  and  alleged  the  title  to  the  timber  to  be 
in  the  defendant,  and  then  entered  into  a  statement  showing  how  he  acquired  ioch 
titles  Welles,  J.,  however,  refuaed  to  strike  it  out,  on  the  ground  that  it  conatitated 
an  equitable  defence. 

h.  If  a  party  make,  diatinct  though  immaterial  allegationa,  and  in  ti  trmversaUe 
form,  he  cannot  move  to  strike  out  his  adversaries*  pleading  taking  lasne  thereon. 
King  V.  Vtica  Ino,  Co,,  6  Pr.  R.,  485 ;  and  aee  Anon,,  2  Code  Rep.,  67. 

e.  The  true  teat  of  the  materiality  of  averments  aonght  to  be  atntck  ont,  is  to 
inquire  whether  such  averments  tend  to  constitute  a  cause  of  action  or  defence,  mA 
if  they  do  they  will  not  he  struck  ou^  JngerooU  v.  Ingeriollf  I  Code  Rep.,  l(fi ; 
Avtrill  V.  Taylor,  5  Pr.  R  476 ;  1  Code  Rep.,  N.  S.,  404. 

d.  Where  the  plaintiff  applies  to  strikq  ont  a  denial  as  being  a  denial  of  an  fan- 
material  allegation.  In  such  a  case  it  seems  a  good  test  to  ask  the  plaintiff  if  he 
will  consent  to  strike  out  the  allegation  in  his  complaint ;  if  he  oonaent,  then  to  gmt 
%is  application  ;  if  he  will  not  consent,  then  to  deny  his  application.  Such  a  conise 
ia  auggested  by  the  cases  of  Cutts  y,Surridge  (9  Queen's  Bench  R.,  1015 ;  4  DowL 
and  L,  642;  J I  Jur.,  585),  and  Tallit  v.  TalliM  (16  Jur.,  744;  21  Law  Jonr.Bep., 
N.  S.,  Q.  B.,269  ;  11  Bug.  Law  and  Eq.  Rep.,  457). 

e.  The  rule  in  regard  to  striking  out  redundant  matter  ia,  that  unless  it  ia  clear 
that  the  facts  and  circumstances  alleged  cannot  properly  be  received  in  evidence,  ii 
will  be  retained  until  the  trial.  Follet  v.  Jewett,  1  American  Law  Register,  611} 
per  Selden,  J.,  also  reported  1 1  Leg.  Obe.,  193. 

/.  An  order  of  a  single  judge  refusing  to  strike  out  matter  at  a  special  term  is 
not  an  appealable  order  to  the  general  term.    Bedell  v.  Stickles,  3  Coide  Rep.,  105. 

§  161.  [138.]    JudffmentSy  haw  to  he  pleaded. 

In  pleading  a  judgment,  or  other  determination  of  a  court 
or  officer  of  special  jurisdiction,  it  shall  not  be  necessary  to 
state  the  facts  conferring  jurisdiction,  but  such  judgment  or  de- 
termination may  be  stated  to  have  been  duly  given  or  made. 
If  such  allegation  be  controverted,  the  party  pleading  shall  be 
bound  to  establish  on  the  trial,  the  facts  conferring  jurisdiction. 

g.  See  the  last  reported  case  on  the  former  law  on  this  subject  Bame9  v. 
Harris,  3  Barb.,  603  ;  and  see  Ayree  v.  Covell^  18  Barb.  260. 

h,  Bement  v.  TVtaner,  1  Code  Rep.  N.  S.,  143,  aeema  to  concede  that  this  aection 
doea  not  apply  to  foreign  judgments. 
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§  162.  [139.]  (Amended  185^.)  Conditions  precedent ^  Tiow 
to  lefUaded*    Instrmnent  for  payment  of  money  only. 

In  pleading  the  performance  of  conditions  precedent  in  a 
contract,  it  ehall  not  be  necessary  to  state  the  facts  showing  snch 
performance ;  but  it  may  be  stated  generally  that  the  party 
duly  performed  aU  the  conditions  on  his  part ;  and  if  snch  alle- 
gation be  controverted,  the  party  pleading  shall  be  bound  to 
establish  on  the  trial  the  facts  showing  such  performance.  In 
an  action  or  defence  founded  vpon  an  instrvmentfor  the  pay- 
ment ofmxmey  only^  it  shall  le  sufficient  for  a  party  to  give  a 
ccfpyofthe  instrument  J  and  to  state  that  there  is  due  to  Am 
thereon  from  the  adverse  party  a  specified  sum  which  he  claims. 

Tlie  tmeiidment  oonsists  of  the  addition  of  the  words  in  italie. 

«.  Where  a  complaint  on  a  promimory  note,  intended  to  be  framed  under  this 
•ectJoB,  stated  that  the  **>  defendants  made  and  indoised  a  promissory  note,  of  which 
the  foUowiog  is  a  copy  (here  followed  a  copy  of  a  note,  payable  to  Chesebrongh, 
Steams  and  Co.,  and  indorsed  in  blank),  and  the  complaint  then  alleged  that  there 
wu  doe  to  the  plaintiffs  (who  were  third  parties)  from  the  defendants  a  certain  man, 
f»  which  the  plaintiffi  demand  jadgment,— on  objection  to  this  complaint,  the  court 
nid,  "  We  think,  on  a  full  consideration  of  the  subject,  that  the  complaint  is  de- 
fecUre.  It  should  show,  in  some  way,  the  connection  between  the  plaintiffs  and  the 
note ;  Le,^  that  it  was  indomed  or  transferred  to  them,  or  that  they  are  the  holders 
or  owners  of  the  note.  As  it  now  stands,  there  is  no  such  allegation.  The  indone- 
meot  as  copied,  if  that  be  deemed  a  part  of  the  instrument,  is  in  blank,  and  there  is 
BO  STerment  that  the  note  was  delivered  to  the  plaintiflb.  The  inference  is,  rather, 
that  the  defendants,  when  they  made  and  'indorsed  the  note,  deliTered  it  to  Ham- 
merliog,  MayetandCo.,  from  whom  the  consideration  proceeded.  The  plaintifib 
have  proceeded  on  the  supposition  that  section  16S  of  the  code  authorizes  this  mode 
of  pleading.  It  provided  that  when  the  action  or  defence  is  founded  on  an  instm- 
meat  for  the  payment  of  money  only,  it  shall  be  sufficient  for  a  party  to  give  a  copy, 
sad  to  slate  that  there  is  doe  to  him  thereon  a  specified  sum,  &o.  We  cannot 
^agtae  tkat  ii  was  intended  by  thia  to  diepense  with  the  neceeeity  of  the 
daimante  connecting  himeelf  in  eome  mode  with  the  imtrvmentf  when  hie  name 
^oct  stl  appear  upon  it  in  any  manner.  When  each  ie  the  fact,  the  action  i» 
/•andfd  •«  eomething  more  than  the  inetrument^  and  that  eomething  must  he 
aterred.  In  this  ease  the  plaintiffs*  names  do  not  appear  in  the  note  or  the  in- 
docnmeat.  The  action  is  founded  not  only  on  what  does  appear  by  a  copy  of  the 
instrsment,  but  upon  the  fact  that  the  note  was' delivered  to  ihem  on  its  transfer  by 
the  hlaak  indorsement,  or  that  they  became  the  holders  or  owners  of  the  note.  The 
I^  ssetioa  of  the  code  does  not  relieve  the  plaintiffs  from  making  cue  or  the  other 
of  these  avermenta.  Without  anticipating  other  questions  that  are  suggested  by 
thie  sew  provision  of  the  code,  we  are  clear  that  this  complaint  is  insufficient  It 
vsi  said  that  this  amendment  of  section  162  was  a  virtual  re-enactment  of  the 
•tatote  which  allowed  a  copy  of  a  bill  or  note  to  be  served  with  a  declaration  on  the 
noney  eoonta  against  all  or  any  of  the  partiea  But  that  statute  made  no  change  'm 
the  form  or  rule  of  pleading.  The  defendant,  in  a  suit  under  it,  never  pleaded 
to  the  bill  or  Qote  indorsed  on  the  declaration  ;  his  plea  was  to  the  declaration  itself, 
the  common  counts.  Hence,  there  is  no  analogy  between  the  two  enactments  so 
far  ss  the  questbn  of  pleading  is  concerned."  Lord  v.  Cheeeehrough^  1  Code  R«p>i 
K.  S.,  3S2  ;  4  Sand.,  696. 

b.  In  another  case  Ranney  v.  ^mtf  A  (6  Pr.  R.,  423),  where  a  set-off*  of  promis- 
oory  netss  was  set  up  as  a  defence,  the  defendant  gave  copies  of  the  notes,  preceded 


236  INSTBUMENT  FOB  THE  [§  162. 

by  avennenta  of  their  making  and  delivery.  [The  report  doea  not  fprt  the  form  of 
the  answer  more  specifically  than  is  hefe  stated.]  On  the  answer  iMing  objeoted  to, 
Marvin,  J.,  said,  **  If  it  is  intended  by  this  (s.  102)  to  dispense  with  a  statement  of 
facts  constituting  the  cause  of  action,  or  of  new  matter  constituting  a  defence,  it  is 
a  wide  departure  from  the  system  of  pleading  as  previonsly  established  by  the  code. 
How  are  issues  to  be  formed  7  May  a  complaint  contain  simply  a  copy  of  the  note, 
followed  by  the  allegation  that  there  is  due  to  the  plaintiff  a  certain  sum,  and  that  be 
claims  such  sum  7  If  so,  upon  what  u  the  defendant  to  take  issue  7  I  design  not 
to  intimate  how  these  questions  may  be  decided,  or  whether  the  courts  may  not 
still  require  some  allegation  of  the  making  of  the  note,  dec.,  still  giving  efieot  to  the 
second  subdivision  of  section  142,  and  combining  it  with  thb  amendment  to  oectioa 
162.  In  the  present  case,  the  defendant  has  given  copies  of  the  notes  which  he 
proposes  to  set  off,  preceded  by  averments  of  the  making  and  delivery  of  the  notes ; 
and  I  am  inclined  to  think,  under  the  code  as  now  amended,  he  has  sabstantiallj 
complied  with  its  provisions." 

a.  In  an  action  against  two  defendants,  as  maker  and  endorser  of  a  promisBory 
note,  the  complaint  set  forth  a  copy  of  the  note,  and  averred  that  the  note  was  duly 
endorsed  to  the  plaintiff  before  it  became  due.  It  contained  no  averment  that  the 
note  had  been  duly  presented  to  the  maker  for  payment,  or  that  any  notice  of  dii- 
honor  had  been  given  him.  The  defendant,  the  endorser,  demurred  to  the  complsiot, 
as  not  setting  forth  facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer 
was  held  to  be  well  taken,  and  that  the  complaint  w^  bad  for  the  cause  alleged. 
Alder  v.  Bhomingdale,  1  Duer,  602 ;  and  per  Duer,  J.,  '<  The  question  to  be  determ- 
ined is,  whether  a  negotiable  promissory  note  within  the  true  meaning  of  this  pro- 
vision, and  as  against  the  endorser,  is  an  instrument  for  the  payment  of  money  only. 
The  words  'an  instrument  for  the  payntent  of  money  onlyt  if  strictly  and  literaUy 
construed,  mean  an  instrument  which  creates  no  obligation  on  the  part  of  the  perton 
who  is  sought  to  be  charged,  other  than  for  the  payment  of  money — which  contains 
on  hie  part  no  other  promise,  stipulation,  or  covenant  whatever ;  but  the  oonsequenea 
of  this  construction  are  so  unreasonable,  that  we  cannot  believe  it  expresses  truly  the 
intent  of  the  frameis  of  the  code  or  of  the  legislature.  A  contract  in  writing  for  the 
building  of  a  house,  between  the  owner  and  builder,  is,  on  the  part  of  the  owner,  aa 
instrument  for  the  payment  of  money  only,  although  the  payments  to  be  made  by 
him  invariably  depend  on  the  completion  of  the  whole  or  of  portions  of  the  work 
by  the  builder.  Hence,  if  the  clause  in  question  is  applicable  to  such  a  contract,  u 
it  must  be  if  its  literal  construction  be  adopted,  it  will  be  sufficient  for  the  builder,  in 
an  action  against  the  owner,  to  set  forth  in  his  complaint  a  copy  of  the  agreement, 
followed  by  an  averment  that  there  is  due  to  him  thereon,  from  the  defendant,  a  spe- 
cified sum,  which  he  claims  without  averring  the  completion  of  the  whole  or  of  any 
part  of  the  work  he  had  stipulated  to  perform ;  or,  to  stste  the  proposition  in  a  more 
general  form,  it  will  never  be  necessary,  in  an  action  founded  upon  a  written  agree- 
ment, to  aver,  either  generally  or  specifically,  the  performance  of  a  condition  prece- 
dent, although  the  liability  of  the  defendant  for  the  payment  of^he  sum  claimed  to 
be  due  depends  solely  upon  its  performance.  It  may  be  said,  that  in  judging  of  the 
character  of  an  instrument  we  must  look  at  the  stipulations  of  both  partiei ;  ifid 
hence,  that  an  agreement  which  binds  either  party  to  the  performance  of  any  ict 
other  than  the  payment  of  money,  is  not  an  instrument  for  the  payment  of  money 
onlVt  within  the  meaning  of  the  code  ;  bnt  this  distinction  by  no  means  removes  the 
difEculty.  There  is  a  large  class  of  contracts,  strictly  unilaiertU,  in  which  the  lia- 
bility— and  that  a  liability  for  the  payment  of  money— >of  the  only  party  who  is  bonnd, 
depends  alone  on  the  happening  of  a  contingent  event ;  and  to  all  these,  it  is  argued, 
this  new  provision  of  the  code  applies.  A  policy  of  insurance,  for  example,  contains 
no  stipulations  on  the  part  of  the  assured,  and  it  is  only  for  the  payment  of  money 
that  it  binds  the  nnderwriter.  Hence,  in  an  action  on  a  policy,  it  must  be  held  to  be 
*  an  instrument  for  the  payment  of  money  only;'  it  will  not  be  necessary  to  aver  io 
the  complaint  even  the  happening  of  a  loss,  much  less  the  time  when,  the  tHaei 
where,  or  the  peril  from  which  it  occurred.  It  will  be  sufficient  to  set  forth  the 
policy,  and  to  aver  that  by  force  of  the  instrument  the  sum  which  is  claimed  is  dve 
from  the  defendants ;  and  these  remarks  apply,  not  only  to  every  form  of  insnraaoe, 
bnt,  with  rare  exceptions,  to  every  contract  of  indemnity.    That  the  legislaUue 
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iBMBt  that  Ui«  elauie  ia  question  should  be  applied  to  such  cases  is  most  improbable ; 
and  il  is  qniie  inoredible  that  the  authors  of  the  code  meant  to  senction  a  mode  of 
pleadiof  M  looie  and  vague  an^  indefinite,  so  utterly  barren  of  the  information  that 
oaghl  to  be  given,  as  to  be,  in  reality,  more  objectionable  than  any  of  the  ancient 
formt  of  pleadings  which  they  determined  to  abolish.    A  constraotion  that  can  only 
be  jmtified  by  attribnting  this  intention  to  them  or  to  the  legishiture,  I  cannot  hesi- 
tate to  reject    Nor  is  this  construction  necessary  in  order  to  give  effect  to  this  pro- 
niidD.    Its  intended  purpose  will  be  fully  answered  by  limiting  it  to  the  oases  in 
which  the  obligation  created  by  an  instrument  for  the  payment  of  money  only  is  not 
only  eertain  but  simple  and  absolute  ;  and  to  effect  this  the  word  only  may  well  be 
ocdentood  to  mean  not  only  exclnsiTe  of  any  other  promise  or  stipulation,  but  free 
from  soy  condition  or  contingency.    In  my  judgment  the  clause  is  only  applicable 
where  the  instrument  set  forth  in  a  complaint  is,  upon  its  face,  evidence  of  the  debt 
whieh  ii  claimed  to  be  due, — evidence,  not  merely  of  the  right  of  the  plaintiff'  to 
reoorer,  but  of  the  liability  of  the  defendant  to  pay ;  so  that,  in  all  cases  where 
proof,  not  merely  of  the  instrument  itself  but  of  extrinsic  facts,  is  necessary  to  be 
giren,  the  existence  of  the  facta  must  be  averred  in  the  complaint.    It  ia  this  con* 
ttnietion  that  was  virtually  adopted  by  this  court  in  Lord  v.  Uheesebrovgh  (4  Sand., 
696),  in  which  it  was  held  that  in  an  action  by  the  indorsee  of  a  promissory  note, 
Sjgaiost  the  maker*  the  transfer  and  deliverv  of  the  note  to  the  plaintiff  must  be  dis- 
tinctly averred.    The  very  ground  of  this  decision  was,  that  when  the  right  of  the 
plaintiffii  to  maintain  the  suit  depends  upon  something  more  than  the  instrument 
itself,  the  additional  facta  must  be  averred  in  the  complaint     Applying  this  principle 
to  the  case  before  me,  it  necessarily  follows  that  the  demurrer  must  be  allowed. 
The  instrument  set  forth  in  the  complaint  is  no  evidence  of  a  debt  due  from  the 
indorser,  who  demars.    A  negotiable  note,  although  endorsed,  contains  no  promise 
of  payment  on  the  part  of  the  indorser ;  since,  unless  we  resort  to  the  contract, 
whjdi  the  law  implies,  the  indorsement  is  nothing  more  than  an  order  upon  the 
maker  of  the  note  to  pay  its  contents  to  its  Uwfnl  holder.    Let  it  be  admitted  that 
the  aame  effect  must  be  given  to  the  instrument  as  if  the  contract  which  the  law 
implies  were  expreased  in  terms ;  the  contract  of  the  indorser  is  not,  like  that  of  the 
maker,  an  absolute  promise  to  pay  the  note  at  maturity.    It  is  a  promise  to  pay  pro- 
vided the  payment  shall  first  have  been  properly  demanded  of  the  maker,  and  due 
notice  of  his  neglect  or  refusal  shall  have  been  given.    Such  a  demand  of  payment 
aod  notice  of  dishonor,  or  a  statement  of  facts  by  which  they  are  excused,  the  plain- 
tiff mnst  prove  upon  the  trial ;    and  the  facta  thus  necessary  to  be  proved,  as  they 
constitnte  in  part  the  cause  of  action,  must  be  averred  in  .the  complaint    This  aver* 
meat,  according  to  the  decision  in  Oay  v.  Paine  (5  Pr.  R.,  107),  may  now  be  made 
in  general  terms;    but  in  some  form  it  is  indispensable."    It  was  strongly  urged  on 
the  argument,  **  that  this  provision  of  the  code  was  intended  as  a  mere  re-enact- 
ment, with  only  a  necessary  change  of  form,  of  the  former  statute,  which  permitted 
a  promissory  note  or  bill  of  exchange  to  be  given  in  evidence  under  the  money  counts : 
therefore,  that  in  suits  upon  these  instroments  no  averment  that  the  legislature  haa 
judged  to  be  unnecessary  onght  now  to  be  required.    Some  weight  would  be  justly 
allowed  to  these  considerations,  had  the  provision  in  the  code  been  confined  to  nego- 
tiable paper;  but  it  is  not  thus  limited;  and  we  have  no  right  to  narrow  the  con- 
stroction  of  the  general  terms  that  are  used,  nor  to  give  to  them  any  other  than  a 
uoiforro  and  consistent  interpretation.    We  cannot  adopt  a  rule  in  relation  to  nego- 
tiable paper,  different  from  that  which— all  most  see,  aod  the  counsel  admitted — it 
woald  be  our  duty  to  follow  in  an  action  on  a  policy  of  insurance.    The  words  of  the 
code  include  every  instrument  for  the  payment  of  money  only.    There  can  be  but 
one  proper  definition  of  such  an  instrument.    To  all  contracts  that  the  definition 
embraces,  the  provision  must  be  applied,  and  to  none  that  it  excludes.    It  haa  been 
ahown  that  it  excludes  the  contract  of  an  in8urer,^and  it  must,  exactly  for  the  same 
reasons,  exclude  that  of  an  indorser." 

a  We  have  given  the  foregoing  opinion  thus  at  length,  as  well  on  account  of 
the  importance  of  the  qneation  involved,  as  because  it  is  directly  in  conflict  with  a 
subsequent  decision  at  a  special  term  of  the  supreme  court,  confirmed  on  appeal  to 
the  general  term.  The  case  to  which  we  refer  was  an  action  on  a  promiasory  note, 
against  maker  and  endorser.    The  complaint  stated  that  a  certain  sum  was  due  from 
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the  defendants  to  the  plaintiff,  which  he  claimed  oo  a  written  inttraoaenty  and  then 
net  forth  a  copy  of  the  note  and  endorsemeot,  the  endoraement  heing  the  ngoainre 
of  the  eodoner.  The  complaint  then  demanded  jo^gment  for  the  aum  named. 
One  of  the  defendant!,  the  endoraer,  demurred  to  the  complaint,  alleging  for  cavae 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  oaoae  of  action,  that 
It  did  not  allege  a  title  nor  poaeession  in  the  plaintiff,  nor  that  he  was  holder  or  owner 
of  the  note,  did  not  allege  preaentmeu^  demand,  dishonor,  pretest,  or  notioe,  nor  in 
any  way  allege  the  character  of  the  endorser.  Roosevell,  J.,  h^  the  demmrer 
frivolous ;  and,  on  appeal,  the  court  (Edwards,  Mitchell,  and  Roosevelt,  JJ.)  de- 
cided unanimously  that  the  complaint  was  sufficient,  and  the  demurrer  was  not 
well  taken.  The  contract  of  the  endorser  is  a  written  instrument  for  the  payment 
of  money  only.  .  Althouj^h  the  judges  were  not  unanimous  in  declaring  the  demur- 
rer frivolous,  they  agreed  in  deciding  that  the  plaintiff  was  entitled  to  judgment  on 
the  demurrer,  and  the  issue  ought  not  to  be  sent  to  the  special  term  for  farther  triaL 
Roberts  v.  Jforrtson,  11  Leg.  Obs.,  60.  We  give  above,  the  entire  of  the  dedsioo 
as  reported.  On  the  argument  of  the  appeal  in  RobtrU  v.  Morruom  ;  the  caae  of 
Alder  V.  Bhomingdale  (supra),  by  the  name  of  Aiden  v.  Sekmidtt  waa  brought  to 
the  notioe  of  the  court. 

a.  In  a  subsequent  ease  decided  by  Welles,  J.,  «t  obamben,  in  which  no  refer* 
ence  is  made  either  to  the  case  of  Alder  v.  BhomingdaU,  or  Roberte  v.  Morritanj 
supra,  the  complaint  aUef^ed  ''  that  the  plaintiffii  are  the  owners  of  a  promiaory 
note,  of  which  the  following  is  a  copy,  and  that  there  is  due  to  them  thereon  from 
defendants,  the  sum  of  $500  with  interest  from,"  A>c.,  and  after  a  prayer  for  judg- 
ment, gave  a  copy  of  the  note,  as  follows: 

$500  PratUburgh,  March  25,  1852. 

Three  months  after  date,  for  value  received,  we  promise  to  pay  to  the  order  of  Jacob 
Wagener,  five  hundred  dollars  at  the  Bank  of  Geneva. 

Signed,    E.  ^  H.  J.  GulUk. 

Ends*d,    Jacob  Wagener^  Gilbert  Hodden^ 

Bennett  J.  Ouliel;,  WUliam  Prentiee, 

Orrin  Ellnoorth, 

b.  The  defendants  (the  makers  and  endorsers  of  the  note),  demurred,  and  stated 
for  gronod:  1.  The  complaint  did  not  allege  that  defendants  or  any  of  them  made, 
executed,  or  endorsed  said  note.  2.  The  complaint  did  not  state  that  said  note  had 
been  transferred  to  plaintiff.  3.  The  complaint  did  not  state  that  payment  of 
said  note  waa  ever  demanded,  nor  that  notice  of  nonpayment  was  given.  4  Tlie 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  And  per  Wellea  ^ 
J.,  *<  Without  the  aid  of  section  162, 1  suppose  no  one  would  contend  the  complaint 
is  sufficient.  Admitting  that  the  word  Signed,  prefixed  to  thenamea  of  the  roaken, 
and  the  abbreviation  Eods'd,  to  that  of  the  endorsers,  may  be  regarded  as  allegations 
of  the  making  and  endorsing  of  the  note,  it  does  not  follow  that  the  makers  and 
endorsers  are  the  defendants^  much  less  that  the  makers,  E.  &  H.  6.  Gufick,  are 
the  defendants  Edgar  Gulick  and  Hiram  G.  Golick.  The  substance  of  the  allega- 
tion is,  that  the  plaintifi  own  a  note  signed  E.  dl;  H.  G.  Gulick  which  may  mean 
Edgar  Gulick  and  Hiram  G.  Gulick,  upon  which  are  endorsed  five  names  correspond- 
ing with  the  names  of  the  other  five  defendants.  This  is  not  an  allegation  that  the 
defendants  Edgar  Gulick  and  Hiram  G.  Gulick  made  the  note,  or  that  the  other  de- 
fendants endorsed  it,  nor  is  there  any  thing  in  the  complaint  equivalent  to  each  an 
allegation.  The  contract  of  endorsement  is  a  conditional  one ;  the  liability  of  the 
endorser  depending  upon  the  proper  and  timely  demand,  and  notice  of  nonpayment, 
or  something  equivalent  These  are  conditions  precedent,  and  should  be  stated  with 
at  least  as  much  piffticularity  as  the  first  part  of  section  162  requires  (&ay  v. 
Paine,  5  Pr.  R.,  107) ;  the  important  question  to  be  decided  is,  whether  in  an  ac- 
tion or  defence  founded  upon  an  instrumeot  for  the  payment  of  money  only,  it  waa 
intended  to  dispense  with  a  statement  of  facts  constituting  a  cause  of  action  aa  re- 
quired by  section  142.  Upon  this  question,  I  am  without  the  light  of  any  adjodgel 
case.*'  He  then  refers  to  Ranne^  v.  Smith  (6  Pr.  R.,  420),  and  Lord  v.  Ckeeae' 
borough  (4  Sand.,  696),  and  continues:     '^If  giving  a  copy  of  the  note  in  a 
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like  Um  preMnt,  with  ft  itatenwDt  tbat  there  li  due  to  the  plaintiff  upon  it  m  epeoi- 
fied  warn,  which  he  ehumt,  is  to  be  deemed  tnfficieDt^  absolutely  and  io  ail  respeetip 
thea  it  would  be  nnneoessary  to  state  that  the  plaintiff  owned  it,  or  that  his  interest 
hi  or  eeaosotioo  with  the  note  shonJd  appear  in  any  way ;  and  la  an  action  against 
several  persoas  who  were  partners,  on  a  note  with  the  name  or  one  of  them  sigfned 
tberslo^  asd  the  words  '  Sl  Co.'  affixed,  npon  the  same  principle  it  would  be  nnneoes-^ 
my  t»  show  by  the  complaint  the  liability  of  the  other  defendants,  or  that  they  were 
ptilBSfs  with  the  one  whose  name  ap|>eai8  in  the  sigoatore  of  the  firm  name ;  and 
indoad  I  do  not  see  but  that  all  the  reqairements  of  section  142,  the  first  as  well  as  the 
netod  sabdiTision,  may  not  in  like  manner  be  dispensed  with.    My  opinion  is  that 
it  wiiast  the  intention  of  the  legislatnre,  by  section  163,  to  di^ense  with  any  of 
Uia  nqairements  of  section  143.    The  last- mentioned  section  lays  down  and  estab* 
hbm  the  rale  in  general  terms  as  to  what  a  complaint  mnst  oentain ;  and  section 
162  it  designed  to  relieve  the  party  from  setting  out  the  written  instmroent  aocord- 
ing  to  its  legal  effect.    It  could  not  have  been  intended  to  excuse  him  stating  his 
interest  in  or  title  to  it,  or  from  alleging  snch  other  facts,  outside  of  the  instrument, 
»  were  necessary  to  enable  him  to  recover  npon  it.    I  think  the  complaint  defec- 
tive in  not  stating  that  the  defendants  made  or  endorsed  the  note,  and,  as  respects 
the  endoisen,  in  not  alining  a  demand  and  notice  of  nonpayment"    Bunk  of  &e- 
vtva  V.  Gulick,  8  Pr.  R.,  51. 

&  b  a  promissory  note  payable  on  condition  of  the  sale  by  the  defendant  of  cer- 
tain property  then  in  his  hand%  an  instrument  for  the  payment  of  money  only  t 
QttfR  V.  TUton^  2  Doer,  649. 

h.  When  the  complaint  was  in  this  form,  **  The  plaintiff  complains  that  the  de- 
fendant, on  the  4th  day  of  July,  1851,  made  his  promissory  note,  a  contract  in  writ- 
iog,  of  which  the  following  is  a  copy: — Russia,  July  4tb,  1851.  For  value 
received  I  promise  to  pay  to  Henry  Carmthers,  or  bis  wife,  Elizabeth,  annually  on 
the  Ist  day  of  April,  during  the  life  of  the  longest  liver  of  th<«m,  the  sum  of  two 
hoadred  dollars  if  called  for  or  needed. — ^William  Carruthers.  And  the  plaintiff  avers 
that  njd  note  or  contract  is  and  was  prior  to  the  1st  day  of  April,  1854,  the  prop- 
erty of  the  plaintiff  by  purchase,  and  that  Henry  Carruthers  therein  named  died  on 
the  dOth  day  ef  March,  1852,  that  his  wife,  Eiiiabeth.  is  living.  That  on  the  2d 
day  of  May,  1854,  the  plaintiff,  by  his  attorney,  demanded  of  the  defendant  the 
twohandred  dollars  which  became  payable  on  or  after  the  let  day  of  April,  1854, 
that  the  defendant  has  not  at  any  time  paid  the  said  two  hundred  dollars,  nor  any 
pert  thereof,  that  the  defendant  is  justly  indebted  to  the  plaintiff  therefor  in  the  sum 
oftwohnndred  dollars,  with  interest  thereon  from  tlie  2d  day  of  May,  1854^  for 
which  iura  the  plaintiff  demands  judgment  ajsainst  the  defendant," — On  demoner 
the  complaint  was  held  not  to  btate  facts  sufficient  to  constitute  a  cause  of  action, 
ud  per  Bacon,  J.,  this  provision  *'  was  intended  to  relieve  the  psrty  from  setting  oat 
the  instroment  according  to  its  legal  effect ;  but  he  must  still  state  hie  interest  in  or 
title  to  the  instrument,. and  such  other  facts  outside  of  it  as  are  necessary  to  enable 
him  to  recover  npon  it  The  instrument  sot  out  in  the  complaint  is  not  a  promissory 
note,  and  the  consideration  for  making  it  shoald  have  been  averred.  The  source  of 
the  plaiatiff'a  title  to  the  instrument  is  not  averred.  Prindlt  ▼.  Carruiherg,  10 
Pr.  R.,  33. 

e.  In  an  action  in  which  JaitUM  Chappell  was  named  as  plaintiff,  the  complatat 
f^ed  '*  that  on  the  7th  day  of  April,  1854,  the  defendant  made  his  promissory  note 
in  writing,  of  which  the  following  is  a  copy,  viz.:  (1,500.  Rochester,  April  7th, 
1S54.  Three  months  after  date  I  promise  to  pay  to  the  order  of  J.  Chappell  fifteen 
biindred  dollars  at  the  Rochester  City  Bank,  with  intereet,  value  received. — J.  W. 
BineQ.  And  further  says,  there  is  due  him  from  the  said  defendant  the  anm  of 
8791  64,  Tor  which  amount,  with  interest  from  tbe  7th  of  August,  1854,  the.plaintiff 
demands  judgment  against  the  defendant*'  The  defendant  demurred  on  the  ground 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  One 
of  the  objections  was  that  it  did  not  appear  how  the  plaintiff  became  entitled  to  sue 
on  the  note  complained  npon.  The  complaint  was  held  to  be  sufficient,  and  per 
Strong,  J.,  the  complaint  alleges,  "  the  making  of  the  note,  which  includes  delivery 
to  the  payee  {ChurehUl  v.  Gardner,  7  T.  R.,  596 ;  Ruu^U  v.  WhippUy  2  Cow^  536). 
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J.  Ghappell  is  named  9»  the  payee  of  the  note,  and  it  mnat  be  implied  in  eappeit 
of  the  pleading  that  J.  Ghappell  ia  the  plaiotifi^  aa  maeh  aa  it  would  be  If  Jomet 
Chappell  and  the  plaintiff  are  identical — if  the  fnll  name  had  been  given  aa  payee. 
The  production  of  the  note  in  OTidence  by  the  plaintiff  would  clearly  be  anfficient 
evidence  of  title,  without  indoraemeut ;  it  would  be  preaumed,  from  hia  poaaewion  of 
the  note,  and  the  aimilari^  of  the  name  therein  to  hia,  that  the  plaintiff  ia  the  payee. 
(Forman  ▼.  Stebbint,  4  Hill,  181).  And  the  aame  thing  ahould  be  intended  and 
regarded  aa  impliedly  alleged  from  the  pleading  containing  the  fact  raiaing  aoch  pre- 
anmption.  The  name  J.  Chappell  may  mean  the  plwatiff  aa  much  aa  Jamea 
ChappelL  It  may  mean  another  penmn,  aa  Jamta  Chappell  might  But  it  will  be 
conatrued  in  like  manner  aa  Jamee  Chappell  would  be  to  mean  the  plaintiff,  in 
order  to  luatain  the  complaint  (Wyatt  v.  Aland.,  Balk.,  325;  King  yr.  SievemBt 
3  Eaat,  244).  From  the  plaintiff  auing  on  the  note  it  must  be  aMnmed,  so  far  aa  the 
pleading  ia  concerned,  to  be  in  hia  poeaeaaion."    Chappell  v.  Bieeell,  10  Pr.  R.,  27& 

« 

§  163.  [140.]    Prvoate  statutes^  how  to  he  pleaded. 
*  In  pleading  a  private  statute,  or  a  right  derived  therefrom, 
it  shall  be  sufficient  to  refer  to  such  statute,  by  its  title  and  the 
day  of  its  passage,  and  the  court  shall  thereupon  take  judicial 
notice  thereof. 

a.  It  18  auffioient  in  a  pleading  to  aver  generally  that  a  contract  nought  to  be  en- 
forced !■  in  violation  of  aome  municipal  ordinance  or  enactment,  when  anch  ordinance 
or  enactmei.t  is  founded  upon  a  statute.  It  ia  not  neceasary  to  plead  the  atatute 
specially.    Beman  v.  Tugnai^  5  Sand.,  153. 

§  164.  [141.]  L^d  a/nd  slander^  Tiow  stated  in  oomptainL 
In  an  action  for  libel  or  slander,  it  shall  not  be  necessary  to 
state  in  the  complaint,  any  extrinsic  facts,  for  the  purpose  of 
showing  the  application  to  the  plaintiff  of  tiie  defamatory  mat- 
ter out  of  which  the  cause  of  action  arose ;  but  it  shall  be  suffi- 
cient to  state  generally,  that  the  same  was  published  or  spoken 
concerning  the  plaintiff ;  and  if  such  allegation  be  controverted, 
the  plaintiff  shall  be  bound  to  establish,  on  trial,  that  it  was  so 
published  or  spoken. 

(.  This  section  merely  dispenses  with  the  allegation  of  extrinsic  facts  showing  the 
application  of  the  words  to  the  plaintiff,  in  order  to  obviate  the  difficulty  which  was 
supposed  to  have  been  occasioned  by  the  decbion  of  the  supreme  court  in  MUler  v. 
Maxwell  J  16  Wend.,  9.  It  does  not  dispense  with  the  necessity  of  an  averment  or 
innendo  when  it  becomea  eaaential  to  show  the  fliMntii^  of  the  wwda  thewttmiwet. 
And  the  fact  that  the  code  dispenses  with  the  averment  of  eztrinaic  facta  before  ne- 
cessary to  point  the  application  of  the  words  to  the  plaintiff,  justifies  the  inference 
that  in  other  respects  the  rule  formerly  prevailing  remains  unchanged.  Pike  t.  Van 
Warmer,  5  Pr.  R,  171. 

c  <*  It  seems  expedient  to  notice  an  important  change  in  the  rules  of  pleading  in  ac- 
tions for  libel  or  slander,  which  has  been  introduced  by  the  code.  Formerly,  in  all 
oases  in  which  the  application  of  the  words  published  or  spoken  waa  uncertain,  or  ihetr 
meaning'  ambiguous,  and  their  application  to  the  plaintiff,  or  their  meaning  aa  libelous 
or  slanderous,  could  only  be  determined  by  a  reference  to  extrinsic  taolOt  an  averment 
in  the  declaration  of  the  existence  of  these  facts  waa  indispensable ;  and  it  waa  in  these 
cases  only  that,  strictly  speaking,  an  inoendo  waa  neceasary.  We  have  reaaon  to 
know  that  section  164  is  construed  by  many  aa  auperseding  the  neceasity  of  stating 
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extrinBe  feeto  in  tXl  easM  wbatflTer,  bat  in  reality  it  «8  earefally  and  Tery  properly 
Hmited  to  the  eases  in  which  proof  of  eztrinsio  facts  is  necessary  to  fix  the  appliea- 
tiooof  tho  wordsi  not  to  detormlDe  their  meaning.  Hence,  where  the  meaDing  of 
fbe  wordi  bsoambi|;aoas  that  extrinsic  facts  are  necessary  to  be  proyed  to  show  them 
to  be  selioBable  at  all,  the  necessity  of  stating  these  facts  by  an  explicit  averment  is 
precisely  the  same  as  it  has  always  been.  As  these  facts  must  be  proved  to  enable 
th«  plaintiff  to  maintain  his  snit,  they  are  material  and  issuable  in  their  nature ;  and 
a  cbaage  in  the  rules  of  pleading  that  would  have  released  the  plaintiff  from  the  ob- 
ligatioD  of  staling  them  in  the  complaint,  and  thas  have  taken  from  the  defendant 
the  oppoftnnity  of  controverting  them  in  his  answer,  would  have  been  highly  inex- 
pedient. Whether  the  change  that  has  been  made,  limited  as  it  is,  was  entirely  ju- 
dickyoa^  may  be  seriously  doubted."  Per  Duer,  J.,  in  Fry  v.  Bennett ,  (1  Code  Rep. 
N.  S.,  247  ;  5  Sand.  54). 

a.  In  Pike  y.  Warmer  {6  Pr.  R.,  99  ;  1  Code  Rep.  N.  S.,  403).  Harris,  J.,  says. 
Where  the  words  used  convey  a  dear  and  direct  imputation  of  a  slanderous  obarao' 
ter,  they  are  action  able  in  themselves.  They  need  no  colloqaium  or  other  averment 
to  aid  them  in  support  of  the  action.  But  where  the  words  themselves  are  am- 
bigoooB,  or  where  the  subject  matter  to  which  they  are  intended  to  relate,  or  the 
person  to  whom  they  are  intended  to  apply,  is  uncertain,  then  at  common-law  they 
need  the  aid  of  a  colloquium  or  other  averment  to  help  them  in  sustaining  the  action. 
Id  one  of  these  particulars,  and  only  in  one,  the  code  has  changed  the  common-law 
role  of  pleading.  Now,  even  though  it  may  be  uncertain  to  whom  the  words  were 
intended  to  apply,  it  is  no  longer  necessary  to  insert  in  the  complaint  any  avermente 
ihoiriogthat  they  were  intended  to  apply  to  the  plaintiff.  But  in  other  respects,  the 
fame  averments  are  requisite  in  pleading  under  the  code  as  at  common  law. 

§  165.  [142.]  (Amended  1849.)    Answer  in  such  cases. 

In  the  actions  mentioned  in  the  last  section,  the  defendant 
maj,  in  his  answer,  allege  both  the  truth  of  the  matter  charged 
as  defamatory,  and  any  mitigating  circumstances,  to  reduce  the 
amount  of  damages ;  and  whether  he  prove  the  justification  or 
not,  he  may  give  in  evidence  the  mitigating  circumstances. 

h,  A  question  arose  under  this  section  whether  or  not  the  defendant  could  set  up 
mitigating  drcnmstances  in  his  answer,  except  in  connection  with  a  juatification 
OB  the  ground  of  truth.  In  Fry  ▼.  fiennett  (1  Code  Rep.  N.  S.,  238 ;  5  Sand.  54) 
AyretT.  CoviU  (18  Barb.,  260),  Graham  v.  Stone  (1  Code  Rep.  N.  S.,  181),  Herr 
T.  fiomierg  (10  Pr.  R.,  128),  keyer  v.  Shultz  (4  Sand.  464^  Matthews  v.  Beach 
(5 16.,  264),  it  was  held  he'could  not;  on  the  other  hand,  in  Heaton  v.  Wright  (10 
Pr.  R.,  97)  and  some  other  cases,  it  was  held  that  be  could ;  and  so  it  was  decided 
in  Bnak  v.  Pro9$mr^  in  the  court  of  appeals,  1  Kernan,  347. 

Justification  on  the  ground  of  truth, 

c.  In  slander  for  charging  the  plaintiff  with  being  a  thief,  an  answer  which  merely 
stated  that  what  the  defendant  said  of  the  plaintiff  was  true,  was  overruled  as  bad, 
the  eoort  holding  that  under  section  128  (now  149)  an  answer  setting  up  a  justifi- 
eation  most  contain  a  statement  of  the  facts  which  constitute  the  defence,  in  ordinary 
snd  eoneise  language.    (Anon,  3  Pr.  R.,  406.) 

d.  Where  the  libel  alleged  in  the  complaint  was  that  "  This  scoundrel  was  in- 
dicted at  San  Francisco,  February  last,  for  fraud,  arrested  by  C.  A.  Hosnier ;"  and 
the  answer  set  up  by  way  of  justification,  *'that  the  plaintiff  had  been  indicted  and 
trristed  for  a  conspiracy  to  cheat  and  defraud  ;*'  held,  that  such  a  justification  did  not 
reach  the  charge  of  being  a  scoundrel.    Loteland  v.  Hoemer,  8  Pr.  R.,  215. 

e.  An  answer  justifying  the  speaking  the  words,  must  confess  the  speaking.  An- 
nibal  V.  Hunter,  6  Pr.  R.,  255 ;  1  Code  Rep.  N.  S.,  403  ;  Saylet  v.  Wooden,  6  Pr. 
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R.,'84;  1  Oodd  Rep.   N.  8^  409;  P9rter  y.  MeCreedy,  1  Code  Repc  N.8.,88; 
LewU  V.  Kendall,  6  Pr.  R.,  59. 

a.  An  aniwer  merely  itatiDg  thattbe  words  ipoken  are  tnie,  is  iDsuffieieot  ua 
justification,  it  shoald  state  the  facts  which  go  to  ooiistitote  the  crime  or  offeoceim- 
pnted,  so  that  an  issue  either  of  law  or  fact  may  be  framed  (lb.)  ;  or,  as  it  is  bettsr 
expressed  (Fry  ▼.  Bennett,  1  Code  Rep.  N.  S.,  238 ;  5  Sand.  54),  where  an  alleged 
libel  consists  of  a  charge  general  in  its  character,  a  justification  on  the  ground  of  the 
tmth  of  the  charge  most  state  the  facta  which  show  the  charge  to  be  true ;  aod  tee 
Saylet  y.  Wooden,  6  Pr.  R.,  84 ;  1  Code  Rep.  N.a  409 ;  Buddington  t.  i)scti,6 
Pr.  R.,  401.  • 

h.  Where  an  alleged  libel  is  privileged  only  on  the  ground  that  certain  eTSOti 
happened,  the  happening  of  those  eyents  must  be  eufieiently  alleged  by  the  answer 
to  be  true  to  enable  the  defendant  to  set  up  the  defence  of  priyilege.  Fry  ▼.  Btrnttt^ 
1  Code  Rep.  N.  S.,  239  ;  5  Sand.  54  ;  Buddington  ▼.  Davit,  6  Pr.  R.,  401. 

e.  The  general  role  in  pleading  a  defenoe  in  an  action  of  slander  or  libel  before 
the  code,  was  that  the  matter  alleged  in  the  plea  must  be  such  as  oonstitnted  aoon* 
plete  defence  to  so  much  of  the  declaration  as  it  professed  to  answer.  The  code 
nas  made  only  one  exception  to  this  rule,  that  is,  mitigating  cironmstaoces  may  be 
alleged  (Brown  y.  Orvie,  6  Pr.  R.,  376 ;  Meyer  y.  SehuUx,  4  Sand.  664),  in  ooa- 
nection  with  the  case  of  Bu§h  y.  Pro99er,  1  Keman,  347. 

Mitigating  circumttaneet. 

d.  This  section  does  not  prescribe  what  ahall  constitute  or  giye  any  definittoa  to 
the  words  "  mitigating  circumstanoea."  It  simply  proyides  that  mitigating  cirevm- 
stances  may  be  alleged,  in  addition  tQ  an  allegation  of  the  tmth  of  the  charge,  tod 
proyed  whether  the  allegation  of  the  tmth  of  the  charge  be  sustained  or  not.  Be- 
garding  the  language  used  in  connection  with  former  adjudications,  restnctiof  the 
right  to  proye  matter  in  miUgation  to  oases  where  a  justification  is  not  preseoted  oo 
the  record  {Root  y.  King,  7  Cow.,  613  ;  4  Wend.,  113),  the  main  object  of  the  ie^ 
tion  wonld  seem  to  haye  been  tq  change  the  rale  established  by  those  adjadicetkm, 
and  to  secure  to  a  defendant  the  benefit  of  all  (acts  and  circumstaDceo  in  mitiettioo, 
notwithstanding  he  has  pleaded  a  justification.    Bu»k  v.  Prouer^  13  BaiK  SSi 

e.  Mitigating  circurostancea  are  such  circumstances  as  the  well-establishad  mkf 
of  law  allow  to  be  giyen  in  evidence  in  mitigation  of  damages.  Oraham  y.  StM»i 
I  Code  Rep.,  N.  S.,  181. 

/.  The  question  whether  the  facts  set  up  in  mitigation  are^  or  are  not,  ^ 
as  should  be  admitted  to  be  given  in  evidence  in  mitigation,  must  be  determined  b; 
the  presiding  jndge  upon  the  trial  of  the  issue  of  fact  Netoman  y.  Harrimu,  1 
Code  Rep.  N.S.,  184  n. ;  Fryy.  Bennett,  I  Code  Rep.,  N.  S.,238;  5  Sand.,  54; 
J\rei0ifum  y.  Otto,  4  Sand,  669. 

g.  The  code  permits  a  defendant  to  allege  mitigating  oircomstanoea  to  rednce  tb0 
amount  of  damages  ;  but  the  permiseion  thus  given  has  not  altered  the  natareaad 
effect  of  the  circumstances  which  the  defendant  thus  offisrs  to  prove ;  whether,  if 
proved,  they  will  operate  upon  the  minds  of  a  jury,  so  as  to  reduce  at  all  the  amount  of 
damages,  u  still  uncertain ;  and  this  uncertainty  necessarily  takes  from  them  the 
character  of  a  legal  bar,  in  whole  or  part,  to  the  plaintiflPs  recovery.  The  troe  and 
sole  design  of  ^is  new  provision  in  the  code,  is  to  enable  a  defendant,  by  p^ 
notice  of  his  intention,  in  his  answer,  to  prove  upon  the  trial  circumstances  in  mitifi* 
tion  of  damages,  even  when  he  has  pleaded  and  failed  to  prove  the  tmth  of  a  de&in*- 
tory  charge ;  thus  relieving  him  from  the  operation  of  the  mle  which  was  eotablidi- 
ed  as  law  by  the  memorable  decision  of  the  court  of  errors  in  Root  v.  King  (7  Gov. 
613).    Newman  v.  Otto,  4  Sand.,  669. 

h.  When  circumstances  which  can  only  be  given  in  evidence  in  mitig»tioBof 
damages,  are  set  forth  in  the  answer,  it  muat  be  distinctly  stated  that  it  is  with  tM 
view  and  for  that  purpose  only  that  they  are  introduced ;  since  otherwise  the  pieiotiflt 
will  have  a  right  to  infer  that  they  are  relied  on  as  a  bar  to  the  action,  and  ^V^^ 
ground  may  property  demur  to  them.  (Fry  v.  Bennett,  1  Code  Rep.,  N.  &t^^' 
5  Sand.,  54 ;  Mathewo  v.  Beach.  5  Sand.,  264 ;  Ayreo  v.  Covell,  18  Btrh, 
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1>at  oftherwiM  matter  pleaded  only  in  mitigation,  is  not  a  rabject  of  demorrer.    NeW" 
man  ▼.  Otto,  4  Sand.,  669. 

m.  Mitigating  ciroamatancet  are  not  a  defence  in  the  proper  aenae  of  the  term, 
and  if  pleaded  alone  woald  be  atrnck  out  as  frirolona.    lb. 

k,  A  dental  of  drcnmatancea  in  mitigation  woold  be  an  improper  and  immaterial 
iaaoe.    lb. 

.  c  Tbis  aection  changed  the  rule  e( pleading  and  evidence  in  actiona  of  libel.  ''  I 
am  therefore  of  opinion  that  a  defendant  in  an  action  of  slander  may  now,  under  an 
answer  properly  aettiag  forth  the  matter  in  mitigation,  give,  in  evidence  to  reduce 
the  amount  of  damages,  any  or  all  facte  and  circumetancee  which  have  a  legitimate 
tendeDcy  to  diaprove  malice,  or  ahow  that  the  truth  of  the  charge  waa  probably  or 
properly  inferable,  and  even  the  truth  of  the  charge  itsel£"  James,  J.  Heaion  y. 
Wright^  10  Pr.  R.,  83. 

§  166.  In  (Ktions  to  re€(yver  property  distrmned for  dam^ 
cnaioer  need  not  set  forth  tiUe. 

In  OQ  action  to  recover  the  possession  of  property  distrained 
doing  damage,  an  answer  that  the  defendant  or  person  by  whose 
command  he  acted,  was  lawfully  possessed  of  the  real  property 
upon  which  the  distress  was  jnade,  and  that  the  property  dis- 
trained was  at  the  time  doing  damage  thereon,  shall  be  good, 
without  setting  forth  the  title  to  snch  real  property. 

§  167.  [143.]  (Amended  1849-1862.)  What  causes  of  action 
may  he  joined  in  the  same  complaint. 

The  plaintiff  may  unite  in  the  same  complaint  several  causes 
of  action,  whether  they  he  stich  as  home  heen  heretofore  denom- 
inated legal  or  equitable^  or  both,  where  they  all  arise  out  of, 

1.  The  same  transaction^  or  transactions  connected  with  the 
same  subject  of  action; 

2.  Contract,  express  or  implied ;  or 

3.  Injuries  with  or  without  force,  to  person  and  property,  or 
either;  or 

4.  Injuries  to  character ;  or 

5.  Claims  to  recover  real  property,  with  or  without  damages 
for  the  withholding  thereof  and  the  rents  and  profits  of  the  same ; 
or 

6.  Claims  to  recover  personal  property,  with  or  without 
damages,  for  the  withholding  thereof;  or 

7.  Claims  against  a  trustee,  by  virtue  of  a  contract,  or  by 
operation  of  law. 

But  the  causes  of  action,  so  united,  must  all  belong  to  one 
of  these  classes,  and  must  affect  all  the  parties  to  the  action, 
and  not  require  different  places  of  trial,  and  must  be  separately 
stated. 
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Before  the  amendment  of  1853  this  flection  read  : 

"  The  plaintiff  may  unite  several  caaeei  of  action  in  the  aame  complaint,  where 
they  all  arise  oat  of, 

<*  1.  Contract,  ezpreai  or  implied ;   or, 

**  2.  Injaries  with  or  withont  force,  to  the  penon  ;  or, 

*'  3.  In^aries  with  or  without  force,  to  property ;  or, 

**4.  Injariea  to  character;  or, 

''5.  Claima  to  recover  real  property,  with  or  withont  damagea  for  withhold- 
ing thereof,  and  the  rente  and  profits  of  the  same  ;  or, 

'<  6.  Claima  to  recover  penonal  property,  with  or  without  damages  for  with* 
holding  thereof;  or, 

**  7.  Claims  against  a  trustee  by  virtue  of  a  contract  or  by  operation  of  law. 

"  But  the  causes  of  action,  so  united,  must  all  belong  to  one  only  of  these  clsam, 
and  must  affect  all  the  parties  to  the  action,  and  not  require  different  places  of  tnil, 
and  must  be  separately  stated." 

a.  In  Alger  t.  Seoville  (1  Code  Rep.  N.  S.,  303 ;  6  Pr.  R.,  131),  it  was  held, 
that  a  complaint  which  demanded  relief  against  two— -againsi  one  in  bis  oapaeitj  of 
trostee,  and  against  the  other  in  his  individual  capacity— contained  causes  of  aetioi 
which  could  not  be  united  in  one  complaint ;  and  further  that  a  cause  of  acUoa 
triable  by  the  court  could  not  be  united  with  a  cause  of  action  triable  by  a  jury ;  ud 
in  Cahoon  v.  Banii;  of  Uiica  (3  Code  Rep.,  110),  it  was  held  that  a  claim  on  a  de- 
mand for  money  had  and  received,  could  not  be  joined  with  a  claim  whieh  under  tlw 
former  practice  would  have  been  the  found^ion  ef  a  bill  in  chancery  to  compel  tbi 
delivery  of  certain  notes ;  but  that  case  was  afterwards  reversed  in  the  court  ofappe^ 
See  7  Pr.  R.,  401  •,  3  Selden  486.  The  amendment  to  this  section  seenaa  Itaaed 
with  an  especial  view  to  those  decisions. 

b.  The  amendment,  by  uniting  in  one  class  injuries  to  the  person  and  property, 
removes  the  doubts  which  were  raised  in  Orogan  v.  Lindemant  1  Code  Rep.  ^.  Si, 
S87;  Howey,Peekham^ib,t  381;  10  Barb.  656;  as  to  whether  in  a  complaint 
for  an  injury  to  propertv,  the  complainant  might  allege  and  recover  damages  for  a 
oonaeqnential  personal  injury  ariaing  from  the  injury  to  property. 

«.  Before  the  amendment,  it  was  held,  in  Otity  v.  Hudson  Rivw  H.  A.  Cs.  (6 

Pr.  R.,  269),  that  **  legal  and  equitable  relief  might  be  asked  for  in  one  actioB, 
where  they  were  not  inconsistent  with  each  other.'*  Where  they  are  inoonsisteDt, 
it  was  held  they  could  not  Linden  v.  Fritz  (3  Code  Rod.,  164;  3  Sand.,  668.) 
Now  legal  and  equitable  relief  may  in  all  cases  be  asked  for  by  one  complaint ;  but 
where  the  legal  is  inconsistent  with  the  equitable  relief,  it  ahould  perhaps  be  aiked 
for,  and  certainly  will  only  be  granted,  in  the  alternative. 

d.  Criminal  conversation  with  the  plaintiff's  wife  waa  held  to  be  an  injury  to  (he 
person.  Delamater  v.  Ruetell,  2  Code  Rep.,  147 ;  4  Pr.  R.,  234 ;  and  ao  of  aa 
action  for  seduction.     Taylor  v.  Norih^  3  Code  Rep.,  9. 

e.  Claims  for  injuries  to  property  personal  or  real,  and  claims  for  its  pcneHioa, 
are  substantially  different  causes  of  action.  Spalding  v.  Spalding,  1  Code  Rem 
64 ;  3  Pr.  R.,  297 ;  HuUe  v.  Thonuon,  9  Pr.  R.,  113;  Budd  y.  Bingham,  iSBariw 
494. 

/.  Where  the  statement  of  facts  in  a  complaint  is  adapted  to  an  action  eHher  is 
subdivision  2  (now  3)  or  subdivision  6,  it  is  the  judgment  asked  for  by  the  complaint 
that  determines  to  which  subdivision  the  action  belongs.  Spalding  v.  Spalding,  I 
Code  Rep.,  64;  3  Pr.  R,  297;  Dowe  v.  Chreen,  3  Pr.  R.,  877.  "The  form  of  aa 
action  is  determined  by  the  matter  set  forth  in  the  complaint,  and  not  the  Dame 
which  the  plaintiff  may  give  it.''  Cornea  v.  Harrit^  1  Coma.  223. 

g,  A  cause  of  action  for  a  malicious  prosecution  may  be  joined  with  a  caose  of 
action  for  slander.     Watson  v.  Hazxard^  3  Code  Rep.,  218. 

A.  I  do  not  understand  the  code  as  having  changed  the  rule,  as  it  previoody  ex- 
isted, by  which  to  determine  what  causes  of  action  may  and  what  may  not  be  aoited 
in  the  same  suit.  Harris,  J.,  Enoe  v.  Thomae  (4  Pr.  R.,  48).  It  has  changed  the 
classification  of  actions.  But  now,  as  before^  the  causes  of  action  to  be  joined  inost 
be  in  favor  of  all  the  plaintiffa  and  against  all  the  defendants,  and  must  belong  to  the 
aame  class.    lb, 

i.  On  motion  for  judgment  on  account  of  the  frivolousneaa  of  a  demurer  to  a. 
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compluDt,  it  appeared  by  the  oomplaint  that  the  defendant  Thomas,  oontr acted  to 
detiver  wheat  to  the  plaintiffs,  who  were  partners,  and  for  which  the  plaintiffs  were 
to  retnro  floor,  sobject  to  Tarionsstipnlations,  and  that  the  other  defendant,  Hunter, 
ffuanntesd  the  performance  on  the  part  of  Thomas  of  his  acts  under  the  contract 
Tbe  demurrer  was  that  several  caoses  of  action  had  been  improperly  joined.  The 
eoort  held  that  there  vnna  no  gronod  for  the  demurrer.  The  contract  and  guarantee 
were  to  be  regarded  as  one  transaction,  and  the  defendants,  as  principal  and  surety, 
were  properly  joined  in  one  action.    lb, 

s.  CbittT  (1  Chit  PU  329  [200]),  states  the  rule  as  iq  joinder  of  actions  as  fol- 
lowa:  **  where  the  eausee  of  action  are  all  of  the  tame  natvre,  and  the  actiom 
themielvee  in  the  same  forvny  they  may  he  joined  in  the  same  suit."    And  before 
the  code  (adhering  to  the  ancient  nomenclature  of  actions),  in  actions  in  form  ex  eon^ 
traelM,  the  plaintiff  might  join  as  many  different  counts  as  he  had  causes  of  action  of 
tlte  nme  nature.     1  Tidd  Pr.,  10.    So  debt  on  bond,  or  other  specialty,  might  be 
joined  with  debt  on  judgm  ent  or  simple  contract    Chit  PI.  200 ;  3   Johns.  R., 
462.    Bat  astnmpaitf  debt,  covenant,  or  account,  could  not  be  joined  one  with  the 
other  in  tbe  same  action.    19  Wend.,  546.   So  in  actions  in  form  ex  delicto^  several 
diftinot  trespasses  might  be  joined  in  the  same  action.    (2  Saund.,  117,  b.  note  8  ; 
1  T.  R.,  267  ;  1   Chit.  PI,  230).    But  actions  in  form  ex  contractu,  could  not  be 
joined  with  those  in  form  ex  delicto.    1  Hill,  545  ;  6  B.  &.  C.  268;  11  Johns.  R., 
479;  and  see,  19  Wend.,  546,  627  ;  22  ib.  369 ;  16  Johns.  R.,  146.     The  sev- 
eral caoses  of  action  had  to  be  in  the  eame  right,  or  they  could  not  be  joined.    Thus, 
a  cooot  on  a  promise  by  husband  and  wife,  could  not  be  joined  with  a  count  on  a 
promise  by  a  wife  dum  eolo,    16  Johns.  R.,   281.    So  a  demand  by  a  party  as 
ezeeotor,  could  not  be  joined  with  a  demand  in  his  own  right.    4  Hill,  429 ;  and  see 
8  Wend.,  530;  24  ib.,  184;    12  Johns.  R.,  349;  7  Cow.,  58;  1  B.  d&  A.,  29  ;  2 
Chit  R.,  436 ;  3  T.  R.,  433  ;  5  t6.,  493. 

h.  To  Durkee  v.  Saratoga  and  Waehington  Railroad  Co.  (2  Code  Rep.,  ]45)i 
Wniard,  J.,  said,— >*' The  commissioners  doubtless  had  their  eye  upon  actions  at  law 
when  they  framed  the  167th  section.    They  have  not  limited,  and  probably  did  not 
jBtend  to  limit,  tbe  number  of  civil  actions  as  they  are  defined  in  subdivisions  2,  4, 
and  5  (now  3,  4,  5),  to  eeven.    There  are  other  remedies,  well  known  to  onr  juris- 
prodence  for  ages,  and  which  still  exist,  that  cannot  be  comprised  in  either  of  the 
Kven  specified  in  section  167.    The  action  for  a  divorce,  or  limited  separation,  a 
meiua  et  thoroy  for  example,  could  not  be  united  with  an  action  upon  a  promissory 
aote.    All  that  is  settled  by  section  167  is,  that  in  the  seven  cases  therein  specified, 
leveral  oansea  of  action  may  be  united  in  the  same  complaint,  if  the  rules  prescribed 
for  that  purpose  in  that  section  be  observed.    The  150th  and  15 1st  sections  throw 
some  light  on  this  question.    By  those  sections  the  defendant  is  allowed  to  sot  forth 
by  aaswer  as  many  defences  as  he  shall  have.     Tlfey  must  be  separately  stated,  and 
refer  to  the  eanses  of  action  which  they  are  intended  to  answer.    The  defendant  is 
allowed  to  demur  to  one  or  more  of  the  several  caoses  of  action  stated  in  the  eom- 
pUnt,  and  answer  the  residue.    From  these  provisions,  in  connection  with  the  fore- 
SWig,  it  is  obvious  that  the  code  intended  that  each  cause  of  action  should  be  em- 
onced  in  a  single  count  in  the  complaint,  and  that  there  should  be  as  many  counts 
as  there  are  caoses  of  action.    Had  the  old  phraseology  with  which  the  profession 
WB  familiar  been  retained,  fewer  mistakes  would  have  been  made  in  this  respect 
The  requirement,  that  tbe  several  causes  of  action  must  be  separately  stated  in  the 
complaint,  is  precisely  equivalent  to  the  requirement  of  a  distinct  count  in  a  declara- 
tioa  for  each  cause  of  action.    Without  such  separation,  the  defendant  cannot  have 
the  benefit  of  a  separate  answer,  or  demurrer,  nor  can  there  ever  be  such  an  issue 
framed,  as  to  enable  the  court  and  jury  to  try  it  in  an  intelligible  manner.    Under 
the  former  system  of  pleading,  the  uniting  of  several  causes  of  action  in  the  same 
count,  was  a  ground  of  demurrer.    (10  Wend.,  324.)    Each  count  was  required 
nagly  to  contain  a  good  cause  of  actioui  and  unless  it  did  so  it  was  defective.    {Ib.) 
Formerly  the  causes  of  action  stated  in  this  oomplaint  could  not  be  joined  in  the 
nme  declaration,  even  In  separate  counts.     By  section  167  of  the  code,  they  may 
be  united  in  the  same  complaint,  if  separately  stated  ;  that  is,  according  to  the  an- 
^Mnt  mode  of  expression,  if  each  separate  cause  of  action  is  confined  toa  single  count*' 

e«  Where  the  plaintiff  imlted  in  the  same  complaint  three  substantive  grounds  of 
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iojniy — ^namely,  one  for  the  building  of  an  embankment  on  the  defendant**  own  land, 
one  for  bnildlDg  an  embankment  on  the  highway  near  the  plaintiff's  atore,  and  a 
third  for  erecting  an  embankment  on  the  pbiotiff*8  land,  whereby  damage  bad 
accrned  to  the  plaintiff.  The  injnriee  were  not  separately  stated,  but  were  aQ 
blended  together.  The  defendants  demorred  on  the  ground  that  seyeral  canaea  of 
action  were  improperly  united.  Willard,  J.,  on  allowing  the  demurrer  said, — **  The 
plaintiff's  counsel  denies  that  there  is  more  than  one  cause  of  acUon  set  up  in  the 
complaint.  They  insist  that  the  allegation,  that  the  defendants  built  the  embank- 
ment on  their  own  land,  on  the  highway  or  turnpike,  and  on  the  plaintiff's  land,  ie 
merely  descriptive  of  its  locality,  and  that  the  gravamen  of  the  action  is  the  conse- 
quential injury.  If  this  were  so,  there  would  bo  a  good  ground  of  demurrer  before 
Uie  code  for  a  misjoinder,  because  the  statute,  2  R  S.,  553,  s.  16,  allowing  case  to 
be  brought  instead  of  trespass,  does  not  apply  to  injuries  to  the  freehold.  (See  10 
Wend.,  324  )  For  those,  the  remedy  was  left  as  at  common  law.  If,  then,  here  is 
a  misjoinder  at  common  law,  it  is  because  trespass  and  case  were  united  in  the 
same  declaration,  contrary  to  well  settled  practice.  If  trespass  and  case  could  not 
be  united  in  the  same  declaration  before  the  code,  though  in  different  counta,  they 
cannot  be  united  in  the  same  action  now,  unless  they  are  teparately  ttated^  that  is, 
Bet  forth  in  different  counts.  If  the  complaint  had  conceded  that  the  embankment 
was  rightfully  built,  and  had  claimed  damages  only  for  the  unskilful  or  improper 
manner  of  its  construction,  the  jury  would  not  be  warranted  in  giving  damages  for 
the  entry  on  the  plaintiff's  lot  But  the  complaint  states  that  it  waa  wrongftdhf 
built,  as  well  on  the  plaintiff's  aa  on  the  defendants'  lot.  Thus  it  opens  the  esse 
for  proof  of  damages  for  the  unlawful  entry  on  the  plaintiff's  land,  aa  well  aa  for  tbe 
consequential  injury  resulting  from  its  erection  on  the  defendants'  own  land  and  on 
the  turnpike."  Durkee  v.  Saratoga  and  Waah.  R.  R,  Co.,  4  Pr.  R.,  226  ;  2  Code 
Rep.,  145. 

a.  In  all  oaaea  of  more  than  one  distinct  cause  of  action,  defence,  counter-claim, 
or  reply,  the  same  shall  not  only  be  separately  stated,  but  plainly  numbered.  (Role 
86  of  Supreme  Court  RuIcsl)  The  rule  prescribes  no  penalty  for  omitting  to  comply 
with  it.  It  is  presumed  the  proper  remedy  would  be  a  motion  to  make  th» 
pleading  more  definite  and  certain.  In  Benedict  v.  Seymour^  6  Pr.  R,  S298,  Sel- 
den,  J.,  says  that  a  failure  to  distinguish  the  separate  causes  of  action  or  defence, 
subjects  every  allegation  not  eseential  to  a  single  cause  of  action  or  defence  to  be 
■truck  out 

b.  Where  a  complaint  charged  that  the  defendant,  on  the  first  day  of  May,  1848^ 
and  on  divers  other  days  and  times  between  that  time  and  the  commencement  of  this 
suit,  at   the  town  of  Princetown  in  Schenectady  county,  and  at  the  town  of 
Guilderland    in  Albany    county,  maliciously   spoke,  uttered,    and  published,  to 
and    of   and  concerning  tbe  said  plaintiff,  the  following  false,  slanderous,  sod 
defamatory  words;    and  then   detailed  three    or  four  sets  of  words  addresMd 
to  the  plaintiff,  and  the  like  number  spoken  of  him.    The  words  related  to  dif- 
ferent subject  mattery  and  each  set  of  words  appeared  to  be  a  distinct  cause  of 
action ;  hot  they  were  all  united  in  the  same  complaint,  without  being  divided  into 
separate  counts,  or  statements.    The  court  say,  "  The  complaint  i»  bad,  becaute  it 
unites  several  cauoeo  of  action  without  atating  them  separately  *    The  167th  sec- 
tion of  the  code  lays  down  the  role  with  respect  to  joinder,  in  the  same  complaint,  of 
several  causes  of  action.    The  causes  of  action  so  united,  must  all  belong  to  the 
same  class,  of  which  the  code  specifies  seven ;  the/ must  affect  all  the  parties  to  the 
action ;  they  must  not  require  different  places  of  trial ;  and  they  must  be  separately 
stated.    Tbe  separate  statements  of  a  cause  of  action,  and  the  separate  counts  of  a 
declaration  are  equivalent  ezpressiona    The  neceasity  of  having  each  atated  by  itself 
in  a  different  count,  is  as  imperative  under  the  code  as  under  the  former  mode  of 
pleading.    By  stating  each  separately,  confusion  is  avoided,  a  definite  issue  can  be 
framed  on  each  cause  of  action,  and  the  action  can  be  more  conveniently  tried.    AU 
good  pleaders  under  the  code  imitate  the  former  mode  of  aeparating  the  pleadiog 
into  aa  many  separate  statements,  or  counts,  as  there  are  causes  of  action.    In  tbe 
present  case  there  are  at  least  four  causes  of  action  jumbled  together.    The  words- 
apoken  at  Princetown  to  the  plaintiff  must  be  a  different  cause  of  action  fVom  that 
created  by  the  words  spoken  at  Guilderland.    Each  of  these  must  be  different  froi& 
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the  wofds  ipoken  at  the  other  places  respectively  named.  Indeed,  a  far  greater 
number  of  causes  of  action  are  alleged,  but  foar  is  the  smallest  number  to  which 
they  can  be  reduced.  Had  the  defendant  demurred  to  the  whole  complaint  for  the 
reason  that  scTerai  causes  of  action  were  improperly  united,  as  he  might  have  done, 
by  s.  144,  sub.  5,  he  would  have  been  entitled  to  judgment  Several  causes  of  ac- 
tion are  improperly  united,  and  they  are  not  separately  stated  as  required  by  s.  167. 
But  sfl  the  defendant  has  not  stated  this  as  a  ground  of  demurrer,  he  cannot  now 
«TuI  himself  of  the  objection."    Pike  v.  Van  Wormer,  5  Pr.  R.,  172. 

a.  Several  causes  of  action,  arising  on  several  judgments,  may  be  joined  in  one 
action.    Bank  of  N,  America  v.  Suydam,  1  Code  Rep.  N.  S.,  325. 

h.  The  junction  of  account  sales  with  promissory  notes  was  held  to  he  proper, 
by  Roosevelt  J.,  in  Vellman  v.  King,  unreported. 

«.  In  an  action  for  partition,  the  complaint  may  allege,  in  addition  to  what  is 
neeetsary  to  obtain  a  partition,  that  one  of  the  defendants  claims  a  lien  on  the 
premises,  and  ask  to  have  an  account  of  such  lien  ;  such  a  complaint  will  not  he 
objectionable  on  the  ground  that  several  cautes  of  action  are  improperly  joined, 
Bogvdus  V.  Parker,  7  Pr.  R.,  305.  And  per  Mitchell,  J.,  "  The  necessary  inqui- 
ries into  the  nature  and  amount  of  the  liens  are  all  incident  to  one  cause  of  ac- 
tion, the  ownership  of  lands  in  common,  and  to  the  right  to  have  the  land  sold  free 
from  incambranoes,  and  to  have  the  incumbrancers  made  parties  to  effect  this 
object" 

d.  The  rule  of  the  common  law,  that  a  cause  of  action  against  a  testator  ean^ 
not  be  joined  with  a  cause  of  action  against  his  executors  persoruUly,  has  not  been 
changed  by  the  code^  which  authorizes  the  uniting  of  different  claims  against  a  trus- 
tee, by  virtue  of  a  contract  or  by  operation  of  law.  Thus,  where  it  was  alleged  m 
a  eomplaiot  that  a  testator  hired  a  farm  of  the  assignor  of  the  plaintiff  for  the  term 
of  one  year  and  an  indefinite  period  thereafter  ;  and  that  after  hia  death  the  defend- 
ants, as  his  ezecotors,  took  possession  of  and  occupied  the  farm  as  like  tenants  from 
year  to  year ;  and  the  plaintiff  claimed  to  recover  of  the  defendants  rent  for  the 
whole  period  the  farm  had  been  occupied  by  them  and  their  testator — held,  on  de- 
Dorrer  to  the  complaint,  that  there  was  a  misjoinder  of  claims,  and  judgment  was 
gifen  for  the  defendants.    Pussley  v.  Aiken^  14  Barb.,  114. 

f.  A  plaintiff  cannot  unite  in  one  complaint  a  cause  of  action  claiming  an 
shtolute,  unqualified  title  to  land  as  owner  tn  fee,  with  a  cause  of  action  claiming 
damages  for  obstructing  him  in  the  use  of  said  land.  Smith  v.  Hallock,  8  Pr.  R., 
73.  fa  that  case  the  plaintiff  sought  to  recover, — 1.  Certain  land,  as  owner  thereof 
in  fee ;  2.  Damages  for  obstructing  him  in  the  use  of  it.  And  per  Strong,  J.,  *^  There 
it  a  discrepancy  between  the  grounds  of  the  two  claims,  which  is  contrary  to  the 
mles  of  pleading,  and  not  sanctioned  by  section  1 67.  The  first  subdivision  of  that 
section  has  reference  to  such  causes  of  action  as  are  consistent  with  each  other,  not 
surely  to  those  which  are  contradictory.  The  latter  cannot  spring  from  the  same  trans- 
action, nor  can  all  of  them  be  connected  with  the  same  subject  matter,  for  the  pal- 
pable reison  that  they  cannot  co-exist  Besides,  the  fifth  subdivision  retains  the  pro- 
vision aothorizing  the  junction  of  claims  to  recover  real  property  with  or  without 
damages  for  the  withholding  thereof,  and  the  rents  and  profits  of  the  same.  That 
would  indicate  that  the  union  in  such  cases  should  go  no  further ;  that  it  should 
not  extend  to  a  claim  for  the  interruption  of  the  enjoyment  of  an  incorporeal  right 
in  land  to  which  the  plaintiff  at.  the  same  time  had  the  absolute,  unincumbered,  and 
nnqnalified  title  in  fee  simple.  The  claim  of  a  special  right  in  one,  is  virtually  an 
admission  of  the  general  right  of  possession  (at  least  for  the  time  being)  in  another; 
snd  the  damage  io  such  case  is  not  for  withholding  the  land,  but  for  interruption  of 
its  qualified  enjoyment. 

/•  Where  the  complaint  stated  that  "  plaintiff  is  owner  of  a  farm  in  Greenpoint» 
adjoining  the  Htidson  river,  and  upon  a  bay  in  said  river  ;*'  that  as  owner  and  pos- 
seiBor  of  said  farm  he  had  been  and  was  entitled  to  the  free  and  unobstructed  use  of 
tbe  river  as  a  highway  to  and  from  said  farm,  and  the  free  and  unobstructed  naviga- 
tbaof  the  river  and  all  parts  thereof;  yet,  that  the  defendants,  wrongfully  intend* 
iag  to  injnre  the  plaintiff,  had  entered  npon  the  river,  and  in  constructing  their  road 
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btd  ereaied  a  iMnitioDoaa  line  of  intemiptiiin  betwean  the  ciliaiiiiel  of  the  riv«r  aad 
low-water  mark,  extending  entirely  ecriMi  the  bay  from  main  land  to  main  land, 
whereby  plaintiff  ia  greatly  injured  and  cot  off  from  the  navigation  of  the  rirer;  and 
fgrtber,  that  by  meant  of  the  obetrnctioD  plaintiff  ie  deprived  of  the  nae  of  the  bay 
aa  a  meana  of  aoceoi  to  and  from  hie  eaid  farm,  when  tbe  river  is  froaen  over;  and 
it  farther  alleged  non-compliance  with  the  15th  and  16th  eeotiona  of  the  aet  incorpo- 
rating laid  defendanti.  The  relief  eoaght  wao,  that  the  defendauta  be  adjndged  ta 
oonitniot  convenient  paaMs  aoroie  their  eaid  road,  and  a  bridge ;  and  pay  tbe  pbiiitiff 
his  damages  sostained  in  the  premiiea  On  demarrer  the  complaint  was  held  bad 
*<  upon  the  sole  gronnd  that  several  cansee  of  action,  thongb  Ba<ui  as  might  be  joined 
in  the  same  suit,  were  improperly  blended  in  the  complaint.  Oetif  v.  Hudtn 
River  R.  jR.,  8  Pr.  R.,  177. 

a,  Whertf  the  plaintiff  alleged  in  bis  complaint  that,  nnder  a  contract  with  de- 
fendant, be  was  tbe  owner  of  one  half  a  steamboat  called  the  New  World,  and  en- 
titled  to  the  possession  of  the  whole ;  that  she  waa  wronpfoUv  detained  frt>m  plain- 
tiff to  evade  performance  of  said  contract ;  that  plaintifi*  had  demanded  poaseasion 
of  her,  which  defendant  had  refused ;  and  charged  that  defendant  was  aboat  to  re- 
move her  from  the  jurisdiction  of  the  court,  with  the  intent  to  defraud  plaintiff  sad 
to  violate  said  contract;  that  defendant  had  violated  his  contract  in  this,  "  that  said 
New  World  was  not  complete  on  the  1st  of  January,  iteO.  to  plain tiff'a  damags 
$10,000  ;*'  and  claimed  delivery  of  said  steamer,  with  her  tackle,  dtc.,  and  that  de- 
fendant be  Yeatrained  from  removing  her  from  the  jurisdiction  of  this  conrt»  and 
from  doing  any  other  act  whereby  the  rights  of  the  plaintiff  might  be  jeoparded  or 
impaired ;  and  demanded  judgment,  that  he  be  declared  entitled  to  said  steamer,  her 
tackle,  die,  and  might  recover  damages  for  any  loss  sustained  by  the  oniawfal  de- 
tention of  said  steamer, — ^held  to  be  a  misjoinder  of  actiona  nnder  section  167,  that 
is,  an  action  ex  delieie  (formerly  replevin),  seeking  tbe  immediate  posaessBon  ik  tbe 
chattel  sold  by  mesne  process,  and  also  an  action  ex  eontraetUt  seeking  damages  fcr 
a  violation  of  said  contract.  Furniee  v.  Broten,  8  Pr.  Rm59>  [There  is  nothiD{ 
in  the  report  of  this  case  to  show  when  it  was  decided.  The  reporter  haa  a  note^ 
that  he  received  it  for  publication  on  the  17th  of  Jone^  1852.  We  believe  we  sav 
the  opinion  in  maunscript  in  tbe  year  1850,  but  are  certain  it  is  a  decision  mads 
prior  to  the  amendment  of  section  167,  in  the  year  185S.] 

6.  The  5th  subdivision  of  this  section  authorizes  only  a  claim  to  reoovar  tbe  pot- 
session,  with  a  claim  for  tbe  mesne  pro6iB.  It  does  not  authorise  the  union  ia  one  , 
complaint  of  a  claim  sgainst  two  defendants  to  recover  possession  of  real  -estate  aad 
damagea  for  unlawfully  withholding  same,  and  a  claim  against  one  of  the  defendaotf 
for  money  received  for  rente  and  profits  of  the  premises^  for  which  that  defendant  i> 
indebted  to  the  plaintifis ;  no  connection  being  shown  between  the  alleged  withhold- 
ing of  posseaiion  and  those  rents  and  profits.     Twnpkine  v.  Wkitet  8  Pr.  R.,  5901 

c.  In  lAppineoit  v.  Goodwin  (8  Pr.  R.,  242,  affirmed  on  appeal  to  the  geoeral 
term)  the  answer  set  up  new  matter,  and  which,  it  was  conceded,  showed  strndeat 
defences ;  but  they  were  not  separately  stated,  except  that  each  allegation  d  the 
anawer  was  introduced  thna :  **  And  the  defendant  further. says,  that"  On  a  mo- 
tion to  strike  out  portions  of  the  answer,  Welles,  J.,  granted  the  motion  and  remark- 
ed:  "  It  is  iroposrible  to  say,  from  the  form  of  this  whole  answer,  whether  the  ^ 
fendant  intended  it  as  one  single  defence,  or  for  several,  and  if  several,  how  roaay, 
and  where  each  begins  or  ends.  There  is  but  one  safe  rule  to  follow  on  this  subject, 
in  regard  to  the  complaint  or  anawer,  and  that  is,  for  the  pleader  to  indicate  distioctly, 
by  fit  and  appropriate  words,  where  his  cause  of  action  or  statement  of  defeaoe 
commencea,  and  where  it  concludes,  and  not  to  leave  to  the  court,  or  opposite  attor- 
ney, the  labor  of  analyzing  the  pleadings,  or  of  collating  tbe  statementa  of  the  csdrs 
of  action  or  defence.  In  Benedict  v.  Seymour  (6  Pr.  R.,  298),  Mr.  Justice  Sel- 
den  has  given  the  reasons  of  this  rule,  in  the  whole  of  which  I  folly  concnr."  The 
reasons,  as  given  in  Benedict  v.  Seymour^  are,  *'By  section  167  the  plaintiff  is 
authorized  to  unite  several  causes  of  sction  in  the  same  complaint,  when  they  srs 
of  the  same  nature.  How  unite  them  ?  By  mixing  them  up  in  one  nndistingQidied 
and  ondistinguishable  msssf  Clearly  not,  resson  forbids  this.  It  needs  not  the  la- 
Bolt  of  centuries  of  experience  to  show  how  inconvenient  this  would  be.    The  code 
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§  167.] 

ttBolioM  Mthingf  of  tlie  kind.     It  antfaorini  the  statement  of  '  a  eaiue  of  aetkm/ 

that  ii,  a  mg\e  eanae  of  aotion.    No  other  ooDstroction  is  Bdmiaaible.     Henee,  if 

the  pilaBtiff  withea  to  inolode  in  hw  oomplaint  more  than  one  caopo  of  action,  he 

noit  diitiagviah  between  them  by  the  phraie  *  and  for  a  further  oaoae  of  action,  thft 

ptaiatiff  eomplaine,'  he  ;  or  aome  other  eqniTalent  wordi.     If  he  fails  to  do  this. 

•Tsrf  allflfation  which  la  not  eoMntial  to  a  single  eanae  of  action  must,  if  objected 

to,  be  stricken  out  aa  redundant    In  other  wonia,  theoompiahit,  if  it  contains  mora 

than  one  caose  of  action,  must  be  divided  into  distinct  counts*  like  a  declaration  at 

common  law.     The  burden  of  analyzing  the  complaint  and  separating  the  causes  of 

action  which  it  may  contain,  is  not  to  be  thrown  upon  the  ooart  at  the  trial ;  nor  ia 

the  defendant  to  be  required  to  do  thia  at  his  peril.      In  regard  to  answers,  the  code 

If  ftill  mere  explicit    Section  150  is  not  only  conclusiTo  to  show  that  defencea  mnat 

be  single,  but  goes  to  confirm  the  position  I  haye  taken  in  respect  to  the  compUunt 

Unlem  the  cauaea  of  action  are  separately  stated  in  the  qoroplaint,  how  can  they  be 

referred  to  separately  in  the  answer  7     It  must  be  clear  to  eyery  legal  mind,  upon 

deliberate  reflection,  that  there  can  be  no  proper  mode  of  framing  a  complaint  or 

answer,  in  a  common-law  action,  without  aistingnishing  each  aeparate  cause  of 

action,  or  defence,  by  at  least  some  appropriate  commencement,  if  not  conclusion. 

The  words  '  and  for  a  further  cause  of  action '  (or  defencci  as  the  case  may  be) 

would  probably  be  sufficient  for  the  purpose." 

0.  A  plaintiff*  cannot  unite  in  one  oomplaint  a  <*  cause  of  action  for  cattle  killed, 
by  railroaid  cara  of  the  defendants,  and  for  the  wrongful  killing,  carrying  away  and 
couTertiog  said  cattle,  with  a  caose  of  action  on  an  agreement  to  carry  cattle  on 
the  defendants'  railroad,  and  for  damages  occasioned  by  the  breach  of  such  agree- 
ment to  carry  aafely,  and  for  the  loss  by  death  of  cattle  by  reason  of  weak  and  in- 
lufBciant  oaiB,  and  for  converting  the  cattle  ao  killed.  Colwell  v.  iV.  Y.  ^  ErU  R, 
i2.  C#.,9Pt.R.,311. 

h,  A  cause  of  aetion  againat  a  defendant  aa  trustee,  cannot  be  united  with  a  oaoae 
of  aetion  againat  him  personally.    Landau  v.  Levy,  1  Abbott,  376i. 

c.  The  word  tru»Ue  in  the  7th  subdivision  of  this  section,  embraoea  ezeentOTB 
and  administraton.    Ib» 

d.  If  two  or  more  aeiioni  ho  brought  by  the  eame  plaintiff,  at  the  oame  timof 
ogainet  the  oamm  defendant,  for  eaueee  of  aetion  which  may  be  joined,  the  defend^ 
aiu  nay  move  to  eontoHdato  the  aetioma.  9  R.  S.,  2d  ed.,  305,  a.  37.  And  if  one 
or  more  of  such  motions  be  pending  in  the  supreme  court,  and  others  be  pending  in 
another  court  of  thia  State^  the  supreme  court  may  order  the  actions  in  the  other 
eoort  to  be  oonaolidated  with  that  in  the  supreme  court ;  and  when  several  suits  are 
Commenced  againat  joint  and  several  debtora  in  the  same  court,  the  plaintiff  may,  in 
any  stage  of  the  proceedings,  consolidate  such  aetiou&  /i.,  as.  38,  39  \  3  Wend., 
442 ;  9  16.,  451 ;  19  ib.,  23 ;  4  Ilill,  46 ;  9  Price,  393. 

«•  The  granting  or  refusiog  a  motion  to  consolidate,  rests  entirely  in  the  discretion 
of  the  eoort  9  R.  S.,  2d  ed.,  305,  s.  37.  Therefore,  from  an  order  granting  or 
refoaittg  a  motion  to  eonaolidate,  no  appeal  can  be  taken.  If  the  gronnda  of  the  mo- 
tion are  not  denied,  and  it  doeslxot  appear  that  the  plaintiff  will  be  materially  pre- 
jodiced  by  the  conaolidation,  it  has  been  customary  with  the  courts  to  grant  the  mo* 
tioo  (19  Wend.,  93),  not  only  where  both  or  all  the  suits  are  brought  at  the  sama 
time,  bat  where  they  are  brought  at  different  times,  and  although  at  the  commence- 
laent  of  the  first  action  the  cauae  of  action  In  the  other  had  not  accrued. 

/•  The  test  for  allowing  the  motion  is,  are  the  questions  to  be  tried  identical  t  If 
they  are,  the  motion  to  consolidate  ahould  be  granted  (4  Hill,  46)  unless  it  willpreja- 
dice  the  plaintiff  (3  Hill,  450). 

g  The  defendant,  to  entitle  him  to  an  order  to  consolidate,  need  not  swear  to 
menu  (3  Wend.,  443) ;  for  the  modon  will  be  granted  where  no  defence  is  inte ndedi 
morely  to  avoid  the  eipense  of  several  judgmenti.    4  Hill,  47  ;  3  Wend.,  442. 

h.  Where  aaveral  actiona  are  brought  on  one  policy  of  insurance,  the  eonrt,  on 
the  application  of  the  defendant,  and  with  the  conaent  of  the  plaintiff,  will  grant  an 
order  to  stay  the  proceedinga  in  all  the  actions  but  one,  the  defendant  undertaking  to 
be  booad  by  the  verdict  in  such  action,  and  to  pay  the  amount  of  their  several  sub- 
■criptiotts  and  costs,  in  caae  the  plaintiff  ahould  recover.    This  mode  of  consolida- 
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tioD,  boweTor,  hM  been  beld  to  apply  only  to  MYeral  actioni  ob  one  polioy ,  and  not 
to  extend  to  several  polioies  on  ooe  risk.     1  Ceinee  R.,  114. 

a.  A  party  moving  to  eoneolidate  actions,  wbicb  are  to  be  defended,  moat  show- 
by  bis  affidavit  that  the  questions  to  be  tried  in  them  will  be  sobstaniially  tbe  eame  in 
all  the  saiU  {Dunn  r.  Ma§on,  7  Hill,  154).  Where  tbe  affidavit  was  ••  that  tbe  de- 
fence in  each  and  all  of  tbe  actions  will  be  substantially  the  same,"  bat  tbe  nators 
of  tbe  defence  was  not  stated,  it  was  beld  insnffioient,    Jb, 

h.  The  superior  conrt  have  recently  decided  tbat  a  motion  to  consolidate  may  be 
made  by  a  plaintiff,  and  if  tbe  motion  is  granted  it  will  be  on  tbe  terms  that  the  plsin- 
tiff  pay  tbe  costs  in  all  tbe  actions  bnt  one  up  to  tbe  time  of  consolidating.  Briggt 
T.  Oaunt  (3d  June,  1855,  by  Hoffman,  J). 

e.  Where  a  plaintiff  commenced  sizty-foar  actions  against  tbe  same  defendantr 
all  of  which  were  at  issue,  and  were  for  the  recovery  of  separate  penalties  for  in 
alleged  violation  of  the  law  concerning  foreign  bank  notes.  Tbe  defendant  moved 
to  coosolidate.  Campbell,  J.,  said,  **  f  do  not  think  it  would  be  expedient  to  consoli- 
date all  these  actions,  and  thus  render  necessary  a  trial  which  would  be  probably 
both  protracted  and  embarrassing.  At  tbe  same  time,  it  is  manifest  tbat  all  theM 
numerous  suits  for  separate  penalties  under  the  same  act,  ought  not  to  proceed,  tt 
least  for  tbe  present.  I  understand  it  to  be  conceded  by  the  counsel  for  both  parties 
that  the  suite  divide  themselves  into  two  classes.  It  seems  to  me,  it  would  be  jolt 
tbat  tbe  plaintiff  should  notice  and  bring  to  trial  two  of  tbe  suite,  which  may  be 
selected  by  him  one  from  each  claea^  and  that  all  proceedinge  in  the  remainmg  eaits 
abould  be  stayed  until  the  trial  of  such  two  selected  suite,  with  liberty  to  the  defend- 
ant after  such  trials  to  renew  the  motion  for  a  <  oonsolidation  of  the  remaining  soit^ 
or  for  a  further  stay  of  proceedings,'  and  with  like  liberty  to  the  plaintiff  to  spply 
for  a  consolidation,  or  to  bring  the  remaining  suits  io  trial,  or  that  the  defendanteooa- 
aent  tbat  they  abide  tbe  event  of  the  suits  tried  if  they  were  to  appeal  from  the 
jndgment  or  judgments,  if  any  may  be  recovered,  against  them."  Clmrk  ▼.  Hcfrt- 
folitan  Bank,  5  Sand.,  665. 

'  §  168.  [144.]  (Amended  1849-1852.)  Allegation  not  Atr 
nied,  when  to  be  deemed  true. 

Every  material  allegation  of  the  complaint,  not  controverted 
by  the  answer,  as  prescribed  in  section  one  hundred  and  foriy- 
nine ;  and  every  material  allegation  of  new  matter  in  the  an- 
swer, constituting  a  counter-claim,  not  controverted  by  the  reply 
as  prescribed  in  section  one  hundred  and  fifty-three,  shall,  for 
the  purposes  of  the  action,  be  taken  as  true.  But  the  allegation 
of  new  matter  in  the  answer,  not  relating  to  a  counter-claim,  or 
of  new  matter  in  a  reply,  is  to  be  deemed  controverted  by  the 
adverse  party  as  upon  a  direct  denial  or  avoidance,  as  the  case 
may  require. 

Before  the  amendment  of '  1852  this  section  read, 

<'  Every  material  allegation  of  the  complaint  not  specifically  controverted  by 
the  answer,  as  prescribed  in  section  149,  and  every  material  allegation  of  new  matter 
in  the  answer,  not  specifically  controverted  by  tbe  reply,  ss  prescribed  in  section  153, 
■ball,  for  the  purposes  of  the  action,  be  taken  as  true.  But  the  allegation  of  aew 
matter  in  a  reply  shall  not  in  any  respect  conclude  the  defendant,  who  may  on  tbe 
trial,  oountervail  it  by  proofs,  either  in  direct  denial  or  by  way  of  avoidanee." 

d.  This  section  <*  is  not  applicable  to  pleadings  in  justioes'  courts.''  Per  WOu^i 
J.i  in  MeNamara  v.  Bittly,  4  P^.  R,  44,  47. 


§  168.] 
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a.  In  Ywng  ▼.  Moore^  (3  Coda  Repi,  143),  it  was  held  that  where  in  a  jattieeV 
court  the  defendAot  appears  and  pots  in  an  answer,  the  proviflions  of  this  section 
applj  toseeb  answer ;  and,  therefore,  where  in  a  justice*s  court  the  defendant  ap- 
peared and  pot  in  an  answer  of  payment  and  set-off,  it  was  held  that  it  was  not 
neceaarj  for  the  plaintiff  to  prove  his  account — it  was  admitted  by  the  defendant's 
answer ;  and  again  it  was  said,  that  an  answer  of  payment  in  those  courts  admitted 
the  makmg  the  contract  sued  npon.    De  Courey  ▼.  Spalding,  3  Code  Rep.,  16. 

h.  A  defendant  who  does  not  answer  is  not  to  be  taken  as  admitting  any  thing 
ooDtaiaed  in  an  answer  of  a  co-defendant  in  whidi  he  has  not  participated.  Wood* 
vorU  T.  Bellowo,  4  Pr.  R.,  24. 

c  Facts  which  the  pleadings  admi^  cannot  be  contradicted  or  varied  by  evidence* 
Eridenee  is  only  intended  to  establish  contested  facts,  Parkhurot  v.  M^Oraw,  24 
Mis.R,  134;  Haekett  v.  Riehardo,  11  Leg.  Oba,3l5;  and  a  judgment  contrary 
to  an  admission  in  the  pleadings  showing  there  ought  to  be  no  snch  judgment,  woold 
be  certainly  erroneous.     Bridge  v.  Payoon,  5  8^d.,  217. 

d.  "  This  section  is  conBned  to  allegations  of  fact,  and  does  not  refer  to  an  averment 
of  the  legal  eflfect  of  written  instruments ;  nor  can  it  be  applied  to  the  intention  of 
parties  when  they  execute  a  written  contract  An  answer  which  contains  an  allega- 
tion of  the  meaning  of  a  written  contract  or  agreement,  but  does  not  deny  iu  ezecn- 
tion,  ■hould  be  deemed  by  the  court  an  *  immaterial  allegation,'  and  disregarded  at 
the  trial.  Kor  can  such  answer  be  deemed  equivalent  to  an  allegation  of  mistake  or 
snrpriss  in  the  ezecntion  of  the  agreement,  so  as  to  entitle  the  defendant  to  have  it 
avoided  on  either  of  those  grounds."  Barton  v.  Saekett,  1  Code  Rep.,  96 :  3  F^. 
R,35a 

e.  *'We  have  frequently  decided,  and  until  a  different  constmetion  of  the  code 
riiall  be  enforced  upon  us  by  a  higher  authority,  must  continue  to  decide,  that  only 
those  allegations  in  a  complaint  are  to  be  deemed  material  in  the  sense  of  the  code, 
whicb  the  plaintiff  mutf  prove  upon  the  trial  in  order  to  maintain  hie  action.  It  is 
upoa  these  only  that  an  issnd  can  properly  be  taken ;  and  it  is  of  these  only  that  thtf 
troth  is  admitted  by  the  omission,  in  the  answer,  of  a  specific  denial."  Per  Duer,  J.. 
in  Pry  v.  Bennett  1  Code,  Rep.,  N.  8.,  245;  5  Sand.,  54  j  Newman  y.  Otto,  4> 
Sand.,  668;  Hariow  v.  HamUton^  6  Pr.  R.  475. 

/.  Every  allegation  is  material  unless  it  may  be  struck  out  as  surplusage, 
ifsyer  of  Albany  v.  Cunliff,  12  Coma.  171. 

g.  An  admissiont  in  an  answer,  of  new  matter  upon  which  issue  is  taken,  cannot 
be  used  on  the  trial  as  a  general  admission  of  a  material  fact  alleged  in  the  com- 
plaint, when  there  is  in  the  same  answer  a  general  denial  of  all  the  material  allega* 
tions  of  the  complaint.  Troy  §>  Rutland  R.  R.  Co.  v.  Kerr,  17  Barh,  581,  and, 
per  Hand,  J.  **  The  admission  was  a  mere  confession  for  the  purpose  of  avoidance  ; 
tnd  the  plaintiffs  cannot  dismember  a  special  plea,  and  take  this  confession  as  a 
^oeral  adnussion  in  the  suit.  Certainly  not,  when  he  takes ^ue  upon  the  plea. 
Were  this  so,  every  good  special  plea  to  the  whole  declaratioi^notwithstanding  the 
general  ksne,  would  be  an  admission  of  the  declaration  generally,  and  be  a  waiver 
of  the  general  issue,  and  change  the  onus  of  proof  on  to  the  defendant.''  [Although 
the  Icanied  judge  oses  the  terms  declaration  and  epeeial  plea,  yet  the  above  case 
wai  one  under  Uie  code,  and  the  remarks  were  applied  to  pleadings  by  complaint 
and  ssfiDer] 

8«e  Bote  to  MoUon  149,  p.  197  t.  Sl  193  a. 
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Chapter  VL 
Mistakes  in  pleading^  and  Amendments,^ 

SiCTiON  169.  Material  varianoes,  how  proTided  for. 

170.  Immaterial  ▼ariaoces,  how  provided  for. 

171.  What  to  be  deemed  a  TariMiee. 
179.  AmendmentB  of  covraei 

173.  Amendmeota  by  the  court 

174.  Court  may  give  relief  in  eaae  of  mortaka 

175.  Sning  a  party  by  a  6otitioi»  name. 

176.  No  error  or  defect  to  be  regarded,  aolen  it  afifoet  aubatantial  rights. 

177.  Sapplemental  oomplaint,  answer  and  reply. 

§  169.  [145.]  (Amended  1849.)  Bnstin^  suits.  Material 
variances^  how  provided  for. 

"So  variances  between  the  allegation  in  a  pleading  and  the 
proof  shall  be  deemed  material,  unless  it  have  actnally  misled 
the  adverse  party,  to  his  prejudice,  in  maintaining  his  action 

*  a.  "  One  of  the  witeat  and  moat  benefioent  parts  of  our  law  ia  the  atatata 
wbioh  confers  on  oar  ecftirts  the  power  of  amendment  $  and  the  eonrts  have  been 
oontinually  beeoming  more  and  more  liberal  in  carrying  its  proriaionB  Into  ciffeet" 
Per  Edmonda,  J.,  in  WiUiaiM  t.  TVAseier,  1  Barb.,  48. 

h.  Section  145  of  code  of  1848,  for  which  thia  section  is  snbstitated,  and  whkk 
in  the  material  part  nses  the  same  langoage,  plemding  or  proceeding,  waa  held  not 
to  apply  to  affidavits,  at  least  so  far  to  authorize  an  amendment  of  the  name  of  ths 
court.  CliektMnv.  Cliekman,  1  Code  Rep.,  98;  3  Pr.  R.,  365;  1  Coma.  €11. 
And  where  affidavits  to  be  used  in  the  court  of  appeala  were  entitled  in  the  sapreme 
court,  they  were  held  defective,  and  the  motion  was  denied  on  that  ground.  Jh, 
But  where  in  action  in  which  the  delivery  of  personal  property  waa  claimed,  an  affi- 
davit in  aupport  of  the  claim  waa  found  to  be  defective  (but  not  in  the  name  of  the 
eourt),  the  court  permitted  the  plaintiff  to  amend  the  affidavit,  and  without  a  spedil 
motion  for  the  purpose.  Spalding  v.  Spalding,  1  Code  Rep.,  64 ;  3  Pr.  R,  297 ; 
Dot»o  T.  Green,  3  Pr.  R.,  377. 

e.  The  proyisions  of  the  revised  statutes  (3  R.  S.,  434,  as.  S,  6)  are  not  repsakd 
hy  the  enactmenta  of  thia  chapter,  but  thia  chapter  and  the  proinaiotta  of  the  reviled 
•tatutee  are  to  be  construed  together.    Brown  v.  Bnbeoekt  I  Code  Rep.,  66. 

if.  It  is  a  settled  principle  with  the  court  that  its  auitors  shall  not  be  prejodieed 
by  the  mistakea  or  misprision  of  its  officers,  and  ameodmenta  in  such  caaeo  are  (feae- 
rally  matters  of  course.  Neele  y.  Berry  hill,  4  Pr.  R.,  16 ;  and  see  note  la  saeUon 
384. 

e.  The  decisions  under  the  revised  statutea  as  to  amondmenti,  are  aaid  to  be  aafe 
guides  as  to  the  terms  upon  which  similar  amendments  will  be  allowed  under  the 
code.    Brown  v.  Babcock,  1  Code  Rep.,  66  ;  3  Pr.  R.,  305. 

/.  The  whole  matter  of  amendments  is  in  the  discretion  of  the  court  Smith  v. 
Babcock,  3  Sumner,  410.  Aud  no  appeal  Ilea  from  an  order  granting  or  refoetB| 
leave  to  amend.  St.  John  t.  Weet,  3  Code  Rep.  85 ;  Planie\ti*  Bk,  v  Wdker,  3 
Sme.  4'  AT.,  409 ;  Tanner  v.  Hieke,  4  t^.,  394 ;  Archer  v.  Stampe,  ih.  353. 
Amendmenta  were  allowed  In  courta  of  equity  according  to  the  aame  rule  ss  in 
courta  of  law.    J^erton^e  Heire  v.  Ca/2ts,  4  uana,  467. 
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or  defence,  upon  the  merits.  Whenever  it  shall  be  alleged 
that  a  party  has  been  so  misled,  that  fact  shall  be  proved  to 
the  satisfaction  of  the  court,  and  in  what  respect  he  has  been 
misled ;  and  therenpon  the  conrt  may  order  the  pleading  to  be 
amended,  npon  such  terms  as  shall  be  just 

0.  This  Mction  was  amended  in  1849.  Prior  to  1849,  the  latter  portion  of  thia 
seetioo,  instead  of  reading,  <'  Wbeuever  it  ahall  be  alleged/'  &c.,  waa  in  these  worda: 
*  WheoeTer  it  shall  be  alleged  that  a  party  has  been  misled,  that  fact  shall  be  proved 
to  the  latisfactioa  of  the  court  by  affidavits  sbowinff  in  what  respect  he  has  been 
niaied,  and  therenpon  the  conrt  may  order  the  pleading  to  be  amended  on  such 
terms  ss  shall  be  joat." 

h.  The  language  of  theae  seetiona  (169  and  170)  obvionslv  eontemplatea  a  case 
where  the  alleged  variance  baa  been  discovered  or  is  developed  on  the  trial  or  hear- 
iag,  at  which  time  the  relief  in  a  case  to  which  it  is  appropriate  may  at  once  be 
giveBi  and  the  trial  thereafker  proceed  npon  the  amended  pleadings.;  and  in  practice 
midsr  these  seetiona  I  believe  no  amendment  has  been  allowed  at  a  later  stage  of 
the  eaose.  Bat  these  aeotiona  are  materially  qoalified  by  the  171at"  Bgert  v. 
Wicker,  10  Pr.  197. 

e.  Seelioos  169, 170,  171,  have  introdnoed  *<  a  principle  nnknown  to  the  former 
ptaetjos,  namely,  that  of  determining  questions  of  variance  not  by  the  incoherence  of 
the  two  atatementa  npon  their  (hoe,  and  hence  inferring  their  efibct  npon  the  state 
of  the  prtparation  of  the  party,  but  by  proof  aliunde  as  to  whether  the  party  wa» 
aetnally  misled  to  his  prejudice  by  the  incorrect  statement."  "It  is  not  left  to  tho 
jodgment  of  the  court,  whether  in  a  given  inatance  the  variance  waa  calcnlated  to 
miJead,  and  how  mnoh  to  hold  that  it  did  mislead ;  bat  whenever  it  ia  to  be  alleged^ 
that  a  party  haa  been  mialed,  that  fact  nnist  be  prevsd  to  the  aatiafaotion  of  the 
eoort;  aaa  the  proof  moat  ahow  in  what  reapect  he  haa  been  misled.'*— Ca/lin  v> 
GunUr,  10  Pr.  R.,  321 ;  1  Kernan,  368 ;  Deuel  v.  Spencer,  1  Abbott,  237 ;  Coth- 
•el  V.  TdmadgCy  1  Smith,  575. 

d.  The  above-atated  ponoiplea  extend  to  all  actiona  and  *a]l  caaen  indiaerimin- 
Mj,  whether  the  party  invoking  their  aervioe  is  seeking  to  visit  his  adveraary 
with  a  iBrfeiinre  or  not,"  and  they  apply  to  a  defence  of  naury.  lb,,  overmling  Cat- 
Ita  V.  Ounter,  1  Duer,  264 

f.  A  variance  between  the  complaint  and  the  proof,  by  which  it  is  certain  that 
the  defsndant  waa  not  and  could  not  have  been  misled,  may,  under  the  provisions 
of  the  eode  be  disregarded,  without  amendment,  by  a  referee  aa  well  aa  by  a  judge. 
Hamomf  T.Bingham,  I  Duer,  210. 

/.  Whara  two  partiea  sued  aa  plaintiffii,  the  one  aa  exeoutor  of  Keeae,  and  the 
other  as  the  surviving  partner  of  Keese,  and  it  appeared  on  the  trial,  that  only  the 
rarriviog  partner  ahonld  have  sued,  Edmonds,  J.,  held  that  the  variance  waa  imma« 
teria],  end  might  be  diaregarded  under  thia  aection.  Keete^  Exor^e  of^  v.  FuUertoUf 
1  Code  Repi,  52. 

g.  And  b  an  action  by  four  pernona  aa  leasers,  on  the  trial  it  appeared  that  the 
lease  was  made  by  thoae  four  and  another  named  Laight,  since  deceased,  but  that  the 
interest  of  Laight  survived  to  the  plaintiffii ;  but  no  reason  for  the  omission  of  Laight 
as  plaintiff  waa  assigned  in  the  declaration, — the  court,  Oakley,.  Gh.  J.,  held,  that 
the  varianoe  might  he  diaregarded,  and  aaid,  we  leave  the  partiea  to  apply  by  motion 
to  amend  If  they  deem  it  prudent ;  on  the  motion  the  amendment  will  be  allowed 
en  soah  terroa  em  the  court  deem  juat ;  and  auch  will  be  the  practice  in  future  where 
the  amendment  m  not  made  at  the  trial.  De  Peyeier  v.  Wheeler^  1  Code  Rep.,  93  ; 
1  fiand.  719.    And  aee  Clanton  v.  Laird,  12  Sme,  ^  M.,  568. 

i.  In  Leiimmn  ▼.  Jltla,  3  Sand.  734,  an  action  for  alander,  the  oomplafnt  eat 
forth  the  worda  in  Engliab.  On  the  trial  it  waa  proved  that  the  slanderoua  worda 
vore  spoken  in  German,  and  that  the  words  in  the  complaint  were  a  translation, 
fhe  plaintkOr  applied  for  leave  to  amend  by  inaerting  the  worda  spoken  in  German. 
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The  preiidiocf  judge  miffared  the  cause  to]yrooeed,  with  liberty  for  the  plaSntiff  to  more 
at  ohamben  for  leave  to  amend.  The  plaintiff  bad  a  verdict,  and  on  motion  at  Cham- 
ben,  had  leave  to  amend  on  payment  of  the  ooeta  of  the  motion,  '*  it  not  appealing 
that  the  defendant  had  been  mieled  or  sarpriwd  by  the  variance." 

a.  Under  an  averment  in  an  answer  that  the  property  was  **  very  poor  tnd  ti 
very  little  value/'  the  defendant  cannot  prove  that  it  was  **  worth  nothing  and  of  no 
value."    DiefendorfY.  Oage,  7  Barb.  18. 

ft.  Where  it  was  averred  in  a  declaration,  that  the  defendant  represented  the  note 
to  be  '*  a  good  note,  and  that  it  would  pass  in  South  street,"  and  the  proof  was  that 
he  said  "  the  note  was  good,  and  there  were  people  in  South  street  who  would  take 
iti"  held  not  to  be  a  substantial  variance.    Hawkint  v.  Appleby,  2  Sand.  431. 

e.  Plaintiff  permitted  to  amend  on  the  trial,  by  striking  out  the  name  of  one  of 
the  defendants.    Burm  v.  Broncon,  1  Code  Rep.,  37. 

d.  Plaintiff  permitted  to  amend  on  the  trial,  by  changing  the  form  of  action  from 
an  action  on  a  promissory  note  to  an  action  on  a  speciad  contract.  Jmekmm  v. 
Sander§,  1  Code  Rep.,  87. 

«.  Evidence  of  a  special  agreement  is  admisrible  in  an  action  by  a  daogfater 
against  her  father  for  wages,  alUiough  the  plaintiff  claimed  to  recover  on  an  impUti 
agreement  only.  The  defendant  not  having  been  misled.  Fort  ▼.  Goedtaf  •  9 
Barb.  371. 

/.  In  Oetty  v.  Hudson  River  JR.  R.  Co.,  6  Pr.  R  270,  Parker,  J.,  aaya,  <<  If  a 
plaintiff  asks  for  equitable  relief  and  it  turned  out  on  the  trial  he  was  entitled  to  legal 
relief  only,  I  should  permit  him  to  take  it  in  that  form.  And  if  he  had  aaksd  ftr 
legal  relief  only  when  it  appeared  he  was  entitled  to  both  legal  and  equitable,  I 
ahould  allow  the  proper  amendment  to  administer  complete  justice  in  the  oass.  The 
power  to  amend  authorised  by  the  code  is  ample  for  such  purpose."  *'  In  trying  a 
cause  at  the  circuit,  I  should  most  certainly  allow  whatever  amendment  in  thepkiad- 
ings  waa  necessary  to  give  the  partiea  redress." 

g.  On  a  trial  at  the  circuity  the  pleading  may  be  made  to  conform  to  the  proof; 
immaterial  allegations  may  be  disregarded,  immaterial  evidence  rcjected«  and  sack 
judgment  may  be  directed  as  the  facts  and  the  law  of  the  oaae  require.  Ceratsg  t. 
Coningt  1  Code  Rep.,  N.  8.,  351. 

§  170.  [146.]  Edatmg  suits.  Immaterial  variances^  ham 
provided  far. 

Where  the  variance  is  not  material,  as  provided  in  the  last 
section,  the  court  may  direct  the  fact  to  be  found  according  to 
the  evidence,  or  maj  order  an  immediate  amendment  without 
costs. 

Bee  note  to  last  preceding  section. 

A.  The  denial  of  a  motion  to  amend  made  at  the  trial,  is  not  a  ground  of  excep- 
tion.   Roth  V.  Slooo^  6  Barb.,  308 ;  Brown  v.  MeCune^  5  Sand.,  5229, 

§  ITl.  [147.]  Eaoistvng  suits.  What  to  he  deemed  a  vari- 
once. 

Where,  however,  the  allegation  of  the  cause  of  action  or 
defence  to  which  the  proof  is  directed  is  unproved,  not  in  some 
particular  or  particulars  onlj,  but  in  its  entire  soope  and  mean- 
ing, it  shall  not  be  deemed  a  case  of  variance,  within  the  last 
two  sections,  but  a  failure  of  proof. 
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0.  **  Where  the  lUtoineiit  ii  larger  than  the  proof,  tbat  eoDatitntea  a  varianeo ; 
bat  where  the  proof  ezceeda  the  ttatement,  it  ia  no  variance."  Maryat  arguendo  in 
Mwnittepken  ▼.  Brooke,  1  B.  &  Ad.,  255. 

b.  The  proper  time  to  raiae  an  objection  on  the  ground  of  variance,  ia  when  the 
plaioliif  bu  rested  hiacaae.  15  Johna.,  R.,  210;  aee  3  Hill,  237 ;  5  Wend.,  301 ; 
2  B.  S..  2d  ed.,  328,  a.  99. 

e.  The  itatiite  of  joefaila  or  amendmenta  ouree  only  defeota  in  the  pleadinga  or 
proefledio)|[i,  it  doea  not  aupply  deficiency  in  the  evidence.  Clark  v.  Reed^  12  Sme. 
A  M.,554;  Reevee  v.  Dennie,  6  t&.,  89. 

d.  Ia  ao  action  on  contract,  there  ia  no  variance  between  the  allegation  of  a  aole 
Jitbility  aod  proof  of  a  joint  undertaking  by  the  defendant  and  another.  Carter  v. 
ifi^  10  Barb,  180. 

t.  A  variance  between  the  pleadinga  and  the  proof  aafficient  to  defeat  the  action 
or  deetfoy  the  defence,  mnst  leave  the  caae  unproved  in  ita  entire  eeope  and  meaning. 
If  left  uHprowed  in  aome  particular  or  particular^  it  ia  a  aubjeot  for  amendment  upon 
terms,  if  the  adverae  party  haa  been  misled  by  it ;  otherwise  amendmenta  may  be 
made  at  the  trial,  and  without  any  conditiona  whatever.  Fay  v.  Orimsteed,  10 
fiarb.,  321. 

/.  Where  an  answer  acta  up  the  defence  of  usury,  stating  the  oiroumatancea  of 
the  traasaction,  and  on  the  trial  the  taking  of  usury  waa  proved,  but  under  circum- 
stanoee  variant  from  thoae  stated  in  the  anawer,  held  tbat  the  eeope  and  meaning  of 
the  allegation  was  the  uanry,  and  that  being  proved  there  waa  no  failure  of  prooC 
CaUiH  V.  Ounter.  10  Pr.  R.,  321-2 ;  1  Kernan,  347  ;  and  aee  Deuel  v.  Spence,  I 
Abbott,  237. 

See  note  to  aecUon  169. 

§  172.  [148.]  (Amended  1849-1851.)  Ecistmg  suits. 
Amendments. 

An  J  pleading  may  be  once  amended  by  the  party  of  course, 
without  costs,  and  without  prejudice  to  the  proceedings  already 
had,  at  any  time  before  the  period  for  answering  it  expires,  or 
it  can  be  so  amended  at  any  time  within  twenty  days  after  the 
service  of  the  answer  or  dermirrer  to  such  pleading,  unless  it 
h  made  to  (ippear  to  the  court  that  it  was  done  for  the  purpose 
of  delay  J  and  the  plaintiff  or  defendant  wiU  thereby  lose  the 
benefit  qf  a  cvrcuit  or  term  for  which  it  is  or  may  be  noticed; 
and  if  it  appear  to  the  court  that  such  amendment  was  made 
for  such  purpose^  the  same  may  be  stricken  out^  and  such  terms 
imposed  as  to  the  court  may  seem  just.  In  such  case  a  copy  of 
the  amended  pleading  must  be  served  on  the  adverse  party. 
After  the  decision  of  a  demurrer^  either  at  a  general  or  special 
term^  the  court  majfy  in  its  discretiony  if  it  appea/r  thai  the  de- 
murrer was  interposed  in  gcodfaith^  cJlow  the  pa/rty  to  plead 
in  upon  such  terms  as  may  be  just.  If  the  demurrer  be  allowed 
far  the  cwase  mentioned  in  the  fifth  subdivision  qf  section  one 
hundred  and  forty foitr,  the  court  mayj  in  its  discretion^  and 
upon  such  terms  as  may  be  just^  order  the  action  to  be  divided 
into  as  many  actions  as  may  be  necessary  to  the  proper  determr 
ination  of  the  causes  of  action  therein  mentioned. 
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a.  The  amendmeDti  of  1851  are  In  italie.  The  effset  of  the  amendrae&t  u  to 
incorpomte  in  one  eeotion  what  before  was  contained  in  aectiona  172  and  174. 

6.  This  section  corresponds  to  section  148  of  the  code  of  1848,  which  aHoiwed  at 
amendment  of  ooorse  **  at  any  time  before  the  period  for  answering  it  expired."  At 
to  that  section,  it  was  said,  ^*  This  is  simply  an  enactment  of  what  has  been  the 
standing  role  of  the  supreme  court  ever  since  1796,  except  that  the  rule  gave  more 
time  for  the  exercise  of  this  privilege  than  is  allowed  by  the  code ;  and  it  is  hsrdly 
necessary  to  say  that  no  one  will  constrne  this  section  as  allowing  Amendmenti 
which  the  court  is  prohibited  from  allowing,  upon  special  application,"  per  Bill,  J., 
Spalding  ▼.  Spalding ,  3  Pr.  R.,  300 ;  1  Code  Rep.,  64. 

e,  A  complaint  may  be  amended  of  course  at  any  time  within  twenty  daya  sfler 
service  thereof,  although  the  defendant  has  served  an  answer  in  the  mean  time. 
Chr.  V.  Mallory^  1  Code  Rep.,  126. 

d.  The  right  of  a  defendant  to  amend  hiM  answer,  can  not  be  dive&ted  iy  ssy 
act  of  the  fJainttff;  and  therefore,  where  before  the  expiration  of  the  time  within 
which  the  defendant  might  amend  his  answer  of  course,  the  plaintiff  notieed  the 
cause  for  trial,  and  took  an  inquest  in  the  absence  of  the  defendant,  and  the  defendant 
afterward  and  within  the  time  allowed  him  to  amend  of  course  served  an  aaKaded 
answer,  it  was  held  that  the  defendant  was  regular,  and  t^e  notice  of  trial  lad  in- 
quest were  set  aside.    Waahburn  v.  Herrick,  2  Code  Rap-,  2 ;  4  Pr.  R.,  15. 

e.  An  amended  complaint  may  he  served  of  course,  at  any  time  within  twenty 
days  after  an  amended  anawer  is  served,  and  although  more  than  twenty  days  may 
have  elapsed  from  the  service  of  the  original  answer  and  replication  thereto.  The 
amended  answer  may  cause  a  necessity  for  an  amended  complaint.  Seuoem  Co^B'k 
V.  Oarlinghouooy  4  Pr.  R,  174. 

/.  After  service  of  a  sammons  and  complaint,  and  before  defendant's  time  to 
answer  expired,  plaintiff  served  an  amended  cumplaint  At  |he  expiration  of  tweoty 
days  from  the  time  of  service  of  the  original  complaint,  plaintiff  entered  judgment ; 
held,  that  the  defendant  had  twenty  days  from  the  service  of  the  amended  complaiat 
in  which  to  answer  or  demur  thereta     Diekeroon  v.  Beardeley,  I  Code  Rep.,  37. 

g.  On  an  amendment  of  course,  the  plaintiff  may  insert  any  new  canaea  of  actios 
that  can  properly  be  united  in  a  complaint.  Maoon  v.  Whitelyt  1  Abbott,  86 ;  era- 
tra^  aee  Field  v.  Moree,  infra. 

A.  On  an  amendment  of  course,  the  party  amending  may  insert  *'  other  aUegt- 
tkms  material  to  the  case."    JeroUman  v.  Cohen,  1  Duer,  632. 

t.  It  is  not  allowable  to  a  party,  under  the  privilege  to  amend  of  eooiae^  to  sab- 
stitute  a  new  and  different  cause  of  action  or  defence  in  the  amended  pleading;  bot 
he  may  change  the  manner  of  stating  the  same,  may  leave  out  redandant  or  irrele- 
vant matter,  or  add  facts  in  support  of  the  cause  of  action,  or  defeaoot  atatad  ia  the 
original  pleading.     Field  v.  Moree^  8  Pr.  R,  48. 

j.  An  amendment  of  a  complaint  by  introducing  substantially  new  canaes  of 
action,  ia  not  allowable  of  course.    Hollieter  v.  Lningetony  9  Pr.  R.,  140. 

k.  If  such  an  amendment  is  sought  to  be  made,  the  remedy  of  the  defendant  if 
by  refusing  to  accept,  or  returning  the  paper,  or  giving  notice  that  he  wiQ  disregard 
it,  apecifying  on  what  ground.  Receiviog  the  paper  and  retaining  it  aixteen  dayi 
without  such  notice,  is  a  waiver  of  the  defect.  Obtaining  an  order  extending  tbe 
time  to  answer  an  amended  complaint,  is  also  a  waiver  of  auch  a  defect.    Ih, 

I.  "  The  right  to  amend  [of  eourte]  t«  abeolute,  »uhjeet  only  to  the  power 
•/  the  court  to  etrike  out  for  eoute  ehown.  If  the  amendment  ia  anade  in  good 
faith,  and  not  for  the  purposea  of  delay,  it  cannot  be  stricken  out,  althongh  the  effect 
may  be  to  deprive  the  opposite  party  of  the  benefit  of  a  circuit  or  terma.  The  coart 
most  pass  npon  the  question  of  intent  as  well  aa  of  the  effect,  and  be  aatisfied  that  it 
was  made  for  the  purpose  of  delay,  and  that  such  will  be  the  effect  of  it,  before  it  can 
be  aCriofcen  out.  The  statute  doea  not  authorise  the  party  [on  whom  the  ameaded 
pleading  is  served]  to  decide  in  the  first  instance  and  diaregard  it  at  his  peril,  leaving 
the  light  of  the  parties  to  be  aubsequently  settled  npon  motion,  but  provides  for  a 
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^«dina  upon  the  jrood  faith  and  propriety  of  the  amended  pleading  before  any  other 

Sroceedings  are  had  in  the  action,  which  may  affect  the  righta  of  the  parties."  AUen, 
.,  Orifu  T.  Cohen,  8  Pr.  R.,  453. 

0.  Where  the  complaint  was  aerred  September  30,  the  county  of  trial  bein^ 
Oooodi^a.  The  plaintiff's  attorneya  resided  at  Syracase.  The  defendant's  attorneys 
rettded  at  Oiwego^  and  served  an  answer  by  mail,  October  11.  The  plaintiffs  no* 
tioed  the  eaoae  for  trial  at  the  ciroait  to  be  held  la  the  month  of  October ;  afterwards, 
and  on  October  35,  an  amended  answer  was  served  by  mail,  and  received  back  from 
the pliiotiff's attorney,  without  any  explanation,  on  October  87.  On  Octobers^, 
the  plaiotiff  took  an  inquest;  held  that  the  plaiotiff  was  irregular  in  his  proceed- 
ing!, tnd  had  no  right  to  disregard  the  amended  answer ;  but  if  he  deemed  it  only 
pet  in  kt  delay,  and  to  occasion  him  the  loss  of  the  circnit,  he  should  have  moved 
to  hive  it  stmck  out    lb,  # 

h.  In  a  subsequent  case  (Rogtrs  v.  Rathhun,  8  Pr.  R.,  466),  Allen,  J.,  remarks, 
"  I  will  not  say  that  a  ease  may  not  arise  in  which  an  ameudm^t  to  a  pleading 
IM7  be  so  palpably  frivolona  and  ao  obviously  a  fraud  upon  the  law  authorising 
ameadmenla  of  coarse,  that  it  may  be  treated  as  a  nullity,  and  disregarded  by  the  party 
npon  whom  It  is  served.  The  fraud  must,  in  my  judgment,  be  very  obvious  to  justify 
this  courw.  The  fact  that  it  is  frivolous  will  not  of  itself  authorize  it,  although  thac 
may  leave  ground  for  adjudging  it  a  fraud  upon  the  privilege  of  amendment.  1  think 
ihe  true  practice  in  case  that  a  party  supposes  an  amendment  has  been  made  in  bod 
Taitb  and  for  the  poipoae  of  delay,  is  to  apply  to  the  court  for  relief." 

c  In  another  case  It  was  held  that  where  an  amended  annoer  i$  served  for 
dehf,  and  at  $o  late  a  period  ae  to  throw  the  eauee  over  the  circuit,  it  may  be 
treated  oe  a  nullity.  (Allen  v.  Compton^  8  Pr.  R.,  351.)  The  cause  was  at  issue  oo 
the  20th  Felnuary,  and  on  the  same  day  plaintiff  served  notice  of  trial  and  inquest 
for  the  14th  of  March,  and  on  the  9th  of  March  defendant  served  an  amended 
uwwer.  Plaintiff's  attorney  disregarded  the  amended  answer,  and  took  an  inquest, 
ukI  then  moved  to  strike  out  the  amended  answer.  The  motion  was  opposed  on 
an  affidavit  of  the  defendant's  attorney,  in  which  he  swore  that  his  client  informed 
bim  of  two  grounds  of  defence  at  the  time  of  his  retainer,  namely,  set-off  and  want 
of  consideration  for  the  making  of  the  note  sued  on ;  but  he  concluded  that  the  set- 
off would  be  sufficient,  and  therefore  did  not  include  the  other  defence  in  the 
origioal  answer ;  bat  that  when  the  plaintiff  denied  the  set-off  in  his  reply,  he  coo- 
■idered  it  better  to  amend  the  answer  by  inserting  the  other  defence.  Shankland, 
J>»  granted  the  motion  with  costs,  and  said,  "  As  no  reported  case  has  been  found, 
deciding  what  practice  should  be  adopted  in  a  case  where  an  amended  anilwer  is 
pot  in  for  delay  and  will  cause  the  loss  of  a  circuit  I  shall  dispose  of  the  point  in 
enalo^  to  the  pracUoe  which  prevailed  under  the  old  rule,  in  respect  to  demurrers 
put  in  for  delay.  Then,  if  the  plaintiff  joined  issue  by  his  reply,  and  noticed  the 
caoM  for  trial,  and  the  defendant  demurred  to  the  replication  in  bad  faith  or  for 
delay,  the  plaiotiff  eould  disregard  it  and  proceed  to  trial.  If  in  this  case  it  was 
necMsvy  to  move  to  strike  out  the  amended  answer  before  the  plaintiff  could  pro- 
ceed to  tfial,  he  would  lose  the  benefit  of  the  circuit,  as  there  was  not  time  to  serve 
the  proper  notice  for  that  purpose.  And  in  all  cases  where  amended  answere  are 
pot  in  for  delay,  and,  to  throw  a  cause  over  the  circuit,  they  are  served  at  so  late  a 
dey  u  to  prevent  a  new  notice  ot  trial  to  be  served  for  the  circuit  in  due  season,  I 
am  of  opinion,  that  the  party  who  puts  them  in,  or  any  amended  pleading  for  delay, 
is  entitled  to  no  &vor,  and  that  such  a  pleading  may  be  treated  as  a  nutlitv.  If  it 
■hall  prove  to  have  been  interposed  in  good  faith,  the  default  will  be  set  aside.  No 
rights  ars  lost  to  either  party  by  this  practice^  and  it  is  the  only  mode  the  plaintiff 
en  take  to  save  the  circuit"    Jb. 

d.  The  report  of  the  ease  just  referred  to  does  not  state  whether  there  was  any 
affidavit  of  merits.  We  incline  to  believe  there  waa  not,  and  therefore  the  plaintiff 
^ghtly  took  an  toqaest ;  but  apart  from  this,  or  if  in  fact  an  affidavit  of  merits  waa 
><rved  and  filed,  then  we  conaider  the  plaintiff's  course  was  wrong*  The  judge's 
'**>oas  we  deem  inapt  and  insufficient  The  amended  answer  did  not  call  for  any 
additional  reply,  it  did  not  disturb  the  issue  theretofore  joined,  it  did  not  render 
Aeoeanry  a  new  notice  of  trial,  it  did  nothing  that  could  by  possibility  delay  the 
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plaintiff,  it  did  not  prejudice  the  proeeediDi^  already  bad  ;  and  the  right  to  pnt  it  m 
waa  abflolute.  It  did  not  even  come  within  the  rule  laid  down  in  Plumb  ▼.  WkiypU, 
(7  Pr.  R,  411).  The  amended  answer  bore  no  analogy  to  a  demnrrer  to  a  reply 
nnder  the  old  practice ;  beeanae  that  did  delay  the  plaintiff,  it  raited  an  iaane  of  law 
inatead  of  the  iarae  of  fact  raised  by  the  reply,  and  thereby  nullified  the  notice  of 
trial  of  the  iasue  of  fact ;  but  the  amended  answer  eenred  in  this  case  did  not  noJliTy 
the  notice  of  trial  theretofore  served  ;  no  new  notice  of  trial  waa  necessary.] 

a.  In  a  case  where  the  answer  merely  contained  a  denial  of  the  allegationfl  of 
the  complaint,  it  was  held  that  the  defendant  had  no  right  under  this  section  to  aerve 
an  amended  answer  (the  plaintiff  not  having  amended  his  complaint);  became  ihis 
section  gives  the  right  so  to  amend  a  pleading  **  at  any  time  before  the  period  for 
answering  it  expires  ;*'  and  as  an  answer  merely  denying  the  allegationa  of  the 
complaint  doeAot  require  any  answer  (reply),  the  *'  period  for  answering  it'*  axpirei 
with  the  service.    Plumb  v.  Whipple,  7  Pr.  R.,  411. 

b,  Wlien  after  an  answer  the  plaintiff  noticed  the  canae  for  trial,  and,  no  aflUavit 
of  merits  having  been  filed  or  served,  took  an  inquest  on  the  second  day  of  the  cir- 
cait,  and  entered  judgment  thereon,  and  the  defendant  within  the  time  allowed  for 
an  amendment  of  course ;  but  after  the  judgment  waa  entered,  served  an  amended 
answer,  and  then  moved  to  set  aside  the  judgment,  it  was  held  that  the  judgment 
was  regular,  otherwise  the  amendment  wonUi  have  prejudiced  the  proceedings  al- 
ready had.    lb.  ^ 

e.  Where  an  action  waa  commenced  by  the  service  of  a  summons  without  asy 
complaint,  and  the  defendant  suffered  judgment  to  be  taken  by  default,  withont 
demanding  or  receiving  a  copy  of  the  complaint,  and  the  judgment  waa  afterwanb 
aet  aside,  with  leave  to  defendant  to  answer  within  twenty  days  after  aerriee  of  a 
copy  of  the  complaint,  held  that  the  plaintiff  might  serve  an  amended  complaiat 
withont  first  serving  the  original.     lb. 

d.  A  party  having  amended  his  pleading  once  although  by  order  of  the  court, 
hia  right  to  amend  of  course  is  gone,  and  he  cannot  again  amend  without  leave  of  the 
court    Semble  per  Boeworth,  J.    Jeroliman  v.  Cohen,  1  Duer.,  631. 

e.  After  an  order  obtained  by  the  defendant  requiring  the  plaintiff  to  amend  hif 
complaint,  i.  e.,  to  make  certain  parts  of  the  complaint  more  definite  and  ceitain, 
the  plaintiff  may  of  course,  and  without  any  leave  of  the  court,  make  aroendmenti 
other  thaa  those  required  by  the  order  and  not  inconsistent  therewith ;  and  perkapt 
a  plaintiff  may  amend  of  course  at  any  time  within  twenty  daya  after  aervice  of  as 
amended  complaint  pursuant  to  an  order,  at  the  defendant's  instance,  requiring 
anch  amended  complaint  to  be  served.    Jeroliman  v.  Cohen,  1  Duer.,  G3SL 

f.  Where  the  complaint  waa  served  on  May  12,  and  an  order  made  Jnne  96^  oa 
defendant'a  motion  requiring  the  plainUff  to  make  certain  parts  of  hia  complaint 
more  definite  and  certain  and  striking  out  certain  other  parts,  but  specifying  no  time 
within  which  the  amend meuti  were  to  be  made,  the  plaintiff,  on  Nov.  1,  served 
an  amended  complaint,  containing  most  of  the  matter  directed  by  the  order  of  June  26 
to  be  stricken  out,  together  with  other  allegations  not  contained  in  the  original  coo* 
plaint  The  defendant  moved  to  set  aside  the  amended  complaint  for  irregolarily,  oi 
the  ground  that  (1)  it  was  not  served  in  time,  (2)  that  it  contained  matter  ordered  to 
be  stricken  out  of  the  original  complaint,  and  (3)  that  under  the  form  of  an  ameoded 
complaint,  a  new  complaint  on  a  different  cause  of  action  had  been  introduced. 
The  motion  was  denied  withont  prejudice  to  the  defendant's  right  to  move  to  stnke 
out  aa  irrelevsnt  or  redundant,  any  of  the  matter  striken  from  the  original  complamt 
and  reinserted  in  the  amended  one.    lb, 

g,  A  party  ha»  no  right  to  amend  his  complaint  by  etriking  out  the  newu  or 
nameo  of  one  or  more  partiee,  without  the  leave  of  the  court,  Ruoeell  v.  Speor,  I 
Code  Rep.,  189. 

K  A  plaintiffia  not  allowed,  nnder  the  form  of  an  amendment  (o  iotrodoce  in  effect 
a  new  bill  or  answer.  Verplanck  v.  MerehVo.  Inc.  Co.^  4  £dw.,46 ;  Dodd  v.  Aetor^ 
2  Barb.  Ch.  Rep.,  395 ;  18  Johno.  R„  310,  cited  in  Wtiey  v.  Moore,  2  Wend  ,259. 
If  such  an  amendment  is  made,  the  defendant  cannot  treat  it  aa  a  new  action 
McOrath  v.  Van  Wyck,  2  Sand.  651. 
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a.  'When  the  plaiotifF  terred  a  complaint  in  which  three  peraons  were  named 
as  ptaintlft,  and  within  twenty  days  after  the  answer,  and  without  any  leave  of  the 
conrt,  leiTed  an  amended  complaint  in  whioh  the  names  of  two  of  the  plainti&  were 
omitted,— the  defendants  gave  notice  that  they  would  disregard  the  amended  com- 
plaint, aod  did  not  answer  it.  The  plaintiff  applied  for  judgment  The  court  refused 
the  appiieation,  and  said  the  plaintifib  were  not  entitled  to  amend  their  complaint  by 
sirikiog  oat  parties,  without  leave  of  the  conrt,  and  no  such  leave  was  given  or 
asked ;  the  amended  oompiaint  was  a  nullity  which  the  defendants  were  at  liberty 
to  disregard.  On  a  proper  motion^  the  amended  complaint  would  perhaps  be  set 
aside.    Ruanll  v.  Spear,  5  Pr.  R.,  142  ;   3  Code  Rep.,  189. 

h.  Where  an  action  was  commenced  on  May  26,  by  summons  and  complaint  in 
the  oatore  of  replevin  for  goods,  and  on  June  1  the  plaintiff  servied  an  amended 
oompiaint  in  whioh  the  action  was  set  forth  as  founded  upon  a  promise  to  pay  for 
the  same  goods.  On  June  16,  the  defendant  served  an  answer  entitled  **  in  the  first 
action  m  replevin."  On  June  19.  he  served  another  answer  entitled  '*  in  the  second 
action,  in  nature  of  assumpsit.''  On  motion  to  set  aside  the  answer  first  served,  it  was 
held,  that  a  defendant  cannot  treat  an  amended  complaint  as  a  new  suit,  although  it 
wholly  change  the  nature  of  the  action.  His  remedy  in  such  a  case  is,  by  motion  to 
aet  aside  the  amended  complaint  The  court  granted  the  motion  to  strike  out  the 
answer  first  served,  with  leave  to  the  defendant  to  move  to  set  aside  the  amended 
complaint,  and  if  that  motion  was  gpranted,  the  first  answer  was  to  stand  and  the 
second  to  be  aet  aside.    McOrath  v.  Van  Wyek,  2  Sand.,  651. 

e.  It  seems  doubtful  if  this  section  applies  to  pleadings  in  actions  commenced 
after  a  plea  of  title  in  a  jostice's 'court     Cu»9on  v.  Whalon,  1  Code  Rep.  K.  S.,  27 

tf.  It  is  presumed  that  notwithstanding  what  fell  from  the  conrt  in  Hasbrouek  ▼, 
MeAdam,  3  Code  Rep.,  39,  a  plaintiff  may  by  amendment  of  course,  in  cases  where* 
the  place  of  trial  ie  optional  with  the  plaintiff,  change  the  place  of  trial  named  in  the 
complaint    7  Cow.,  164. 

e.  Cireumatance*  happening  after  the  eommeneement  of  the  action,  cannot  be 
inireduced  into  the  complaint  by  amendment,  Hornfager  v.  Homfager,  1  Code 
Rapi  K.  S.,  180.  Thus  where  the  action  was  commenced  in  September,  1850,  and 
in  December,  1850  (in  due  time),  the  plaintiff  amended  his  complaint  of  course  by 
alleging  that  one  of  the  defendants,  in  October  1850,  conveyed  away  all  his  right  in 
the  snQect  matter  of  the  suit  The  allegation  was  struck  out  on  motion,  and  it 
was  held  that  the  plaintiff  should  have  applied  under  section  177,  for  leave  to  file  a 
iapplemental  complaint 

/.  Under  the  late  174th  section  (now  part  of  si  172),  the  plaintiff  had  twenty 
days  after  a  demurrer  in  which  to  amend  his  complaint ;  and  where  a  defendant  de- 
marred  to  the  complaint  and  noticed  the  issue  of  law  for  trial,  and  took  judgment  in 
the  absence  of  th«  plaintiil^  within  twenty  days  after  service  of  the  complaint,  the 
judgment  was  set  aside.    Morgan  v.  Leland,  1  Code  Rep.,  123. 

g>  After  a  demarrer  to  an  answer,  the  defendant  may  serve  an  amended  answer 
of  course  within  twenty  days,  although  before  demurring  to  the  answer  the  plaintiff 
had  obtained  on  motion  an  order  to  strike  out  parts  of  it,  with  leave  to  the  defend- 
ant to  amend  on  terms,  which  he  had  not  done.  Cooper  v.  Jones,  4  Sand., 
699.  The  only  limit  to  the  right  to  amend  of  course  i^r  a  demurrer  ia  that  it  shall 
not  be  done  for  the  purpose  of  delay.  lb.  So  held  where,  on  December  20,  an 
order  waa  made  striking  out  portions  of  the  answer,  with  leave  to  the  defendant  to 
answer  on  payment  of  costs.  On  January  15,  the  defendant  not  having  amended, 
the  plaintiff  demurred  to  the  answer,  and  noticed  the  demurrer  for  argument  On 
January  20  the  defendant  served  an  amended  answer,  aod  it  was  held  he  might  do 
so  without  paying  any  costs.    lb, 

k.  Where  a  pleading  was  served  toithout  a  verification,  and  afterwards  re'Served 
wiihoot  alteration  bnt  with  a  verification,  it  waa  held  that  the  pleading  last  served 
was  not  an  amended  pleading,  and  might  be  disregarded.  George  v.  McAvoy,  1 
Cede  Repu  N.  S.,  318. 

L  Id  Snyder  v.  White  (6  Pr.  R.,  321),  where  an  answer  was  put  in.  and  after- 
warii  the  defendant  served  another  anawer  which  he  called  an  amended  answer. 
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and  which  id  form  and  phruwology  differed  from  the  one  firetMrred,  hot  in  its  legal 
effect  amounted  to  the  same  thing,  Welles,  J .,  held  that  the  aoewer  secondly  put  ia 
was  not  an  amended  antwert  and  that  the  defendant  had  no  right  to  pot  it  in,  becaon 
it  was  identioal  in  legal  effect  with  the  answer  fint  aerTed  ;  and  he  ordered  the  an- 
swer secondly  serred  to  be  struck  out  [We  cannot  understand  on  what  authority  thk 
case  was  decided ;  and  although  the  report  of  the  case  is  quite  full,  it  does  not  state 
any  authority  for  the  conclusion  arrived  at.  The  only  argument  we  can  imagine  in 
•npport  of  this  decbion  is,  that  the  answers  being  identical  in  legal  effed^  is  an 
evidence  that  the  amendment  was  made  for  the  purpose  of  delay.] 

a .  After  issue,  notice  of  trial,  and  the  examination  of  a  witnesi  under  sactiwi 
391,  it  is  too  late  for  a  defendant  to  amend  of  course,  although  30  days  hare  not 
elapsed  since  the  answer  was  served.     Snyder  v.  White^  6  Pr.  R.,  321. 

h.  The  provisions  of  this  section  can  apply  only  to  oases  where  the  first  pleediag 
put  in  is  regular ;  for  if  the  opposite  party  on  receiving  an  irregular  pleading  prepare 
to  move  to  set  it  aside  for  irregularity,  the  party  pleading  it  cannot  amend  without 

?ayment  of  the  costs  of  the  opposite  party.    WiUiatne  v.  Wilkineon^  1  Coda  Rep. 
r  S.,  20. 

c.  The  right  given  by  this  section  is  not  per  m  a  stay  of  proceedings.  Casssa 
▼.  WAa/on,  1  Code  Rep.  N.  S.,  27. 

d.  A  summons  cannot  be  amended  withont'leave  of  the  court  Section  ITS  al- 
lowing a  pleading  to  be  once  amended  of  course,  does  not  apply  to  a  nummonf , 
which  is  not  a  pleading  but  proceee.  The  power  of  amendment  is  in  terms  confined 
to  the  coort  by  s.  173.  JKcCranev.  MouXton,  1  Code  Rep.  N.  S.,  157-;  EHblee  v. 
Ifoson,  1  Code  Rep.  37. 

e.  On  the  dtsailowance  of  a  demurrer  to  a  complaint  where  the  defendant  hm 
leave  to  answer  on  payment  of  costs,  the  plaintiff  is  entitled  to  cosUi  as  follows :  For 
proceedings  before  notice  of  trial,  (12;  for  the  trial,  i,  e.,  the  argument  of  the  de- 
murrer, $15.    See  1  Code  Rep.  N.  S.,  214. 

§173.  [149.]  (Amended  1849-1861-1852.)  Eciating  guiU. 
Court  may  order  amendment. 

,  The  court  may  before  or  after  jvdgmenty  in  furtberance  of 
justice  and  on  such  terms  as  may  be  proper,  amend  any  plead- 
ing or  proceeding,  by  adding  or  striking  out  the  name  of  any 
party ;  or  by  correcting  a  mistake  in  the  name  of  a  party,  or 
a  mistake  in  any  other  respect ;  or  by  inserting  other  allegations 
material  to  the  case ;  or^  when  the  amsndm^^it  does  not  change 
eubetantiaUy  the  claim  or  defence^  by  conforming  the  pleading 
or  proceeding  to  the  facts  proved. 

/.  This  section  embraces  anly  a  portion  of  s.  173  as  it  stood  prior  to  the  amend- 
ment of  1851.  The  words  *'  when  the  amendment  does  not  change  snbslaDtially 
the  claim  or  defence,^'  were  inserted  by  the  amendment  of  1851  ;  and  the  amend- 
ment of  1852  consisted  of  the  insertion  of  the  word  **  or  "  before  tho  words  **  wiien 
the  amendment,''  &c. 

g.  The  amendment  of  1851  restored  this  secUon  very  nearly  to  the  fonn  in  which 
it  was  found  in  the  code  of  1848,  in  which  code  It  was  section  149.  The  only  dif- 
ference in  the  two  worthy  of  note,  is  that  the  code  of  1848  used  the  words  **  came 
of  action,"  and  this  code  uses  the  word  *'  claim." 

h,  **  The  very  terms  of  this  section,  149  (now  173),  are  sufficient  to  show  that  it 
was  the  intention  of  the  framera  of- the  code  to  endow  the  court  with  the  most  en- 
larged discretionary  powers  in  granting  amendments.  The  only  proper  mqaiiy  far 
the  court  is,  whether  the  proposed  amendment  will  change  substantially  the  caoae  of 
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aetkni  or  defence,  or  if  not,  whether  it  will  be  in  fortherance  of  jtistice  to  allow  it" 
Harm,  J.,  Duteker  r.  SUek,  3  Pr.  R.,  333 ;  1  Code  Bep.  113. 

«.  The  complaint  may  be  amended  in  the  aroonut  claimed  hy  the  plaintifF,  in  an 
actioo  00  Gontraci  for  the  recovery  of  money  only,  even  after  a  reply,  repeating  the 
origjoe]  claim,  and  both  pleadings  Terified.  Merchant  t.  New  York  Life  In»,  Co, 
2  Saod.  659 ;  2  Code  Rep.  66-87. 

h.  Where  a  defendant  omitted,  within  the  prescribed  time  to  admit  eeryice  of  a 
tmnmoBf  and  complaint  deposited  by  the  plaintiff  with  a  justice  of  the  peace  in  pursu- 
ance of  a  56  ;  and  upon  the  plaintiff  briugiog  an  action  upon  the  nndertaking  of  tho 
defendaot,  depoeited  with  the  justice  ;  the  defendant  moved  for  leave  to  admit  ser" 
vice  of  the  summons  and  complaint,  and  to  stay  plaintiff's  proceedings  on  the  un- 
dertaking— ^held,  that  this  court  had  no  power  either'under  this  section  or  otherwise 
to  grant  such  relie£  There  was  no  action  pending  until  the  service  of  the  enmmona 
(a  139),  consequently  the  court  had  no  jurisdiction.  Davis  v.  Jonee,  3  Code  Rep., 
63 ;  4  Pr.,  R,,  340. 

e.  Where  in  an  action  pending  when  the  code  went  into  effect,  a  motion  waa 
made  to  strike  out  the  names  of  parties  who  had  been  improperly  joined  as  defend- 
ants, it  was  objected  that  such  an  amendment  could  not  be  allowed,  as  it  would 
change  substantially  the  defence ;  the  court  nevertheless  allowed  the  motion,  ^and  per 
Mason,  J.,  There  can  be  no  doubt  but  this  amendment  is  fully  authorized  by  this 
section.  I  think  the  clause  which  seems  to  limit  the  power  of  amendment,  is  con- 
fined to  the  last  case  of  amendment  provided  for,  namely,  the  "  conforming  the 
pleading  or  proceeding  to  the  facts  proved."  The  statute  of  amendments  in  the 
revised  statutes  ia  undoubtedly  retained  by  the  code,  and  I  do  not  see  that  there  i» 
any  conflict  between  the  two ;  and  the  design  of  the  code  was  to  leave  the  statute 
of  amendments  as  contained  in  2  R.  S.,  424,  ss.  5-6,  untouched ;  and  the  provis- 
ions relating  to  amendments  contained  in  the  code  are  to  be  considered  only  in  addi- 
tion to  and  as  a  further  power  of  amendment  conferred  upon  the  courts ;  and  the 
proviakHis  of  the  code  and  the  revised  statutes  are  to  be  construed  together.  Brown 
V.  Babeoekt  3  Pr.  R.,  305  ;  1  Code  Rep.,  66 ;  but,  per  Sill,  J.,  «  The  code  has  some- 
what restricted  the  power  of  allowing  amendments."  An  amendment  by  adding  a 
psrty  defendant  may  be  made,  if  it  does  not  change  substantially  the  cause  of  actioa 
or  defence ;  and  where  in  an  action  commenced  before  the  code,  against  A. ,  to  re- 
cover for  the  transportation  of  a  quantity  of  com,  the  plea  was  the  general  issue,  the 
cause  was  referred,  and  on  the  hearing  it  appeaired  that  B.  was  jointly  interested 
with  the  plaintiff  in  the  profits  of  the  trip  when  the  corn  was  carried.  The  plaintiff 
moved  to  amend  by  adding  the  name  of  B.  as  plaintiff.  The  court  granted  the  mo- 
tion, and  said.  It  cannot  t^  pretended  that  the  adding  the  name  of  B.  as  plaintiff  will 
substantially  change  the  cause  of  action  or  defence.  To'say  that  it  does,  because  it 
deprives  the  defendant  of  that  branch  of  his  defence  which  rests  upon  the  nonjoinder 
of  B.,  woold  be,  in  effect,  to  declare,  that  no  amendment  could  be  made  by  adding 
the  name  of  a  plaintiff.  Duicher  ▼.  Slack,  3  Pr.  R.,  322  ;  1  Code  Rep.,  1 13.  One 
of  severs!  frfaintifii  having  been  discharged  under  the  two-third  act,  and  assigned  bia 
property  to  a  co-plaintiff,  after  suit  commenced,  issue  joined,  cause  referred,  and  some 
testimony  taken,  plaintifiii  were  allowed  to  amend  by  striking  out  the  name  of  the 
plaintiff  so  discharged,  and  to  show  in  the  complaint  the  assignment  to  the  co-plain- 
tiff   Davis  V.  Sckertnerhorn,  5  Pr.  R.,  440. 

d.  Where  it  appeared  on  the  trial  that  there  was  a  mistake  in  the  name  of  the 
plaintiff,  it  was  held  not  to  be  a  ground  of  nonsuit ;  and  that  such  a  mistake  can  be 
corrected  on  the  trial  or  aflerwards  by  amendment  Barnes  v  Ferine,  9  Barb.,  202  s 
Travis  ▼.  Tobias,  8  Pr.  R,  334. 

e.  And  under  the  code  of  1848,  Edmonds,  J.,  in  an  action  of  assumpsit  after  the 
plaintiff  had  closed  his  case,  and  after  motion  for  nonsuit,  gave  leave  to  the  plaintiff 
to  amend  by  striking  out  the  name  of  one  of  the  defendants.  Bemis  v.  Branson,  1 
Code  Rep.,  27 ;  and  under  similar  circumstances  gave  the  plaintiff  leave  to  substi- 
tute a  count  on  a  special  contract  for  a  common  count.  Jackson  v.  Sanders^  1  Code 
Rep.,  37  ;  and  also  to  add  a  material  averment.  Keese,  Executors  of,  v.  Fullortol^ 
1  Code  Rep.,  52. ' 

/.  Again,  per  Parker,  J.,  in  Dows  v.  Qreen^  3  Pr.  R.,  378.    "  The  question  to 
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be  deterrn'med  is,  whether  the  permitting  the  plaintiff  to  alter  the  prayer  of  hii 
complaint  eo  as  to  claim  the  property  itself,  and  damagres  for  ita  detention,  instead  of 
simply  praying  jadgmeut  for  the  value  of  the  property,  is  changing  aobatantially  the 
cause  of  action  7"  It  is  changing  the  form  of  the  action,  or  rather  the  class  to  which 
it  belongs,  bat  not  the  cause  of  action.  The  cause  of  action  is  made  up  of  the  feeti 
which  entitle  the  plaintiff  to  relief.  The  injury  complained  of,  is  the  cause  of  aetioo, 
and  such  is  the  sense  in  which  the  words  are  used.  Under  the  revised  statutes,  the 
discretion  of  the  court  was  not  limited  ;  and  under  those  statutes,  the  court  fir^uentiy 
ullowed  a  change  in  the  form  of  action.     1  Pr.  R,  82 ;  2  /6.,  43 ;  3  76.,  14S. 

ff.  In  a  more  recent  case  it  was  held  that  the  code  has  neither  obliterated  nor 
cbscured  the  broad  and  fundamental  distinction  between  tort  and  assumpsit  And 
where,  in  an  action  for  a  tort,  namely,  for  unlawfully  converting  a  promissory  note, 
the  plainti£^  after  verdict  for  the  defendant,  asked  leave  to  amend  by  converting 
the  action  into  a  claim  of  the  avails  of  the  said  note  as  money  had  and  received,  the 
court  refused  to  allow  the  amendment,  as  it  would  change  the  entire  character  of  the 
action  from  tort  to  contract.    AndretoB  v.  Bond,  16  Barb.,  633. 

b.  Where  a  plaintiff  purposely  commenced  his  action  upon  contract,  with  a  view 
to  obtain  an  advantage  he  could  not  obtain  if  he  had  sued  in  tort ;  having  secured 
that  advantage,  he  will  not  be  allowed  to  amend,  by  making  his  action  in  tort  Ltne 
Y.  Beam,  1  Abbott,  65. 

e.  The  New  York  common  pleas  permitted  the  plaintiff  to  amend  by  adding  a 
count  in  his  declaration,  after  two  trials  had  resulting  in  the  defendant's  favor,  it  not 
appearing  that  the  defendant  had  been  misled  as  to  the  plaintiff's  cause  of  action,  or 
that  the  plaintiff  would  introduce  a  new  cause  of  action.  Bumap  v.  HalUran,  1 
Cede  Rep.,  51. 

J.  In  a  complaint  in  slander,  the  defamatory  words  were  set  forth  in  Bngliifa. 
They  were  uttered  in  French,  and  the  plaintiff  moved  for  leave  to  insert  the  French 
words.  It  was  held  that  the  amendment  did  not  substantially  change  the  nature  of 
the  plaintiff's  claim  within  the  meaning  of  section  173.  Debaix  v.  Lthind,  I  Code 
Rep.,  N.  S.,  235.  Previous  to  the  amendment  of  this  section,  by  inserting  the  word 
'*  or  "  (amendment  of  1852),  the  power  of  amendment  under  this  section  was  diseoswd 
at  considerable  length  in  Chapman  v.  Webby  I  Code  Rep.,  N.  S.,  368 ;  and  the  con- 
clusions at  which  the  court,  6aly,  J.,  arrived,  were,  that  the  last  reviaion  (1851)  of 
the  section  173  of  the  code  does  not  limit  the  power  of  amendment  to  cases  where  it 
may  become  necessary  to  conform  the  pleading  or  proceeding  to  the  facte  proved^ 
but  the  amendment  may  be'allowed  at  any  time.  He  remarks,  The  omission  of  the 
word  "  or  "  in  section  173,  was  manifestly  unintentional;  and  the  last  part  of  the 
section,  which  reads,  *<  by  conforming  the  pleading  or  proceeding  to  the  fads  prov- 
ed," instead  of  qualifying  the  whole  of  the  preceding  part,  should  read,  *'  or  by  coo- 
forming,"  &c.,  thus  making  it  one  of  the  cases  in  which  an  amendment  shall  be 
allowed,  instead  of  the  only  case  in  which  allegations,  other  than  thoee  previoosiy 
provided  for,/3an  be  inserted.  An  amendment  of  a  complaint,  though  it  change  tfas 
*<  cause  of  action,"  will  be  allowed  if  the  "  claim  "  remains  the  same.  The  <*  cauat 
of  action  "  is  the  statements  of  the  facts  upon  which  the  party  founds  his  claim  for 
relief;  the  "  claim  *'  is  the  particular  relief  sought.     76. 

e.  Plaintiff  declared  for  goods  sold.  The  answer  set  up  that  they  were  sold  upon 
a  credit  which  had  not  expired.  Plaintiff  moved  to  amend  his  complaint  by  averring 
that  the  goods  were  procured  through  fraudulent  representationa  on  the  part  of  the 
defendant.  In  the  original  complaint  the  plaintiff  demanded  judgment  for  ^162  87, 
that  being  the  contract  price  of  the  goods.  In  the  complaint  as  proposed  to  be 
amended,  he  demanded  judgment  for  the  tame  amount ^  averring  that  to  he  the  value 
of  the  gooda  Held  that  within  the  meaning  of  section  173,  there  was  no  change  in 
the  nature  of  the  claim.     Chapman  v.  Webb,  1  Code  Rep.,  N.  S.,  388. 

/.  An  amendment  of  a  complaint  will  be  allowed  upon  the  payment  of  oo^  of 
motion,  except  where  the  amendment  obliges  the  defendant  to  abandon  his  defence, 
in  which  event  he  is  entitled  to  the  whole  of  his  costs  up  to  the  time  of  amend- 
nient    J6. 

g.  In  case  of  amendment  under  this  rection,  the  patty  asking  to  amend  ought 
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to  be  feqnired  to  make  the  oppoeite  party  good  by  paying  him  the  fees,  as  fixed  by 
alatate,  for  the  additional  expense  which  the  amendment  would  render  necessary  ; 
and  therefore,  where  a  plaiotifff  after  the  answer,  and  after  taking  the  testimony  of 
a  wito^  for  the  plaintiff,  de  bene  esse,  but  before  notice  of  trial,  moved  to  amond 
his  complaint,  the  coart  permitted  the  amendment,  on  payment  of  the  defendant's 
cofts  of  resisting  the  motion,  $10,  and  the  allowance  "  for  proceedings  before  notice 
ci  trial,  95,"  and  such  disbursements  as  are  chargeable  by  statute,  against  the 
onsQceestfnl  party,  but  refused  an  allowance  for  defendant's  attending  to  take  the 
evidence  de  bene  esse,  as  it  is  not  chargeable  by  statute  against  the  nnsucceasfal 
parly.    Hare  v.  White,  3  Pr.  R.,  296. 

s.  The  language  of  this  section  is  '*  in  furtherance  of  justice,  and  on  9ueh  terms 
4t  msffbe  proper,'^  The  language  of  the  revised  statutes  (2  R.  S  ,  424,  s.  2),  ia 
**for  the  furtherance  of  justice,  and  on  such  terms  as  shall  be  just,"  and  it  seems, 
therefore,  from  the  striking  similarity  of  the  expression  in  the  two  statutes,  as  to  the 
terms  on  which  amendments  should  be  allowed,  that  the  decisions  of  the  courts  under 
the  revised  statutea  may  be  considered  as  safe  guides  as  to  the  terms  upon  which 
ftmilar  aroendmoDta  are  to  be  allowed  by  the  courts  under  the  code;  and  the  practice 
is  well  settled  in  the  former  case.  Mason,  J.,  Brown  v.  Babcoek,  3  Pr.  R.,  3p5 ;  1 
Code  Rep.,  66 ;  Hand,  J.,  Houghton  v.  Skinner,  5  Pr.  R.,  421. 

b.  It  was  held  at  one  time,  that  althoogh  the  court  had  power  by  the  revised  stat- 
utes (2  R  S.,  556,  8.  34),  to  amend  a  bond  given  on  appeal,  on  the  application  of  the 
obligee^  yet  an  nadertaking  under  the  code  could  not  be  so  amended  ;  that  it  was 
not  a  ''pleading  or  proceeding"  within  this  section  {Langley  v.  Warner^  1  Code 
Repi,  111 ;  3  Pr.  R.,  363) ;  and  that  at  most,  it  could  only  be  amended  on  the  appli- 
cation of  the  sureties.  lb.  It  was  afterward  held  that  the  undertaking  in  substance 
and  legal  effect  did  not  differ  from  the  appeal  bond  required  by  the  revised  statutes, 
and  was  a  "  proceeding  "  within  the  meaning  of  that  word  in  this  section,  and  might 
be  amended  in  furtherance  of  justice.  Wilson  v.  Allen,  3  Pr.  R.,  369.  And  leave 
was  granted  to  amend  the  undertaking  in  that  case,  with  the  written  consent  of  the 
Boreties^  to  be  annexed  to  and  filed  with  the  amended  undertaking ;  and  see  Burns 
T.  Bobbins,  1  Code  Rep.,  62. 

c.  And  where,  on  a  motion  in  the  court  of  appeals,  the  affidavit  was  entitled  In 
the  **  supreme  court,"  the  court  of  appeals  held  that  this  section  did  not  apply  to  the 
affidavits,  and  refused  to  give  leave  to  amend  the  affidavit.  Clickman  v.  Cliekman, 
3  Pr.  It,  365. 

d.  A  motion  to  amend  a  record  for  errors  in  making  it  up,  afler  appeal,  should  be 
made  to  the  court  below.  With  such  errors,  the  appellate  court  has  nothing  to  do. 
It  is,  of  course,  after  the  record  is  amended,  to  allow  the  copy  sent  to  the  appellate 
court  to  be  also  amended.    Luyster  v.  Sniffin,  3  Pr.  R. ,  250. 

e.  In  a  complaint  for  slander,  the  place  of  trial  named  was  Ulster  county,  and 
the  summons  stated  that  the  plaintiff  would  apply  at  the  next  Albany  circuit  for  the 
relief;  &c.,  the  court  permitted  the  plaintiff  to  amend  and  re-serve  the  summons. 
Warner  v.  Kenny,  3  Pr.  R.,  323,  324. 

/.  The  general  rule  is,  that  a  party  who  has  not  applied  for  an  amendment  nntr 
after  be  has  been  nonsuited,  is  too  late  to  ask  for  a  new  trial  in  addition  to  an  amend' 
meat ;  but  where  a  plaintiff  had  been  nonsuited  on  the  ground  that  his  declaration 
contained  no  count  adapted  to  the  nature  of  the  case,  it  appearing  that  the  defend* 
ant  had  not  been  misled,  that  the  cause  had  been  once  tried  without  any  objection 
having  been  made,  that  the  statute  of  limitations  had  attached,  and  that  such  relief 
would  be  manifestly  in  furtherance  of  justice,  the  court  allowed  the  plaintiff  to 
amend  bis  declaration  nunc  pro  tunc,  and  set  aside  the  nonsuit,  on  the  payment  of 
costs.    BaUsm  r.  Woodruff,  7  Barb.,  13. 

g.  When,  and  on  what  terms  bills  for  partition  may  be  amended  ?  Vanderwerker 
V.  Vanderwerker,  7  Barb.,  221. 

h.  Where  a  wife  had  sued  her  husband,  without  appearing  by  a  next  fViend,  and 
the  court  held  a  next  friend  necessary,  the  court  allowed  the  proceedings  to  be 
tmeoded  by  insertiug  the  name  of  a  next  friend.  Forrest  y.  Forrest,  3  Code  Rep., 
254. 
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a.  Ad  ADiendmeDt  bj  addiaip  new  parti«t  w  a  widver  of  a  defimlt 
taken.     Seudder  t.  Voorhit,  1  Barbi,  55. 

b.  An  amended  pleading  takea  the  place  of,  and  aupenedea  the  original.  4  Pr. 
B.,  174. 

e.  A  notice  of  appeal  conid  not  be  amended  by  making  it  a  notice  of  rehear- 
ing. Wilson  ▼.  Onderdonk,  1  Code  Rep.,  64 ;  3  Pr.  R.,  319.  See  now  eection 
174. 

d.  Can  an  appellate  conrt  amend  a  bill  of  ezeeptiona,  in  matter  either  of  fonn  or 
■nbatance  7    Onondaga  Mutual  Ins,  Co.  ▼.  Minard^  2  Coma.,  98. 

^  «.  In  Beardthy  y.  Stwer,  7  Pr.  R.,  294,  Harrii^  J.,  permitted  a  defendant  to 
amend  his  answer  after  the  cause  had  been  referred  at  the  oironit.  The  terma  impo- 
aed  were  payment  of  the  plaintiff's  coats  of  preparing  for  trial  before  the  referee,  and 
the  casta  of  the  motion,  and  Ilis  Honor  obseryed  thai  it  wonld  hayebeen  proper,  had 
either  party  desired  it,  to  yacate  the  order -of  reference. 

/.  In  Beordiley  y.  Stover,  supra,  Harria,  J.,  remsrked  that  it  wonld  not  hare 
been  proper  to  allow  the  amendment  under  the  code  as  it  waa  worded  prior  to  1858; 
but  that  aince  that  he  '*  understood  the  court  to  be  yeated  with  the  power  in  its  dis- 
cretion to  allow  any  allegations  material  to  the  caae"  to  be  inserted  in  the  pleadiof, 
eyen  though  the  effect  may  be  to  change  entirely  the  cause  of  action  or  defenoe. 

g.  Leave  %Bill  not  be  given  to  amend  a  pleading  for  the  purpose  of  setting  uf 
the  defence  of  usury.  Bates  y.  Voorhies,  7  Pr.  R,  234.  In  that  oaae  Harris,  J., 
says,  **  Courta  in  the  exercise  of  their  discretion  in  allowing  amendment*,  have 
thought  it  proper  to  discriminate  between  what  haye  been  regarded  aa  hard  and  aa- 
cofscionable  defences,  and  such  as  haye  been  considered  with  more  iayor."  And 
after  doubting  the  soundness  of  this  discrimination,  and  questioning  the  right  of  the 
courts  to  pronounce  a  defence  expreaaly  giyen  by  law  unconacionable,  oondades, 
neyertheless,  that  snob  is  the  practice^  and  that  it  has  now  become  ao  inyeterata, 
that  it  cannot  be  disregarded,  he  continues, — **  A  distinction  ia  taken  between  open- 
ing a  default  so  aa  to  allow  a  defendant  to  ayail  himself  of  an  unconacionable  defence 
already  interposed,  and  amending  a  plea  after  issue  joined  ao  aa  to  add  aaeh  a  defence. 
The  ground  of  auoh  a  distinction  is  not  yery  obyious,  but  it  seems  to  be  established. 
Nor  can  I  find  that  in  the  application  of  this  rule  any  exception  haa  been  made  in 
fayor  of  indorsen  or  sureties.*' 

A.  We  haye  now,  indeed,  a  large  discretion  in  amending  pleadings  ao  aa  to  oob- 
form  them  to  the  facts  of  the  case,  aa  disclosed  by  the  eyidence,  and  we  haye  not 
nnfrequently  exercised  this  power  at  a  general  term,  even  when  no  motion  to  amand 
had  been  made  upon  the  trial ;  but  in  our  opinion  it  wonld  not  be  a  proper  exercise 
but  an  abuse  of  our  discretion »  so  to  amend  an  answer  after  a  trial  as  to  let  in  the 
defenoe  of  usury  aflrainst  a  holder,  for  yalue  and  without  notice*  of  negotiable  paper,-* 
per  Doer,  J.,  in  Ounter  y.  Catlin,  1  Duer,  253. 

i.  The  court  haa  full  power  under  thia  section  to  order  an  amendment  of  a 
judgment  record,  aa  of  the  day  the  record  waa  filed ;  and  thia  question  of  amead- 
ment  is  one  between  the  plaintiff  and  defendant  only.  No  notice  of  a  motion  to 
make  such  amendment  is  necessary  to  be  giyen  to  other  judgment  creditors  of  the 
defendant.    Mann  y.  Brooks,  7  Pr.  R.,  449. 

j.  The  verdict  of  a  jury  may  be  amended  or  corrected  ao  aa  to  conform  to  the- 
ftcta*  where  there  is  do  doubt  as  to  such  facts  (either  from  certificate  of  the  jodge- 
or  otherwise)  and  of  the  real  intentions  of  the  party.  Bur  bans  y.  Tibbitis,  7  Pr.  K, 
21.  Where,  however,  the  slightest  doubt  exists  as  to  what  tran^>ired  on  the  trial,. 
or  if  any  exists  that  the  whole  caae  has  been  disposed  of  by  the  court  and  jury,  an 
amendment  should  not  be  allowed ;  and  where  two  issues  were  tried,  one  baring 
been  disponed  of  by  the  decision  of  the  judge,  and  the  other  submitted  to,  and  passed 
npon,  by  the  jary ;  held,  that  it  being  proper,  and  the  evident  intention  of  the  jary 
under  the  direction  of  the  jndee,  to  find  upon  both  issues  in  order  to  make  a  oom- 
plete  record,  it  was  proper  for  the  judge  to  make  an  amendment  of  that  kind.  lb,,, 
and  aee  Foster  v.  Caldwell,  18  Vermont  R,  180. 

h  Where  after  a  motion  had  been  heard  and  decided,  it  appeared  that  the  tffi^ 
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dftfH  «nd  to  oppoie  did  not  cootala  toy  jnrat,  or  tignatare  of  any  officer  before 
when  it  waf  taken,  leave  waa  granted  to  the  party  to  reowear  the  affidaTit.  8  Pr. 
B.t  187|  a.  It  BBvet  be  prconmed  that  the  judge  waa  eatbfied  that  the  affidavit  had  in 
fact  been  tirorn,  and  that  the  omiMion  waa  purely  aocidental  and  unintentional. 

a»  After  argument  and  judgment,  the  conrt  of  appeals  will  not  set  aside  the  judg- 
■wat  tad  stay  proceedings  to  enable  the  appellant  to  make  an  applioation  to  the  covt 
below,  to  alter  the  statement  of  the  exceptiona  taken  at  the  trial  Fitch  y.  Liv* 
tagilM,  7  P^.  R^  410. 

1l  Od  a  trial  at  the  circuit,  the  pleading  may  be  made  to  conform  to  the  proof;, 
immaterial  allegations  may  be  disregarded,  immaterial  evidence  rejected,  and  such 
jn<i(gmeDt  directed  as  the  facts  and  the  law  of  the  case  require.  Coming  v.  Corn' 
vtg, }  Code  Rep.  N.  8.,  351 ;  S.  C,  on  appeal,  2  Selden,  97 ;  and  see  Fox  v.  HunU 
d  P^.  R^  13. 

e.  After  a  verdict  for  the  plaintiff  for  a  sum  exceeding  the  amount  demanded  by 
the  complaint,  an  amendment  of  the  complaint  by  increasing  the  amount  demanded, 
ibenld  not  be  allowed,  except  on  the  terms  of  the  plaintiff  submitting  to  a  new  triaL 
Corning  v.  Coming,  supra. 

d^  On  an  appeal  from  a  judgment  entered  on  the  report  of  a  referee,  the  court 
at  general  term  will  not  and  cannot  entertain  a  motion  for  leave  to  amend  the  plead- 
ings, changing  the  nature  of  the  defence,  rendering  a  new  trial  necessary,  and  there- 
upon to  reverse  the  judgment  as  if  for  error.  "  We  are  now  (say  the  court),  sitting 
as  a  court  of  appeal,  to  review  what  haa  been  done  below,  not  to  hear  original  mo- 
tioos  for  orders  properly  to  be  obtained  below."  The  application  to  amend  should 
should  have  been  made  at  special  term.    Brown  v.  Colie,  I  Smith,  S70. 

e.  "  It  does  not  appear  that  leave  to  withdraw'the  demurrer  and  reply  was  sought 
below ;  if  it  had  been,  it  would  probably  have  been  granted  ;  or,  if  refused,  such 
refusal  might  perhaps  have  been  reviewed  under  the  rule  of  this  court  permitting 
the  partiee  to  present  qneations  of  practice  to  the  general  term  in  special  cases ;  but  it 
ii  not  the  time  nor  place  to  ask  such  leave  for  the  firot  timOf  when  the  appeal  from 
the  judgment  below  ia  brought  on  for  argument*'    Keteham  v.  Zerega,  I  Smithy 

90«. 

/.  In  Egert  v.  Wither  (10  Pr.  R,  193),  Bacon  J.  held,— 

1.  That  thla  section  extenda  the  power  of  the  court  to  order  an  amendment  after 
judgment,  by  conforming  the  pleadings  to  the  facts  proved ;  but  the  amendment  must 
be,  (1)  In  furtheranoe  of  justice  ;  (2)  It  must  not  change  substantially  the  claim  or 
defease. 

2.  That  where  the  application  to  amend  the  complaint  vras  made  more  than  two 
yeait  after  the  taking  the  testimony  had  cloaed,  and  after  the  death  of  a  material 
witnesi  for  the  defendant,  and  after  the  plaintiff  had  on  the  hearing  repudiated  the 
necessity  of  an  amendment. 

Ike  oeurt  in  its  discretion  has  an  extraordinary  power,  even  after  judgment, 
to  allow  a  pleading  to  be  amended  by  inserting  new  allegations  material  to  the  ease  ^ 
hut  this  power  should  be  sparingly  exercised.     Field  v.  Hawkthuret,  9  Pr.  R.,  75. 

g.  In  Bate  T.  Chmham  (1  Keman,  237),  the  complaint  omitted  to  allege  that  tha 
defendant  inaisted  on  tfie  validity  of  a  certain  deed  in  question.  The  defendant  in 
his  answer,  referring  to  the  aaid  deed  denied  that  it  was  made  <*  with  anyfraudw 
Unt  intent  whatever"  On  the  trial  it  waa  objected  that  the  complaint  waa  defective 
io  not  containing  an  allegation  to  the  effect  above  mentioned.  The  objection  waa 
eveiruled,  and,  the  court  of  appeals  said,  rightly  overruled.  The  record  waa  before 
the  court,  and  they  could  see  from  the  defendant's  answer  that  he  endeavored  to  up- 
hold the  deed,  and  might  have  amended  the  complaint  under  aection  173.  They 
eourt  below  might  have  ordered  an  amendment,  and  **  I  am  of  opinion  [the  defect) 
may  now  be  anpplied  by  amendment." 

h,  <^An  amendment  without  costs  k  an  amendment  upon  tneh  tenno  ae  may  bo 
F^^^ptr^  within  the  meaning  of  thia  seelaon.''  Cayuga  Bank  v.  Wardonj  2  8eN 
to,  27. 

i  The  concluding  portk>n  of  this  section,  commencing  with  the  words,  *'  If  the 
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demnrrer  be  allowed/'  Slc,  applies  to  aotions  in  the  different  cla«e8  specified  in 
a.  167 ;  that  is,  if  the  plaintiff  united  in  his  complaint  a  cause  of  action  in  one  class 
with  a  cause  of  action  in  another  class,  the  court  may,  in  its  diaeretion,  order  the 
action  to  be  dirided  into  aa  many  actions  as  may  be  neeesaary.  Robinton  t.  Judd, 
9  Pr.  R.,  383. 

a.  It  has  been  the  practice  to  allow  a  party  opposing  a  motion  to  amend  the  de- 
feota  complained  of,  without  a  new  motion  on  his  part,  when  the  amendment  pro-  ^ 
posed  Is  proper  in  itself,  and  the  court  can  see  no  reason  from  its  practice  and  the  * 
nature  of  the  case,  that  any  new  facts  can  be  presented  that  ought  to  defeat  it.  The 
.practice  ia  calculated  to  save  parties  expense  and  trouble,  and  expedite  the  proceed- 
ings, and  will  be  followed  hereafter.  Spalding  v.  Spalding,  I  Code  Rep.,  64 ;  3 
Pr.  R.,  297.    See  also  Weare  y.  Sloeum,  I  Code  Rep.,  105  ;  3  Pr.  R.,  397. 

6.  On  the  plaintiff's  motion  an  order  was  made,  requiring  the  defendant  to  make 
his  anawer  more  definite,  and  directing  him  to  pay  the  plaintiff  $10  for  the  coats  of 
the  motion.  The  defendant  tendered  an  amended  answer,  but  did  not  pay  or  offer 
to  pay  the  costs  of  the  motion,  for  which  reason  the  plaintiff  refused  to  receiTc  the 
answer.  The  court  held  that  where  an  order  requires  a  party  to  amend,  or  the  like, 
and  directs  him  to  pay  coats,  the  payment  of  the  coats  is  not  a  condition  precedent  to 
the  amendment.  In  order  to  have  that  effect  it  must  be  expressed  to  be  on  payment 
of  oosta     Sturtevant  v.  Fairman,  4  Sand.,  674. 

§174.  [149.]  (Amended  1851.)  Existing  suita.  Court  may 
give  relief  in  ccbse  of  mistake. 

The  conrt  may  likewise,  in  its  discretion  and  upon  Buch 
terms  as  may  be  just,  allow  an  answer  or  reply  to  be  made,  or 
other  act  to  be  done,  after  the«time  limited  by  this  act,  or  by 
an  order  enlarge  such  time ;  and  may  also  in  its  discretion,  and 
upon  such  terms  as  may  be  just,  at  any  time  within  one  year 
after  notice  thereof,  relieve  a  party  from  a  judgment,  order,  or 
other  proceeding,  taken  against  him  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  npglect,  and  may  supply  an 
omission  in  any  proceeding;  and  whenever  any  proceeding 
taken  by  a  party  fails  to  conform  in  any  respect  to  the  provis- 
ions of  this  code,  the  court  may,  in  like  manner,  and  upon 
like  terms,  permit  an  amendment  of  such  proceeding,  so  as  to 
make  it  conformable  thereto. 

c.  This  was  preriously  part  of  section  173,  and  the  former  174th  aeotion  is  now 
incorporated  with  section  172. 

d.  In  Crittenden  v.  Adam$t  3  Code  Rep.,  45;  5  Pr.  R.,  310,  Mason,  J.,  said, 
It  should  be  heme  in  mind,  that  section  173  of  the  amended  code  (code  of  1849,  in 
substance  section  174  of  this  code)  is  new,  and  although  a  substitute  for  section 
149  in  the  code  of  1848,  that  its  language  is  much  broader  and  more  comprehen- 
aive ;  and  the  amendment,  I  have  no  doubt,  was  suggested  by  the  difiionlties  arising 
under  the  code  of  1848,  in  similar  cases  (omitting  to  give  notice  of  appeal  in  due 
time),  as  will  appear  by  a  reference  to  the  cases  Sehermerhom  ▼.  Mayor  of  New 
York  (3  Pr.  R.,  254) ;  and  also  the  caae  of  Bureh  ▼.  Newbury  (3  ib.,  271) ;  in  the 
latter  of  which  cases  it  is  generally  understood  that  one  of  the  commissioners  of 
the  code  felt  himself  much  aggrieved  because  a  rehearing  could  not  be  allowed  his 
client  under  the  code  of  1848,  when  he  had  served  his  notice  of  rehearing  after 
the  time  limited  by  the  statute  had  expired — and  which,  perhaps,  may  have  been 
the  cause  of  the  amendment  as  found  in  aeotion  173  of  the  coda  of  1849. 
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a.  A  pArty  who  has  jndgment  ID  his  favor,  may,  on  application  to  the  court, 
andsr  section  174,  haye  redress,  or  be  relieved,  the  same  as  though  judgment  was 
against  him.  He  comes  within  the  spirit  and  meaning  of  that  section,  although  not 
within  its  letter.     Montgomery  v.  £//is,  6  Pr.  R.,  326. 

h.  This  section  does  not  authorize  an  extension  of  the  time  to  appeaL  RenouU 
T.  Harris,  2  Code  Rep.,  71 ;  Traver  v.  Silvernail,  Eno9  v.  Tkomas,  5  Pr.  R.,  361. 

e.  After  a  trial,  verdict  for  plaintififi,  judgment  thereon,  and  affirmanoe  of  the 
judgment  on  appeal  to  the  general  term,  with  leave  to  defendants  to  move  at  special 
term  for  an  order  to  amend  their  answer  ;  held  on  motion  at  the  special  term,  that 
the  defendants  were  too  late,  and  that  the  court  had  not  the  power  to  grant  the 
amendment  after  argrument  of  the  appeal  and  final  judgment  thereon.    The  judg- 
ment should  fiirt  be  set  aside.     And  it  is  doubtful  whether  a  motion  to  set  aside  a 
regnlar  judgment  rendered  at  general  term,  can  be  granted  at  special  term  for  the 
purpose  of  allowing  a  party  to  amend  his  pleading.    If,  however,  such  a  motion  can 
be  entertained,  it  must  not  only  appear  that  the  party  has  been  misled  or  surprised 
after  the  exercise  of  ordinary  care  and  skill,  but  that  the  amendment  asked  for  is 
clearW  required  in  order  to  promote  the  ends  of  justice.    Malcomb  v.  Baker,  8  Pr. 
R.,  301. 

§  175.  [150.]  EsGiating  suits.  Suing  a  pa/rty  h/  ajvctitiaus 
nam€y  when  allowed. 

When  the  plaintiff  shall  be  ignorant  of  the  name  of  a  de- 
fendant, snch  defendant  may  be  designated  in  any  pleading  or 
proceeding,  by  any  name ;  and  when  his  true  name  shall  be 
discovered,  the  pleading  or  proceeding  may  be  amended  ac- 
cordingly. 

d.  It  irnot  allowable  to  a  plaintiflTto  designate  a  defendant  by  a  fictitious  name 
at  diflcretion  ;  it  can  ooly  be  done  where  the  plaintiff  is  ignorant  of  the  true  name, 
CrandaU  v.  Beach,  7  Pr.  R.,  271 ;  and  if  a  plaintiff  sues  the  defendant  by  a  name 
not  being  his  proper  name,  without  alleging  his  ignorance  of  the  defendant's  namoi 
the  defendant  may  take  advantage  of  the  mienomer  by  motion  to  set  aside  the  pro- 
ceedings.   Elliot  V.  Hart,  7  Pr.  R,  25. 

e.  By  laws  of  1847,  chap.  464,  p.  632,  persons  are  authorized  to  change  their 
nftmea  by  obtaining  an  order  for  the  purpose,  as  there  prescribed ;  and  by  s.  7  of 
that  aetf  it  is  enacted :  If  any  suit  or  legal  proceeding  shall  be  commenced  by  his 
former  name,  against  any  person  whose  name  shall  have  been  changed  pursuant  to 
this  act,  such  suit  or  proceeding  shall  not  be  abated,  nor  any  relief  or  recovery 
■onght  thereby  be  prevented,  by  such  misnomer,  but  the  plaintiff,  or  party  institut- 
ing snch  suit  or  proceeding,  may  amend  in  respect  to  the  name  of  the  person  against 
whom  it  shaU  be  commenced,  at  any  time,  and  without  costs. 

See  Pindar  v.  Black,  2  Code  Rep.,  53  ;  4  Pr.  R.,  95,  in  note  to  section  181. 

§  176.  [151.]  Eadsting  suits.  No  error  or  defect  to  he  re- 
gardedj  unless  it  affect  snistantial  rights. 

The  conrt  shall,  in  every  stage  of  an  action,  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings,  which  shall 
not  affect  the  substantial  rights  of  the  adverse  party ;  and  no 
judgment  shall  be  reversed  or  affected  by  reason  of  such  error 
or  defect. 
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o.  This  Beetion  wai  rabstitntad  fbr  ftection  151  in  the  code  of  1848,  and  mider 
that  Motioii,  where  a  declaration  was  delivered  to  the  aheriff  for  aerriee  in  June,  1648| 
but  not  lerred  till  after  July  1 ,  1848,  it  was  held  that  the  declaration  moat  be  wt 
aside,  and  that  the  party  coald  not  be  reliered  by  that  section.  Dte/cjiibr/  v.  El- 
veod,  $  Pr.  R,  385 ;  I  Code  Rep.,  42. 

h.  Where  an  affidavit  to  obtain  an  order  of  arrest  was  entitled  hi  the  esose  be- 
fore the  action  was  commenced,  it  was  held  to  be  a  defect  not  affecting  the  sob- 
staatial  righta  of  the  advene  party,  and  might,  therefore,  be  disregarded  under  this 
section.    Piniar  v.  Blacky  2  Code  Rep.,  53 ;  4  Pr.  R,  95. 

e*  An  answer  tntitled  in  the  '*  snpreme"  instead  of  the  **  superior*'  eoort  Tlie 
error  may  be  disregarded.    Williams  v.  SkoUo^  4  Sand,  641. 

See  sections  406,  173,  and  289,  note. 

d.  This  section  does  not  apply  to  |MeadingB  in  actions  commenced  before  the  code 
took  effect    DenniMtoun  y.  Mudge,  4  Barb.,  243. 

e.  A  defect  in  a  pleading  demnrred  to  prior  to  the  code  going  into  effisot  is  not 
cored  by  this  section.     Vandenhurg  v.  Valkenhwrg^  I  Code  Repu,  N.  8.,  169. 

/.  The  176th  section  adds  bat  little,  if  any  thing,  to  the  power  of  amendmoBt 
conferred  by  section  8  of  2  R  8.,  2d  ed.,  344.    Jb. 

g.  Where  in  a  snmmons.and  complaint  an  infant  defendant  waa  deacribed  u 
*'  Letitia  Varian,"  and  in  the  petition  for  a  guardian  ad  Wem^  she  waa  described  u 
"  T.  Letitia  Varian,"  and  it  not  being  asserted  that  neither  was  the  true  name,  held 
that  it  waa  soch  a  variance  aa  the  oourt  waa  bound  to  disregard  as  well  under  sec- 
tion 176  of  the  oode  aa  under  the  provisions  of  the  revised  statutea  rating  to 
amendments.     Varian  v.  Stevens,  2  Duer,  639. 

§  177.  [152.]  (Amended  1849.)  Supplemental  complamty 
answer^  or  reply. 

The  plaintiff  and  defendant  respectively,  may  be  allowed, 
on  motion,  to  make  a  supplemental  complaint,  answer,  or  reply, 
alleging  facts  material  to  the  case,  occurring  after  the  former 
complaint,  answer,  or  reply,  or  of  which  the  party  was  ignorant 
when  his  former  pleading  was  made. 

h,  A  supplemental  oomplaint  is  not  an  addition  to  the  original  complaint,  but  in 
the  nature  of  another  original  complaint,  which  ia  its  oonseqnencea  may  draw  to  it- 
self the  advantage  of  the  proceedings  on  the  former  oomplaint  Kdmonds,  J.,  Far- 
nisa  T.  Brown  (not  reported). 

t.  Ciroumstancea  happening"*a/iler  the  commencement  of  the  action,  must  be 
brought  before  the  court  by  means  of  a  aopplemental  pleading.  Homfager  v.  Hern- 
fager,  1  Code  Rep.  N.  S.,  180.  Thus,  where  the  action  was  commenced  in  Septem- 
ber, 1850»  for  a  partition,  and  in  October,  1850,  one  of  the  defendanta  conveyed  away 
all  his  interest  in  the  premises  to  one  Ely,  who  was  not  a  party  to  the  aetloa.  In 
December,  1850,  the  plaintiff  amended  the  complaint,  of  course  (being  in  time  to  do 
so),  by  alleging  the  conveyance  to  Ely.  Soch  allegation  was  atruck  out  on  motioo, 
and  the  court  said,  In  this  case  the  interest  of  the  defendant,  W.  C.  H.,  having  beea 
transferred  to  Ely  after  the  original  complaint  waa  served,  the  plaintiffs  should  have 
applied  under  the  177th  section,  for  leave  to  make  a  aupptemental  complain^  BskiDg 
Ely  a  party  to  the  action  instead  of  W.  C  H. 

j.  In  aa  action  in  the  supreme  court,  a  county  judge  cannot  make  aa  order  node 
ihia  aection,  allowing  a  supplemental  pleading.     Jferrtt  v.  Sloeum,  1  Code  BePt 
68;  3  Fr.  R.,  309.    So  held  under  the  code  of  184a    See  now,  aection  401, 
aab.9. 

X;.  A.  sued  B.  for  an  aasanlt  and  battery.  Afterwards,  B.  sued  A.  for  slaader. 
After  issue  joined  in  the  action  of  A.  against  B.,  the  action  of  B.  against  A.  was 
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tried ;  Bod  on  the  trial  A.  set  up  in  mitigation  of  damages  the  aasaolt  and  battery  for 
wUeh  lie  waa  then  aniog  B.  B.  recovered  ooly  ttx  centa  damages,  and  in  oonse- 
^enee,  ai  was  alleged  by  him,  of  the  settiog  np  of  snob  assanit,  £&,  iu  mitigation. 
B.  now  mo?ed  for  leaye  to  nudie  a  anpplemental  answer*  to  introdace  the  facts  which 
had  taken  place  since  Issue  joined,  ana  insisted  that  as  the  plaintiff  A.  had  set  up 
the  asnolt,  &cl,  in  mitigation  of  the  action  by  B.,  he  conld  not  now  recover  dam- 
ages for  snch  aaaanlt*  The  court  granted  the  motion,  and  said  the  facts  which  tran- 
spired on  the  former  trial  were  material  How  far  they  will  go  towards  establishing 
a  defence,  it  is  not  necessary  to  say.-    RadUy  y.  Houtaling,  4  Pr.  R.,  251. 

0.  The  provision  contained  in  this  section  does  not  enable  a  party  to  set  np  by 
way  of  flopplemental  answer  any  defence  known  to  him  before  the  putting  in  of  his 
former  answer.    Houghton  ▼.  Skinner,  5  Pr.  R.,  420. 

&  In  an  unreported  ease,  HarrU  v.  Bennett,  Roosevelt,  J.,  refused  to  give  the 
defendant  leave  to  file  a  supplemental  answer  setting  up,  by  way  of  counter-claim,  a 
jodgment  assigned  to  the  defendant  after  the  action  was  commenced.  On  deciding 
the  motion  His  Honor  observed :  The  Revised  Statutes  ^2  R.  S.,  354),  in  defining  the 
eases  in  which  a  set-off  is  admissible^  declares  that  the  aemand  which  is  the  subject 
nf  it,  ^  must  have  existed  at  the  time  of  the  commencement  of  the  suit,  and  must 
then  have  belonged  to  the  defendant." 

c.  If,  then,  the  judgment,  assigned  to  the  defendant  after  the  present  suit  was 
commenced,  is  nnavailable  to  him  aa  a  set-off,  how  can  it  be  a  **  fact  material  to  the 
case  r  To  allow  the  supplemental  answer,  therefore,  would  be  at  variance  with  both 
the  revised  statutes  and  the  code ;  and  the  motion,  of  course,  cannot  be  granted. 
But  should  the  plaintiff  recover  a  judgment  in  this  aetion  against  the  defendant, 
than  under  the  equitable  powers  of  the  court,  estaUbhed  by  a  series  of  decisions,  the 
defendant,  may  avail  himself  of  the  one  judgment  aa  an  off-set  to  the  other.    lb, 

d.  Where  a  plaintiff  introduces  new  facts  and  parties  into  the  caae  by  amending 
his  complaint,  instead  of  reaorting  to  a  supplemental  complaint,  the  amended  com- 
plaint is  not  a  nullity.  It  is  irregular,  but  the  irregularity  will  be  waived  by  a  gene- 
ral appearance  by  the  penons  thereby  brought  in  as  defendants.  Beck  v.  Stephani, 
9  Fr.  R..  193. 

e.  The  supplemental  answer  under  the  code  is  a  snbstitnte  for  the  old  plea  of 
pais  darrien  continuance  ;  but  it  differs  from  that  plea  in  this  respect,  that  the  sup- 
plemental anawer  may  be  allowed  on  motion  whenever  the  facts  forming  the  ground 
of  the  answer  have  occurred  since  the  answer  was  put  in,  or  where  the  defendant 
was  ignorant  of  them  at  the  time  of  pleading  the  first  answer ;  whereaa  the  plea  of 
pats  darrien  continuance  could  strictly  be  pleaded  only  before  or  at  the  next  con- 
tinuance after  the  facts  transpired.  When  the  facts  asked  to  be  incorporated  and 
pleaded  in  a  anpplemental  anawer  go  to  divest  the  plaintiff  of  the  right  to  maintain 
the  action,  and  transfer  the  cause  of  action  to  another,  who  haa  received  satisfaction 
for  the  demand  involved  in  it,  it  is  the  duty  of  the  court  to  grant  the  motion.  The 
word  Slay  in  snch  a  caae  means  muet^  and  it  will  make  no  difference  whether  the 
motion  be  made  at  the  earliest  day  or  not  Gridley,  J.,  Drought  v.  CurtiCj  8  Pr. 
R,56. 
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TITLE  Vn. 
Of  the  provisional  reniediea  m  civil  actions. 

Chaptir.    I.  Arrest  and  bail. 

II.  Claim  and  delivery  of  personal  property. 

III.  InjunotioD. 

IV.  Attachment 

V.    ProTiabnal  remedies. 

Chapter  L* 
Arrest  and  bail. 

Sbctior  178.  No  person  to  be  arrested,  except  as  preseribed  by  this  aet. 

179.  Cases  in  which  defendant  may  be  arrested. 

180.  Order  for  arrest,  by  whom  made. 

181.  Affidavit  to  obtain  order.    To  what  actions  this  chapter  is  appliedble. 
183.  Security  by  plaintiff,  before  order  for  arrest 

183.  Order,  when  made,  and  its  form. 

184.  Affidavit  and  order  to  be  delivered  to  sheriff,  and  copy  to  defsndaDt. 
185;    Arrest,  how  made. 

186.  Defendant  to  be  disohaifed  on  bail  or  deposit 

187.  Bail,  how  given. 

188  ) 

189  \  ^°'^^*^®'  ^  defendant 

190.  sail,  how  proceeded  against 

191.  Bail,  how  exonerated. 

192.  Delivery  of  undertaking  to  plaintiff,  and  its  acceptance  or  rejedioa 

by  him. 

193.  Notioe  of  justification.    New  undertaking,  if  other  bail 

194.  Qoalification  of  bail. 

196      \  JB^^ifi^^^oi^  <^»^  allowance  of  bail. 

197.  Deposit  of  money  with  sheriff. 

198.  Payment  of  money  into  court  by  sheriff. 

199.  Substituting  bail  for  deposit 

300.  Money  deposited  how  applied,  or  disposed  of. 

301.  Sheriff,  when  liable  as  bail ;  and  his  discharge  from  liability. 

203.  Proceedings  on  judgment  against  sheriff 
303.  Bail  liable  to  sheriff 

204.  Motion  to  vacate  order  of  arrest  or  reduce  bait 
805.  Affidavits  on  motion. 

§  178.  [158.]    No  person  to  he  CMrrestedj  except  as  prescribed 
2y  this  act. 

No  person  shall  be  arrested  in  a  civil  action,  except  as  pre- 

*  This  chapter  applies  to  all  actions  commenced  alnoe  Jane  30, 1848»  see  lec- 
tk>n  181. 
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scribed  by  this  act ;  bat  this  provision  shall  not  affect  the  act 
to  abolish  imprisonment  for  debt,  and  to  panish  fraudulent 
debtore,  passed  April  26, 1831,  or  any  act  amending  the  same, 
nor  shall  it  apply  to  proceedings  for  contempts. 

c.  Tbif  ■ectioD  k  identical  with  leotion  153  of  the  code  of  1848.  It  was  held  by  the 
iDperiorcoart,  that  the  writ  of  ne  exeat  or  eqaitable  bail  was  abolished,  and  that  arrest 
and  bail  as  provisional  remedies  in  civil  actions  of  an  eqnitable  naturci  coald  be 
obtUDcd  only  in  the  cases  and  in  the  manner  prescribed  by  the  code.  {Fuller  y. 
Emerie,  2  Code  Rep.,  58.)  The  same  conclusion  was  come  to  by  the  supreme 
erart  at  ipecial  term  {Forreat  ▼.  Forreat^  3  Code  Rep.,  121);  bat  on  appeal  in 
that  ease  to  the  general  term,  it  was  held,  that  the  writ  of  ne  exeat  was  not  abol- 
isbcd,  that  it  remained  as  a  ^*  provitional  remedy ^^  which  coald  not  with  propriety 
be  denied  to  soitors  when  asked  for  in  a  proper  case.  That  to  authorize  the  issuing  of 
a  ne  exeat,  facts  must  be  set  out  sufficiently  on  which  the  court  or  jndge  can  repose 
ito  belieC  Mere  feara  and  apprehensions  of  the  party  are  insufficient  Forreat  r. 
forreat,  5  Pr.  R.,  125 ;  3  Code  Rep.,  141. 

h.  *<The  code  is  substituted  for 'the  old  mode  of  arresting  defendants  in  legal 
actionsL  And  in  view  of  the  fact  that  the  code  has  not  expressly  abolished  the  writ 
of  ne  exeat,  nor  given  any  thing  as  a  substitute  therefor,  and  deeming  the  poVer  of 
awarding  such  process  easential  to  the  exercise  of  the  legitimate  powers  of  a  icourt  of 
eqoity,  and  not  to  be  taken  away  by  implication » I  am  constrained  to  hold  that  thia 
eoart  still  posaesses  the  authority  to  retain  a  suitor  by  ne  exeat.^*  Per  fiaroulo^  J., 
in  BuakneU  v.  BuahneU,  7  Pr.  R.,  393.  It  is  proper  to  state  in  this  connection  a 
cireumstance  not  noUced  in  Forreat  ▼.  Forreat^  5  Pr.  R.,  125  ;  10  Barb.  48,  nor  in 
Fuller  V.  Emerie,  1  Sand.  S.  C.  R.,  626,  viz.  that  it  was  true  to  a  certain  extent 
that  the  writ  of  ne  exeat  was  rendered  unnecessary  by  the  original  code,  for  that 
contained  a  provision  for  arresting  a  defendant  who  is  **  not  a  resident  of  the  State, 
or  is  about  to  remove  therefrom."  (Code  of  1848,  s.  156.)  That  clause  might  have 
been  a  substitute  for  a  ne  exeat ;  but  it  was  repealed  in  1849,  and  thus  the  argument 
that  the  writ  is  nnneceasary  because  of  a  substitute  is  annihilated,  and  by  the  same 
rale  that  we  coald  infer  from  the  declaration  of  the  commisaioners  their  intention  to 
aboliah  it,  we  should  also  infer  from  the  act  of  the  legislature  a  deaign  to  retain  it. 
Ih.    And  aee  BuahneU  v.  BuahneU,  l&  Barb.  399. 

e.  Where  the  writ  of  ne  exeat  was  iaaued  and  served  with  the  summons  in  the 
ordinary  manner  of  issuing  and  serving  an  injunction,  held  sufficient, — that  it  is 
not  ososasary  to  file  the  complaint  first ;  under  the  former  system  it  was  otherwise. 

d.  Any  jostioe  of  the  supreme  court,  or  any  county  judge,  may  out  of  court 
allow  writs  of  ne  exeat  in  suits  and  proceedings  in  the  supreme  court,  according  to 
the  eonrae  and  practice  of  such  court  in  such  cases,  and  under  such  regulations  aa 
shall  be  provided  by  law,  or  by  the  rules  and  regulations  of  such  court  not  inconsist- 
ent with  law."     2  R.  S.,  4th  ed.,  375,  a  55.    Laws  of  1847,  ch.  470,  a  13. 

e.  It  is  not  necessary,  although  it  is  usual,  that  a  ne  exeat  should  be  by  writ:  it 
may  be  by  order  enforced  by  attachment  for  contempt.  **  I  see  nothing  in  the  code 
to  prevent  such  a  practice ;  and  in  case  it  should  be  adopted  inatead  of  issuing  the  writ 
in  the  6rst  instance,  section  178  wonid  clearly  warrant  an  arrest,  per  Bdroonds,  J. 
lb.  By  the  judiciary  act  of  1847  (Laws  of  1847,  p.  640,  s.  13),  a  jualice  of  the 
sapreme  court  or  any  county  judge,  may  out  of  court  allow  writs  of  ne  exeat  in 
anils  snd  proceedings  in  the  supreme  court  It  is  a  general  rule  that  if  the  creditor 
can  amst  his  debtor  in  the  ordinary  form  of  law,  he  is  not  entitled  to  a  writ  of  ne 
exeat ;  and  the  fact  that  the  defendant  has  been  arrested  in  the  ordinary  form  of  law 
is  a  fatal  objeotion  to  an  application  for  a  wr\t  of  ne  exeat.  The  granting  of  this  writ 
ia  entirely  in  the  discretion  of  the  court,  and  ia  granted  with  much  caution.  Pratt 
V.  Welle,  I  Barb.  8.  C.R.,425.  A  peraon  coming  intothia  State  for  the  eole  purpose 
of  giving  testimony  aa  a  witness  in  an  action  at  law,  cannot  be  taken  on  a  writ  of 
ne  exemt  while  waiUng  to  give  evidence.    Dixon  v.  Ely,  4  Edw.  Cb.  R.,  557.    For 
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(8  HarriMii'a  Rep.,  144),  Dayton,  J.,  ffayi ,  "  The  word  residanoe  (fixed  reaidenoe  I 
mean),  ie  Kenerally  used  as  tantamouut  to  dooiioil,  though  I  am  not  prepared  to  tiy 
whether  they  are  or  are  not,  in  all  respecta,  conTertible  temna."  Bat  in  Crawfwi 
y.  Wilton  (4  Barb.,  505),  it  was  held  that  the  words  legal  reaidenee  and  doinicil,«re 
convertible  terms.  That  every  person  has  a  domioil,  bot  he  can  have  only  one 
domicil  at  one  and  the  same  time^  and  that  the  existing  domicil  alwa]^  contioiNi 
until  another  la  acquired,  and  by  the  acquisition  of  another  domicil  the  former  one  ii 
relinquished. 

a.  A  person  who  had  formerly  been  a  resident  of  another  State  (lodiana),  bot 
has  with  his  family  removed  to  this  State,  and  was  then  residing  with  a  relative, 
while  he  was  looking  oat  for  an  opportnnity  to  engage  in  busineas,  and  whether  be 
should  finally  aettle  in  this  State  or  elsewhere,  was  undetermined.  Held  that  he  wta 
a  non-resident  of  this  State.     Burrows  v.  Miller^  4  Pr.  R.,  349. 

b.  A.  resided  and  carried  on  busineas  at  Gloucester.  In  1841  he  hired  a  faniisbed 
bedroom  at  Tewksburj,  which  he  then  still  retained.  Between  January  and  Jaly, 
1844,  he  slept  in  said  bedroom  at  Tewksbury  twelve  tim'es^  and  daring  the  yeaf  end- 
ing July,  1844^  sixteen  times,  bat  he  had  never  taken  his  meala  in  the  bouae ;  it  wm 
held  he  was  not  a  resident  of  Tewksbury.  Withorn  v.  ThomaMy  8  So.,N.R.,783; 
7  M.  &  6.,  1. 

e.  Where  it  appeared  that  the  defendant  at  the  time  of  issuing  the  attachmeot 
against  him,  kept  a  house  in  Bradford,  New  Hampshire,  in  which  his  wife  and  cfaO- 
dren  lived,  and  in  which  he  entertained  his  friends,  and  which  was  frequently  called 
by  him  his  home — ^held,  that  such  place  was  the  legal  reaidenoe  and  domioil  of  ths 
defendant,  and  this  notwithstanding  the  positive  statement  of  the  defendant  that  be  had 
since  the  spring  of  1 853,  and  then  had,  a  store  of  goods,  and  was  doing  boainess  « 
a  merchant,  and  had  actually  reaided,  in  Franklin  county,  in  thia  State,  with  the 
honest  intention  of  making  the  latter  place  his  permanent  residence.  Lee  v.  Steu- 
ley,  9  Pr.  R.,  272. 

d.  A  person  an  emigrant,  having  left  hia  'native  land  with  no  intention  (o  retan, 
and  who  is  liviog  in  this  State  without  any  determination  to  reside  elaewbere,  ii  i 
resident  of  thia  State.    Ueidenbaeh  v.  Sehland,  10  Pr.  R.,  477. 

e.  A  peraon  may  be  a  non-reaident  of  this  State  within  the  meaning  of  the  sti- 
tote  relative  to  non-resident  debtors,  while  his  domieil  continues  within  this  State. 
Actual  non -reaidenee,  without  regard  to  the  domicil  of  the  debtor,  is  what  is  coDiem- 
plated  by  the  atatute.  A  debtor  detained  abroad  in  attendance  to  busioess  three 
years  and  upwards,  though  keeping  up  a  house  in  the  city  of  New  Tork,  as  he  bsd 
done  for  many  yeara  before,  is  a  non-resident  within  the  meaning  of  the  statotft 
Haggart  v.  Morgan,  4  Sand.,  198  ;  affirmed  in  the  co.Uft  of  appeau,  1  Selden,  433. 


/.  Under  this  anbdivision  it  waa  held  that "  all  indebtedness  not  baaed  on  credit 
but  on  confidence,"  came  within  this  proviaion.  (Dutiaher  v.  Mayer ^  1  Code  Rep., 
87.)  This  proposition  does  not,  however,  appear  to  have  been  generally  ooncarnd 
in  ;  and  it  waa  afterwarda  held,  that  an  agent  employed  to  collect,  and  wbo  doei 
collect  money,  but  refuses  to  pay  it  over,  could  not  be  arrested  on  the  ground  d 
havinir  received  the  money  in  a  fiduciary  capacity  (Smith  v.  Edmonde,  I  Code  Rep^ 
86 ;  White  v.  McAllieter^  ib.,  106) ;  and  ao  where  A.  conveyed  property  to  B.  te 
enable  B.  to  raise  $2,500  on  mortgage  for  A. 'a  use,  and  B.  without  A.'b  knowled^ 
raised  S^i^OO  on  the  property,  and  appropriated  it  and  refused  to  account,  held,  tint 
he  could  not  he  arrested  except  on  an  affidavit  of  his  being  a  non-re8ident»  or  aboat 
to  quit  the  State.     Smith  v.  Edmonde^  1  Code  Rep.,  86. 

g.  These  decisions  were  all,  however,  under  the  code  of  1848.  In  the  code  of 
1849,  subdivision  4  waa  added  to  this  section,  and  would  perhapa  embrace  csaae  aim- 
ilar  to  the  above. 

A.  As  to  who  are  public  officers,  see  1  R.  S.,  85.  An  attorney  ia  not,  9  Wend., 
§03. 

t.  Under  the  amended  code  it  baa  been  held  that  one  who  receivea  money  fro« 
another  to  pay  directly  to  a  third  party,  and  omita  to  do  ao,  may  be  airested  ss  well 
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t>eeai»6  he  received  the  money  u  agent,  aa  became  of  his  fiduciary  character.    Bur- 
kaaa  t.  CoMy,  4  Sand.,  707. 

01  An  anciioneer  who  reoeirea  f^oodi  for  aale  under  an  agreement  that  he  is  to 
ceceive  all  over  a  certain  amount  of  the  proceeds  for  his  compensation,  is  liable  to  be 
arrested  for  a  failure  to  pay  on  demand  the  amount  of  the  proceeds  due  the  plaintiff. 
Balknek  ▼.  Homer,  1  Code  Rep.,  N.  S.,  406 ;  6  Pr.  R.,  86. 

6.  In  Goodrich  y.  Dunbar  (17  Barb.  644.),  the  defendant  was  consignee  and 
agent  at  San  Francisco,  of  a  ship  owned  by  the  plaintiffs.  Uis  duties  were  to  take 
i  general  charge  of  the  ship,  pay  all  expenses  relating  to  her,  sell  her,  and  pay  the 
•expenaea  of  the  aale,  and  then  to  aocount  to  the  plaintiffs,  as  their  debtor,  for  the  bal- 
ance he  might  owe  them,  after  deducting  all  payments  previously  made  by  him,  and 
tbe  balance  due  him  from  the  plaintiffs  on  a  former  account ;  the  supreme  court  held 
the  defendant  waa  not  liable  to  arrest  as  a  factor,  agent,  or  broker,  or  aa  having 
received  the  plaintiff 'a  money  in  a  fiduciary  capacity. 

c  The  term  **  in  a  fiduciary  capacity,*'  tends  to  show  what  ia  meant  by  factor, 
agent,  broker,  viz.  one  in  whom  a  trust  is  reposed,  such  as  is  usually  reposed  in 
those  persona  in  their  ordinary  or  regular  business ;  that  is  a  trust  that  they  will  sell 
and  immediately  account  for  the  balance  after  deducting  their  commissions,  not  that 
they  aliaU  take  a  general  charge  of  their  principals*  business,  pay  various  debts  of 
theira  and  assume  liabilities  for  them,  and  then  sell  their  property.  In  this  last 
case,  the  agency  to  sell  or  collect,  which  is  the  only  one  thai  the  code  refers  to, 
waa  bat  a  small  part  of  the  contract,  and  the  agency  to  superintend  and  pay  out  for 
the  plaiotiffi  waa  the  principal  part  of  the  defendant's  duty  in  all  respects,  except  in 
amoant ;  did  not  the  plaintiffs  then  mean  to  trust  to  the  defendant,  as  a  debtor,  rather 
than  aa  an  agent,  and  to  depend  on  his-responsibility  ?  If  credit  waa  thus  given  to 
him  he  woidd  not  be  within  the  meaning  of  the  179th  section  of  the  code." 
Mitchell,  J.    Jb. 

d.  A  merchant  who  received  goods  upon  oonsigument,  upon  condition  that  he 
would  advance  to  the  consignor  a  certain  amount  in  cash,  and  then  consign  the  gooda 
with  the  bills  of  lading  and  invoices,  to  responsible  parties  in  Europe,  lor  aale  and 
retoma,  gaarenteeiog  the  faithful  disposition  of  the  property  and  returns  of  aocouota 
of  aales,  together  with  whatever  balance  there  might  be  over  and  above  the  advances 
made,  the  oonaignor  holding  himaelf  responsible  to  the  consignee  for  any  deficiency, 
held,  that  on  a  deficiency  of  the  amount  of  gooda  returned  on  sales  by  the  parties  in 
Snrope,  for  which  the  conaignee  waa  liable  on  his  guarantee,  and  the  consignor  on 
his  promise  to  the  consignee,  the  consignee  did  not  act  in  a  fiduciary  capacity 
where  he  had  received  the  amount  of  the  deficiency  from  the  consignor,  and  had 
not  paid  over  the  aame  to  the  partiea  in  Europe,  for  which  they  sought  to  hold  him 
to  bait     Anguo  v.  Dun»eombt,  8  Pr.  R.,  14. 

e.  An  attorney  sued  for  not  paying  over  money  collected  for  his  client,  is  liable 
to  impriaonmeot,  auch  auit  being  an  action  for  misconduct  in  a  profeasional  employ- 
mant    Stage  v.  Steveno,  1  Denio,  267. 

/.  Where  an  attorney  reaiding  and  practicing  in  another  State,  receives  money 
npon  demands  left,  with  him  for  collection  in  that  State,  which  he  omits  or  refuses  to 
|»ay  over,  he  ia  liable  to  arrest  here,  in  an  action  brought  to  recover  auch  money. 
Yatear.  BtadgeityS  Pr.  R.,278.  In  such  a  case^  the  money  ia  received  by  the 
defendant  as  an  attorney,  in  the  course  of  his  employment  as  such.  The  action 
waa  founded,  not  so  much  upon  a  breach  of  contract,  as  the  violation  of  professional 
daty.    Jb, 

g»  An  agent  employed  to  collect  moneya  for  hia  principal,  ia  liable  to  arreat, 
where  he  appropriates  such  moneys  to  his  own  use.  In  such  a  oaae,  the  agent 
aaaomea  a  special  trust,  and  acts  in  a  "fiduciary  capacity, '**  Stall  v.  King^  8  Pr. 
R.,  298. 

Note  to  oubd,  3. 

h.  The  amendment  of  1851  is  the  part  printed  in  italic*  It  la  made,  evidently/ 
to  prevent  the  reoorrence  of  such  a  decision  aa  that  to  i^hich  the  supreme  court  felt 
bonnd,  although  moat  reluctantly,  to  arrive  at  in  the  case  of  Van  JNtete  v.  Conover 


276  ABREBT.  [§  179. 

(5  Pr.  R.,  148).  In  that  caie  they  held  Ihet  in  an  aetron  for  the  recorery  ofpenooil 
property,  the  defiapdant  was  liable  to  be  arreeted  if  the  property  bad  been  removed, 
ao  that  it  coaid  not  be  found  by  the  sheriff,  and  that  it  was  notneceanry  to  joatify  rach 
arroft,  to  show  that  aaoh  renin?al  had  been  made  with  the  intent  tl»t  it  ahonld  not 
be  found  or  taken,  or  wiih  the  intent  to  deprive  the  plaintiff  of  the  benefit  thereot 
The  superior  court,  howeTer,  in  Robert*  ▼.  R^dull  (5  Pr.  R.,  327  ;  3  Code  Rep., 
190),  did  not  concur  with  the  opinion  of  the  supreme  court,  and  decided  thai  the  de- 
fendant could  not  be  held  to  give  the  security  for  the  payment  of  tlie  judgment  that 
might  be  recovered  as  required  by  the  third  subdivision  of  section  179  of  the  code, 
except  in  oases  where  he  has  removed,  concealed,  or  disposed  of  the  property  so  ibat 
the  sheiiff  cannot  take  it ;  that  he  ooly  can  be  held  to  give  the  bail  provided  in  the 
other  subdivisions  of  the  same  section.  The  court  gave  no  opinion  aa  to  casei  is 
which  a  defendant  parte  with  the  possession  of  the  property  in  fr&nd  of  the  nit  for 
its  recovery. 

a.  In  a  subsequent  case,  Mason,  J.,  said,  *'  Since  the  decision  hi  Roberts  ▼.  Ren- 
dall  was  made,  the  third  subdivision  of  the  179th  aection  haa  been  amended  by  id* 
ding  to  it  the  clanse,  that  the  disposal  of  the  property  so  that  it  cannot  be  foosd  by 
the  sheriff  must  be  *  with  the  intent  that  it  .should  not  be  ao  found  or  takenv  or  with 
the  intent  to  deprive  the  plaintiff  of  the  benefit  thereoC  The  plaintiffa  conneel  con- 
tenda  that  these  latter  words  authoriie  the  sheriff  to  demand  security  for  the  ddiv- 
ery  of  the  property  whenever  it  has  been  disposed  of  with  the  intent  that  the  plaiatif 
should  not  get  it,  whether  in  view  of  expected  processor  not;  in  short,  that  it  appUe 
to  all  cases  of  franduleot  purchases  of  goods.  I  do  not  think  so ;  on  the  eoatnry, 
it  appears  to  me  that  the  amendment  in  question  waa  intended  aa  a  oorreetive  of  tke 
decision  of  the  supreme  court  in  Van  Ne»t  v.  Conoeer  (5  Pr.  R,  148),  and  aa  a  legi^ 
lative  adoption  of  the  conatructioo  given  to  the  section  in  question  by  this  court 
This  is  the  plain  import  of  the  language,  and  is  in  accordance  with  the  tener  sod 
apirit  of  the  act,  as  was  abundantly  shown  by  Justice  Sandford,  in  his  elaborate  opin* 
ion  in  Roberts  v.  Randal,*^    Pike  v.  Lent,  4  Sand.  652. 

b.  Since  the  amendment  of  1851  it  haa  been  held,  that  in  an  action  to  recover 
posaession  of  personal  property  the  provisional  remedy  of  an  arrent  is  applicable 
only  to  the  party  having  possession,  and  cannot  be  had  against  one  who  has  absolntriy 
and  in  good  faith  parted  with  the  possession  before  suit  brought ;  and  the  only  excep- 
tion as  to  the  possession  is  where  the  defendant  haa  parted  with  the  property  with  the* 
intent  to  deprive  the  plaintiff  of  it,  or  prevent  its  being  re-taken.  In  such  esse  only 
can  the  defendant  be  held  to  baU.  Merrick  v.  Suydam^  1  Code  Rep.  N.  S.,  212; 
Pike  V.  iien(,  supra. 

e.  To  entitle  a  plaintiff  to  an  order  of  arreat  under  thia  subdivision,  it  mast  be 
true  aa  a  present  fact  that  the  property  claimed  it  detained  by  the  defendant  at  the 
time  the  suit  is  commenced,  or  at  all  eventa  when  the  action  ia  moved  by  the  plaint- 
ifi,  or  other  assertion  of  their  claimgto  the  property  ia  made.  Reimer  v.  Negtl^  1 
Smith,  258 ;  1  Code  Rep.,  N.  S.,  219.  And,  therefore,  if  it  appear  that  the  defsad- 
ant  had  disposed  of  the  property  claimed  in  the  usual  course  of  his  business,  eete 
litem  mofam,  and  without  any  intent  to  prevent  the  taking  thereof  by  the  sheiiff, 
the  plaintiff  ia  not  entitled  to  an  order  of  arrest    lb, 

d.  To  authorize  an  order  of  arrest  under  the  3rd  subdivision  of  this  sectioD,  it 
must  appoar  by  the  affidavits  on  which  it  is  sought  to  be  obtained,  that  the  property 
has  been  removed  after  suit  brought,  with  intent  to  prevent  its  being  taken  or  foosd 
by  the  sheriff,  or  with  intent  to  deprive  the  plaintiff  of  the  benefit  thereof;  or  if  tbe 
disposition  or  removal  took  place  before  suit  brought,  it  must  appear  to  have  bees 
done  with  intent  to  render  ineffectual  the  proceedings  in  a  suit  which  the  defradaot 
knew  or  had  reason  to  apprehend  the  plaintiff  ioteuded  to  bring  to  retever  poswi- 
aion  of  the  property.  Ia  the  ordinary  case  of  converting  property,  or  detaining  it  in 
hostility  to  the  claim  of  the  true  owner,  the  order  to  arreat  moat  be  under  ibe  let 
Bubdivision  of  Ihia  section,  which  is  satisfied  with  bail  that  the  defendant  ahall  render 
himself  amenable  to  the  process  and  judgment  of  the  court ;  whereaa  an  arrest  under 
aubdivision  3  of  that  section  can  be  superseded  only  by  an  undertaking  to  psy  ibJ 
judgment  that  may  be  recovered.    Muivey  v.  Dafoieon,  8  Pr.  R ,  HI. 

e.  In  an  action  to  recover  poaseasion  of  peraoual  property,  the  plaintiff  cannot 
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liaTe  the  defendant  arrested  under  Motion  179  and  haye  the  property  delivered  to 
him  before  jadtpmeot  iu  the  action.  Chappel  ▼.  Skinner^  6  Pr.  R.,  338.  The  plain- 
tiff has  his  election  to  proceed  under  chapter  2,  title  7,  of  the  code,  to  recover  pos- 
aeestoa  of  the  property,  or  to  recover  damages  for  the  taking  or  detention ;  and  hav- 
ing made  bis  election,  he  ntust  abide  by  it.  He  cannot  have  the  defendant  arrested 
MDd  have  a  delivery  of  the  property  too,  pending  the  litigation.    lb, 

s.  The  plaintiff's  conne  was,  to  have  pursued  the  proceedings  pointed  ont  in 
chapter  2.  title  7 ;  and  if  the  property  could  not  be  found,  and  the  case  is  within 
•eetion  179,  sabd.  3,  to  obtain  an  order  and  have  the  defendant  arrested ;  but  in 
that  ease  he  cannot  afterward  obtain  the  possession  of  the  property  pending  the 
action.    lb. 

NoU  to  §ubd.  4. 

6.  Recovery  of  judgment  in  another  State  for  goods  sold  is  no  bar  to  an  action 
for  deceit  in  procnring  Uie  credit  given  on  sooh  sale,  or  for  fraudulent  representations 
■Dade  to  induce  the  vender  to  sell  the  goods.  The  defendant  may  be  held  to  bail  in 
aooh  a  casei  In  an  action  upon  such  a  judgment  an  order  of  arrest  may  be  made, 
•on  the  iproond  that  the  defendant  was  guilty  of  fraud  in  contracting  the  debt  or 
incurring  the  obligation  for  which  the  action  is  brought  Wanzer  v.  De  Baum,  I 
Code  R^..  N.  S.,  380 ;  1  Smith,  261.  ^ 

e.  In  Wanxer  v.  De  Baum,  supra,  the  plaintiff  had  obtained  a  judgment  against 
the  defendant  in  another  State  as  the  endorser  of  a  promissory  note  given  for  goods 
■old  to  the  maker.  The  action  in  this  State  was  commenced  by  summons,  and  the 
affidavit  on  which  the  order  of  arrest  was  granted  showed  the  recovery  of  that 
judgment,  and  that  the  original  credit  was  obtained  by  false  representations  by  the 
defendant  of  his  own  and  the  purchaser's  responsibility.  It  did  not  appear  (no  com- 
plaint having  been  served  or  filed)  whether  the  defendant  intended  to  rely  for  a  cause 
<ji  action  on  the  deceit  or  on  the  judgment  The  court  of  common  pleas  held  that 
in  either  ease  the  plaintiff  might  have  an  order  of  arrest.  **  The  idea  (says  Wood- 
tuff,  J  )  that  the  debt  is  now  in  a  judgment,  does  not  appear  to  me  to  affect  the  ques- 
tion. It  is  a  debt  still.  It  was  fraudulently  contracted  ;  and  the  fraud  is  fastened 
upon  K  through  every  form  which  the  evidence  of  the  debt  may  assuoM,  and  the 
fisud  will  remain  until  the  debt  is  paid,  released,  or  otherwise  discharged."  The 
■npreme  ooort  in  Goodrich  v.  Dunbar,  17  Barb.|  644,  intimated  the  reverM  of  this 


dL  An  order  of  arrest  under  this  subdivision  was  obtained,  the  defendant  arrested 
«nd  remained  imprisoned  for  want  of  bail.  The  complaint  was  for  goods  sold  and 
delivered,  and  oontained  no  averment  of  fraud.  The  action  was  defended,  and  the 
plaintiff  recovered  judgment  on  proof  of  the  debt  only,  without  proof  of  any  fraud  in 
eootracting  it  Execntion  againat  property  iwued,  and  was  returned  unsatisfied.  No 
•xecatloa  against  the  person  was  issued,  and  three  months  after  the  rendition  ofjudg- 
■lent  the  defeadaot  moved  to  be  discharged  from  imprisottment  The  motion  was 
granted.  Harris  v.  Cone,  10  Pr.  R.,  2S9.  [Without  impugning  the  justness  of  the 
decision  in  this  case,  we  submit  with  deference  that  the  reasons  given  for  it  are  not 
reoencilable  with  the  decision  of  the  court  of  appeals  in  Corwin  ▼.  Fredand,  2 
Seldeo,  560 ;  and  FieZd  v.  Moree,  8  Pr.  R.,  47.~£d.] 

e.  The  defendant  cannot  be  arrested  in  an  action  asking  judgment  for  the  pones- 
non  of  real  estate,  and  for  the  rents  and  profits ;  it  is  not  an  action  "  for  the  recov- 
ery ofdamagea,  for  injuring,  or  for  wrongfully  taking,  detaining,  or  converting  prop- 
erty."    FuUerion  v.  FUxgerald^  10  Pr.  R.,  39. 

See  note  to  subd.  3. 

Note  to  9ubd.  5. 

/.  When  an  assignment  is  made  by  a  debtor  of  all  his  property  for  the  purpose  of 
sstiafytng  particular  debts,  which  contains  no  provision  relative  to  a  possible  surplus, 
the  omiaeioD  is  not  such  evidence  of  an  intent  to  defraud  his  creditors  as  will  be 
deemed  saffioient  to  warraut  hia  arrest.  Semhle  {Spieo  v.  Joel,  1  Duer,  669)  the 
ion  in  the  assignment  of  any  provision  as  to  any  surplus  is  not  sufficient  to 
the  presomplion  of  an  actual  fraodaient  intent ;  and  such  a  presumption  is 
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well  rebatted  by  proof  that  the  preferred  debts  exceed  the  Taloe  of  the  anigned 
property.    76. 

a.  One  partner  cannot  have  an  order  of  arreet  agaiatt  his  co-partner  npon  an 
allegation  of  the  frandolent  removal  of  the  partnerihip  property.  Cary  t.  WiUiamM, 
1  Doer,  667. 

h.  In  an  action  agaioBt  hasband  and  wife,  for  a  tort  committed  by  the  wife,  nei- 
ther defendant  can  be  arrested.  Anon.y  8  Pr.  R.,  134  ;  1  Duer,  613.  Thus,  on  aa 
application  for  an  order  of  arrest  against  a  hasband  and  wife,  in  an  action  agaiott 
them  for  an  assanit  and  battery  alleged  to  have  been  committed  by  the  wife  alone,  it 
was  held  by  Campbell,  J.  (all  the  jastices  of  (he  superior  conrt  concarring),  that  the 
code  had  not  altered  tlie  mle  of  the  common  Maw  which  exempts  a  married  woman 
from  arrest  (on  mesne  process)  in  all  cases  whatever ;  nor  does  the  code  aathorixe 
the  arrest  of  the  hnsband  in  any  action  founded  on  the  contract  or  tort  of  the  wife. 

e.  In  Starr  v.  Kent^  2  Code  Rep.,  3,  it  was  held  by  a  judge  of  the  New  York 
common  pleas,  that  a  female  might  be  arrested  in  an  action  to  recover  the  poeaeanon 
of  personal  property,  if  the  property  was  oonce^led,  removed,  or  disposed  of,  so  tbat 
it  could  not  be  found  or  taken  by  the  sheriff.  Bat  in  the  subsequent  case  of  Trscy 
▼.  Leland,  3  Code  Rep.,  47  ;  2  Sand.,  729 ;  the  superior  court  refused  to  be  boand 
by  the  case  of  Starr  v.  Kent,  and  held  that  the  concealment,  removal,  and  disptaal 
of  a  piano,  by  a  female,  does  not  subject  her  to  be  held  to  bail.  That  a  female  can 
be  arrealed  only  for  wilfully,  wantonly,  or  malicionaly  injuring  property,  but  not  for 
a  detention  or  conversion  of  it.  A  female  cannot  be  arrested  in  an  action  agaiaat 
her  for  a  breach  of  promise  to  marry.    Sitfkt  v.  Tuppey,  3  Code  Rep.,  23. 

General  Note, 

d.  The  causes  of  arrest  enumerated  in  snbdivisions  1,  2,  and  4,  most  of  neecaaitj 
exist  at  the  time  of  the  commencement  of  the  action.  Those  m  subdivisioB  5  maj 
exist  at  the  commencement  of  the  suit ;  but  if  they  occur  after  the  action  is  eon- 
menoed,  the  plaintiff  has  ample  remedy  under  the  law,  of  1831,  to  abolish  impriasn- 
mei^t  ibr  debt.     Coriotn  v.  Freeland,  6  Pr.  R.,  341. 

e.  In  oases  arising  under  the  4th  and  5th  subdivisions,  I  think,  if  the  plaintiff  wiah 
to  obtain  the  benefit  of  the  execution  agaioat  the  peraon,  provided  for  in  section  288, 
he  must  set  np  the  fraud  at  the  commencement  of  the  suit,  or  at  least  before  jodg- 
ment,  and  cause  the  defendant  to  be  arrested  aind  held  to  bail.  Campbell,  J.,  in 
Lee  T.  Eliae^  1  Code  Rep.,  N.  S.,  117. 

/.  At  common  law,  a  defendant  cannot  be  discharged  from  arrest  in  a  civil  aDit, 
on  the  ground  that  he  was  insane  at  the  time  of  his  arrest,  or  became  so  ahorllj 
afterward.  North  v.  Vernev*  4  D.  and  E.,  121 ;  Kernott  v.  Norman,  S  ib.,  391; 
Steel  V.  Allen,  2  t6.,  362.  Bat,  by  a  statute  of  this  State,  to  organiie  SUte  losalie 
asylums,  dtc.,  it  is  enacted,  that  if  a  person  imprisoned  on  civil  process  beconiea  in* 
sane,  *^  the  judge  may  discharge  him  from  imprisonment,  and  order  him  into  aafe 
custody  and  to  be  sent  to  the  asylum."  He  may  be  arrested  again,  when  of  soand 
mind.  The  judge  has  no  power  to  diacharge  the  insane  prisoner,  except  for  the 
purpose  of  sending  him  to  the  asylum.    Bueh  v.  Peitiboney  1  Code  Rep.,  N.  S^  26i 

g,  A  aheriff  is  liable  to  arrest  in  like  manner  as  any  other  individual.  Hill  r- 
Lot,  10  Pr.  R.,  46. 

h.  A  defendant  cannot  be  twice  arrested  by  process  out  of  different  courts  in  tba 
same  State  for  the  same  cause  of  action.    Hemandex  v.  CarnobtU,  10  Pr.  R.,  433. 

t.  Proof  of  arrest  upon  process  out  of  one  court  is  sufficient  ground  to  disdbarga 
the  defendant  upon  a  second  arrest  for  the  same  cause  of  action  npon  procesa  itaoad 
out  of  the  other  court.  The  only  doubt  as  to  diacharging  the  defendant  from  tha 
second  arrest,  is  whether  the  plaintiff  is  not  entitled  to  elect  upon  which  ordar  of 
arrest  he  will  huld  the  defendant  And  perhaps  the  better  practice  is  to  reduce  the 
bail  in  one  case  to  a  nominal  amount,  similar  to  the  diacharge  on  common  bail  U* 

j.  An  order  staying  the  plaintiff's  proceedings  in  an  action,  has  reference  to  tha 
ordinary  proceedings,  but  does  not  prohibit  him  from  obtaining  an  order  of  arreat 
Thus  where,  after  verdict  for  the  plaintiff,  in  an  action  for  an  assault  and  battery, 
the  defendant  obtained  an  order  allowing  him  thirty  days  to  make  a  case,  and  direct- 
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ing  that  aU  proceedings  on  the  part  of  the  plaintiff  he  atayed  in  the  mean  time ^  hud 
the  plaintiff,  while  such  order  was  in  force,  obtained  an  order  of  arrest,  on  motion  to 
•et  aside  the  order  of  arrest,  it  was  held  that  the  plaintiff  might  obtain  such  order 
witbooi  violatiog  the  order  to  stay  the  proceedings.     Lapeove  ▼.  Hart,  9  Pr.  R.,  541. 

a.  It  being  shown  that  the  case  is  one  in  which  a  jadge  has  jurisdiction  to  grant 
an  Older  of  arrest,  the  manner  in  which  he  has  exercised  his  discretion  in  the  maU 
ter,  IB  not  the  subject  of  an  appeal.     lb, 

§  180.  [165.]  Order  for  arrest  hy  whom  made. 

An  order  for  the  arrest  of  the  defendant,  must  be  obtained 
from  a  judge  of  the  court  in  which  the  action  is  brought,  or 
from  a  county  judge. 

§  18;.  [166.]  (Amended  1849.)  Affidavit  to  obtain  order. 
To  what  actions  this  chapter  applicable. 

The  order  may  be  made,  where  it  shall  appear  to  the  judge 
by  the  affidavit  of  the  plaintiff,  or  of  any  other  person,  that  a 
sufficient  cause  of  action  exists,  and  that  the  case  is  one  of  those 
mentioned  in  section  179. 

The  provisions  of  this  chapter  shall  apply  to  all  actious  in- 
cluded within  the  provisions  of  section  179,  which  shall  have 
been  commenced  since  the  thirtieth  day  of  June,  1848,  and  in 
which  judgment  shall  not  have  been  obtained. 

Requioitee  of  Affidavit. 

6.  The  princtplet  of  the  former  practice  as  to  affidavits  to  hold  to  Imu!  showing 
canse  of  action,  and  counter  affidavits,  remain  as  onder  the  practice  prior  to  the  code. 
Martin  v.  Vanderlip,  1  Code  Rep.,  41 ;  3  Pr.  R.,  265;   Adams  v.  JIfi/.'s,  t6.,  219. 

e.  The  followio|r  case  from  the  English  reports,  respecting  the  practice  on  affida- 
vits to  hold  to  bail  and  connter  affidavits^  we  deem  worth  insertion : 

An  order  of  arrest  had  been  obtained  in  an  action  on  contract  on  an  affidavit  of 
the  existence  of  a  sufficient  canse  of  action,  and  that  the  defendant  was  about  to  quit 
the  eoontry.  On  a  motion  to  set  aside  the  order  of  arrest,  on  the  ground  that  the 
defendant  was  an  infant  at  the  time  of  making  the  contract,  Coleridge,  J.,  in  deny- 
ing the  motion,  said,  '*  It  is  of  no  use  going  into  the  facts  if  I  cannot  consider  them. 
I  am  clearly  against  yon  on  the  principle.  Though  this  is  not  an  old  act  of  parlia- 
ment* I  believe^  the  practice  under  it  has  been  quite  uniform,  and  quite  contrary  to 
that  for  which  you  are  now  contending.  Formerly  if  an  affidavit  of  debt  was  made, 
it  was  sufficient  to  ground  a  capiaa  The  only  check  on  these  proceedings  was  the 
power  of  bringing  uie  bail-bond  before  the  court,  and  the  liability  to  costs  under  the 
statute  43-Greo.  3,  c.  46,  if  the  party  had  been  held  to  bail  for  an  excessive  amount 
The  Btatate  1  &  2  Vict,  o.  110,  provides,  in  section  ],  that  no  person  shall  hence- 
forth be  arrested  on  mesne  process  except  in  the  cases  afterwards  provided  for  in  the 
sUtBte  Section  3  reserves  the  power  of  holding  the  defendant  to  bail  when  the 
plaintiff  shall  show  to  the  satisfaction  of  a  judge  that  he  has  a  cause  of  action  to  the 
amount  of  J620  or  upward,  or  has  sustained  damage  to  that  amount,  and  that  there 
is  probable  cause  for  believing  that  the  defendant  is  about  to  quit  England.  One  of 
these  points  goes  to  the  foundation  of  the  action,  that  is,  directly  to  the  merits.  The 
other  is  a  matter  collateral,  namely,  whether  the  defendant  is  about  to  quit  the 
eoantry.  Section  6  gives  the  defendant  liberty  to  apply  to  a  judge,  or  the  court,  to 
be  discharged  out  of  custody.  I  quite  agree  that  there  is  nothing  in  the  words  of 
the  act  to  show  that  any  distinction  is  to  be  made  between  the  two  questions ;  but 
the  judges  have  held,  that  as  before  the  act  people  were  never  allowed  to  deny  the 
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'' truth,  of  the  affidavit  to  bold  to  bail,  becanae  that  waa  matter  whioh  weat  to  the 
merita,  and  waa  ultimately  to  be  tried  by  the  jury  ;  ao  now,  for  the  aarne  reaaon,  ai 
to  the  exiatenee  of  a  debt  or  cauae  of  actioo  the  practice  ia  to  atand  aa  before,  and 
the  affidavit  therefore  ia  coDclusive,  aubject  however  to  ita  being  impeached  for  nat- 
ter apparent  on  the  face  of  it  ;  the  only  question  which  the  judge  entera  into,  ii 
whether  the  party  ia  about  to  leave  the  kingdom.  As  that  point  cannot  be  diacoiaed 
elsewhere,  the  partiea  are  heard  upon  the  roerita.  On  that  ground  the  defendant  ii 
allowed  to  file  affidavita,  and  the  plaintiff  may  file  further  affidavitSL  The  coaiti 
have  never  gone  beyond  that.  If  I  were  now  to  receive  affidavits  aa  to  the  eanse  of 
action,  there  might  be  this  uconvenieuce :  I  might  discharge  the  defendant  on  tiie 
caae  made  by  the  affidavita,  but  the  jury  might  take  an  entirely  di£ferent  view  of  the 
matter ;  and  the  result  would  be  that  the  plea  would  not  be  made  out,  and  yet  in  the 
mean  time  the  defendant  might  have  left  the  country.  The  practice  baa  nnifomdy 
been  the  other  way.  It  ia  founded  upon  a  full  conaideration  of  what  the  law  wv 
before,  and  what  would  be  the  moat  convenient  and  equitable  rule  to  pursue  (or  the 
future."  Copeland  v.  Child,  22  Law  Jour.,  (N.  S.),  Q.  B.,  279 ;  17  Jar.,  506;  I 
Com.  Law  Rep.,  204  ;  18  £ng.  Law  and  Eq.  R,  376. 

a.  The  affidavit  to  authorize  this  order  muat  be  positive,  and  make  out  a  jpruna 
facie  case  against  the  defendant.  Mariin  ▼.  Vmhaerlipj  1  Code  Rep.,  41 ;  3  Ft'^> 
265  ;  Adamt  v.  MilU,  t6.,  219.    It  must  show, 

1st,  That  a  sufficient  cauae  of  action  exists ; 

2d,  That  it  la  among  those  specified  in  the  179th  aection. 

b.  It  ia  not  sufficient  to  state  that  "  the  case  is  one  of  those  mentioned  in  sedioa 
179"  It  must  appear  from  the  facta  atated  that  it  ia  such  a  case.  Pindar  v.  Bltek, 
2  Code  Rep.,  53  ;  4  Pr.  R,  95. 

e.  The  affidavit  need  not  atate  that  **  an  action  haa  been,  or  ia  about  to  be  cod* 
raenced."    Jb, 

d.  The  **  name  "  of  the  party  to  be  arrested  need  not  be  stated.  If  onknvni|be 
may  be  designated  as  **  the  real  defendant "  in  the  an  it  or  proceeding,  and  whoiB 
name  ia  not  known,  or  by  any  name,  aa  for  inatance,  **  The  man  in  command  of  tit 
Sloop  Hornet."    lb. 

e.  Tlie  '*  entitling  the  affidavit  in  a  auit*'  may  now  be  disregarded.    lb. 

f.  An  affidavit  atating  that  a  defendant  is  "  going  to  California,"  is  not  sufficient* 
It  must  appear  that  the  defendant  ia  "  going  out  of  the  State  with  an  intent  to  take 
up  his  residence  "  at  the  place  indicated.     Broj^hy  v.  Rodgere,  7  Leg.  Obs.,  152. 

g.  The  affidavit  must  show  that  the  defendant  haa  remoyed  or  disposed  of  la 
property,  or  is  about  to  do  so,  eecrelly,    Anon.^  2  Code  Rep.,  51. 

A.  The  affidayit  may  he  on  information  and  belief,  but  muat  in  that  caae,aet  ftitli 
the  aource  of  such  information,  and  a  belief  in  its  truth,  and  the  f$ielM  and  oireaa- 
stances  on  which  such,  deponent's  belief  is  founded.  And,  per  Edmonds,  J. :  *^  It 
would  not  do  to  lay  it  down  as  a  general  rule,  that  an  order  of  arreat  cooM  nertr 
be  granted  on  information  and  belief,  or  without  a  positive  avtfment  of  iads  by 
persons  conversant  of  them.  That  would  be  to  forbid  an  arrest  in  a  large  cIb0  of 
cases,  where  it  would  be  manifestly  proper,  such,  for  instance,  as  those  where  t 
purchaser  from  the  country  makea  representations  in  the  city  ^e  truth  or  falsity  of 
which  can  he  ascertained  only  in  the  country,  in  the  vicinity  of  the  porchaser's  rea- 
dence.  Such  a  rule,  in  that  caae,  especially  where  the  contract  of  aala  is  reacinded 
becauae  of  fraudulent  representations,  would  require  for  a  provisional  remedy  if 
much  OTidenoe  as  would  be  necessary  for  a  final  recovery.  But  on  the  other  haadi 
those  considerations  would  not  justify  the  ordering  an  arrest  upon  the  general  auc- 
tion oontained  in  this  case,  that  the  plaintiff  baa  been  informed  and  believea  that  the 
repreaentation  waa  fulae.  The  nature  and  quality,  and  perbapa  the  aourcss  of  the 
information  obtainedi  muat  be  aet  forth,  ao  that  the  court  may  be  able  to  ascertsia 
whether  the  party  ia  right  in  entertaining  the  belief  to  which  he  deposea  By  the 
code,  the  officer  applied  to  for  the  order  to  arrest,  must  determine  upon  the  prspnctf 
of  granting  it.  There  must  be  something  for  his  mind  to  act  upon.  He  mast  enter- 
tain a  belief  that  the  charge  made  is  true.    Such  an  affidavit  aa  that  need  ia  thii 
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case  would  answer  Doaa  of  these  requisites,  bot  woald  substitnts  the  belief  of  the 
party  for  that  of  the  jad^e.     Whitlock  v.  Both,  5  Pr.  R.,  143. 

s.  "If,  in  this  case,  the  plaintifThad  statedt  hat  he  bad  made  inquiries  in  Michigan, 
aod  had  there  been  informed  by  Churchill  and  others,  who  would  be  likely  to  kuow, 
that  there  was  no  such  firm  as  Chnrohill  &  Co.,  or  that  defendant  had  never  been  a 
member  of  it;  or  if  he  had  atated  that  he  had  ascertained,  stating  Uie  source  of  his 
information,  that  Ch.nrchili  had  made  oath  in  court  there,  that  there  waa  no  anch 
firm,  there  would  have  been  something  for  the  judge's  mind  to  act  upon,  some  means 
for  that  officer's  determining  whether  the  plaintiff  was  right  in  believing  the  repre- 
santatJOB  fake ;  there  would  have  been  aome  raeaoa  afforded  the  defendant  of  testing 
the  aecQiaey  of  the  plaintiff 'a  affidavit,  aome  mode  provided  of  insuring  accuracy  by 
the  fear  of  a  conviction  for  perjury.    But  upon  this  affidavit  there  is  not  only  nothing 
for  the  jodge's  mind  to  act  upon  and  ascertain  whether  the  plaintiff's  belief  was  well 
fouoded,  bat  no  means  for  the  defendant's  proving  the  incorrectneea  of  the  affidavit« 
hovever  Caise  it  might  be,  and  no  mode  of  punishing  auch  falsehood.    To  allow  such 
a  praetioe,  would  be*  in  faot,  substituting  the  opinion  of  the  party  for  that  of  the 
judge,  and  removing  all  oontrel  and  auperviaion  by  the  judges,  whioh  the  law  has 
provided  over  the  power  of  arresting  def^'udants.    So  far  as  the  facts  may  be  within 
the.  knowledge  of  the  plainti^  such  as  the  existenoe  of  the  debt  and  the  manner  in 
which  it  was  contracteid,  they  must  be  stated  positively ;  but  so  far  as  they  necessa- 
rily rest  on  information  derived  from  others,  they  must  be  so  stated,  when  the  aouroea 
and  Datura  of  the  information  are  particularly  aet  out,  and  good  reaaon  is  givan  why 
a  poaitive  atatement  of  them  cannot  be  procured.    Jb. 

b,  '^The  original  affidavit,  therefore,  on  which  the  order  of  arrest  waa  obtained 
in  this  ease^  was  defective,  and  did  not  warrant  the  defendant's  arrest.  The  other 
affidavita  uaed  on  Ibe  motion  do  not  supply  the  defect.  The  only  material  additional 
allef^ation  coatained  in  them  ia  in  referenee  to  ChurchilPa  affidavit  in  the  courts  of 
Michigan.  That  affidavit  is  not  so  verified  that  itoan  be  referred  to  as  snob  on  this 
motion,  audit  is  presented  simply  as  a  paper  whioh  the  plaintiff  is  informed  and  ba- 
iievas  is  a  copy  of  one  filed  in  Michigan.  There  is  no  statement  of  the  sources  of 
that  information,  no  means  of  the  defendant's  ascertaining  whether  sneh  information 
had  actually  been  received  by  the  plaintifl^  ner  for  the  court'a  deterroialug  whether 
he  waa  right  in  believing  it  It  is,  in  faot,  liable  to  the  same  objection  that  exists 
against  the  original  affidavit,  and  i>oth  are  defective,  inasmuch  as  they  substitute  the 
belief  of  the  party  for  that  of  the  judge.  The  order  of  the  special  term  must  be  af- 
firmed with  costs.     lb. 

e.  '*  In  an  action  for  a  malicious  proaecntion,  an  affidavit  for  holding  the  defend- 
ant to  bail  is  insufficient  when  it  atates  only  in  general  terroa  the  existence  of  malice 
and  the  want  of  probable  caoae.  The  facts  which  are  relied  on  as  a  prima  facie  evi- 
denoe  of  a  want  of  probable  cauae  must  be  set  forth  in  the  affidavit,  so  as  to  enable 
the  jodgo  to  whom  the  application  for  the  order  of  arrest  is  made,  to  draw  the  proper 
coodoatou  of  law.  If  such  facta  are  omitted,  the  party  swears  only  to  his  own  be- 
lief, and  hie  opinion  or  that  of  hia  counsel  is  substituted  for  a  judicial  decision."  Van" 
derpQoi  V.  JTissam,  4  Sand.  715. 

d  An  affidavit,  that  the  defendant  "  has  removed  or  disposed  of  his  property  with 
intent  to  defraud  his  creditors,"  would  be  insufficient,  uulees  facta  and  circumstances 
to  warrant  anch  a  conclusion,  were  atated.     Fro9t  v.  Willard,  9  Barb.  440. 

f .  A  man  may  be  a  citixen  of  one  State,  and  yet  reside  a  large  portion  of  hia 
time  in  another ;  an  affidavit,  therefore,  that  a  defendant  is  a  citizen  of  another 
State,  ia  not  equivalent  to  an  allegation  that  the  defendant  ia  not  a  reMideni  t^fthM 
State.    MeKiernan  v.  Massingell,  6  Sme.  &  M.,  377. 

/.  Where  it  is  charged  that  the  defendant  is  about  to  dispose  of  his  property  with 

intent  to  defraud  bis  creditors,  the  judge  must  have  legal  evidence  tending  to  convict 

the  defendant  of  auoh  a  charge  before  granting  the  order.    The  weight  and  oendn- 

nveneaa  of  anch  evidence  is  in  the  discretion  of,  and  to  be  decided  by  the  judge  {  and 

^  his  decision  is  conclusive.    Courter  v.  MeNamara,  9  Pr.  R.,  255. 

g.  '^[here  an  order  of  arrest  is  made  on  reading  the  complaint  (duly  verified)  and 
an  affidavit,  the  order  will  be  sustained  if  auffioient  appear  by  the  complaint  and  af- 
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fidayit  to  wamnt  it,  although  the  affidavit  alone  may  not  be  aiifficieDt,    Brady  y, 
Biutll,  I  Abbott,  76. 

a.  Patting  in  and  perfecting  bail  ie  a  waiyer  of  all  defects  in  the  affidavit.  Sityh 
art  T.  Howard,  15  Barb.  26. 

§  182.  [157.]  Security  hy  plaintiff  hefcre  order  of  arrest. 

Before  making  the  order  the  jndge  shall  require  a  written 
imdertakiDg  on  the  part  of  the  plaintiff,  with  or  without  sureties, 
to  the  effect,  that  if  the  defendant  recover  judgment,  the  plain- 
tiff will  paj  all  costs  that  may  be  awarded  to  the  defendant, 
and  all  damages  which  he  may  sustain  by  reason  of  the  arrest, 
not  exceeding  the  sum  specified  in  the  undertaking,  which 
shall  be  at  least  one  hundred  dollars.  If  the  undertaking  be 
executed  by  the  plaintiff,  without  sureties,  he  shall  annex 
thereto  an  affidavit  that  he  is  a  resident  and  householder  ^ 
freeholder  within  the  State,  and  worth  double  the  sum  speci- 
fied in  the  undertaking,  over  all  his  debts  and  liabilities. 

6.  Thianndertaking  most  be  filed  with  the  clerk  of  the  conrt  (lee.  423) ;  batii» 
copy  need  beierved  on  the  defendant.    Leopold  v.  Poppenkeimer,  1  Code  Rep^  39. 

e.  The  omission  to  serre  a  copy  of  the  order  of  arrest,  at  the  time  of  the  arreit^ 
is  an  irregnlarity  only,  and  does  not  entitle  the  defendant  to  his  discharge.  Keeler  t. 
Belio,  3  Code  Rep.,  183  ;  Courier  ▼.  MeNamara ,  9  Pr.,  R.,  257.  Bnt  the  def<^B^ 
ant  may  move  for  an  order  on  the  plaintiff  to  serre  hira  with  a  copy  of  the  order  of 
arrest,  and  his  motion  will  be  granted  with  costs.  lb.  Probably,  however,  toentitk 
liim  to  costi^  it  will  be  held  that  he  should  first  demand  a  copy ;  and  if  it  were  re- 
fused him,  then  he  wi)l  be  entitled  to  baTO  an  order  made  with  costs. 

d.  By  role  88  of  the  supreme  court  rules,  the  sheriff  is  required  to  file  with  the 
derk  the  affidavits  on  which  an  [order  of]  arrest  is  made,  wiihiu  ten  days  after  the 
arrest 

e.  The  presumption  is  that  the  judge  does  his  duty,  in  ascertaining  to  his  sstiefac- 
tion  the  solvency  and  sufficiency  of  the  sureties  in  all  cases ;  and  although  such  clS* 
eerroay  be  deceived,  or  the  sureties  may  subsequently  become  insolvent,  itcaoooly 
be  replied  that  no  remedy  is  provided  for  such  contingencies.  Proskey  v.  Weif,  8 
Sme.  &  M.,  718  ;  Courier  v.  MeNamara,  9  Pr.  R.,  257. 

/.  If  the  undertaking  given  on  the  granting  of  the  order  be  irregular,  the  substi- 
tution afterwards  of  another  by  leave  of  the  court,  will  not  cure  the  defect;  for  the 
statute  requires  the  undertaking  to  be  given  before  roakiog  the  order.  Houston  t. 
Beleker,  12  Sme.  &  M.,  514.  Might  not  any  irregularity  he  rectified  by  amendmeot, 
■0  as  not  to  render  a  new  undertaking  necessary  ? 

g.  Where  a  statute  requires  a  bond  and  security  from  the  party,  a  bond  by  • 
Buretv  only,  withontjoining  the  party,  held  not  to  be  a  compliance  with  the  statute 
(Fora  V.  Hurd,  4  Sma  &  M.,  683)  ;  and  it  seems  that  to  warrant  an  order  of  arreft 
the  undertaking  must  be  executed  by  the  plaintiff  (except  where  the  plaintiff  is  a  mar- 
ried woman  or  an  infant).    Rnhardeon  v.  draigt  1  Duer,  666. 

k.  It  rests  entirely  in  the  discretion  of  tha  judge  making  the  order  whether  oroot 
the  plaintiff  shall  give  security.  Courier  v.  MeNamara,  9  Pr.  R.,  255  ;  Riehardtn 
V.  Craig,  I  Duer,  666. 

See  Supreme  Court  Rules,  Role  71.  ' 
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§  183.  [158.]  (Amended  1849.)  Order ^  wJien  made,  and  iU 
fbrm. 

The  order  maj  be  made  to  accompany  the  snmmons,  or  ^ft 

anj  time  afterwards,  before  judgment.    It  shall  require  the 

sheriff  of  the  county  where  the  defendant  may  be  found,  forth- 

mth  to  arrest  him  and  hold  him  to  bail  in  a  specified  sum,  and 

to  return  the  order  at  a  time  and  place  therein  mentioned,  to 

the  plaintiff  or  attorney  by  whom  it  shall  be  subscribed  or  in> 

dorsed. 

a.  No  copy  of  the  undertaking  need  be  delivered  to  the  defendant  Whnn  the 
officer  iaiaes  the  order  of  arrest,  he,  in  effect,  decides  on  the  rafficienoy  of  the  nn- 
dertaking,  and  soch  deciaion  la  rca  adjudieata.  The  oode  deprives  the  defendant  of 
any  beaftt  of  exception  to  the  anreties  in  perwnam;  the  delivery,  therefore,  to  hinii 
of  a  copy  of  the  undertaking,  would  be  useless.  Per  Ulahoeffer,  Judge,  Leopold  v. 
Poppenheimer,  2  Code  Rep  ,  39. 

b.  In  actions  for  penalties  or  forfeitures  given  by  statnte,  an  endorsement  is 
required  on  the  order,  referriog  in  general  terms  to  the  statute  upon  which  the  notion 
is  broogfat.    2  R.  S.,  395.  s.  7. 

e.  Amount  of  bail. — ^TJnder  the  former  practice,  the  defendant's  bail,  in  actions 
lor  money  demands,  had  to  justify,  except  in  certain  cases,  to  double  the  amount  of 
debtor  damages  indorsed  on  the  writ.  1  Wend.,  107  ;  2  Hill,  279  ;  1  Hall,  237. 
A»,  where  the  amount  sworn  to  by  the  plaintiff  was  very  large,  the  bail  might  bo 
reqaired  in  a  reasonable  sum  beyond  that  amount.  1  Wend.,  1U7.  In  other  actions 
the  amount  was  fixed  by  the  judges  granting  the  order,  as  is  the  praolioe  now  in  all 
oaiet;  and  where  the  sum  in  which  the  defendant  was  held  to  bail  was  too  large, 
application  might  be  made,  and  still  may  be  made,  to  mitigate  it.  Bunting  y» 
Brows,  13  Johns.  R.,  425 ;  Section  204  of  this  code. 

d.  Under  the  former  practice  the  ordinary  amount  of  bail  was  H^OO.  Bullingdll 
V.  Bwrnie,  1  Hall.  237.  And  where,  since  the  code  went  into  effect,  in  an  action 
for  libel,  it  appeared  that  the  libel  was  not  of  an  aggravated  character,  and  that  one 
defendant  was  a  permanent  resident  of  the  county,  and  a  freeholder  and  householder 
therein,  and  that  Uie  other  defendant  was  a  permanent  resident  of  the  said  county, 
and  a  booseholder,  the  court,  on  motion  to  reduce  the  amount  of  bail,  fixed  the  same 
at  $500.    Baker  v.  8u>aekhamer,  3  Oode  Rep.,  248. 

e.  Where  the  defendant  is  a  permanent  resident^  a  less  amount  of  securit^for 
his  appearance  is  required  than  where  the  defendant  is  a  transient  person.    Jb. 

§  lfl[4.  [159.]  Affidavit  and  order  to  he  delivered  to  sheriff, 
and  copy  to  defendmU. 

The  affidavit  and  order  of  arrest  shall  be  delivered  to  the 
fiheriff,  who,  upon  arrestidg  the  defendant,  shall  deliver  to  him 
a  copy  thereof. 

See  note  e.  to  section  182. 

§  185.  [160.]  Arrest  how  made. 

The  sheriff  shall  execnte  the  order  by  arresting  the  defend- 
ant, and  keeping  him  in  custody  nntil  discharged  by  law ;  and 
may  call  the  power  of  the  coonty  to  his  aid,  in  the  execution  of 
the  arrest,  as  in  case  of  process. 
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«.  The  defendant  is  entitled  to  the  liberties  of  the  jail,  en  ghrinr  a  piopf  r  bond. 
3  R.  S.,  352,  353,  at.  43  to  47. 

6.  If  the  defendant  etcape  volantarily,  the  sheriff  may  retake  him  at  any  time 
before  the  return  day  named  in  the  order,  bat  not  after.  4  M.  A.  SL,  397«  Bat  if 
the  escape  be  neglig^nt^  then  the  sheriff  may  retake  the  defendant  at  any  tine, 
eyen  on  a  Sunday.  1  Aroh.  Pr.,  65;  1  Sannd.,  35;  6  Mod.,  95.  If  the  sheriiTdo 
not  retake  the  defendant,  he  is  liable  to  an  action  at  the  auit  of  tbe  plaQitif  lor 
damages.    5  Johna  R.,  182 ;   18  t6.,  496  ;  9  Wend.,  209. 

§  186.  [161.]  Defendtmt  to  ie  dischourged  on  hul  or  dqioeU. 

The  defendant  at  any  time  before  execution,  eball  be  dis- 
charged from  the  arrest,  either  upon  giring  bail,  or  upon  de- 
positing the  amount  mentioned  in  the  order  of  arrest,  as  pro- 
vided in  this  chapter.  , 

§  187.  [162.]  £ailj  how  given. 

Hie  defendant  may  give  bail,  by  causing  a  written  under- 
taking to  be  executed  by  two  or  more  sufficient  bail,  stating 
their  places  of  residence  and  occupations,  to  the  effect  that  the 
defendant  shall  at  all  times  render  himself  amenable  to  the 
process  of  the  court,  during  the  pendency  of  the  action,  and  to 
such  as  may  be  issued  to  enforce  the  judgment  therein,  or  if  he 
be  arrested  for  the  cause  mentioned  in  the  third  subdivision  of 
section  179,  and  imdertaking  to  the  same  effect  as  that  proTided 
by  section  211. 

e.  The  foUovlVng  penrons  cannot  be  bail: 

Officers  of  the  different  oourU,  as  atUtfnays.  15  Johna.  B.,  535 ;  1  Wend., 
35;  Dong.,  467,  n. ;  Cowp.,  638. 

Attorneys*  partners  and  clerks.  1  P.  and  R.,  9  ;  2  East,  182;  1  H.Bl, 
76 ;  2 16.,  349  ;  2  B.  and  P.,  504. 

Sheriffs  and  their  officers.  22  Johns.  fL,  129 ;  2  W.  Bl.,  799 ;  2  Stra.,  690: 
1  Qhitt  R,  713. 

Turnkeys  and  jailors.    2  B.  and  P.,  150. 

Persons  who  hsTO  been  indemnified  by  the  defendant's  attorney.  1  Biog., 
64—423;  1  B.  and  P.,  103  ;  and  1  Dowl.  P.  C,  1. 

PerMns  who  have  been  once  rejected  as  bail.  3  D.  and  B.,  5  ;  1  Gbitt.  lit 
€2,  676. 

And  persons  of  infaaons  character.  4  T.  R,  440;  1  DowL  P.  C,  183;  3 
ib.,  320 ;  2  Chitt,  98. 

d.  The  sheriff  is  bound  to  take  the  bail,  provided  they  are  sufficient;  and  if  lie 
refused,  he  was  liable  to  an  action.  2  Saund.,  61,  o.  5 ;  15  East.,  320 ;  7  Jobiii- 
R.,  138,  512. 

e.  See  section  304  as  to  effect  of  giving  bail. 

§  188.  [163.]  (Amended  1849-1851.)  Surrender  of  defend- 
ant. 

At  any  time  before  a  failure  to  comply  with  their  undertak- 
ing, the  bail  may  surrender  the  defendant  in  their  exoneration, 
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or  he  may  snrronder  himself  to  the  sheriff  of  the  county  where 
he  was  arrested,  in  the  following  manner : 

1.  A  certified  copy  of,  the  undertaking  of  the  bail  shall  be 
deliyered  to  the  sheriff,  who  shall  detain  the  defendant  in  his 
custody  thereon,  as  upon  an  order  of  arrest,  and  shall,  by  a  cer- 
tificate in  writing,  acknowledge  the  surrender; 

2.  Upon  the  production  of  a  copy  of  the  undertaking  and 
sheriff's  certificate,  a  judge  of  the  court,  or  county  judge,  may, 
upon  a  notice  to  the  plaintiff  of  eight  days  with  a  copy  of  the 
certificate,  order  that  the  bail  be  exonerated ;  and  on  filing  the 
order  and  the  papers  used  on  such  applieatioB,  they  shall  be  ex- 
onerated accordingly.  Bat  this  section  shall  not  apply  to  an 
arrest,  for  the  cause  mentioned  in  subdivision  3  of  section  179, 
so  as  to  discharge  the  bail  from  cm  wndertahing  given  to  the 
effect  provided  hy  section  211. 

a.  The  amandmeDt  of  1851  is  the  addition  of  tho  pari  in.  itnlia 

k  "The  exaeation  of  the  andertaking  fisfw  the  oharaoter  of  the  parties  a«  baUf 
if  they  are  not  excepted  to ;  or  if  exceptad  to  and  they  jnalifjr  aa  bail,  the  aheriflFis 
ezooerated  ffom  liability ;  if  they  are  ezeepted  to  and  do  not  jiiatity,  they  are  \nh\v 
tt  the  aheriff.  Jnatificatbn  does  not  inoreaae  or  diminiafa  their  liability.  R  ia  only 
a  qaeatien  whether  the  aheriff  ahali  be  exonerated,  or  whether  he  ahall  atand  betWeett 
the  bail  and  the  plaintiff  in  the  action."  Bail  who  have  not  jnatified,  are  in  the 
position  of  bail  to  the  aheriff ;  and  they  have  the  right,  aa  anoh  bail,  to  aorrender  the 
defondaat.  And  in  all  oaaes  where  bail  are  excepted  to  and  do  not  juallfy ,  they  may 
iORender  the  defendanL    Re  Taylor,  7  Pr.  R.,  214.    Humphrey,  Connty  htd^ 

§  189.  [164.]    Surrender  of  B^endant. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at 
any  time  or  place,  before  they  are  finally  charged,  may  them- 
selves arrest  him,  or  by  a  written  authority,  endorsed  on  a  cer- 
tified copy  of  the  undertaking,  may  empower  any  person  of 
suitable  age  and  discretion  to  do  so. 

a.  The  authority  to  arraat  need  not  be  aigned  by  all  the  bail ;  and  the  authority 
to  arraat  of  aome  of  the  bail,  wonld,  it  aeema,  be  good  although  the  other  bail  ahould 
objeet    Re  Taylor,  7  Pr.  R.,  214.    Hwmphrey,  Connty  Judge. 

§  190.  [165.]    JSml  how  proceeded  against. 
In  case  of  fiailare  to  comply  with  the  undertaking,  the  bail 
may  be  proceeded  against,  by  action  only. 

h.  The  anretiee  to  an  Undertaking  of  bail  in  an  action  agaioat  them  after  breach, 
caDnoC  queation  the  liability  of  their  principal  to  arreator  impriaonment.  The  nnder- 
taking  importa  that  liability,  and  the  aaretiea  are  eatopped  from  controverting  it 
Ortgonf  w.  Levy,  12  Barb.  610;  7  Pr.  R.,  37. 

c.  Snretiea  cannot  defend  on  the  ground  of  the  illegality  of  the  order  of  arreat, 
or  that  no  execution  againat  the  peraon  could  iaaue  upon  the  judgment    Their  only* 
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romedy  m  to  move  for  an  ezoneretnr  to  be  entered,  on  the  nadertaking  npon  sor* 
render  of  the  jadgmeot  debtor  to  the  sheriff    lb, 

§  191.  (166.)  (Amended  1849.)    JBail  Tuxw  exonerated. 

The  bail  maj  be  exonerated,  either  bj  the  death  of  the  de. 
fendant  or  his  imprisonment  in  a  State  prison,  or  bj  his  l^al 
discharge  from  the  obligation  to  render  himself  amenable  to  the 
process,  or  by  his  surrender  to  the  sheriff  of  the  county  'where 
he  was  arrested,  in  execution  thereof,  within  twenty  days  after 
the  commencement  of  the  action  against  the  bail,  or  within 
such  further  time  as  may  be  granted  by  the  court. 

a.  See  Soflin  y.  Fowler^  16  Johns.  R^  335 ;  Mannin  t.  Partridge,  14  East,  599 ; 
and  where  compliaooe  with  the  nndertakiog  is,  without  any  default  of  the  priaeiptl 
or  his  baili  rendered  impossible  or  illegal,  the  bail  are  dischargred  from  a  oomplisoca 
with  the  nndertakiog.    Brown  ▼.  Dillakunty,  4  Sme.  &  M.,  713. 

6.  The  court  may,  in  the  exercise  of  its  diseretion»  exonerate  bail  after  the  tapn 
of  more  than  twenty  days  from  the  commencement  of  the  soit  against  them.  GH- 
bert  y.  Bulkley  (1  Doer,  668).  Thus,  where,  in  an  action  against  bail,  they  had  not 
surrendered  their  principal  within  twenty  days  from  the  commencement  of  the  ic* 
tion,  but  after  the  expiration  of  such  twenty  days  moved  to  be  exonerated  on  sor- 
reiider  of  their  principal  and  payment  of  the  costs  of  the  action, — ^the  motioB  wu 
granted;  and  all  the  judges  of  the  superior  court  concurred  in  the  opinion  *' that 
whatever  construction  they  might  have  been  forced  to  give  to  section  191  had  it 
stood  alone,  they  certainly  possessed  the  discretion  given  by  section  174  to  allov 
any  act  to  be  done  after  the  time  limited  therefor.  The  surrender  of  their  priooffMl 
by  bail  was  in  their  judgment  an  act  which  these  general  words ahonld  be  construed 
to  embrace.'' 

e.  Under  the  former  practice,  where  bail  was  substituted,  the  liability  of  the  for- 
mer sureties  remained  until  an  exoneretur  was  entered,  1  Taunt,  427  ;  6  BiDg.,S51. 
They  might  move  for  an  exoneretur  at  any  time  before  they  were  sued,  or  eveo  after 
in  some  cases,  and  on  payment  of  costs.  4  Burr.,  9107 ;  Say.,  58  ;  1  W.  BK,  46S; 
1  Arch.  Pr.,  107.  But  if  bail  are  excepted  to,  and  fail  to  justify,  they  cease  to  be 
bail  and  are  discharged.    1  Cow.,  54-60 ;  2  ib.,  514  ;  9  Wend.,  477. 

See  the  last  sentence  in  section  188. 

§  192.  [167.]  (Amended  1849.)  Delivery  of  undertaking 
to  plaintiffs  and  its  acceptance j  or  rejection  h/  him- 

Within  the  time  limited  for  that  purpose,  the  sheriff  shall 
deliver  the  order  of  arrest  to  the  plaintiff^  or  attoitiey  by  whom 
it  is  subscribed,  with  his  return  endorsed,  and  a  certified  copy 
of  the  undertaking  of  the  bail.  The  plaintiff,  within  ten  dajB 
thereafter,  may  serve  upon  the  sheriff,  a  notice  that  he  does  not 
accept  the  bail,  or  he  shall  be  deemed  to  have  accepted  it,  and 
the  sheriff  shall  be  exonerated  from  liability. 

§  193.  [168.]  (Amended  1849-1861.)  Mtice  of  justify 
Hon. — New  hail. 

On  the  receipt  of  such*  notice,  the  sheriff  or  defendant  may, 
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within  ten  days  thereafter,  give  to  the  plaintiff,  or  attorney  by 
-whom  the  order  of  arrest  is  subscribed,  notice  of  the  justifica- 
tion of  the  same  or  other  bail  (specifying  the  places  of  residence 
and  occupations  of  the  latter)  before  a  judge  of  the  court,  or 
county  jadge,t  At  a  specified  time  and  place ;  the  time  to  be 
not  less  than  five  nor  more  than  ten  day«  thereafter.  In  case 
other  bail  be  given,  there  shall  be  a  new  undertaking  in  the 
form  prescribed  in  section  187. 

c.  The  amendment  of  1851  consists  in  striking;  out  the  words  *<copy  of  the  nn> 
derukin;  and''  at  the  part  where  the  asterisk  is  placed ;  and  the  words  ' '  or  justice  of 
the  peace"  where  the  obelisk  is  placed. 

h.  By  giving  notice  of  jostification,  the  defendant  waiyea  every  defect  in  the  no- 
tice of  exception  and  irregularity  in  the  service  of  it.  1  H.  BL,  106-80 ;  1  Arch. 
Pr,,  108. 

c.  Farther  time  to  serve  notice  of  justification  may  be  obtained.  1  Tidd.  Pr., 
372.  *  Nothing  is  said  either  in  the  former  books  of  practice  or  in  the  code,  with  re- 
gard to  excepting  to  the  bail*  where  after  notice  of  exception  the  defendant  serves 
notice  of  the  justification  of  new  bail.  It  seems  that  the  exception  to  the  first- 
named  bail  extends  to  those  substituted.  When  interest  excluded  a  party  from  being 
a  wilnesi,  bail  were  sometimes  changed  that  they  might  be  called  as  witnesses  for 
the  defendant    This  cannot  occur  now. 

§  194.  [169.]  (Amended  1849.)     Qualifications  of  hail. 
The  qualifications  of  bail  must  be  as  follows : 

1.  Each  of  them  must  be  a  resident,  and  householder  or 
freeholder,  within  the  State. 

2.  They  must  each  be  worth  the  amount  specified  in  the  or- 
der of  arrest,  exclusive  of  property  exempt  from  execution ;  but 
the  judge,  or  a  justice  of  the  peace^  on  justification  may  allow 
more  than  two  bail  to  justify  severally  in  amounts  less  than 
that  expressed  in  the  order,  if  the  whole  justification  be  equiv- 
alent to  that  of  two  suflScient  bail. 

^.  As  by  section  193,  as  amended  in  1851,  notice  of  justifying  bail  can  only  be 
giren  **  before  a  judge  of  the  court,  or  connty  judge,"  the  words  "  a  justice  of  the 
peace,''  having  been  struck  out  from  section  193,  it  must  follow  that  the  word 
**jodge"  in  this  (194th)  section,  as  also  in  sections  195  and  196,  means  ''judge  of  the 
coart  or  county  judge."  This  was  certainly  its  meaning  in  the  code  of  1849,  and 
there  is  no  reason  why  its  signification  ahould  be  changed.  The  words  "  or  a  justice 
of  the  peace"  in  sections  194^  195,  and  196  are  mere  surplusage. 

See  note  to  section  187. 

§  195.  [170.]  (Amended  1849.)    Justification  of  hail. 

For  the  purpose  of  justification,  each  of  the  bail  shall  attend 
before  the  judge,  or  a  justice  of  thepeace^  at  the  time  and  place 
mentioned  in  the  notice,  and  may  be  examined  on  oath,  on  the 
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part  of  the  plaintiff,  toucbing  his  sufficiency,  in  snch  manner  as 
the  judge  or  justice  of  the  peace  in  his  discretion  may  think 
proper.  [Hie  examination  shall  be  reduced  to  writing  and  sub- 
scribed by  the  bail,  if  required  by  the  plaintiff. 

0.  The  ball  mnit  jtiitfrySn  the  eonnty  where  the  defbiidknt  thall  haTebeeoarRflt- 
•d,  or  where  the  bail  reside.    Rale  83  of  the  Sapreme  Court  Rales. 

b,  Oppoeitton  to  bail  i«  oaoally  oa  the  groand,  either  of  aoine  defect  or  irregnlarity 
ill  the  form  or  service  of  the  notice  of  bail  or  of  jastificatioa,  or  that  the  bail  are  not- 
properly  qualified. 

e.  Under  the  former  practice,  if  the  bail  did  not  attend  to  justify  at  the  time  ap- 
pointed, and  no  further  time  was  n^iyen,  they  were  said  to  be  out  of  court  But  Air- 
ther^ime  was  sometimes  eiven«  either  to  justify  the  same  bail,  or  to  add  and  jostliy 
othJfc  1  Tidd*$  Pr.,  272.  Thus,  if  they  were  preTonted  from  justifying  ^  eir- 
ouDistanoee  happening  after  they  were  put  in,  as  by  their  subsequent  bankniptey 
(1  Ckitt.  R.  IIX  or  insolvency  (/6. 3,  4),  or  by  their  having  given  up  bonaekeepiDgr 
{lb,  6)i  further  time  would,  in  general,  be  allowed  to  add  and  justify  other  bail..  1 
Tidd*§  Pr.,  297  (273.)  But  where  baU  offered  themselves,  and  were  rejeeted  en 
account  of  some  personal  iosufficieniey  existing  at  the  time  they  were  put  in,  as  by 
their  b^iog  then  attorneys  (1  Chiit,  R.  8),  or  insolvent  debtors,  or  by  their  not  h^ag 
then  honsekeepers  (Ib.^  7,  88, 144),  time  would  seldom  be  allowed  to  add  and  justi^ 
others.  1  Tidd't  Pr.,  273.  So,  if  the  bail,  from  any  unforeseen  accident,  could 
not  attend  (2  Chin.  R.  107),  or  if,  after  notice  of  justification,  they  refuse  to  attimd 
(1  Areh.  Pr,,  113),  or  if  one  or  both  of  them  failed  to  justify,  by  reason  of  the 
oecinion  of  the  court  upon  any  doobtfol  point  of  law  as  to  their  right  to  justify  (1 
Chin,  R.  287;  1  Arch.  Pr,,  193),  further  time  would,  In  general,  be  granted,  eitiier 
to  justify  the  same  bail  or  to  add  and  justify  others,  on  a  proper  affidavit  of  the  ftcti. 

§  196.  [171.]  (Amended  1849.)    Allowance  of  hail. 

If  the  judge  or  justice  of  the  peace  find  the  bail  sufficient,  he 
Bhall  annex  the  examination,  to  the  undertaking,  end(»r8e  his 
allowance  thereon,  and  cause  them  to  be  filed  with  the  clerk ; 
and  the  sheriff  shall  thereupon  be  exonerated  from  liability. 

d.  The  justification  of  bail  has  been  set  aside  on  motion,  under  cirenmstauees  of 
mss  imposition  and  fraud  on  the  part  of  the  bail,  1  Chin,  R.,  143, 372 ;  bat  see  1 
Ring.,  365  ;  2  Dowl.  P.  C.  438. 

e.  A  rejection  of  one  of  the  bail  is  a  rejection  of  all  or  both.  5  B.  &  A.,  704i 
unless  further  time  he  given  to  justify  another  bail  instead  of  the  one  rejected.  1 
Arch.  Pr,  113. 

•    /.  Formerly,  a  defendant  might  appeal  from  a  decision  rejecting  bail.    It  is  mp- 
poaed  there  is  no  appeal  now. 

§  197.  [172.]    Deposit  of  money  with  the  ehenf^. 

The  defendant  may,  at  the  time  of  his  arrest,  instead  of  giv- 
ing bail,  deposit  with  the  sheriff  the  amount  mentioned  in  the 
"  prder.    The  sheriff  shall  thereupon  give  the  defendant  a  certifi- 
cate of  the.  deposit,  and  the  defendant  shall  be'  discharged  out 
of  custody. 
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§  198.  [173.]  (Amended  1849.)  Payment  of  money  into 
court  hy  the  sheriff^. 

The  sheriff  shall,  within  four  days  after  the  deposit,  pay  the 
same  into  court ;  and  shall  take  from  the  officer  receiving  the 
same  two  certificates  of  snch  payment,  the  one  of  which  he  shall 
deliver  to  the  plaintiff,  and  the  other  to  the  defendant.  For 
any  default  in  making  such  payment,  the  same  proceedings 
may  be  had  on  the  official  bond  of  the  sheriff  to  collect  the  sum 
deposited,  as  in  other  cases  of  delinquency. 

§  199.  [174.]  (Amended  1849.)  Substituting  hail  for  der 
posit. 

K  money  be  deposited,  as  provided  in  the  last  two  sectious, 
bail  may  be  given  and  justified  upon  notice,  as  prescribed  in 
section  193,  any  time  before  judgment ;  and  thereupon  the 
judge  before  whom  the  justification  is  had,  shall  direct,  in  the 
orderof  allowance,  that  the  money  deposited  be  refunded  by 
the  sheriff  to  the  defendant,  and  it  shall  be  refanded  accord- 
ingly. 

§  200.  [175.]  (Amended  1849.)  Money  deposited^  Jiow  ap- 
plied or  disposed  of. 

Where  money  shall  have  been  so  deposited,  if  it  remain  on 
deposit,  at  the  time  of  an  order  or  judgment  for  the  payment 
of  money  to  the  plaintiff,  the  clerk  shall,  under  the  direction 
of  the  court,  apply  the  same  in  satisfaction  thereof,  and  after 
satisfying  the  judgment,  shall  refund  the  surplus,  if  any,  to  the 
defendant  K  the  judgment  be  in  favor  of  the  defendant,  the 
clerk  shall  refund  to  him  the  whole  sum  deposited  and  remain- 
ing nnappUed. 

§201.  [176.]  (Amended  1849.)  Sheriff yWJien  liable  as  hail; 
a/nd  his  dischwrge  from  liability. 

If,  after  being  arrested,  the  defendant  escape  or  be  rescued, 
or  bail  be  not  given  or  justified,  or  a  deposit  be  not  made  in- 
stead thereof,  the  sheriff  shall  himself  be  liable  as  bail.  But  he 
may  discharge  himself  from  such  liability,  by  the  giving  and  jus- 
tification of  baU,  as  provided  in  sections  193, 194, 195,  and  196, 
at  any  time  before  process  against  the  person  of  the  defendant, 
to  enforce  an  order  or  judgment  in  the  action. 

0.  Where  the  bail  giTen  for  a  defendaDt,  opon  hia  arreat,  are  excepted  to  and  do 

19 
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Bot  jnatify — ftod  no  other  bail  tro  giTen — nor  a  depoiit  made,  the  abflriff  htmeelf  be- 
comee  liable  ai  bail    Buekman  t.  Carnleyt  9  Pr.  K  180. 

a.  At  any  time  before  procen  against  the  person  of  the  defendant  is  issued,  the 
sheriff  may  discharge  himself  from  saoh  liability  by  the  giving  and  justifioation  of 
bail,  but  not  after  suoh  process.    lb. 

b.  THe  putting  in  of  snch  bail  alter  snch  process  and  an  order  exonerating  sach 
ball  upon  a  snrrenaer,  held  onnecessary  and  inoperative,  except  as  a  means  of  getting 
the  original  defendant  into  cnstody.    ib, 

e.  Bat  the  sheriff,  although  his  liability  as  bail  is  fixed  by  return  of  [an  execntioB 
in  the  nature  of]  a  ea,  sa.  not  found,  is  only  liable  as  bail,  aud  he  has  the  same  right 
to  relief  within  twenty  days  after  action  brought  against  him  as  is  given  to  bail  by 
s.  191  of  the  code ;  and  apon  obtaining  the  lawful  custody  of  the  defendant  so  that  he 
may  be  held  in  execution  of  process  against  his  penoo,  ihe  sheriff  may  be  diadiaiged 
from  his  liability.    Ib, 

d.  Where  a  defendant  is  discharged  from  arrest  on  giving  bail  to  the  aheriff,  and 
the  bail  subsequently  fail  to  justify,  the  sheriff  by  the  201st  section  of  the  code  be- 
comes liable  as  bail,  and  ia  entitled  to  the  same  rights  and  powers  as  the  defendiot'i 
bail.  He  may,  therefore,  as  bail  arrest  the  defendant  and  surrender  him  in  theaetion; 
and  for  this  purpose  no  process  is  necessary.    Sartoa  v.  Marugu€9t  9  Pr.  R.  188. 

«.  It  ia  not  within  the  province  of  the  court  to  order  a  aheriff  to  take  bail  lor  ths 
jail  liberties,  nor  to  pass  upon  the  sulEcienoy  of  such  bail.    Ib, 

See  note  to  section  185. 

§  202.  [177.]    Proceedings  on  judgment  against  sheriff. 

If  a  judgment  be  recovered  against  the  sheriff  upon  his  lia- 
bility as  bail,  and  an  execution  thereon  be  returned  unsatisfied, 
in  whole  or  in  part,  the  same  proceedings  may  be  had  on  the 
official  bond  of  the  sheriff,  to  collect  the  deficiency,  as  in  other 
cases  of  delinquency. 

§  203.  [178.]  (Amended  1849.)    Bail  liable  to  sheriff. 

The  bail  taken  upon  the  arrest,  shall  unless  they  justify,  or 
other  bail  be  given  or  justified,  be  liable  to  the  sheriff  by  ac- 
tion, for  damages  which  he  may  sustain  by  reason  of  snch 
omission. 

/.  If  bail  are  excepted  to  and  fkil  to  justify,  they  oeaae  to  be  bail  and  are  &- 
charged.    1  Cow.,  54,  60 ;  2  i6.,  514 ;  9  Wend.,  477. 

§  204.  [179.]  Motion  to  vacate  order  of  arresty  or  reduce 
bail. 

A  defendant  arrested  may,  at  any  time  before  the  justifi- 
cation of  bail,  apply,  on  motion,  to  vacate  the  order  of  arrest, 
or  to  reduce  the  amount  of  bail. 

This  section  is  identical  with  section  179  in  the  code  of  1S48. 

To  tohom  motion  to  be  made, 

g.  The  motion  to  Tacato  need  not  neceesarily  be  made  to  the  judge  who  granted 
the  order.    Dunahtr  v.  Meyer,  1  Code  Rep.,  87. 
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Whtn  motion  may  be  made, 

a,  A  JefendaDt,  by  giviog  bail  on  bis  arrest,  does  not  thereby  waive  his  right  to 
object  to  the  legality  of  the  arrest.  Col,  Ine.  Co,  v.  Force,  8  Pr.  R.,  353.  Nor,  as 
it  Menu,  do»  obtaioing  time  to  answer  operate  as  a  waiver  of  the  defendant's  right 
to  object  to  the  legality  of  the  arrest.  Bat  relief  may  be  denied  him  on  the  ground 
of  Jaehes.     lb, 

h.  Where  &  party  is  arrested  at  a  time  when  he  is  privileged  from  arrest  (as  where 
he  is  attending  as  a  witness),  by  putting  in  bail  he  waives  his  right  to  move  to  be  dis- 
chai^ed  on  accoant  of  snch  privilege;     Stetoart  v.  Hovoard,  15  Barb.  26. 

e.  Bj  pottiog  in  and  perfecting  bail,  he  waives  all  defects  in  the  affidavit  on  which 
the  order  was  obtained.    Jb, 

d,  Thus,  where  a  defendant  was  arrested  on  April  1st,  he  being  at  the  time  priv- 
ileged from  arrest  by  reason  of  his  being  io  attendance  as  a  witness,  he  did  not  claim 
soy  privilege  at  the  time  of  the  arrest;  but  on  the  same  day  gave  bitilt  which  was 
not  excepted  to  by  the  plaintiff,  and  it  became  perfected.  On  April  13th,  the  de* 
fendaot,  by  bis  attorney,  served  notice  of  retainer,  and  a  demand  of  copy  of  the  com- 
plaint, and  then  moved  to  vacate  the  order  of  arrest,  Harris,  J.,  denied  the  motion, 
^yiBgt  ^*  The  bail  required  by  section  187  is  a  substitute  for  special  bail  nnder  the 
former  practice.  Had  the  defendant  claimed  his  privilege,  the  officer  before  whom 
he  was  attending  aa  a  witness,  had  power  to  discharge  him  out  of  custody.  The  de- 
fendant also  waived  his  privilege  by  giving  notice,  by  his  attorney,  of  retainer  in  the 
canse  and  demanding  a  copy  of  the  complaint.  If  he  wished  to  preserve  his  right, 
he  sboDld  have  appeared  epecially.  The  next  objection  is,  that  the  affidavit  on  which 
the  order  of  arrest  was  made,  was  insufficient  and  defective.  It  is  a  conclusive  an- 
swer to  this  objection,  that  the  defendant  has  appeared  in  the  action  by  putting  in 
bail  without  objection." 

e,  A  defendant  who  has  been  arrested,  under  an  order,  in  an  action  upon  contract, 
and  baa  not  been  bailed,  may  move  to  vacate  the  order  at  any  time  before  he  has 
been  charged  in  execution.  Wilderming  y.  Moon,  8  Pr.  R,  213;  1  Duer,  645. 
That  was  an  action  on  contract ;  the  plaintiff  had  obtained  an  order  of  arrest  at  the 
commencement  of  the  action,  on  which  the  defendant  was  arrested,  and  he  had  re- 
mained since  in  custody,  and  had  not  given  bail.  The  plaintiff  had  obtained  a  judg- 
ment in  the  action,  and  issued  execution  against  the  body  of  the  defendant.  The 
defendant  moved,  on  affidavits  controverting  those  on  which  the  order  of  arrest  was 
granted,  to  vacate  said  order ;  it  was  contended  that  be  was  too  late.  The  court 
held  the  motion  to  be  in  time.  The  only  limitation  which  the  code  imposes,  is  that 
implied  io  section  204,  namely,  that  the  motion  mu»t  be  made  before  the  jusUfioa- 
lion  of  bail ;  and,  with  a  single  exception,  it  follows,  that  so  long  as  bail  may  be  put 
in,  the  right  to  move  to  vacate  is  unimpaired.  The  perfecting  bail  is  an  admission 
on  the  record  that  the  order  of  arrest  was  justly  made ;  but  mere  delay  is  not  such 
an  admiasioB.  The  case  is  not  altered  by  the  fact  that  the  plaintiff  has  obtained 
judgment,  and  has  issued  execution  against  the  property  of  the  defendant.  Where 
the  right  to  arreet  depends  on  the  nature  of  the  action,  there  the  judgment  estab- 
lisfaes  the  troth  of  the  fnots  and  coooludes  the  defendant  from  subsequently  denying 
thena ;  bot  when  the  order  of  arrest  is  founded  solely  on  extrinsic  facts,  not  constitut- 
ing the  caaee  of  action^  as  the  judgment  is  no  evidence  of  the  truth  of  those  facts, 
it  leavea  them  jost  aa  open  to  explanation  and  denial  as  if  no  judgment  baa  been  ob- 
tained. The  judgment  is  evidence  of  the  debt  due,  but  not  that  the  defendant  has 
been  gailty  of  any  fraud  in  contracting  the  debt,  or  iu  endeavoring  to  evade  its  pay- 
ment.   The  defendant  was  discharged.    lb, 

/  The  notion  may  be  founded  on  affidavit  of  the  defendant,  aa  well  as  the  affi- 
davit of  others.     Corwoin  v.  Freeland,  2  Selden,  565. 

g.  Where  the  defendant  did  not  move  to  disobar^  the  order  for  arreet  until  alter 
bail  was  perfected,  hot  there  was  no  exception  to  or  justiBcatiou  of  bail.  The  plain- 
tiff contended  the  defendant  was  too  late  in  this  motion  ;  and  per  Mitchell,  J.,  *•  This 
section  expressly  antborixes  the  defendant  to  make  the  motion  any  time  before  the 
jostiSeation  of  bail.  If  he  cannot  make  it  after  potting  in  bail,  be  roust  lie  in  jail 
until  his  motion  is  decided,  or  lose  all  opportunity  of  making  it;  the  law  cannot beso 
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UDJait.  Bat  if,  after  belog  at  ItJg^  on  bail,  he  takes  another  it^p  in  the  caoae,  which, 
from  its  nature,  assumes  that  it  was  proper  to  require  bail — as  by  caasing  bis  hn\  to 
justify — then  it  may  well  be  considered  that  he  has  waived  any  objection  to  beiof 
held  to  bail.  But  the  mere  inactiyity  of  allowing  the  time  to  expire  for  theopposits 
party  to  except  to  bail  without  the  defendant's  moTing  in  the  mean  time,  is  no 
waiyer  ;  the  waiver  must  be  by  some  act  of  the  party  waiving,  or  by  a  very  long  ac> 
qaieacence/'    Barber  v.  Hubbard,  3  Code  Rep.,  171. 

a.  The  superior  court  have  held  that  a  motion  to  yaeate  an  order  of  arrest,  must 
be  made  before  bail  have  justified  if  excepted  to,  or  before  the  lime  to  except  expiree. 
Xeioify.  Trueadell,  1  Code  Rep.  N.  S.,  106 ;  and  see  Barker  y.  Dillon,  ib.  206. 

b.  A  party  arrested  on  an  execution  against  the  person,  may  move  to  vacate  the 
order  of  arrest,  notwithstanding  ho  has  given  bail  wbo  justified  before  jadgment. 
Moorey,  Calvert^  9  Pr.,  R.,  474. 

e.  And  it^eems  that  the  restriction  on  the  right  to  moye  to  be  discharged  from 
arrest  applies  only  to  cases  where  bail  are  in  existence  at  the  time  of  the  motion,  as 
bail,  with  the  liability  of  bail — not  where  they  are  discharged  and  have  ceased  to  he 
bail,  and  therefore  not  where  the  bail  have  surrendtrred  the  defendant  in  exooera- 
tion  of  themselves,  or  where  the  defendant  has  been  charged  in  execution  by  the 
plaintiff  and  the  bail  thus  discharged  by  the  act  of  the  plaintiff     /6.,  476. 

d.  While  a  plaintiff  allows  a  defendant  to  be  at  large  in  castody  of  his  bail  only, 
the  defendant  (if  his  bail  have  justified)  cannot  make  a  motion  to  be  diachar^  6oia 
arrest ;  but  as  soon  as  the  bail,  either  by  their  own  act  or  the  act  of  the  plaintiff,  cosm 
to  be  liable  as  bait,  and  the  defendant  ceases  to  have  the  benefit  of  their  aaaamptioa 
for  him,  then  the  defendant's  rights  are  restored  as  if  there  had  been  no  bail.  Jb. 
476. 

e.  Thos  where  at  the  commencement  of  the  action  plaintiff  obtained  an  order  of 
arrest,  and  the  defendant  gave  bail  who  justified,  and  (he  plaintiff aflerwardaobtaiiMd 
judgment  and  imprisoned  the  defendant  on  an  execution  against  the  person,  founded 
on  the  order  of  arrest  and  the  afiidayits  then  made,  and  the  defendant  waa  commit- 
ted to  prison,  held  that  he  might  apply  for  his  discharge ;  and  in  that  caae  be  ws* 
discharged  on  the  ground  that  the  affidavits  on  which  the  order  of  arrest  was  made 
were  disproved  by  the  affidavits  of  the  defendant.    Jb. 

Proceedings  on  Motion, 

See  note  to  sections  161  and  205. 

/.  In  Baker  v.  Swaehamer,  3  Code  Rep.,  S48 ;  5  Pr.  R,  251,  it  was  held  that 
where  an  order  of  arrest  is  granted  on  an  affidavit  showing  the  existence  of  a  saffi* 
cient  canse  of  action,  and  that  it  is  one  of  the  causes  of  action  mentioned  in  seetion 
179,  the  order  will  not  be  vacated  because  the  affidavit  does  not  show  any  cavse, 
and  no  cause  exists  which  would  have  justified  the  arreat  under  the  former  system  of 
practice.  Thus,  in  an  action  for  libel,  if  the  affidavit  merely  show  that  a  cause  of 
action  exists,  it  is  sufficient  to  sustain  the  order.  And  per  Morse,  J.,  *'The  provisioB 
in  section  204,  when  read  in  connection  with  section  205,  evidently  provides  for  a 
case  where  a  sufficient  cause  of  action  is  not  set  out  in  the  plaintiff's  affidavit,  or  one 
not  coming  within  the  179lh  section.  This  goes  upon  the  ground  that  a  judge  may 
make  a  mistake  in  granting  the  order.  That  this  was  intended  by  the  leg Wstare, 
will  be  more  apparent  when  we  see  that  section  205  provides  for  the  case  where  the 
defendant  moves  upon  affidavits,  and  most  palpably  implies  that  defendant  may  move 
to  vacate  or  reduce  without  affidavits,  that  is,  upon  the  plaintiff's  own  showing.'* 

g.  In  an  unreported  case, v.  Judeon,  Oakley,  Cb.  J.  of  the  sopertor 

court,  referring  to  the  requisites  of  an  affidavit  on  which  to  obtain  an  order  of  arrest, 
said,  In  order  to  justify  an  arrest,  it  must  be  shown  that  the  party  charged  made  a 
representation  of  his  means  which  he  kuew  to  be  false,  and  with  the  intent  to  de- 
ceive} that  if  he  makes  a  representation,  however  erroneooa,  if  he  himself  was  mis* 
taken,  it  would  not  be  a  case  for  arrest.  That  to  arfeet  a  man  on  the  ground  that  be 
isdisposing  of  his  property  with  intent  to  defraud  his  creditors,  something  more  than- 
belief  or  suspicion  must  be  shown  ;  the  facts  most  be  stated  not  upon  hearsayi  bat 
upon  knowledge. 
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c.  **  Th«  code  now  permits  the  partial  trial  of  a  caase  upon  a  motion  to  discharge 

-an  arrcat.    The  204th  and  205th  sections  have  introduced  this  new  principle  in  the 

Jaw  of  bail,  or  extended  and  recoj^rnized  a  rule  which  to  a  limited  extent  prevailed  in 

tlia  eoort  of  common  pleas  in  England.    (PeUT§dorf  on  BaiU  194).    The  court  of 

appeals  has  interpreted  the  code  to  admit  of  such  a  partial  trial  with  a  view  to  the  va* 

•cauog  the  arrest  (Cortoin  v.  Freeland^  2  Selden,  565).    The  principle  upon  which  it 

appears  to  me  the  coort  might  act  in  such  a  case  is  that  the  inquiry  is  to  be  whether 

npoD  the  whole  case  as  presented,  a  verdict  ought  to  be  given  by  a  jury,  or  a  judg- 

ment  by  a  single  judge  for  the  plaintiff*  or  defendant.     If  the  questions  are  doubtful, 

then  the  plaintiff  has  not  made  out  his  case,  and  the  defendant  should  be  discharged. 

It  is  in  this  particular  that  I  dlfler  from  some  able  judges,  who  incline  to  hold  that 

the  defendant  is  to  make  out  clearly  that  the  plaintiff  cannot  succeed.     I  have 

before  observed  that  the  principle  of  the  code  is  very  similar  to  the  doctrine  of  a  court 

of  equity,  opon  a  motion  to  dissolve  an  injunction  or  discharge  a  ne  exeat.^'    Per 

Hoffman,  J.     Hernandez  v.  Carnobeli^  10  Pr.  K,  449. 

b.  A  motion  to  vacate  an  order  of  arrest  will  not  be  granted  on  an  affidavit  de- 
nying the  plaintiff's  cause  of  action,  or  impeaching  the  plaintiff's  affidavit  bv  showing 
that  the  plaintiff  has  sworn  difftsrently  on  another  occasion.  Martin  v.  Vanderlip, 
1  Code  Rep, 41 ;  3  Pr.  R.,  265 ;  Adams  v.  Mills,  ib.,  219. 

€.  In  Barber  v.  Hfibbard,  3  Code  Rep.,  169,  it  was  held,  that  on  a  motion  to  dis- 
charge an  order  of  arrest,  the  defendant  may  in  an  action  on  contract  introduce  affi* 
davits  denying  the  case  made  by  the  plaintiffs  affidavits.     Thus,  where  the  order  of 
arrest  was  m^e  on  an  affidavit  stating  that  when  the  defendant  purchased  the  goods 
for   which  the  action  was  brought,  he  alleged  that  he  was  not  indebted  to  a  firm  of 
Newtoo  ;  and  yet,  that  in  fact  he  was  indebted  to  that  firm,  and  had  since  made  an 
assignment  to  it,  and  that  the  sale  made  to  the  defendant  was  for  cash — the  defendant 
moved  to  vacate  the  order  of  arrest,  on  an  affidavit  denying  that  the  salo  was  for 
cash,  and  denying  the  making  the  representation  alleged,  and  further,  that  he  had 
dealt  for  credit  with  the  plaintiff  for  several  years.     The  plaintiff's  counsel   insisted 
that  no  affidavit  was  admissible,  except  by  way  of  admission  and   avoidauce  of  the 
iooCs  sworn  to  by  the  plaintiff;  but  Mitchell,  J.,  said,  ^*  This  may  have  been  formerly 
the  rule  in  actions  of  contract,  so  fa^  as  related  to  the  allegation   of  indebtedness ; 
bat  the  oommon  pleas  in  England  allowed  contradictory  affidavits  in  actions  for  tor 
fPetersdorf  on  Bail,  194) ;  and  our  own  court  has  also  allowed  them,  in  an  action 
for  the   non •delivery    of   goods  against  the  captain  of  a  ship,  Spencer,  J.,  say- 
ing that  the   motion  to  discharge  being   a  now   application   founded   on    a  no- 
tice,  the   plaintiff  might  file  supplemental  affidavits   (4  J.   R.,  307,    Watkinson 
V,     Jjaughlin).      The    case,   however,    was   decided    on  the  sufficiency  of   the 
original  affidavit.    So  in   5  J.    R.,   362,    Hart  v.    Faulkener^    where   the  de- 
fendant moved  that  an  ezoneretur  be  entered  on  the  hail  piece,  the  court  raid,  ^*  This 
IB  an  original  application  to  the  court,  and  counter-affidavits  are  admissible  according 
to  the  established  course  of  practice  ;"  and  the  court  heard  the  plaintififs  affidavits. 
In  20  J.  R.,  337,  Norton  v.  Barnum,  in  an  action  for  a  libel,  the  court  held,  that 
the  plaintiff  could  not  produce  affidavits  to  cure  defects  in  his  original  affidavit    It 
did  not  decide  that  the  defendant  might  not  produce  afiidavits  in  such  case,  nor  that 
the  plaintiff  eoold  not  produce  affidavits  then,  to  sustain  his  case  as  originally  made. 
InS  J.  R,  100,  Welch  v.  HUl^  the  affidavit  of  plaintiff  was  not  positive,  and  the 
court  said,  that  "  as  to  reoeiving  counter-affidavits  in  such  cases,  the  practice  was 
settled  in  Clastm  v.  Llyde,  in  1801,  when  the  court  decided  that  a  judge  at  his 
chamber  might  in  his  discretion,  admit  or  refuse  counter-affidavits  according  to  oir- 
eamsCaneea.    This  case  is  approved  in  6  Wend.,  524,  Jordan  v.  Jordan  ;  the  court 
•ddiog  that  a  positive  affidavit  of  indebtedness  cannot  be  contradicted,  but  it  may  bo 
eoDfeaaed  and  avoided.     Now  a  defendant  cannot  be  arrested  merely  on  an  affidavit 
of  indebtedness,  but  something  in  the  nature  of  a  fraud  must  be  the  ground  of 
arreai ;  and  the  plaintiff^s  own  affidavit  is  sufficient  to  authorize  the  order ;  a  copy 
or  the  affidavit  is  to  be  delivered  to  the  defendant  when  he  is  arrested  (Code  s.  184), 
ttsdoobledly  with  the  view  that  he  may  not  only  be  apprised  of  the  charge,  but  may 
the  better  answer  it.    Sections  204  and  205  of  the  code,  authorize  the  defendant  to 
apply  on  motion  to  vacate  the  order  of  arrest,  or  to  reduce  the  amount  of  bail,  and  to 
ase  affidavits  on  saoh  motion ;  and  if  he  does  so,  but  not  otherwise,  the  plaintiff  may 
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oppose  the  motion  by  affidavits  in  addition  to  those  on  which  the  arrest  was  made. 
The  code  sets  no  limit  to  the  matters  to  be  contained  in  the  affidayits  on  either  sidci 
If  it  had  been  intended  that  the  defendants  should  be  limited  to  matters  coniiBOMDr 
the  truth  of  all  the  plaintiff's  allegations,  and  merely  avoiding  them,  that  wqiim 
probably  have  been  expressed.  That  rule  might  be  very  intelligible,  so  fitr  as  the 
debt  is  concerned,  but  it  would  be  somewhat  difficult  to  conceive  how  an  honest 
defendant  could  admit  the  fraud  which  was  the  cause  of  his  arrest,  and  yet  shew 
new  matter  in  avoidance  of  the  arrest.  Fraud  is  indeed  a  matter  of  intention,  and 
to  be  judged  of  by  circumstances  to  be  stated  to  the  court ;  yet  those  are  probably 
all  much  more  in  the  knowledge  of  the  defendant  than  of  the  plaintiff--and  as  the 
defendant  may  state  such  as  he  considers  favorable  to  himself,  there  is  no  good 
ground  why  he  should  not  also  be  allowed  to  contradict  such  as  the  plaintiCThaa  all^sd. 
In  this,  we  but  follow  the  analogy  that  has  been  allowed  on  a  motion  to  ▼aoate  aa 
order  of  attachment,  where  the  defendant  charged  with  absconding hss  been  allowsd 
to  disprove  the  charge,  though  the  code  made  no  provision  for  sncb  a  caae.  Morgan 
V.  Avery,  2  Code  Rep.,  92,  121.  And  the  6nal  result  of  that  case  shows  bow  UDJiut 
a  different  rule  would  have  been.  We  also  follow  the  analogy  in  the  oase  of  Isjnne- 
tions,  and  of  proceedings  under  the  non-imprisonment  act  of  1831.  The  langosge  of 
the  code  as  to  the  mode  of  the  defendant's  moving  to  dissolve  an  injunctioo^ind  of 
the  plaintiff's  opposing  that  motion,  is  almost  identical  with  that  used  as  to  the 
motion  to  discharge  from  arrest  See  sections  205  and  226.  No  one  questions  thst 
in  the  case  of  an  injunction  the  defendant  may  deny  the  whole  of  the  allegation  oa 
which  it  was  granted.  Under  the  non-imprisonment  act,  the  right  to  thedefeodsat 
to  controvert  the  charges  of  frand  is  expressly  given  to  him — 1  R.  S.,  809,  a  7, 3d 
ed. ;  and  the  causes  of  arrest  under  the  code  are  substantially  the  aame  as  under 
that  act  The  freedom  of  the  citizen  is  against  allowing  his  imprisonment  withoet 
an  opportunity  eveu  to  deny  or  disprove  it ;  for  if  the  plaintiff  pleases,  after  sUefisf 
the  fraud,  to  limit  his  complaint  to  the  matter  of  contract,  he  may  do  so,  and  uien 
the  defendant  can  raise  no  issue  as  to  the  fraud." 

a.  In  Falconer  v.  Eliae^  1  Code  Rep.  K.  S.,  1 55,  the  auperior  court  held,  that 
on  a  motion  to  vacate  an  order  of  arrest,  founded  on  affidavits  denying  the  plaintiffa 
affidavits,  the  court  will  weigh  the  evidences  on  both  sides,  to  determine  whether 
the  order  shall  stand;  and  Oakley,  Ch.  J.,  aaid,  "  The  main  question  raised  opon 
the  argument,  and  which  is  the  important  question,  in  the  case,  is  this,  whether 
where  the  fraud  depends  on  specific  facts,  which  are  denied  in  the  affidavits  on 
which  the  motion  to  discharge  is  made,  the  court  have  the  power  to  look  into  the 
affidavits,  and  determine  the  probability  or  improbability  of  the  alleged  frand ;  or 
whether,  like  the  case  of  an  injunction,  a  denial  of  the  allegations  upon  which  ittt 
obtained,  is  fatal  to  the  arrest.  I  am  of  opinion,  that  the  court  has  the  power  of. 
looking  into  the  affidavits,  and  deciding  on  their  probable  truth  ;  and  in  this  opinion 
my  brethren  all  concur.  There  is  no  other  way  of  accounting  for  that  provision  of 
the  code  which  allows  the  plaintiff,  in  a  case  of  this  kind,  to  introduce  affidavits  in 
opposition  to  the  applioation  to  make  the  order  of  arrest.  This  section  can  have  no 
meaning  or  object,  unless  it  permits  the  court  to  weigh  the  affidavits,  and  decide 
upon  the  truth  of  the  lacte." 

h.  In  an  action  to  recover  the  possession  of  personal  property,  the  plaintiff  elaio- 
ed  the  immediate  delivery  of  the  property,  and  served  the  sheriff  with  the  affidavit, 
notice  and  undertaking,  mentioned  in  sections  207,  208,  and  209.  The  defendant 
excepted  to  the  sureties  in  the  undertaking,  and  they  omitted  to  justify.  The  sheriff 
returned  that  the  property  in  question  had  been  concealed  or  removed,  so  that  the 
aame  could  not  be  taken  by  him ;  on  this  the  plaintiff  obtained  an  order  of  arrest,  asd 
the  defendant  was  arrested.  On  motion  to  vacate  the  order  of  arreat,  held,  that 
the  defendant  was  not  entitled  to  his  discharge  from  custody  or  to  have  the  action 
discontinued,  either  because  the  plaintiff's  sureties  omitted  to  justify  or  on  showing 
that  such  sureties  were  Insufficient  or  insolvent.  That  on  aoch  a  motion  the  sheriff's 
return  is  frima  facie  evidence  that  the  property  has  been  concealed  or  removed  to 
prevent  its  being  taken ;  but  the  defendant  may  rebut  the  presumption  thus  raised; 
and  on  its  appearing  that  the  defendant  neither  concealed,  removed,  nor  dispessd  ef 
the  propeKy  to  prevent  ita  being  taken,  the  court  will  vacate  the  order  of  arrsst 
Manley  v.  Fateraon^  3  Code  Rep.,  89. 
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a.  Where  goods  have  been  taken  from  the  defendant  and  delivered  to  the  plaintiff 
the  court  hae  no  power  to  order  the  return  of  the  goods  becaose  the  plaintiff's  snre- 
tiei  are  ininfficient  or  insolvent    lb. 

b.  It  is  not  Boffieieot  groond  for  vacating  an  order  of  arrest,  to.shew  that  an  at- 
tadimeDC  proceeding  between  the  same  parties,  and  for  the  same  cause  of  action,  is 
pending  in  another  State.    Lithauer  v.  Turner,  Code  Rep.  N.  S.,  210. 

e.  If  the  action  is  one  in  which  the  plaintiff  cannot  be  arrested,  and  he  has  given 
bail,  his  proper  remedy  is  to  move  to  vacate  the  order  of  arrest,  and  not  move 
ibr  an  exoneretur  and  the  discharge  of  his  bail.  Holbrook  v.  Horner,  1  Code  Rep. 
N.  a,  406. 

See  note  to  section  205. 

Appeal  from  Order. 

d.  An  order  denying  a  motion  that  an  undertaking  given  on  the  arrest  of  the  de- 
fendant be  delivered  up  and  an  exoneretur  entered,  is  an  appealable  order  to  the 
geaeral  term.     Col.  In$.  Co.  v.  Force,  8  Pr.  R.,  353. 

e;  The  provision  of  the  code  allowing  an  appeal  to  the  court  of  appeals  from  a 
final  order  affecting  a  substantial  right  made  in  a  special  proceeding  or  upon  a  sum- 
mary application  in  an  action  after  judgment,  does  not  include  an  order  granting  or 
refuaisg  a%«visional  remedy,  nor  an  order  vacating  or  refusing  to  vacate  such  pro- 
▼isional  remedy.  The  provisional  remedies  specified  in  the  code  are  not  the  special 
proceedings  therein  mentioned.  Genin  v.  Tompkins,  1  Code  Rep.  K.  S.,415.  [The 
efieet  of  this  decision  ia,  that  an  order  of  arrest,  or  an  order  denying  a  motion  to 
Taeate  an  order  of  arrest,  or  reduce  the  amount  of  bail,  is  not  appealable  to  the  court 
of  appeals.] 

§  205.  [180.]    AfficUwita  on  motion. 

If  the  motion  be  made  npon  affidavits  on  the  part  of  the 
defendant,  but  not  othemdae,  the  plaintiff  may  oppose  the  same 
by  affidavits,  or  other  proofs,  in  addition  to  those  on  which  the 
order  of  arrest  was  made. 


■eetion  is  identical  with  section  180,  in  the  code  of  1848. 

/.  The  affidavits  which  a  plaintiff  may  use  on  opposing  a  defendant's  motion  to 
vacate  an  order  of  arrest  founded  on  *<  affidavits  or  other  proofs,''  are  such  as  meet 
and  repel  such  affidavits  or  other  proof.  Martin  v.  Vanderlip,  1  Code  Rep.,  41 ;  3 
Pr.  B.,  265 ;  Adame  y.MiUa,  ib.^  219. 

g.  Where  a  defendant  moves  to  vacate  an  order  of  arrest  on  the  ground  of  defeat 
in  the  original  affidavit,  the  sole  question  is,  whether  the  affidavit  thus  assailed  au- 
thorized the  granting  the  order  of  arrest.    lb, 

Ju  The  plaintiff  cannot  introduce  supplementary  affidavits  to  supply  defects  in  the 
affidavit  on  wbidr  the  order  of  arrest  was  granted.  lb.  and  Norton  v.  Barnum,  30 
Johna  R,337. 

i  The  principle  of  the  former  practice  as  to  affidavits  to  hold  to  hail,  showing 
caoses  of  action,  and  counter- affidavits,  remains  the  same  under  the  code  as  formerly. 
The  former  practice  was  not  to  receive  counter-affidavits,  where  the  indebtedness  was 
sworn  to  pontively.  Jordan  ▼.  Jordan,  6  Wend.,  524;  Welch  v.  Hill,  2  J.  R. 
100. 

j.  The  defendant  might  show  any  matter  in  evidence,  as  an  insolvent's  diaoharge, 
privilege  from  arrest,  and  the  like.    2  East,  453  ;  6  Wend., 524. 

S«e  note  to  section  204. 
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Chapter  II. 
Claim  and  delivery  of  personal  property.* 

Srotxon  206.  Delivery  of  penonal  property,  when  it  may  be  claimed. 

207.  Affidavit  and  its  requisites. 

308.  Requisition  to  sheriff,  to  take  and  deliver  the  property. 

209.  Security  on  the  part  of  the  plaintiff,  and  jastification. 

210.  Exception  to  sureties,  and  proceedings  thereon  or  on  faQore  to  ezeept 

211.  Defendant,  when  entitled  to  redelivery. 

212.  JostiBoation  of  defendant's  sureties. « 

213.  Qualification  and  justification  of  sureties. 

2 14b  Property,  how  taken  when  concealed  in  building  or  incloaura. 

215.  Property,  how  kept. 

216.  Claim  of  property  by  third  person.  % 

217.  Notice  and  affidavit,  when  and  where  to  be  filed. 

§206.  [181.]  (Amended  1849.)  Delivery  of  per807ial pn^ 
erty^  wJien  it  may  be  claimed. 

The  plaintiff,  in  an  action  to  recover  the  possession  of  per- 
sonal property,  may,  at  the  time  of  issuing  the  summons,  or  at 
any  time  before  answer,  claim  the  immediate  delivery  of  suck 
property,  as  provided  in  this  chapter. 


*  a.  '*  There  is  no  doubt  that  this  chapter  is  intended  as  a  substitute  for  the  provi- 
sional relief  theretofore  obtained  in  the  action  of  replevin."  Per  Sandford  J.,  in  Bf 
htrU  V.  Randall,  5  Pr.  R,  327 ;  3  Sand.,  707 ;  and  per  Welles,  J.:  <•  The  acti<n  to 
recover  the  possession  of  personal  property  is  one  peculiar  in  its  character  and  olgeet 
The  code  has  given  it  in  place  of  the  former  action  of  replevin,  and  its  design  is  to 
subserve  the  same  purpose.'*     Chappel  v.  Skinner^  6  Pr.  R.,  339. 

h.  In  Remen  v.  NagU  (1  Code  Rep.  N.  S.,  223  ;  1  Smith,  256),  Woodruff,  X, 
said,  "  We  are  called  upon  to  give  a  construction  to  a  statute  which  in  every  im* 
portant  particular  is  new.  In  a  certain  contingency  it  requires  the  arrest  and  ioprii- 
onment  of  the  defendant,  it  may  be  for  life,  without  any  provision  for  his  delivenoee, 
unless  he  gives  the  security  described  in  s.  21 1  for  the  absolute  delivery  of  the  pnp- 
erty  to  the  plaintiff  if  such  return  be  adjudged." 

e.  The  code  does  not  constitute  a  complete  system  of  practice.  In  an  action  to 
recover  possession  of  personal  property  the  former  practice  ir  in  force  in  miBT 
respeotsL      Hand.,  J.,  in  WiUon  v.  Wheeler  (1  Code  Rep,  N.  S.,  402 ;  6  Pr.  R  49). 

d,  "  The  provisions  of  the  code  are  not  very  foil  on  the  practice  in  an  aotioo  ftr 
the  recovery  of  personal  property.  They  hardly  constitute  a  complete  sjftem 
without  resort  to  the  former  law."    Broekway  v.  Bumap^  16  Barb.  314. 

e.  In  Wilaon  v.  Wheeler,  supra,  the  qnestion  arose  whether  in  an  action  for  the 
recovery  of  the  possession  of  personal  property,  where  the  property  has  beeo  deli- 
vered to  the  plaintiff  and  the  defendant  has  answered,  the  plaintiff  can  discoDtinoe 
on  payment  of  costs  merely;  and  the  conclui<ions  at  which  Hand,  J.,  arrived  were, 
That  as  a  general  rule  the  plaintiff  may  discontinue  bis  action  as  of  course  on  piy* 
meat  of  costs,  but  he  cannot  do  so  in  an  action  where  he  has  obtained  ftvni  the 
defendant  the  possession  of  the  property  claimed.    If  in  such  a  case  the  plaintiir 
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0.  *'ThH  provisioDal  remedy  cannot  be  maintained  against  a  party  who  has  not 
in  fact  or  ia  law  the  posseaaion  or  control  of  the  property  claimed."  Roberta  v. 
Randal,  3  Sand.,  716;  3  Code  Rep.,  190;  5  Pr.  R.,  327;  RemenY.  Nagle,l 
Code  Rap.  N.  S.,  219 ;  1  Smith,  256:  Brockway  v.  Burnap.  12  Barb.  347  ;  8  Pr. 
R.,  188. 

i.  In  an  action  to  recover  posAeasion  of  personal  'property,  the  plnintifF  cannot 
have  the  defendant  arrested  under  aection  179,  and  have  the  property  delivered  to 
him  before  judgment  in  the  action.  Chappel  v.  Skinner,  6  Pr.  R.,  338.  The 
piaiatiiT  has  hia  election  to  proceed  under  chapter  2,  title  7,  of  the  code,  to  recover 
poaesBton  of  the  property,  or  to  recover  dama^^ea  for  the  taking  or  detention ;  and 
naviDg  made  his  election  he  must  abide  by  it.  He  cannot  have  the  defendant 
arreited,  and  have  a  delivery  of  the  property,  too,  pending  the  litigation.    lb, 

e.  The  plaintiff 'a  course  is,  to  pnrsue  the  proceedings  pointed  out  in  chapter  2, 
title  7;  and  if  the  property  cannot  be  found,  and  the  case  is  within  section  179*, 
tobd.  3,  to  obtain  an  order  to  have  the  defendant  arrested ;  but  in  that  case,  he 
caanot  afterwards  obtain  possession  of  the  property,  pending  the  action.    lb. 

d.  A  warehouse  entry,  if  evidence  of  the  title  of  ita  possessor  to  the  goods  which 
it  describes,  is  as  properly  the  aubject  of  an  action  for  ita  delivery,  as  a  certificate 
of  stock  or  bin  of  exchange.  And  in  an  action  to  compel  the  delivery  of  a  document 
in  writing,  the  court  will  not  set  aaide  the  proceedings  upon  the  ground  that  the 
paper,  upon  its  face,  has  no  value,  if  evidence  to  prove  value  may  be  given  upon 
the  trial.  The  question,  whether  value  can  be  ahown  by  extrinaio  proof,  is  a 
qoestfon  of  law,  which,  when  the  document  is  set  forth  in  the  complaint,  or  ia 
annexed,  is  proper  to  be  raised  by  a  demurrer.    Knehue  v.  Williams,  I  Smith,  597. 

See  note  to  subdivision  3  of  section  179. 

§  207.  [182.]    Affidavit  and  its  requisites. 

Where  a  delivery  is  claimed,  an  affidavit  must  be  made  by 
the  plaintiff,  or  some  one  in  his  behalf,  showing, 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed 
(particnlarly  describing  it),  or  is  lawfully  entitled  to  the  posses- 
neglects  to  proceed  before  i*»ue,  the  defendant  may,  under  section  274,  have  judg- 
ment for  a  dismissal  o(  the  complaint,  for  his  costs  and  a  return  of  the  goods ;  or,  if  the 
neglect  to  proceed  ia  after  issue,  the  defendant  msy  notice  the  cause  for  trial  under 
section  258,  and  have  a  dismissal,  verdict,  or  judgment,  na  the  case  may  require.  Or 
if  the  plaintiff  serves  notice  of  discontinuance  at  any  atage  of  the  action,  the  defend- 
ant may  accept  it,  and  sue  on  the  undertaking  given  by  the  plaintiff  on  procuring  the 
delivery  of  the  property  to  him. 

s.  The  actions  for  injuries  by  force  to  property,  and  claims  to  recover  the  pos- 
session of  personal  property,  are  under  section  167,  and,  substantially,  different  causes 
of  action.  Those  actions  are  what  were  (prmerly  known  by  the  respective  names 
of  treipaaa  de  bonia  aaportatia  and  replevin  ;  and  these  actions  under  the  present 
M  well  as  the  former  practice,  are  concurrent  actions,  the  same  state  of  facts  sus- 
taining the  action  in  either  form ; — it  is  the  judgment  demanded  which  determines  to 
which  clsas  it  belongs ;  and  where  the  complaint  asks  for  damages  and  not  for  the 
possesHon  or  return  of  the  property,  the  action  comes  within  the  class  which  waa 
formerly  denominated  trespass  (sect.  167,  sub.  6)  and  not  replevin  (sect  167,  sub* 
3) ;  and  therefore  the  plaintiff  in  such  a  case  is  not  entitled  to  the  benefit  of  the 
proceedings  provided  by  this  chapter,  to  obtain  the  immediate  delivery  of  the  prop- 
erty. Spalding  v.  Spalding,  1  Code  Rep.,  64;  3  Pr.  R.,  297  ;  and  see  Dow§  v. 
Oreen,  3  Pr.  R.,  377. 

/.  In  Roberta  v.  Randal,  3  Sand.,  707 ;  3  Code  Rep.,  190 ;  5  Pr.  R..  327 ;  it 
waa  held,  overruling  dicta  to  the  contrary  in  Cary  v.  Hotaling,  and  Olmateaa  v. 
HoUUing,  1  Hill  311,  317,  that  replevin  never  waa  in  all  cases  a  concurrent  remedy 
with  treapaaa  de  bonia  aaportatia.  In  a  subsequent  case,  Broekway  v.  Burnip  (16 
Barb.  1 13),  the  dicta  in  Cary  v.  Hotaling  and  Olmatead  v.  Hotaling  were  mentioned, 
approved,  and  followed. 
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sion  thereof,  by  virtue  of  a  special  property  therein,  the  £acts 
in  respect  to  which  shall  be  set  forth ; 

2.  That  the  property  is  wrongfully  detained  by  the  defend- 
ant; 

3.  The  alleged  cause  of  the  detention  thereof,  according  to 
his  best  knowledge,  information,  and  belief; 

4.  That  the  same  has  not  been  taken  for  a  tax,  assessment 
or  fine,  pursuant  to  a  statute ;  or  seized  under  an  execution  or 
attachment  against  the  property  of  the  plaintiff;  or  if  so  seized, 
that  it  is,  by  statute,  exempt  from  3jQoh  seizure ;  and 

8.  The  actual  value  of  the  property. 

0.  Where  an  affidayit  stated  that  the  pooperty  in  diapate  waa  taken  in  exMation 
by  the  aheriff  of  Niaj^ara  coanty,  under  an  exeoation  against  the  proparty  of  the 
plaintiff,  and  stated  farther  that,  **the  property  was  exempt  from  aeizare  od  sadi, 
exeoation,''  bat  no  facts  were  stated  bringing  it  within, any  atatatory  exemption, oa 
motion  to  set  aside  the  proceedings,  the  court,  Sill,  J.,  ssid.  The  affidavit  does  ant 
conform  to  the  reqnirementi  of  the  statute.  Under  the  ibrmer  praatioe,  the  plaintiff 
or  some  one  on  liis  behalf  was  required  to  make  an  affidavit,  **'  alafta^,"  anMQg 
other  things,  that  the  property  had  not  been  seised  under  any  execution  against  the 
plaintiff.  The  code  requires,  if  the  property  has  been  seized  under  an  execution,  an 
affidavit,  '<  9hovDing"  **  that  it  is  exempt  from  sa<^  seiture."  The  worda  *'  $tate^ 
and  "  sAoi0  "  have  a  different  legal  aignification.  Stating  a  case  to  be  withio  the 
purview  of  a  statute  is  simply  alleging  that  it  is ;  while  SMwing  it  to  be  so^  consiBti 
of  a  disclosure  of  the  facts  whidi  bring  it  within  the  statute.  The  effiict  of  the 
code  is  to  bring  affidavits  of  this  kind  within  the  rules  which  prescribe  the  mode  in 
which  facte  muet  be  stated  in  an  affidavit  of  cause  of  action,  rather  than  those 
applicable  to  affidavits  heretofore  used  in  replevin  suits.  Spalding  v.  Spaiding,  3, 
Pr.  R.,  297 — 301 ;  1  Code  Rep.,  64.  As  to  amending  the  affidavit,  see  section  173, 
and  note. 

i.  Gridley,  J.,  in  a  sobseqaent  case  said  he  differed  from  Mr.  Justice  Sill  in 
thinking  that  by  the  substitution  of  the  word  *'  tkowing  "  fgr  **  Mtating^  the  legis- 
lature intended  to  change  the  law  ;  and  referred  to  2  Cainee*  Cas€$  in  £rror,  143;  2 
Hilli  380,  and  24  Wend.,  46 ;  and  held,  that  where  property  has  been  seized  ander 
an  execution,  the  affidavit  must  **  show*'  that  the  property  is  by  statute  exempt  from 
such  seizure.  Robert*  v.  WUlard,  1  Code  Rep.,  100.  And  the  fact  of  sodi 
exemption  is  sufficiently  ^*  shown"  by  <*  an  allegation  "  that  the  property  ia  so  exempt; 
bnt  an  allegation  of  the  party  that "  be  believes "  the  properly  is  so  ezempt*  ie 
insufficient,  nnless  it  be  added  that  aoch  belief  is  founded  on  a  knowledge  of  ibe 
law  or  the  advice  of  counsel  cognizsnt  of  all  the  facta  of  the  case.    Ih. 

e.  A  defendant  by  appearing  in  the  action  waives  any  irregularity  in  an  affidavit 
made  parsuant  to  thia  section.     lb  ;  Hyde  v.  Pattereon,  1  Abbott,  248. 

d.  The  court  of  common  pleaa  for  the  city  and  county  of  New  York  held,  that  in 
an  action  respecting  the  right  of  personal  pipperty,  in  which  the  plaintiff  daims  to 
have  the  property  delivered  to  him,  an  affidavit  by  him  that  he  ia  the  *'  owner^  ef 
the  property  is  sufficient)  without  setting  out  the  facts  proving  such  owoersbip.— 
Burne  v.  Robbine^  1  Code  Rep.i  62.  See,  also,  Vandenburg  v.  Fol^ea^vrg,  8 
Barb.  217. 

§  208.  [183.]  Bequisition  to  sheriff  to  take  and  deliver  the 
property. 

The  plaintiff  may,  thereupon,  by  an  endorsement  in  writing 
upon  the  affidavit,  require  the  sheriff  of  the  county  where  the 
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property  claimed  maj  be,  to  take  the  same  from  the  defend- 
ant and  deliver  it  to  the  plaintiff. 

§  209.  [184.]  (Amended  1849.)    Security  on  the  part  of  ihe 
plairUify  and  jvstification. 

Upon  the  receipt  of  the  affidavit  and  notice,  with  a  written 
undertaking  executed  by  one  or  more  Bnfficient  sureties  ap- 
proTed  by  the  sheriff,  to  the  effect  that  they  are  bound  in 
double  the  value  of  the  property,  as  stated  in  the  affidavit  for 
the  prosecution  of  the  action,  for  the  return  of  the  property  to 
the  defendant,  if  return  thereof  be  adjudged,  and  for  the  pay- 
ment to  him  of  such  sum  as  may,  for  any  cause,  be  recovered 
against  the  plaintiff,  the  sheriff  shall  forthwith  take  the  property 
described  in  the  affidavit,  if  it  be  in  the  possession  of  the  de- 
fendy t  or  his  agent,  and  retain  it  in  his  custody.    He  shall 
also,  without  delay,  serve  on  the  defendant  a  copy  of  the  affi- 
davit, notice,  and  undertaking,  by  delivering  the  same  to  him 
personally,  if  he  can  be  found,  or  to  his  agent  from  whose  pos- 
session the  property  is  taken ;  or  if  neither  can  be  found,  by 
leaving  them  at  the  usual  place  of  abode  of  either,  with  some 
petBon  of  suitable  age  and  discretion. 

a.  The  iberiff  mast  indone  his  approTal  on  the  underUkinsr.  Bwnn  ▼.  RMinty 
1  Code  Rep.,  63. 

h.  The  nnderUkiog  cannot  be  altered,  unlen  with  the  coBaent  of  tbeanrety  fint 
obtained.    Ih, 

t.  On  fnfficient  caoae  being  shown,  further  time  may  be  allowed  for  the  auretiae 
toJMtiry.    lb. 

d.  Where  the  undertaking  was  ligned  by  one  Graham,  who  was  deacribed  in  the 
body  thereof  aa  the  surety,  and  also  by  the  plaintiff,  whose  name  waa  not  mentioned 
in  the  body  of  the  nnderUking,—- held,  that  the  aheriff  might  eraae  the  0aintiff*a 
name,  and  if  he  originally  required  two  luretiea,  the  name  of  another  surety  might 
be  added.    /&. 

e.  If  an  undertaking  be  not  executed  and  delivered  to  the  aheriff,  the  proceed- 
isfs  will  be  trregnlar.  It  is  not  in  the  power  of  the  sheriff  to  dispense  with  the  nn- 
dertaking.    18  Wend.,  581. 

/.  The  court  would  allow  a  new  replevin  bond  to  be  filed  nvnc  mro  tune^  when 
the  one  given  on  the  execution  of  the  writ  was  defective.  Neioland  v.  Willettt,  1 
Barb.,  30 ;  2  R.  S.  556,  ss.  33,  34 ;  from  which  it  is  inferred  that  the  court  will  allow 
a  new  undertaking  to  be  given  nunc  pro  tune^  when  the  one  given  in  the  first  iu' 
atanee  is  defective. 

See  note  to  aeotion  210. 

§210.  [186.]  Exception  to  sureties^  and  j^oceedmgs  thereon 
cr  en  failure  to  except. 

The  defendant  may,  within  three  days  after  the  service  of  a 
copy  of  the  affidavit  and  undertaking,  give  notice  to  the  sheriff 
that  he  excepts  to  the  sufficiency  of  the  sureties.  If  he  fail  to 
do  so,  he  shall  be  deemed  to  have  waived  all  objection  to  them. 
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When  the  defendant  excepts,  the  sureties  shall  justify  on 
notice,  in  like  manner  as  upon  bail  on  arrest.  And  the  sheriff 
fihall  be  responsible  for  the  sufficiency  of  the  sureties,  until  the 
objection  to  them  is  either  waived  as  above  provided,  or  until 
they  shall  justify  or  new  sureties  shall  be  substituted  and 
justify.  If  the  defendant  except  to  the  sureties,  he  cannot 
reclaim  the  property,  as  provided  in  the  next  section. 

a.  la  a  case  where  the  plaintiff  had  claimed  the  hnmediate  delivery  of  property, 
«nd  served  the  affidavit,  notice,  and  undertaking,  required  by  eectioos  207,  208,  and 
209,  the  defendant  excepted  to  the  saretiei ;  and,  they  omitting^  to  jaatify,  the  defead- 
ant  moved  to  have  the  action  discontinued ;  the  motion  was  denied.  Manley  t.PcI- 
terwn,  3  Code  Rep.,  89. 

b.  What  are  the  eon9equenee$  of  the  plaintiff  *9  omitting  to  have  Am  nretiei 
juitify  when  excepted  to  ?    <*The  code  has  provided  for  the  omission  of  the  defend- 
ant's sureties  to  justify  when  he  demands  a  return  of  the  property.    lo  such  ctse, 
by  section  211,  the  property  shall  be  delivered  to  the  plaintiff.    Bat  the  code  is  en- 
tirely silent  as  to  what  is  to  be  done  in  the  event  of  such  an  omission,  exoepi  that  it 
provides  that  the  sheriff  shsll  be  responsible  for  the  sufficiency  of  the  sareties  uotil 
they  do  justify.    Is  that  all  the  remedy  for  the  defendant  in  such  case  ?  or  may  be 
have  a  return  of  the  property  to  him,  or  a  discontinuance  of  the  suit  f    He  caoaot 
have  a  discontinuance  of  the  suit,  because  the  proceeding's  of  the  plaintiff  to  obtaia 
possession  of  the  property  are  not  now,  as  they  formerly  were,  a  part  of  the  m»> 
ohinery  of  commencing  the  suit.    An  action  of  replevin,  as  it  may  yet  be  called, 
may  be  commenced  and  carried  on  to  judgment  without  the  plaintiff's  ever  demand- 
ing the  possession  of  the  property  ;  as  under  section  206  he  need  not  demand  the 
delivery  of  the  property  at  the  time  of  issuing  the  summons ;  and  under  sectioa  277, 
the  final  judgment  may  be  for  the  value  of  the  property,  if  the  plaintiff  please  to 
waive  a  return,  so  that  the  suit  may  go  on  without  the  plaintiff  entitling  himself  to 
the  immediate  possession  of  the  property  ;  and  it  would  clearly  not  be  proper  to  order 
it  to  be  discontinued  because  of  his  omission  to  do  so.    So,  too,  it  would  be  improper, 
while  the  property  is  in  the  sheriff's  hands,  and  before  he  delivered  it  over  to  etther 
of  the  parties,  to  stay  it  there,  or  order  it  delivered  over  to  the  defendant  by  reason 
of  any  such  omission ;  because,  under  section  211,  if  the  defendant  doea  not  within 
three  days  demand  a  return  of  the  property  to  him  as  therein  provided,  the  sheriff  is 
bound  to  deliver  it  to  the  plaintiff,  without  any  reference  to  the  fact  whether  hii  sore* 
ties  jus^^  or  not     And  after  it  has  been  thus  delivered,  I  can  discover  no  power  ia 
the  court  to  order  it  redelivered  to  the  defendant,  except  on  final  judgment,  nor  any 
mode  in  which  an  order  for  its  re-delivery  prior  to  judgment  can  Im  enforced;  ss 
that  it  would  seem  that  when  the  property  has  been  delivered  to  the  plaint!^  even 
when  his  sureties  are  utterly  worthless,  the  statute  has  provided  no  remedy,  except 
the  sheriff's  responsibility,  for  the  plaintiff's  omission  to  justify  his  sureties ;  thoogb 
it  has  provided,  in  case  the  defendant  omits  to  justify  his  sureties,  for  two  remedies, 
viz.,  the  sheriff's  responsibility,  and  an  order  for  its  delivery  to  the  plaintiff    Wbea 
the  property  has  not  been  delivered  to  the  plainti^  though  its  immediate  posseasioB 
has  been  claimed,  it  would  seem  that  the  court  is  equally  unable  to  afford  a  remedy. 
When  the  sheriff  has  returned  that  the  property  is  eloigned  so  that  it  cannot  be  re- 
plevied, the  plaintiff  may  apply  for  an  order  to  arrest  the  defendant,  and  hold  bim  to 
bail.    To  that  order  the  plaintiff  has  an  absolute  right,  when  it  shall  appear  te  the 
judge  that  a  sufficient  cause  of  action  exists,  and  that  the  property  has  been  eloigned; 
and  I  do  not  see  that  the  judge  has  any  right  to  refuse  the  order  of  arrest,  evea  if 
he  is  folly  aware  that  the  plaintiff  has  put  in  sham  aecority ;  and  if  for  that  cause 
he  cannot  in  the  first  instance  refuse  the  order,  the  court  could  hardly  for  that  oanse 
afterwards  set  it  asidei     So  that  it  appears  to  me,  that  in  every  aspect  of  the  law,  if 
the  sheriff  has  taken  sham  security,  and  on  that  the  property  has  been  delivered  to 
the  plaintiff,  or  for  want  of  that  the  defendant  has  been  arrested  and  held  to  bai]«  ha 
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is  entirely  without  remedy  except  the  reBponsibility  of  the'  sheriff.'' — ^Per  Edmondi^ 
J.)  Monley  t.  PatUrson,  supra. 

§  211.  [186.]  (Amended  1849.)  Defendant^  when  entitled 
to  re^ivery. 

At  any  time  before  the  delivery  of  the  property  to  the 
plaintiflf,  the  defendant  may,  if  he  do  not  except  to  the  sureties 
of  the  plainti£^  require  the  return  thereof,  upon  giving  to  the 
sheriff  a  written  imdertaking,  executed  by  two  or  more  suf- 
ficient sureties,  to  the  effect  that  they  are  bound  in  4ouble  the 
yalae  of  the  property,  as  stated  in  the  affidavit  of  the  plaintiff, 
for  the  delivery  thereof  to  the  plaintiff,  if  such  delivery  be  ad- 
judged, and  for  the  payment  to  him  of  such  sum  as  may,  for 
any  cause,  be  recovered  against  the  defendant.  If  a  return  of 
the  property  be  not  so  required  within  three  days  after  the 
taking  and  service  of  notice  to  the  defendant,  it  shall  be  de- 
livered to  the  plaintiff,  except  as  provided  in  section  216. 

a.  There  is  no  proyision  in  the  code,  nor  in  any  other  statntoi  for  the  restitntion  of 
the  property  to  the  plaintiff  after  its  redelivery  to  the  defendant  under  this  section. 
No  forther  chanire  in  the  possession  seems  to  be  contemplated  before  jadgmen 
Hunt  V.  Mootry,  10  Pr.  R.,  478. 


§212.  [187.]  (Amended  1849.)    Justification  of  deft 
anPs  sureties. 

The  defendant's  sureties,  upon  a  notice  to  the  plaintiff  o 
not  less  than  two  nor  more  than  six  days,  shall  justify  before  a 
judge  or  justice  of  the  peace,  in  the  same  manner  as  upon 
bail  on  arrest ;  upon  such  justification,  the  sheriff  shall  deliver 
the  property  to  the  defendant.  The  sheriff  shall  be  responsi- 
ble for  the  defendant's  sureties,  until  they  justify,  or  until  jus- 
tification is  completed  or  expressly  waived,  and  may  retain  the 
property  until  that  time ;  but  if  they  or  others  in  their  place, 
fail  to  justify  at  the  time  and  place  appointed,  he  shall  deliver 
the  property  to  the  plaintiff. 

§213.  [188.]  (Amended  1849.)  Qualifications  and  jtcstifi- 
cation  of  sureties. 

The  qualifications  of  sureties,  and  their  jastification,  ghall 
be  A  are  prescribed  by  sections  194  and  195,  in  respect  to  bail 
Qpon  an  order  of  arrest. 

§  214.  [189.]  Property^  how  taken  when  concealed  in  huild- 
ing  or  indosure. 

If  the  property  or  any  part  thereof  be  concealed  in  a  builds 
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ing  or  inclosnre,  the  sheriff  shall  publicly  demand  its  d^Mrery, 
If  it  be  not  delivered,  he  shall  cause  the  building  or  inclosnre 
to  be  broken  open,  and  take  the  property  into  his  possession; 
and,  if  necessary,  he  may  call  to  his  aid  the  power  of  his 
county. 

§  216.  [190.]    Property^  how  Tcept. 

When  the  sheriff  shall  have  taken  property,  a^  in  this  chap- 
ter provided,  he  shall  keep  it  in  a  secure  place,  and  deliver  it 
to  the  parly  entitled  thereto,  upon  receiving  his  lawful  fees  for 
taking,  and  his  necessary  expenses  for  keeping  the  same. 

Ftt%  •/  SheriS, 

Sheriffs'  fees  are  prescribed  by  2  R.  S.,  3d  ed.,  735 ;  and  lawa  of  1850,  p^  404, 
cap.  225.    The  proviaioiia  of  the  revised atatates  are  aa  follows: 

For  serviog  a  ctfpuw  ai  reMpondendum^  writ  of  replevin,  aammoaa,  or  an; 
other  process,  by  which  a  sait  shall  be  commenced  in  a  court  of  law,  citation,  teirt 
faciai,  or  declaration,  when  there  shall  have  been  no  process  previoiis  thereto, 
50  oenta. 

TraTelliog,  6  cents  a  mile,  for  going  only,  to  be  oompnted  ia  all  casea  from  the 
coort*hotise  of  the  county ;  and  if  there  be  two  or  more  conrt-housea,  to  be  oom- 
pnted from  that  which  aball  be  nearest  to  the  place  where  the  senriee  is  to  be  mads ; 
except  in  tlie  county  of  Oneida,  where  the  travel  ia  to  be  oompnted  from  the  ooort- 
honse  in  Whitestown. 

For  taking  a  bond  of  a  plaintiff  in  replevin,  or  taking  a  bond  on  the  arrest  of  t 
defendant,  or  taking  his  endorsement  of  appearance,  or  for  taking  a  bond  in  say 
other  caae  where  he  is  anthorized  to  take  the  aame  for  which  no  fee  ia  herein  allowed, 
37  i  centa. 

For  a  certified  copy  of  such  bond,  25  cents. 

For  a  note  of  every  capias  delivered  to  any  defendant  on  reqaest,  6  cents. 

For  a  copy  of  every  sommons^  tcire  faeiatt  or  doclaratlon,  served  by  him,  when 
made  by  the  sheriff,  the  same  fees  as  are  allowed  to  attorneys  in  the  oourl  in  which 
the  action  is  pending,  for  making  such  copy. 

For  a  copy  of  every  other  writ,  when  demanded|  or  required  by  law,  19  coals. 

Returning  a  writ  12-^  oenta. 

For  serving  an  attachment  for  the  payment  of  money,  or  an  execution  for  the 
collection  of  money,  or  a  warrant  for  the  same  puipose  issued  by  the  oomptroUer,*«r 
by  any  county  treasurer,  for  collecting  the  sum  of  $250  or  lessi  two  cents  and  fivs 
mills  per  dollar ;  and  for  every  dollar  collected  more  than  (250,  one  cent  and  ^ 
mills. 

Advertising  goods  or  chattele,  lands  or  tenements,  for  sale  on  any  execution,  $3; 
and  if  the  execution  be  stayed  or  aettled  after  advertbtng  and  before  aale^  $1. 

The  fees  allowed  by  law,  and  paid  by  such  sheriff  to  any  printer  for  pab&shing 
an  advertisement  of  the  sale  of  real  estate  for  not  more  than  six  weeks,  and  for  con- 
tinuing Booh  advertisement  more  than  aix  weeka,  or  for  publishing  the  postponement 
of  any  aoch  sale,  the  expense  of  such  continuance  or  poatponement  shall  be  paid  by 
the  party  requiring  the  same.  The  tetm  herein  allowed  for  the  service  of  an  exsca- 
tion,  asld  for  advertiaing  thereon,  shall  be  collected  by  vutne  of  anch  execatkm  ia  the 
aame  manner  as  the  sum  therein  directed  to  be  levied.  ^ 

But  when  there  shall  be  several  executions  against  the  defendant  at  the  tine  of 
advertising  his  property,  in  the  handa  of  the  same  sheriff,  there  shall  be  but  one  ad- 
vertlsinfr  fee  charged  on  the  whole,  and  the  aheriff  shall  elect  on  which  executioa  he 
will  receive  the  same. 

For  every  certificate  on  the  sale  of  real  estate,  the  aame  feea  for  drawing  and  for 
two  copies  thereof,  as  are  allowed  for  drafts  and  copies  to  attomeya  in  the  court  from 
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whieli  the  ezeevtioa  ia  iaiaed,  togvther  with  the  clerk's  fee  for  filings  one  of  raeh  oer. 
tifiealee,  to  be  collected  se  other  feet  on  ezecation. 

For  drftwiofr  and  exeoutfng  a  deed,  punuant  to  a  sete  of  real  eatate,  $1  to  be  paid 
by  the  graatee  in  rach  deed. 

Ser?'mf  a  writ  of  poeMWfoti  or  of  restitotion,  patting;  any  penon  entitled  into  the 
poMeasion  of  premieea,  and  removing  the  tenant,  (1  25;  and  the  aame  oompenaa- 
tioa  for  travelling  to  aenre  the  aame  aa  ia  herein  allowed  on  the  aenrioe  of  a  capiat 
ad  ratfoudemdum. 

Taking  a  bond  for  the  libertiea  of  the  jail,  37-^  eentft 

For  aamnioniog  the  jnry  to  attend  any  court,  50  centa  in  each  canae  noticed  for 
trial  io  aoch  conrt,  or  placed  on  the  calender  thereof  for  trial* 

Sommoning  a  jnry  apon  a  writ  of  inquiry,  or  in  any  oaae  where  it  shall  become 
pec  wary  to  try  the  title  to  any  personal  property,  attending  anch  jury,  and  making 
aad  returning  the  inqniaition,  01  50. 

Summoning  a  foreign  or  apecial  jury,  pnranaut  to  a  ventre,  for  that  parpooe,  and 
retnming  the  panel,  (1  12^ 

Summoning  a  jury  pursuant  to  any  precept  or  aummona  of  any  officer  in  any 
special  proceeding,  (1 ;  and  for  attending  such  jury  when  required,  50  cents. 

Bringing  up  a^  prisoner  upon  a  habeas  corpus  to  testify  or  answer  in  any  oourt» 
01  50  ;  and  for  travelling  each  mile  from  the  jail,  12^  cents.  For  attending  any 
court  with  sach  prisoner,  01  per  day  besides  actual  oeoessnry  ezpeuaea. 

Bringing  up  a  priaoner  upon  any  habeas  corpus  with  the  cauae  of  hia  arreat  and 
detaotioD,  01  50 ;  and  for  travelling,  12^  oanta  for  each  mile  from  the  jail. 

Attending  before  any  officer  with  a  priaoner  for  the  purpose  of  having  him  sur- 
rendered in  exoneration  of  his  bail,  or  attending  to  receive  a  prisoner  so  surrendered, 
who  wan  net  committed  at  the  time,  and  receiving  any  such  prisoner  into  hia  oualody, 
in  aither  caae,  $1.  • 

Attending  a  view,  $1  87|  per  day,  going;  and  retnming,  01  25  per  day. 

For  nerving  an  attachment  againat  the  property  of  a  debtor,  under  the  proviaiona  of 
cap.  5.  of  part  2.,  or  against  a  ship  or  vessel,  under  the  provisions  of  the  8th  title  of 
cap.  8.  of  part  3^,  50  cents,  with  sach  additional  compensation,  for  his  trouble  and 
eapenaes  in  taking  poaaession  of  and  preaerving  the  property  attached,  aa  the  officer 
iaaning  the  warrant  ahall  certify  to  be  reaaonable ;  and  where  the  property  ao  at- 
tached ahall  allerwarda  be  sold  by  the  sheriff,  he  shall  be  entitled  to  the  same  pound- 
age OB  the  sum  collected  as  if  the  sale  had  been  made  under  an  execution. 

For  making  and  returning  an  inventory  and  appraisal,  such  compensation  to  the 
a|ipniaera,  not  exceeding  01  to  each  per  day  for  each  day  actually  employed,  aa  the 
officer  iaaning  the  attachment  ahall  allow ;  and  the  aame  ooropenaation  for  drafting 
and  copying  the  inventory  aa  ia  allowed  for  drafts  and  copiea  to  attomeyv  in  the 
•upteiB9  courL 

For  aeiling  any  property  ao  attached,  and  for  advertiaing  anch  aale,  the  aame 
allowance  aa  for  aalea  on  executiona. 

For  executing  a  warrtint  to  remove  any  person  from  landa  beloBgtng  to  the 
people  of  this  State  or  to  Indiana,  auch  anm  aa  the  comptroller  ahall  audit  and  certify 
to  be  a  reasonable  oompenaation. 

For  any  aervicea  which  may  be  rendered  by  a  conatable,  the  aame  feea  aa  are 
allowed  hy  law  for  anch  aervicea  to  a  conatable. 

For  any  peraon*  committed  to  priaon,  and  every  peraon  diaoharged  from  prison, 
in  ohril  eaa>a,  25  centa  for  receiviog,  and  25  centa  for  diacharging,  to  be  paid  by  the 
plaintiff  in  the  prooeaa. 

For  aamrooniog  oonatablea  to  attend  the  anpreme  conrt  or  any  other  court,  50 
centa  for  each  conatable. 

For  attending  the  anpreme  court,  $2  per  day. 

For  mileage  on  every  execution,  6  centa  per  mile,  for  going  only,  to  be  com- 
pated  from  the  court-houae. 

The  proviaiona  of  the  act  of  1850,  lyre  aa  followa : 

^  1 .  In  addition  to  the  feea  now  allowed  to  aheriffii  on  executiona  againat  prop- 
erty in  civil  actions^  they  ahall  be  entitled  to  demand  and  receive  on  anch  executiona, 
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the  mim  of  50  cents  for  receivinf  and  entering  the  eamo  in  their  booke»  searohin^ 
for  property,  and  paying  the  postage  on  the  retorn  of  the  said  execntion,  if  sach  re* 
tnm  he  made  by  mail,  aa  hereafter  provided ;  which  enm  shall  be  a  char^  agaioft, 
and  to  be  collected  of,  the  person  by  whom  the  said  ezecotion  was  isned,  except 
when  he  is  a  coacty  clerk i  or  of  the  person  in  whose  favor  the  judgment  was  ren- 
dered, except  as  is  otherwise  provided  in  section  2  of  this  act. 

4  2.  The  said  sum  of  50  cents,  in  the  esse  of  judgments  hereafler  recovered, 
shall  be  one  of  the  disbursements  to  be  included  in  the  bill  of  costs  6xed  in  fisvor  of 
the  pnrty  entitled  thereto.  In  cases  when  judgment  has  been  already  oblaiaed,  the 
said  sum  shall  be  collected  by  the  sheriff  from  the  defendant  in  the  ezeentioot  in  the 
same  manner  as  his  other  fees  are  now  collected. 

§  3.  Sheriffi,  under* sherifis,  and  deputy -sheriffB,  may  return  all  procen  in  ciril 
actions  by  mail,  where  the  officer  making  such  return  resides  in  a  difierent  place 
from  that  in  which  the  clerk's  office  to  which  the  return  Is  to  be  made  is  located, 
and  between  which  places  there  is  a  regular  communication  by  mail ;  but  such  re- 
tnm  to  be  valid  shall  be  made  as  follows :  the  eaid  process  enclosed  in  an  envelope 
and  properly  directed,  shall  be  deposited  in  the  post-c^ce  nearest  or  most  cooveoieot 
to  the  said  officer,  and  the  postage  thereon  prepaid  by  the  sheriff  so  returning  the 
same. 

§  216.  Claim  of  property  hy  third  person. 

If  the  property  taken  be  claimed  by  any  other  person  than 
the  defendant  or  his  agent,  and  snch  person  shall  make  affida- 
vit of  his  title  thereto  and  right  to  the  possession  thereof,  statiag 
the  grounds  of  such  right  and  title,  and  serve  the  same  upon 
the  sheriff,  the  sheriff  shall  not  be  bound  to  keep  the  propertj, 
or  deliver  it  to  the  plaintiff,  unless  the  plaintiff  on  demand  of 
him  or  his  agent  shall  indemnify  the  sheriff  against  such  daim, 
by  an  nndertaking,  executed  by  two  sufficient  sureties,  accom- 
panied by  their  affidavits,  that  they  are  each  worth  double  the 
value  of  the  property  as  specified  in  the  affidavit  of  the  plain- 
tiff, and  freeholders  and  householders  of  the  county.  And  no 
claim  to  such  property  by  any  other  person  than  the  defendant 
or  his  agent,  shall  be  valid  against  the  sheriff  unless  made  as 
aforesaid ;  and  notwithstanding  such  claim,  when  so  made,  he 
may  retain  the  property  a  reasonable  time  to  demand  such 
indemnity. 

§  217.    Notice  and  affidavit^  when  and  where  to  lejUed. 

The  sheriff  shall  file  the  notice  and  affidavit,  with  his  pro- 
ceedings thereon,  with  the  clerk  of  the  court  in  which  the  action 
is  pending,  within  twenty  days  after  taking  the  property  men- 
tioned  therein. 


§  218.]  iNJUNCiiON.  305 


Chapter  III. 
Injunction.* 

Sectioic  218.  Writ  of  iojanction  abolished,  and  order  enbetitated. 

219.  Iojanction,  in  what  oases  g^ranted. 

220.  At  what  tioie  it  may  be  granted. 

221.  Notice,  when  re<|aired.    Temporary  injanction. 

222.  Secarity  upon  injunction.    Damages,  how  ascertained. 

223.  Order  to  show  cause  why  iojanction  should  not  be  granted. 

224.  Security,  upon  iojunction,  to  suspend  business  of  corporation. 

225.  Motion  to  vacate  or  modify  injunclioo. 

226.  Affidavits  on  motion. 

§  218.  [191.]  Writ  of  injunction  aholishedj  and  order  sub- 
Uituted. 

The  writ  of  injunction  as  a  provisional  remedy  is  abolished, 
and  an  injanction  by  order  is  substituted  therefor.  The  order 
may  be  made  by  the  court  in  which  the  action  is  brought,  or 
by  a  judge  thereof,  or  by  a  county  judge  in  the  cases  provided 
in  the  next  section ;  and  when  made  by  a  judge  may  be  en- 
forced as  the  order  of  the  court. 

tL  See  note  to  section  403,  aa  to  when  the  injunction  order  may  be  granted  by  a 
eooBty  jadge. 

&.  The  motion  for  an  injunction  may  be  made  at  a  general  term.  Drake  t. 
Hvdwon  R.  R.  R.  Co,,  2  Code  Rep.,  67. 

Injunction  against  State  Officere. 
c.  Whenever  any  duty  shall  be  devolved  by  law  of  this  State  upon  any  State 

f^*  This  chapter  substitutes  an  order  for  the  writ  heretofore  nsed,  and  defines  the 
eases  in  which  it  may  be  granted  It  does  not  create  a  new  remedy.  On  the  con- 
tmrj,  it  reoogoizes  the  injunction  as  an  existing  provisional  remedy.  Its  character, 
as  a  mode  of  equitable  relief,  is  not  at  all  altered  or  impaired.  Linden  v.  Fritx^  3 
Code  Rep.,  165;  5  Pr.  R.,  188. 

dl  The  distinction  in  the  English  books,  between  a  common  iujunction  which 
iasaes  on  some  default  of  the  defendant,  and  special  injuuctions  granted  on  special 
application  to  the  court,  is  of  no  importance.  All  injunctions,  in  this  country,  are 
granted  on  the  merits  and  on  special  application  to  the  court,  and  generally  ex  parte, 
on  filing  the  bill.    Buckley  v.  Corte,  1  Saxton's  Ch.  R.,  504. 

e.  Hie  code  does  not  alter  the  rale  of  equity  respecting  the  allowance  of  injune- 
ticmsL  HotDOtd  v.  £2/t«,  4  Sand.,  374.  The  cases  in  which  an  iojunction  may  be 
fraatsd,  are  the  same  as  were  established  in  our  court  of  chancery.  Linden  v. 
Frit*,  3  Code  Rep.,  165 ;  Linden  v.  Hepburn,  3  Sand.,  668.  The  law  in  regard 
to  iajooctionB  haa  not  been  materially  changed.  Corning  v.  Troy  Iron  and  Nail 
Fmtiory^  6  Pr.  R.,  92.  This  enactment  very  materially  enlarges  the  power  of  the 
court  in  tlie  use  of  preliminary  injunctions.  Ctirs  v  Crawford,  1  Code  Rep.,  N.  S., 
18.  See,  also,  Capet  v.  Parker,  ib„  90;  Perkine  v.  Warren,  6  Pr.  R,  341 ;  Mai- 
comb  T.  Miller y  ib.,  456. 
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officer  or  board  of  officers,  ntf  iiijonetion  thall  be  inaed  to  reitrain  rach  officer  or 
board,  or  aoy  person  employed  by  them,  or  to  prevent  the  execation  of  any  tiich 
law,  unless  the  same  be  granted  by  the  supreme  court  aitting  in  the  district  in  which 
such  board  shall  be  located  or  such  duty  shall  be  required  to  be  performed,  at  t 
general  term  of  said  court  (Laws  of  l8ol,  ch.  468i  s.  1.)  Before  hearing  any 
application  for  an  injunction  in  the  cases  specified  in  the  preceding  section,  at  lesit 
eight  days*  notice  of  the  time  and  place  of  such  hearing  shall  be  seryed  on  the  offi- 
cer, board,  or  person  against  whom  the  application  shall  be  made ;  and  in  esse  of 
the  inability  or  omission  of  the  attorney  general  to  appear  and  defend  snofa  t^eer, 
board,  or  person,  the  governor  may  employ  counsel  to  perform  soch  duty  in  place  of 
the  attorney  general,  and  to  institute  any  appeal  or  other  neeeasary  proceeding,  who 
shall  have  the  control  of  soch  defence  or  proceeding  ;  and  the  governor  may  io  bit 
discretion  employ  counsel  to  assist  the  attorney  general  in  defending  such  officer, 
board,  person,  or  proceeding.    /&.,  a.  S. 

§  219.  [192.]  (Amended  1849.)  Injunction^  in  what  eases 
granted. 

[1]  "Where  it  shall  appear  by  the  complaint,  that  the  plain- 
tiff is  entitled  to  the  relief  demanded,  and  snch  relief,  or  any 
part  thereof,  consists  in  restraining  the  commission  or  continu- 
ance of  some  act  the  commission  or  continuance  of  which,  during 
the  litigation,  would  produce  injary  to  the  plaintiff,  or  [2]  when 
during  the  litigation  it  shall  appear  that  the  defendant  is  doing, 
or  threatens  or  is  about  to  do,  or  procuring  or  suffering  some 
act  to  be  done  in  violation  of  tbe  plaintiff's  rights,  respecting 
the  subject  of  the  action  and  tending  to  render  the  judgment  in- 
effectual, a  temporary  ioj  unction  may  be  granted  to  restrain 
snch  act.  [3]  And  where,  during  the  pendency  of  an  action, 
it  shall  appear  by  affidavit,  that  the  defendant  threatens  or  is 
about  to  remove  or  dispose  of  his  property,  with  intent  to  de- 
fraud his  creditors,  a  temporary  injunction  may  be  granted  io 
restrain  such  removal  or  disposition. 

a.  An  injunction  order  can  only  go  again»t  a  party  to  the  aetiotK  (FPatSMT. 
FulUr,  9  Pr.  R.,  426).  Thus  where  a  motion  waa  made  «x  parte  for  an  attaehBi^ 
against  J.  6.  and  others,  persons  not  named  as  parties  to  the  action  in  whieh  the  ia- 
j unction  issued,  Welles,  J.,  said,  **  The  motion  most  be  denied.  The  parties  sooglit 
to  be  held  in  contempt  are  not  parties  to  the  action.  This  in  my  jodgroent  is  htd. 
(1  Mad.  Ch.  Pr.,  175, 3d  Loo.  ed.)  Independent  of  the  former  practice  of  the  eooit 
of  chancery,  I  think  it  is  plainly  to  be  inferred  ftom  the  code  that  au  iojanecie 
order  can  only  go  against  a  party  to  the  action." 

6.  An  injunction  directed  to  a  corporation  ia  operative  and  binding,  not  oalyca 
the  corporation  itself,  but  upon  every  person  whose  personal  action  as  a  aeaba  or 
officer  of  the  corporate  body  it  seeks  to  restrain  or  controL  Davia  v.  Ufaysr,  ^^ 
o/JV:r.,  lDuer,45l. 

c.  The  figures  within  brackets  form  no  part  of  the  section,  and  are  only  ioNrled 
for  the  oonvenience  of  reference. 

Note  to  part  [IJ. 

d.  The  court  cannot  by  injunction  compel  the  undoing  what  has  been  toe- 
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Brmdhwry  r,  Maneheatert  ^e,,  Railway  Co.,  15  Jar.,  1167  ;  7  Eug.  L.  &  B.  R, 
143. 

0.  To  anthoriie  an  iojoxiction,  there  should  not  only  be  a  clear  yiolatlon  of  the 
plaintiff'*  righta,  but  the  rights  themaeWee  should  be  oertain,  and  capable  of  being 
ciearJy  ascertained.     Olmstead  ▼.  Loomi§j  6  Barb.,  152. 

b.  **  This  aection  may  and  probably  does  authorize  a  preliminary  injunction  in 
some  cases  of  trespass,  where  it  could  not  be  granted  by  the  former  practice. 
JcrssM  Y.  iZoffs,  7  Johns.  Ch.  R.,  315.  But  it  cannot  be  construed  to  create  new 
rights  of  action,  or  give  new  remedies/'  Barculo,  J.,  Wordsworth  y.  Lyon,  1  Code 
Rep.  N.  S.,  163  ;  5  Pr.  R,  463. 

c.  The  question  has  been  considerably  discussed  whether  this  provision  antho- 
rixes  the  nsuing  an  injunction  to  restrain  parties  from  proceeding  under  the  law  to 
recover  poesession  of  real  property  by  summary  proceedings.  Before  the  code,  in 
Smiik  T.  Moffat  (1  Barb.,  65),  Edmonds,  J.,  held  that  no  injunction  conid  issue  in 
such  a  ease ;  but  in  a  case  subsequent  to  the  code.  Cure  ▼.  Crawford  (1  Code  Rep, 
N.  8.,  18),  lie  held  that  this  enactment  *'  greatly  enlarged  the  powers  of  the  court 
in  the  use  of  a  preliminary  injunction ;"  and  that  since  the  code  the  supreme  court 
might  graot  an  injunction  to  stay  summary  proceedings.  A  contrary  view  of  the 
subject  waa  taken  by  Barcnlo,  J.,  in  Wordoworth  v.  Lyon,  1  Code  Rep.  N.  8.,  63  ; 
4  Pr.  R.,  463.  Subsequently,  Roosevelt,  J.,  held  that  by  the  true  construction  of  the 
code,  an  injunction  cannot  bs  granted  to  stay  or  suspend  proceedings  under  the 
staCata  (2  R.  S.,  516)  for  the  recovery  by  summary  proceedings  of  the  possession 
of  houses  Qt  lands.  Hyatt  v.  Burr,  8  Pr.  R.,  168.  And  in  a  note^  p.  170,  *^  I  have 
consulted  on  this  subject  with  two  of  my  colleagues,  with  the  view  of  establishing  a 
uniformity  of  practice  on  a  point  so  important  to  the  community,  as  well  as  ihe  pro- 
fession ;  and  they  concur  with  me  in  saying  that  by  the  true  construction  of  the 
code  an  injunction  cannot  be  granted  to  stay  or  suspend  proceedings  under  the 
statute  for  recovering  summary  possession  of  houses  or  lands.'*  We  believe  that 
now  the  supreme  court  in  the  firftt  judicial  district  uniformly  refuse  to  order  an  in- 
junction in  such  easea  In  the  superior  court  it  is  other  wise.  Oakly,  Ch.  J.,  in  For- 
retigry.  WiUon  (1  Duer,  624),  with  the  concurrence  of  all  the  judges  of  that  court, 
held  that  that  court  would  relieve  a  tenant,  upon  equitable  terma,  against  whom  a 
judgment  of  dispossession,  under  the  act  authorizing  summary  proceedings  to  recover 
ihe  possession  of  land,  had  been  obtained  Ify  surprise.  In  that  case,  an  injunction 
restraining  the  landlord  from  executing  a  warrant  of  dispossession  was  granted,  upon 
the  payment  into  court  bv  the  tenant  of  the  rent  claimed  to  be  due ;  and  in  Capet 
V.  Parktr,  1  Code  Rep.,  If.  8.,  90,  the  auperior  court  issued  an  injunction  to  restrain 
sacb  snmmary  proceedings. 

d.  An  injanction  will  sometimes  be  allowed  to  prevent  a  multiplicity  of  suits 
Woodruffs,  FUker,  17  Barb.,  224. 

e.  An  injunction  will  not  be  allowed  restraining  a  party  from  transferring  or 
disposiog  of  a  promissory  note  on  a  mere  claim  of  indebtedness.  The  plaintiff  must 
not  only  establish  a  legal  right  in  such  a  case,  but  must  show  the  issuing  and  return 
of  an  ezecBtion  unsatisfied.     Sebring  v.  Laniy  9  Pr.  R,  346,  Gibson,  County  Judge. 

/.  Where  the  plaintiff  appears  to  be  entitled  to  a  decree  for  a  perpetual  injunc- 
tion, he  may  also  have  a  temporary  injunction,  pendente  lite,  provided  it  is  neces- 
sary to  protect  him  from  injury.  Corning  v.  Troy  Iron  and  Nail  Factory,  6  Pr. 
Rr.,  89. 

g.  The  ohstmotion  of  water  oonrses  is  such  a  grievance  as  calls  for  the  equitable 
reniedy  by  injunction.     lb. 

k.  Where  the  defendants  constructed  a  large  reservoir  above  their  mills,  by 
damming  the  stresm  and  erecting  a  dyke  for  the  purpose  of  securing  a  more 
eqoabla  and  continuous  flow  of  the  water,  which  gave  to  them  a  control  over  the 
water,  and  which,  plaintiflb  claimed,  were  exerted  by  the  defendants  to  the  great 
damage  and  injury  of  the  plaintiffs  in  the  use  of  their  mills  and  machinery  below, 
on  the  aame  stream  (notwithstanding  it  appeared  that  aaid  reservoir  might,  with 
proper  management,  have  been  beneficial  to  plaintiflii)  ;  and  it  appearing  that  both  # 
parties  were  equally  entitled ,  as  riparian  proprietors,  to  the  use  of  the  stream ;  held, 


308  INJUNCTION.  [§  219. 

that  the  plaintiira  were  entitled  to  an  injunction  pendin|r  cf  an  action  for  damages 
for  snch  iojurieBi  and  to  aecure  protection  against  future  injaricsof  like  character. 
Jb. 

a.  In  a  snit  for  winding  np  the  afiairs  of  an  alleged  partnership,  by  one  daiming 
to  be  a  partner,  but  whose  right  as  a  partner  is  wholly  denied  by  the  defeodaat,  and 
is  not  clearly  established  by  the  affidavits,  the  court  will  not  grant  an  injunction  re* 
straining  the  defendant  from  intermeddling  with  the  property  of  the  alleged  partner- 
ship.   Ooulding  v.  Batn,  4  Sand.,  716. 

h.  MeCrackan  y.  Warey  1  Code  Rep.  N.  S.,  215,  was  a  crosa  snit    The  oomplaiat 
prayed  for  an  injunction,  but  not  for  a  receiver.    The  complnint  in  the  original  ssit, 
Ware  v.  McCraekauy  prayed  for  a  receiver ;  and  in  that  suit  an  injnnctioo  had  been 
obtained,  restraining  the  now  plaintiff,  MeCrackan,  from  receiving  or  diapoeiog  of 
the  subject  matter  of  the  action,  partnership  property.    On  motion  for  ao^ifijaB<^i0a 
and  receiver  in  this  suit,  the  motian  was  granted,  although  no  receiver  w«a  asked 
for  by  the  complaint,  and  it  was  held,  that  where  two  parties  have  an  equal  r^(  to 
the  poflseasion  of  the  subject  matter  of  the  action,  and  one  has  enjoined  tbe  other 
from  receiving  or  disposing  of  the  same,  an  injunction  will  be  granted  aa  of  ooaias, 
and  without  any  special  cauae  being  shown,  on  the  application  of  the  party  enjoiBed, 
against  the  party  who  first  obtuined  the  injunction  enjoining  him  from  receivinf  or 
duposing  of  such  subject  matter. 

e.  Where  a  lessee  covenanta  for  a  particular  use  of  demised  premiaes,  he  may  be 
restricted  to  that  use  by  injunction.  Howard  v.  Ellitf  4  Sand. ,  369  ;  and  see 
Steward  v.  Wintere,  4  Sand.  Ch.  R.,  587. 

d  Where  it  appears  that  a  bailding,  in  the  course  of  erection,  can  be  completed 
without  increasing  the  injury  to  the  plaintiff  of  which  he  complaina,  and  that  it 
would  be  productive  of  serious  injury  to  continue  the  injunction,  the  same  will  be 
dissolved.  If  tlie  building  b  clearly  a  nuiaance,  the  use  of  it  ahonid  be  prohibited, 
aa  well  as  the  erection.  But  if  the  right  of  defendant  to  erect  is  a  matter  only  of 
doubt,  it  is  not  proper  in  the  first  instance  to  stay  the  work  by  injuncUoo.  Harris 
eon  V.  Newton,  1  Code  Rep.  N.  S.,  207. 

e.  An  injunction  and  receiver  were  ordered  at  the  suit  of  a  general  creditor  of 
an  insolvent  firm,  the  indebtedness  being  admitted.  Dillon  v.  Horn,  5  Pr.  R.,  35  ; 
and  see  7  Paige,  583.  • 

/.  Injunction  to  restrain  parties  using  the  name  of  **  Irving  Houae."  Howard  v. 
Henriquex,  3  Sand.,  725 ;  Stone  v.  Carlan,  3  Code  Rep.,  67. 

g.  Where  a  complaint  prayed  a  forfeiture  of  a  lease  for  a  breach  of  a  covenant, 
and  an  injunction  to  restrain  a  continuance  of  the  alleged  br«»aoh,  and  ao  iojune* 
tion  had  been  granted',  the  court,  on  motion  to  vacate  the  injonctiou,  ordered  the 
plaintiff  to  elect  either  to  retain  his  injunction,  or  to  proceed  in  the  suit  for  a  for* 
feitnre.    Linden  v.  FritZy  3  Code  Rep.,  165 ;  Linden  v.  Hepburn,  3  Sand.,  66& 

A.  A  complaint,  founded  on  a  trespass  to  lands  by  cutting  wood,  &.Q.,  and  daim* 
ing  a  certain  sum  for  damages,  does  not  come  within  this  section,  and  plaintiff  con* 
not  have  an  injunction  restraining  the  defendant  from  cutting  the  wood,  dec-,  peod- 
ing  the  litigation.  He  can  only  recover  a  sum  of  money  by  way  of  damages.  Towm- 
send  V.  Tanner,  2  Code  Rep.,  6;  3  Pr.  R.,  384. 

i.  Where  a  p&rty  has  a  sufficient  remedy  in  an  action  for  trespaas,  and  it  does 
not  appear  that  the  injury  is  irreparable,  an  injunction  ought  not  to  be  granted.     Ih.. 

j.  Yet  courts  of  equity  will  interfere  by  injunction  to  restrain  waste  or  treapaas, 
and  to  prevent  injury  to  land,  even  where  the  title  is  in  dispute  and  the  right  is 
doubtful,  if  the  waste  or  trerpass  will  be  attended  with  irreparable  mischief,  or  if, 
from  the  irresponsibility  of  the  defendant  or  otherwise,  the  plaintiff  cannot  c>btun 
relief  at  law.  Such  interference  is  based  upon  the  ground  of  preventing  irrepara- 
ble mischief,  and  the  deatruction  of  the  substance  of  the  inheritance.  Spemr  v. 
Cutter,  2  Code  Rep.,  100. 

k.  And  an  injunction  was  sustained  where  the  plaintiff  alleged  that  b«  was 
owner  of  the  premises,  that  the  defendant  was  committing  waste  by  cnttiog  dowa 
timber,  &c.,  which  would  be  an  irreparable  injury,  and  that  he  was  insolvent.  Dot* 
withstanding  the  defendant  was  in  possession  as  tenant,  under  a  decision  la  locnmary 
proceedinga  to  recover  possession  of  laud  by  a  covnty  judges  which  the  plaintiff  de- 
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fended,  Init  had  carried  by  oertiorari  to  the  supreme  coart  for  review,  and  which  was 
pending  sod  uodeterrained.     lb. 

a.  A  ffeseral  creditor  of  insolvent  general  partners,  may  on  complaint  and 
amwer,  where  the  debt  is  not  denied,  have  an  injunction  to  protect  the  partnership 
property  and  assets,  and  a  receiver  appointed.     Dillon  v.  Horn^  5  Pr.  R.,  35. 

b.  Bot  an  injanction  cannot  bo  granted  ander  the  first  branch  of  this  section, 
imlew  a  complaint  contains  a  demand  for  it,  as  part  of  the  relief  sought.  Nor  can 
it  be  granted  under  the  second  branch  of  this  section,  unless  the  act  to  be  prevented 
shall  ^' tend  to  render  the  judgment"  which  is  obtained,  ^MneflTeetnai."  It  Meemt 
that  nadsr  the  latter  branch  of  the  section,  the  necessity  should  art>e  during  litiga- 
tioD.    Hotty  V.  McCrea,  4  Pr.  R.,  31.     (Decided  under  the  code  of  1848). 

c  Thvm,  where  the  plaintiS*  moved  for  an  injunction  to  restrain  the  defendant 
from  proceeding  in  an  action  of  ejectmenti  and  demanded  in  their  complaint  (after 
fstting  out  an  agreement  to  convey  the  premises  to  plaintiffs),  relief  as  follows, 
*  Wherefore  the  said  plaintiffs  demand  judgment  that  said  J.  M'G.  shall  fulfil  his 
said  agreement,  and  give  them  a  deed  of  the  said  premises."  Held,  that  an  injunc- 
tion could  not  be  granted.     lb. 

d.  Where  the  plaintiff,  in  his  complaint,  claims  that  one  of  the  defendants  pur- 
chased a  bale  of  goods  of  him  with  intent  to  cheat  and  defraud  him,  and  afterwards 
sold  the  goods  to  the  other  defendant, — the  latter  charged  with  knowledge  of 
the  fraud, — and  claims  the  amount  of  the  goods,  and  that  the  defendants  are  insol- 
vent held  to  be  a  case  which  comes  directly  under  the  operation  of  the  first 
clause  of  s.  219  of  the  code,  for  a  temporary  injunction  to  restrain  the  sale  or  dispo- 
Btion  of  the  goods  by  the  defendants  during  the  litigation;  for  it  appears  by  the  oom- 
plaiot,  that  the  plaintiff  is  entitled  to  the  relief  demanded,  and  that  it  consists  in 
restraining  the  defendants  from  a  disposition  of  the  goods,  which,  if  permitted,  would 
be  an  injury  to  plaintiff.    Malcolm  v.  JtfiUer,  6  Pr.  R.,  45(). 

e.  A  temporary  injunction  cannot  be  granted  to  restrain  the  doing  of  acts  in 
relation  to  property,  in  respect  to  which  acts  or  property  no  linal  judgment  is 
prayed.  Hulee  v.  Thompson  (8  Pr.  R.,  475).  Thus  where  the  plaintiff  demanded 
poawssion  of  a  portion  of  the  premises  (a  house  and  door  yard),  he  could  not  have 
a  temporary  injanction  restraining  trespasses  by  the  defendant  upon  the  remainder 
of  the  farm,  which  the  plaintiff  claimed  to  be  in  his  possession,  and  as  to  which  no 
refief  or  judgment  was  prayed  except  such  temporary  injunction.    lb. 

/.  It  is  not  enough  for  a  plaintiff,  to  entitle  him  to  a  temporary  injunction,  to 
show  that  the  continuance  of  the  oots  complained  of  will  do  him  an  injury;  he  must 
also  show  that  it  is  a  case  in  which  he  will  be  entitled  to  final  relief.  Corning  v. 
Troy  Iron  and  Nail  Factory t  6  Pr.  R,  89;  Ward  v.  Dewey,  7  ib.ll;  Wbrdi- 
vofth  V.  Lyofv,  5  i6.  463. 

g.  The  fact  that  a  suit  his  been  instituted  to  have  a  mortgage  declared  void  is 
no  sufficient  ground  for  an  injunction  to  restrain  the  prosecution  of  a  suit  to  fore- 
close the  mortgage.     Tarrant  v.  Quaekenboos,  10  Pr.  R.,  244. 

k.  In  Deaerick'Y.  Hoyradt  (3  Code  Rep.,  86;  4  Pr.'  R^  350).  Harris,  J. 
held  that  an  iojuootion  cannot  be  issued  in  one  action,  to  stay  the  proceedings  in  an- 
other action  in  the  same  court  ''  The  only  ground  upon  which  courts  of  equity 
have  ever  interfered  with  proceedings  in  other  courts,  by  allowing  an  injunction,  is 
that  equitable  circumstances  have  existed,  cognizable  only  in  a  court  of  equity,  which 
rendered  it  nuconscientious  for  the  party  enjoined  to  proceed  in  a  court  which  had 
no  power  to  grant  the  relief  which  the  justice  of  the  case  demanded.  This  ground 
of  jurisdiction  can  never  exist  when  the  proceedings  sought  to  be  arrested  are  in  the 
same  court  to  which  application  is  made  for  the  injunction.  No  instance  can  be 
fonndt  in  which  a  court  of  equity  has  interfered,  by  its  writ  of  injunction,  issUed  in 
one  suit,  to  stay  proceedings  in  another  suit  pending  in  the  same  court,  unless  such 
court,  hke  the  present  supreme  court  before  the  adoption  of  the  code,  exercised  both 
commoa-law  and  equity  powers,  as  distinct  and  independent  jurisdictions.  {Dyck- 
man  v.  Kemoehan,  2  Paige,  26;  1  Hoffman's  Pr.,  89;  1  Clarke,  307.)  The 
proper  practice  in  such  cases  is,  to  apply  to  the  court  for  an  order  staying  proceed- 
ings in  the  action.  Since  the  distinction  between  actions  at  law  and  suita  in  equity 
has  been  abolished,  so  that  in  an  action  to  enforce  a  strictly  legal  right,  a  defence 
jnirely  eqaitable  may  be  iutsiposed,  I  am  not  aware  that  any  case  can  occur,  in  which 
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him  the  original  order,  sigaed  by  the  jadge,  Sandford,  J.,  nid,  "  Under  the  former 
practice,  the  defendant  would  probably  be  adjudged  to  be  in  contempt,  for  diaobeyisf 
the  injunction.  But  iojonotiona  are  now  by  order  and  not  by  writ,  and  aJl  onien 
are  similarly  signed,  and  all  must  be  served  in  the  same  mode.  For  the  parpoae  of 
founding  a  proceeding  for  a  contempt  of  court,  it  was  necessary  in  the  ooona  of  law 
under  the  old  system,  to  show  the  original  with  the  signature  of  the  judge,  at  the 
time  of  delivering  the  copy.  The  code  has  made  no  change  in  the  practioe  in  th» 
respect.  The  service  in  this  case  was  defective ;  and  although  it  may  have  been 
sufficient,  as  a  notice  of  the  injunction,  to  save  the  righti  of  the  plaintiff,  it  does 
not  suffice  to  found  a  proceeding  for  a  contempt  of  court.'*  Coddington  v.  Wthk,  4 
Sand.,  439  ;  and  to  the  like  effect  is  Walton  y.  Fuller,  9  Pr.  R.,  436. 

Effect  of  dismieeal  of  complaint  on  nn  injunction. 

a.  Whore  a  temporary  injunction  is  allowed,  and  the  complaint  in  the  aotioo  is 
subsequently  dif missed,  the  injunction,  ipeo  facto,  falls  with  it.  Nor  can  an  sppeal 
restore  the  injunction.  It  can  only  be  restored  by  a  reversal  of  the  jadgmeat. 
But  where  an  appeal  has  been  taken  from  such  judgment  of  dismissal,  the  plaintiff 
can  apply  to  the  court  on  notice  to  restrain  the  proceedings  of  the  defendant  util 
the  decision  of  the  appeal.    Hoyt  v.  Carter,  7  Pr.  R,  140. 

6.  The  complaint  and  affidavits  on  which  an  injunction  directed  to  a  nnminpal 
corporation  is  issued,  is  properly  served  upon  the  mayor,  as  the  chief  officer  of  sack 
corporation.    Davie  v.  Mayor  of  N.  Y.,  I  Doer.,  451. 

Order  muet  he  obeyed. 

e.  So  long  as  an  injunction  is  in  force  it  must  be  obeyed,  notwithstanding  it  may 
have  been  improperly  or  irregvlarily  ieeutd.  2  Edw.  Ch.  R,  188 ;  4  Paige,  444 ; 
Smith  V  Reno,  6  Pr.  R„  124;  Smith  v.  Auttin,  1  Code  Rep.  N.  S.,  137 ;  JTrosi  v. 
Hogan,  2  Code  Rep.,  144;  Davie  v.  Mayor  of  N.  Y.,  1  Duer.,  451. 

Appeal  from  order. 

d.  The  propriety  of  issuing  the  injunction  cannot  be  reviewed  on  an  appeal  from 
an  order  granting  an  attachment  for  the  violation  of  such  injunction.  Grim  \. 
Grim,  1  Smith,  190. 

e.  An  appeal  from  an  order  granting  an  injunction  does  not  stay  the  operaUon 
of  the  iuiunctlon  pending  the  appeal;  and,  notwithstanding  the  appeal,  an  attach- 
ment will  issue  to  punish  the  party  enjoined  for  any  violation  of  the  iojanctkuL 
Stone  V.  Carlan,  3  Code  Rep.,  103. 

§  220.  [193.]  At  what  time  it  may  he  granted. 

The  injunction  may  be  granted  at  the  time  of  commencing 
the  action,  or  at  any  time  afterwards,  before  judgment,  upon 
its  appearing  satisfactorily  to  the  court  or  judge,  by  the  affidavit 
of  the  plaintiff,  or  of  any  other  person,  that  sufficient  grounds 
exist  therefor.  A  copy  of  the  affidavit  must  be  served  with  the 
injunction. 

/.In  Millikin  V.  Gary  (3  Code  Rep.,  250  ;  5  Pr.  R,,  272),  Sill,  J.,  said,  "I  mi 
aware  that  it  is  assumed  iu  Roome  v.  Webb  (1  Code  Rep.,  114),  Benoon  v.  F«»  (»fcr 
58).  and  Krom  v.  Hogan  (2  t6.,  144).  that  the  complaint  may,  when  duly  vwiW, 
constitute  a  sufficient  ground  for  an  injunction.  The  welUconsidered  opinkwis  of  Uw 
learned  judge  who  decided  those  oases  are  certainly  not  to  be  disregarded.  Bat  n 
does  not  appear  that  the  point  here  presented  was  raised  by  counsel  in  either  of  the 
cases  cited,  or  particularly  examined  by  the  judge,  or  even  that  those  comptoiate 
were  objectionable  in  the  particular  mentioned.  In  both,  injunctions  had  been  pre- 
viously obtained.  The  question  presented  and  decided  in  the  first  was  that  an  an- 
swer verified  upon  information  and  belief  only,  could  not  be  read  upon  a  moUon  Ut 
dissolve  an  injunction.    What  was  said  abaut  using  pleadings  as  affidavits,  waa  inci- 
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dental  to  the  other  qaestioo,  and  not  induipenaable  to  its  decision.  In  the  other  case, 
the  defendant  was  in  contempt  for  violating  the  injunotion,  and  it  was  decided  that  a 
motion  to  disMlve  it  coold  not  be  heard  until  the  contempt  was  purged.  The  motion 
passed  off  on  this  preliminary  question.  Slill,  some  remarks  were  made  by  the  judge 
on  th9  meiitM.  the  scope  of  which  embraced  the  point  now  under  consideration,  lu- 
(hon^h  they  referred  more  directly  and  particularly  to  the  manner  of  verifying  facts 
to  be  preeented  on  such  a  motion.  My  conclusion  is,  that  the  injunction  should  not 
be  allowed  on  this  complaint.  The  proper  mode  of  proceeding  is,  to  draw  the  com- 
plaint as  in  other  cases,  stating  facts  only,  and  omitting  evidence  and  legal  concln- 
aions.  The  additional  circumstances  and  evidence,  which  may  be  needed  to  obtain 
an  order  of  injunction,  should  be  presented  by  affidavit.'' 

a.  In  Putnam  v,  Putnam,  3  Code  Rep.,  64,  on  a  motion  to  strike  out  certain  parts 
of  a  complaint  as  redundant,  the  plaintiff's  counsel  admitted  the  redundancy,  but 
justified  the  insertion  of  such  redundant  matter  on  the  ground  that  it  was  inserted  to 
enable  the  plaintiff  to  move  thereon  for  an  injunction.  But  the  court,  Jones,  J., 
said,  '^  That  is  no  sufficient  answer  to  this  motion.  If  it  was  deemed  necessary  to 
bring  these  facts  and  circumstances  befure  the  court,  the  proper  mode  of  doing  so 
was  to  embody  them  in  an  affidavit,  and  not  to  encumber  the  pleadings  with  matter 
which,  it  is  admitted,  is  not  necessarily  there  for  any  purpose  of  pleading,  but  merely 
to  aid  a  collateral  proceeding, — the  obtaining  an  injunction  order."  And  in  Millikia 
▼.  Cary^  9upra^  Sill,  J.,  said,  *<  The  ground  for  the  injunction  must  be  shown  by 
affidavit,  not  by  the  complaint" 

*.  In  Minor  v.  Terry^  6  Pr.  R,  210,  Gridley,  J.,  said,  **  This  reasoning  proceeds 
on  the  principle  stated  by  Justice  Sill,  in  the  case  of  Millikin  v.  Cary  (tupra)^  that 
the  oomplatot,  though  previously  sworn  to,  cannot  be  used  as  an  affidavit  for  the  pur- 
pose of  obtaining  an  injunction.  Under  the  present  system,  since  the  forms  of 
actioQ  are  abolished,  every  action  is  one  upon  the  case,  that  is,  founded  on  the 
particalar  facts  of  the  case,  set  forth  in  the  complainL  And  in  equity,  where  an 
injunction  is  prayed  for,  the  complaint,  in  most  cases,  should  set  out  the  facts  which 
constitnte  the  foundation  of  the  right,  with  particularity  and  minuteness.  lb. 
Where  a  complaint  states  all  the  facts  necessary  to  lay  the  foundation  for  an  injunc- 
tion, and  the  plaintiff  swears  to  them  (by  verification)  positively,  the  complaint  may 
be  used  as  an  affidavit  for  the  purpose  of  obtaining  an  injunction,  lb.  In  a  com- 
plaint in  equity,  in  most  cases  where  an  injunction  is  prayed  for,  it  is  competent  to 
set  oot  the  fiicts  which  constitute  the  foundation  of  the  right,  with  particularity  and 
minuteness.  In  many  cases  the  facts  are  so  stated  that  no  additional  affidavit  beyond 
that  Terifying  the  complaint,  will  become  necessary,  except  in  cases  where  the  phiin- 
tiff  cannot  swear  to  all  the  facts  from  positive  knowledge.  In  such  a  case  it  is  always 
neoesaary  to  have  the  affidavit  of  a  third  person.  It  seems  to  me,  that  where  the 
complaint  states  all  the  facta  necessary  to  lay  the  foundation  for  an  injunction,  and 
the  plaintiff  swears  to  this  positively,  it  is  too  narrow  a  construction  of  the  code  not 
to  regard  the  complaint  thus  verified  as  an  affidavit  It  would  be  a  useless  act 
to  reatate  all  the  facts  of  the  complaint  in  the  form  of  an  affidavit ;  nM  I  cannot 
think  the  legislature  intended  it  to  be  done."  lb.  And  see  Roome  v.  Webb,  1 
Code  Rep.,  114  ;  and  in  Smith  v.  Reno  (6  Pr.  R.,  12B),  on  a  motion  to  vacate  an 
injoaeCJon,  it  appeared  that  the  complaint,  which  was  to  recover  the  possession  of 
landa,  was  not  verified,  and  that  the  injunction  order  had  been  granted  on  the  com- 
plaint, and  an  affidavit  of  the  plaintiff,  which  stated  the  object  of  the  action,  that 
the  pbuotiff  was  in  poaBCssion  of  the  premises,  and  had  been  and  still  was  "  cutting, 
destroying,  disposing,  and  removing  wood  and  timber  standing  and  growing  on  the 
premises,  and  tearing  down  outhouses,  fences,"  &c.,  Harris,  J.,  **  Where  the  allega- 
tions in  the  complaint  are  verified  by  affidavit,  it  may  be  used  for  the  purpose  of 
obtaining  or  sustaining  the  injunction ;  but  where,  as  in  this  case,  the  complaint  is 
not  so  verified,  the  plaintiff  must  rely  alone  upon  the  facts,  stated  in  the  affidavit 
vpoo  which  he  obtained  the  injunction  to  support  it  The  facts  which  appear  from 
the  affidavit  in  ihis  case,  do  not  furnish  sufficient  grounds  for  issuing  an  injunction. 
All  that  appears  is,  that  the  defendant  is  in  possession  of  the  premises  described,  and 
haa  been  and  still  is  cutting,  destroying,  disposing  of,  and  removing,  wood  and  timber 
standing  and  growing  thereon.  It  docs  not  appear  that  the  defendant  is  wrongfully 
In  possession,  or  that  the  plaintiff  has  or  claims  to  have  any  interest  in  the  premises. 
The  affidavit  entirely  fails  to  show  that  the  defendant  was  committing  or  about  to 
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commit  my  set  the  commiaRon  or  eoBtimtuiee  of  whichi  dmiag  the  liti^alioB^. 
would  produce  any  iojary  to  the  plaiutiiE'* 

ff.  In  the  New  York  eomroon  pleaa,  Daly,  J.,  held  that  *'  an  order  for  an  mjoiie- 
tion  cannot  be  made  noleM  the  material  allegation!  in  the  complaint  upon  which  the 
party  reliea  for  the  injunction,  are  verified  poaitlTely."  Jbiiee  t.  Atterburyt  1  Code 
Kep.,  N.  S.,  87.  A  complaint  verified  in  the  manner  preecribed  by  the  code,  m  suf- 
ficient upon  which  to  move  for  an  injunction,  provided  the  allegations  which  ftmiih 
the  ground  for  the  injuuetion  are  verified  positively.  But  where  all  the  material 
allegations  are  stated  on  information  and  belief  only,  it  is  not  sufllcient.  lb.  **  la- 
junctions  are  not  issued  upon  mere  information  and  belief.  Such  was  the  old  mle.'^ 
Fomeroy  v.  Hindmarah,  5  Pr.  R.,  439. 

b.  ^  An  injunction  could  never  be  allowed  under  the  former  practice,  nor  can  it 
now,  on  an  aflSdavit  founded  merely  on  information  and  belief."  Roome  v.  WirM,  1 
Code  Rep.,  114;  3  Pr.  R.,  337. 

e.  An  injunction,  as  a  general  rule,  will  not  be  allowed  on  mere  informatioo  and 
belief.  (Campbell  v.  Jtfbrrisofi,  7  Paige,  160  ;  B'k  of  Orleani  v.  Skinner,  9  ib, 
305;  1  Barb.,  Ch.  Pr.,  617.)  But  where  the  allegations  relied  upon  as  soffident 
ground  for  issuing  the  injunction  are  stated  positively  in  the  complaint,  aodnotott 
information  and  belief,  the  verification  in  the  ordinary  form  is  of  the  plaintifF^s  own 
knowledge  as  to  these  matters,  and  no  separate  affidavit  is  necessary.  The  pontife 
verification  of  a  complaint  is  tantamount  to  an  affidavit.  There  has  been  some  ^- 
ference  of  opinion  upon  this  point  But  the  true  construction  of  sections  319  and 
230  of  the  code  is,  that  if  the  motion  for  an  injunction  is  for  causes  existing  at  the 
commencement  of  the  suit,  and  these  are  fully  set  out  in  the  complaint  under  posi- 
tive allegations,  and  an  Injunction  demanded  therein,  the  ordinary  verification  of  the 
complaint  is  sufficient  If  the  cause  for  an  injunction  arise  during  litigation,  then  at 
a  general  rule  there  must  be  an  affidavit.  Hand,  J.,  Woodruff  r.  FMer,  17  Bark, 
339. 

d.  An  injunction  cannot  be  allowed  on  a  complaint  alone,  though  it  appears  from 
the  facts  set  forth  in  it  that  the  plaintiff  is  entitled  to  an  injunction,  unless  such  com- 
plaint be  so  verified  as  to  make  it  in  legal  effect,  if  not  in  form,  an  affidavit  Per 
Parker,  J.,  in  Penfield  v.  White,  8  Pr.  R.,  87. 

f .  Where  it  is  intended  to  apply  for  an  injunction  on  a  complaint,  verified  by 
an  agent  or  attorney  of  the  plaintiff*,  and  any  necessary  allegation  is  not  wiihln  the 
knowledge  of  the  person  verifying  the  complaint,  such  material  fact  may  be  shown 
by  the  affidavit  of  any  third  party  cognizant  of  the  fact  Bank  of  Orloano  v.  Skin' 
nor,  9  Paige,  305. 

/.  A  copy  of  the  papers  upon  which  an  injunction  is  granted  most  in  all  Cisss  be 
served  with  the  injunction,  or  the  service  of  the  injunction  will  be  set  aside  ss  irref- 
nlar.  {Penfield  v.  White,  8  Pr.  R.,  87.)  The  object  of  requiring  service  of  a  copy 
of  the  affidavit,  is  to  apprise  the  defendant  of  the  facts  alleged  on  which  the  injunc- 
tion was  grinted.  76.  Is  the  omitting  to  ser?e  the  affidavit  on  which  the  iojnso- 
tion  was  granted,  such  an  irregularity  as  releases  the  party  upon  whom  the  senies 
is  made  from  the  duty  of  obedience?  Semble  that  it  does  not  {Danit  v.  Mofor  «/ 
New  York,  1  Duer,  451);  but  the  contrary  opinion  seemed  to  be  entertained  by 
Welles,  J.  (Wutsofi  v.  Fuller^  9  Pr.  R.,  436). 

g.  The  omission,  however,  to  serve  the  papers  on  which  the  injunction  was 
granted  does  not  entitle  the  defendant  to  have  the  injunction  vacated,  but  only  to 
have  the  service  set  aside.    Penfield  v.  White^  8  Pr.  R.,  87. 

A.  The  granting  or  continuing  of  an  injunction  must  always  rest  in  the  sound 
discretioo  of  the  court,  to  be  governed  by  the  nature  of  the  casa  Roberto  v.  Ander- 
son,  3  Johns.  Ch.  R.,  303,  aud  see  4  Sme,  4*  Af.,  515. 

See  note  to  section  336. 

§  221.  [194.]  (Amended  1849.)  Notice^  when  required^ 
Temporary  injunction. 

An  injunction  shall  not  be  allowed,  after  the  defendant  sball 
have  answered,  nnlees  npon  notice,  or  npon  an  order  to  show 
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catise ;  but  in  such  case  the  defendant  may  be  restrained,  until 
tbe  decision  of  the  court  or  judge,  granting  or  refusing  the  in- 
junction. 

«.  On  a  motion  to  show  ctnse  why  an  injnnctiou  shoold  not  iMne,  tho  defendant 
may  read  in  oppontion  to  the  motion  the  effidrnvita  of  third  penons,  althoogh  he  has 
pat  in  hm  answer  denying  the  whole  merits  of  the  complaint.  The  answer  in  raoh 
case  is  ooly  used  as  an  affidavit    Florence  y.  Bates,  3  Code  Rep.,  110. 

h.  The  court  will,  however,  permit  the  plaintiff  to  pat  in  affidavits  in  reply  to 
snch  new  matter,    lb,;  and  see  2  Paige,  355 ;  9/6.,  504. 

§  222.  [195.]  (Amended  1849.)  Security  upon  injunction. 
Damages. 

Where  no  provision  is  made  by  statute  as  to  security  upon 
injunctioD,  the  court  or  judge  shall  require  a  written  undertak- 
ing on  the  part  of  the  plaintiff,  with  or  without  sureties,  to  the 
effect  that  the  plaintiff  will  pay  to  the  party  enjoined,  such 
damages,  not  exceediog  an  amount  to  be  specified,  as  he  may 
sitstain  by  reason  of  the  injunction  if  the  court  shall  finally  de- 
cide that  the  plaintiff  was  not 'entitled  thereto.  The  damages 
may  be  ascertained  by  a  reference,  or  otherwise,  as  the  court 
shall  direct. 

e.  Tbe  nndertakiog  preioribed  by  this  eection  is  sufficient  only  in  osses  where 
there  is  no  provision  by  stalnte  for  other  security.  Where,  therefore,  on  a  complaint 
to  set  aside  a  judgment  and  execution  on  the  ground  of  fraud,  the  complaint  prayed 
aa  iojanctiou,  and  an  injunction  was  granted  ex  parte,  by  a  justice  at  chambers,  on 
the  ezecntion  merely  of  an  undertaking  as  prescribed  by  this  section,  without  the 
bond  or  deposit  required  by  the  revised  itatutes  in  f uch  a  case — the  injunction  order 
was  ordered  to  be  set  aside,  unless  the  security  required  by  the  revised  statutes  were 
giTon  in  ten  days.     Cook  v.  Diekerson^  3  Sand.,  691. 

d.  <*The  revised  statutes  (9  R.  &,  189, 190,  and  141  to  149)  require,  that  before 
the  issatng  of  an  injunction  tif  stay  proceedings  in  a  personal  action,  after  judgment* 
a  deposit  shsll  be  made  of  the  amount  of  the  judgment ;  and  a  bond  with  sureties 
ezecoted  for  the  payment  of  the  damages  and  costs  to  the  adverse  party.  Power 
was  eonferred  on  the  '  chancellor,'  to  dispense  with  the  deposit,  and  receive  a  suf* 
ficient  bond  for  the  amount  of  the  judgment ;  and  when  the  gronod  of  the  injunction 
is  that  the  judgment  was  obtained  by  actual  fraud, '  the  chancellor '  had  power  to- 
dspense  with  both  deposit  and  bond.  It  is  contended,  on  the  part  of  Cook,  that 
these  proyisions  are  repealed  by  the  cods,  and  a  new  system  substitnted.  We  think 
not.    lb. 

«.  '*The  code  refers  repeatedly  to  existing  statutory  provisions,  as  to  giving  se- 
curity on  Tsrious  proceedings.  There  is  no  inconsistency  betv^en  the  requirements 
of  the  revised  statutes  to  which  we  have  referred,  and  the  undertaking  to  be  given 
mder  the  code  in  all  oases  of  injunction.  Both  systems  m&j  work  harmoniously  to- 
fsther,  and  there  is  no  reason  for  holding  that  the  simple  undertaking  prescribed  in 
the  code  is  a  substitute  for  the  well-matured  and  important  provisions  of  the  former 
law  oo  the  subject    lb. 

/.  "  As  to  the  actual  fraud  alleged.  It  is  true,  that  if  the  justice  at  chamber* 
eonld  not  dispense  with  the  security  and  deposit  on  this  ground,  tbe  court  could  do 
scs  when  moved  to  dissolve  or  set  aside  the  injunction.  We  have,  therefore,  looked 
into  that  matter.  The  statute  does  not  mean  the  kind  of  fraud  set  up  in  this  com- 
plaint, which  b  merely  a  breach  of  promise.  It  is  complained  that  Dickersoo  has 
not  performed  what  he  agreed  to  do  if  Cook  would  confess  the  judgment.    The  tt%nd 
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meant  is  suob  as  substitaiing  one  paper  for  SDother,  a  false  repreaentatioii  of  facts, 
and  the  like.  The  statement  made  may  be  a  good  ground  for  the  court  to  interfere  to 
relieve  Cook  ;  but  be  must  give  the  security  according  to-  the  statute,  and  have  re- 
lief on  establishing  a  proper  case  for  it*'    lo, 

a.  The  practice  in  the  superior  court  with  reference  to  security  oti  granting  an 
injunction,  was  declared  in  a  note  (1  Sand.,  700 ;  I  Code  Rep.,  93)  to  be, — 

"  1.  That  on  an  order  to  show  cause  why  an  injunction  should  not  be  granted 
with  a  restraint  in  the  mean  time,the  judge  will  in  general  require  security  to  the 
•defendant  for  damages,  as  in  the  code,  section  195  [now  222.] 

**  2.  The  plaintiff's  own  undertaking  will  not  be  received,  unless  he  will  jostiry 
as  being  a  freeholder  or  householder,  and  worth  double  the  sum  specified,  over  aad 
■above  all  his  debts  and  liabilities. 

*<  3.  When  a  surety  is  required,  his  justification  mnst  be  to  the  same  effect. 

*'4.  When  a  plaintiff  residing  out  of  the  titat^  applies  for  an  injunction,  he 
must  furnish  an  undertaking  executed  by  a  rendent  surety.'* 

*&.  In  an  unreported  case,  Edwards,  J.,  said,  The  supreme  court  would  never  eo- 
Join  a  party,  unless  the  party  procuring  the  injunction  order  gave  security  lo  pay 
the  damages  occasioned  thereby. 

c.  The  undertaking  given  on  the  issuing  of  an  injunction  order,  ahonld  be  ap- 
proved by  the  judge  and  filed  with  the  clerk  (s.  423). 

d.  In  an  unreported  case  in  the  supreme  court,  the  disfendant  appeared  to  ibow 
cause  against  the  continuance  of  an  injunction,  and  on  an  affidavit  that  no  undeita* 
king  had  been  filed,  asked  to  have  the  injunction  dissolved.  It  appeared  that  an  on- 
dertakiughad  been  duly  executed  and  approved,  and  that  its  not  being  filed  wu  un- 
intentional and  arose  through  a  mistake.  Edwards,  J.,  before  whom  the  moUoa 
was  heard,  observedjiponthe  frequency  and  impropriety  of  such  mistakes,  and  raid 
he  would  hear  the  merits,  but  if  he  found  he  had  power  to  dissolve  the  injuoction 
for  the  reason  that  the  undertaking  was  not  filed,  he  would  do  so.  On  a  subseqoent 
day  his  honor  modified  the  injunction  order,  but  did  not  further  remark  on  the  ornis* 
aion  to  file  the  undertaking. 

e.  Injunction  bonds  taken  under  the  provisions  of  the  revised  statutes  to  stay  pro- 
ceedings at  law,  were  required  to  be  filed  before  the  injunction  issued,  and  could  not 
afterwards  be  removed,  without  leave  of  the  court.  2  R.S.,  2ded.,  117,  s.  155.  1 
1  Barb.  Ch.  R,625. 

/.  In  a  case  in  the  United  States  supreme  court  it  was  held,  that  the  proper  con- 
dition of  an  injunction  bond  is,  '*  to  answer  all  damages  which  the  defendant  may 
sustain  in  consequence  of  the  injunction  being  granted."  Bein  v.  Heathy  12  Hov. 
U.  8.  Rep.,  168.  Where  a  bond  was  conditioned  to  "^ay  to  the  defendants  in  the 
case  of  seizure  and  sale,  all  such  damages  as  he  may  recover  against  us,  in  osm  it 
should  be  decided  that  the  said  injunction  was  wrongfully  obtained,'*  it  was  held  to 
be  irregular.     Jb, 

g.  The  rules  of  the  late  court  of  chancery,  and  of  the  supreme  court,  required  b 
clause  to  be  inserted  in  the  condition  of  an  injunction  bond,  consenting  that  the  de- 
fendant's damages  should  be  summarily  ascertained  upon  a  reference ;  and  withoat 
such  a  clause  in  the  injunction  bond,  the  court  bad  no  jurisdiction  to  direct  a  refer- 
ence for  that  purpose.    Qareie  v.  Sheldon,  3  Barb.,  232. 

h.  Section  222  of  the  code,  has  been  enacted  in  place  of  the  31st  rule  of  the  late 
court  of  chancery,  and  no  provision  for  a  reference  need  be  contained  in  the  under- 
taking. And  the  court  may  direct  a  reference,  though  there  be  no  such  coDseot  in 
the  undertaking.    Per  Parker,  J.,  in  Higgins  v.  A/Zen,  6  Pr.  R.,  30. 

t.  Where  defendants,  after  obtaining  a  reference  to  ascertain  the  damage  they 
had  sustained  by  reason  of  an  injunction  which  had  been  dissolved,  and  after  obtain- 
ing the  report  of  the  referee,  but  before  the  referee's  report  had  been  coofinned, 
moved  for  leave  to  prosecute  the  undertaking  which  had  been  given  on  the  siiio; 
out  of  the  injunction,  it  was  held,  that  in  all  eases  where  a  report  is  required  for  the 
purpose  of  enabling  the  court  to  make  some  discretionary  order  or  decree  therein, 
it  requires  confirmation.     Griffin  v.  Slate,  5  Pr.  R.,  205;  3  Code  Rep.,  215. 
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.  ■ 

«.  A  report  of  a  referee  made  opon  the  qaeition  of  daroa^ei  eonaeqaent  upon  the 
diaaohriiig  of  an  iajanetion,  must  be  confirmed  (on  motion  at  apeoial  term)  before  the 
eoart  oao  entertain  an  application  to  prosecute  the  nndertaking  given  npon  the  iasu- 
iag  of  the  iojonetion. 

k  It  aeema  that  the  nndertakin^  may  be  prooecnted  without  leave  of  the  court 
The  ooort  of  appeals  have  eo  held  with  respect  to  an  undertaking  on  appeal  (N.  Y, 
CtmU  Int.  Co.  ▼.  Safford,  10  Pr.  R.,  344),  and  in  that  case  the  court  says,  The  fact 
that  the  nndertakiog  is  ou  file  does  not  render  it  necessary  that  the  court  should  give 
leave  to  commence  an  action.  But  in  Higgiru  v.  AlUn^  6  Pr.  R.,  30,  Parker,  J., 
said.  It  would  be  irregular  to  commence  an  action  on  the  underialLing  without  leave 
of  the  court* 

r.  As  to  the  items  of  damage  allowed  on  such  a  reference,  see  4  Edw.  Ch.  R. 
292.  Sullivan  v.  Judak,  4  Paige,  444  ;  Cayuga  Bridge  Co,  v.  Magee,  2  ib. 
116. 

d.  In  Coaieov,  Coateo  (1  Duer,  664),  the  inj auction  was  dissolved  on  motion* 
founded  upon  the  answer  and  affidavits,  and  the  plaintiff  discontinued.  On  reference 
to  a»oertain  the  defeodant's  damages,  the  referee  allowed  cooosel  fees  paid  by  the 
defendant  in  procuring  the  dissolution  of  the  inj  unction.  The  court  held  the  allowance 
proper. 

§  223.  [196.]  (Amended  1849.)  Order  to  show  came  why 
tnfunction  should  not  he  granted. 

If  the  court  or  judge  deem  it  proper  that  the  defendant,  or 
any  of  several  defendants,  should  be  heard  before  granting  the 
injanction,  an  order  may  be  made  requiring  cause  to  be  shown, 
at  a  specified  time  and  place,  why  the  injunction  should  not 
be  granted ;  and  the  defendant  may  iu  the  mean  time  be  re- 
strained. 

e.  An  application  for  an  order  under  this  section  is  a  motion.  So  held  by  Ed* 
mouds^  J.,  10  Baldwin  v.  City  of  Brooklyn  (not  reported).  And  cannot  be  made 
in  tbe  first  district  in  an  action  triable  elsewhere.    76.    See  note  to  section  401. 

/.  On  a  motion  to  show  cause  why  an  injunction  should  not  issue,  the  defendant 
may  read  in  opposition  to  the  motion  the  affidavits  of  third  persons,  although  he- 
b«i  pot  in  his  answer  denying  the  whole  merits  of  the  compla'nt    The  answer  in 
•nch  ease  is  only  used  as  an  affidavit    Florence  v.  Batee,  2  Code  Rep.,  110. 

g.  Tbe  court  will,  however,  permit  the  plaintiff  to  put  in  affidavits  in  reply  to* 
■ooh  new  matter,     lb, 

i,  Wliere  a  temporary  injunction  order  had  been  granted  ex  parte,  and  notice 
given  to  tbe  defendant  to  show  cause  why  the  temporary  injunction  should  not  be 
made  permanent,  the  defendant  on  the  return  of  the  order,  showed  cause  by  bis  an- 
swer to  tbe  oomplaiut,  duly  verified,  and  also  by  the  affidavits  of  several  perKtns,  in 
support  of  tlte  answer.  The  plaintiff's  counsel  obiected  to  any  affidavits  being 
read  ta  support  of  the  answer,  but  the  objection  was  overruled  on  the  authority  of 
Seneta  Fallo^  Village  of,  v.  Mattkewe,  10  Paige,  504     76. 

j.  Tbe  plaintiff's  counsel  next  insisted  that  he  was  entitled  to  the  injunction,  be- 
eauas  the  facta  on  which  the  equity  of  the  bill  rested  were  not  denied  by  the  answer, 
3ad  contended  that  on  this  motion  the  court  could  not  regard  matter  in  avoidance, 
set  up  in  answer  and  supported  by  the  affidavits,  however  conclusive  such  matter 
might  be  against  the  plaintiff's  right,  but  the  defendant  must  continue  under  the 
injanction  until  tbe  bearing;  and  he  cited,  3  Bland  Ch.,  422  to  445.  Lindoay  y. 
EtkeridgOy  I  Dev.  and  Battles,  38.  Mason,  J.,  after  examining  the  subject  at 
length,  aaid,  "  I  think  I  am  justified  in  saying  that  tbe  rule  contended  for  by  the 
plaintiff  ia  without  precedent  in  England,  and  he  has  failed  to  show  any  precedent 
in  thia  State.    I  shall,  therefore,  for  the  purposes  of  this  motion,  take  into  consider* 
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^jtfan  the  inalier  Mi  np  by  way  of  a^oidanee  in  the  eomplaint,  in  the  anairar,  and  the 
aeeonpaiiying  affidavits.  It  will  be  perceived  I  have,  in  the  examinatieii  of  thii 
^neation,  eonndered  the  rule  to  be  the  aame,  whether  the  appiieatioo  ia  on  the  part 
of  the  plaintiff  for  an  injanetion,  or  on  behalf  of  the  defendant  for  the  diawlatioa  of 
one  already  granted.  The  aame  pnaciplea  govern  either  mode  of  preaenting  the 
4]ueation.    lb. 

a,  '*  The  plaintiff's  coanael  next  oontended,  thai  he  ooght  to  be  allowed  to  pat 
in  affidavits  in  reply  to  the  defendant*8  answer  and  the  affidavits  aooompanyiog  it 
Upon  this  point  also  we  are  withoat  the  guide  of  previous  decisiona  in  oor  own  State, 
and  very  little  ia  found  in  the  English  b^its  on  the  subjeot.    It  is  stiUed  in  Barb 
Ch.  Pr^  vol.  2,  p.  642,  that  no  affidavits  can  be  received  for  the  purpose  of  ooDtndiei* 
iBg  the  answer ;  and  Drewry  on  Injunotlonsi  p.  424,  is  cited  as  supporting  the  position. 
On  reference  to  that  author,  however,  it  will  be  seen  that,  in  the  passages  referred 
to,  he  is  treating  of  what  Is  called  in  England  the  "  common  injunction,    that  is,  the 
injunction  to  stay  proceedings  at  law.    But  when  he  comes  tq  treat  of  special  in- 
junctions, which  can  only  be  obtained  upon  application  to  the  ooort,  he  states  that  a 
distinction  was  adopted  at  a  very  early  period,  with  regard  to  iojunctiona  to  restrain 
wrongful  acts  of  a  special  nature,  as  distinguished  from  the  common  injunotioo  for 
staying  proceedings  at  law  ;  and  he  goes  on  to  mention  various  cases  in  which  affi- 
davits are  allowed  to  be  read  in  opposition  to  the  answer,  on  a  motion  to  disMive, 
such  as  cases  of  waate,  and  other  oases  of  irreparable  misohiet    (Drewry,  p.  428, 
&c.)    Thus  in  Oibbt  v.  CoU,  3  P.  Wms.,  355,  which  was  a  bill  to  restraia  the 
pirating  of  a  patent,  affidavits  were  allowed  to  he  read  in  order  to  support  the  ia- 
jiinctioo,  on  a  motion  to  dissolve  upon  the  coming  in  of  the  answer,  ou  accoaot  jo 
I'le  great  prejudice  that  might  accrue  to  the  party  were  the  iojonotion  disMlved. 
The  flame  course  waa  allowed  in  Barrett  v.  Bhgravet  6  Yes.,  104,  which  was  a  csw 
not  unlike  the  present,  and  also  In  Strathmore  v.  Bowet^  Dick.,  674.    This  predae 
question  came  np  in  Merwin  v.  Smithy  Green'a  Ch.  R.,  186.    A  notioB  waa  made 
to  diasolve  an  injunction  on  the  coming  in  of  the  answer,  which  set  np  new  matter 
in  avoidance  of  the  equity  of  the  bill ;  the  complainant's  counsel  offered  to  read  io 
contradiction  of  such  new  matter  affidavita  which  had  been  served  sU  days  belbre 
the  hearing,  on  the  opposite  party.    The  point  was  fully  argued  and  numerous  casei 
quoted,  and  the  court  held,  that  the  affidavits  might  be  read  if  the  defendant  meant 
to  insist  on  the  new  matter.    And  such  a  course  appears  to  be  necessary,  if  the  new 
matter  ia  to  have  any  bearing  on  the  question.    The  reason  why  matter  in  avoid- 
ance ia  not  regarded  in  the  oases  to  which  we  have  referred,  we  presume  is  because 
the  decision  might  be  on  an  ex  parte  affidavit  of  the  defendant;  and  there  is  some 
plausibility  in  it,  if  the  plaintiff  has  no  opportunity  of  answering  the  new  matter. 
But  if  he  is  permitted  to  reply  to  the  new  matter  of  the  defendant,  he  is  tbes  with 
regard  to  It  in  the  aame  situation  as  the  defendant  ia  with  regard  to  the  allcgitiona  of 
the  bill.     Both  parties  will  have  had  an  opportunity  not  only  of  atating  their  own 
ease,  but  of  answering  the  statements  of  their  adversary ;  and  the  court  ia  the  better 
enabled  to  make  a  just  and  equitable  decision.    I  shall,  therefore,  allow  the  plamliff 
to  put  in  affidaviti  in  answer  to  new  matter  set  up  by  the  defendant.    They  most, 
however,  be  strictly  confined  to  snch  new  matter.''    /6. 

b.  As  to  security  on  the  issuing  of  an  order  under  this  aeotion,  aeo  note  to  sec- 
tion 222. 

§  224.  [197.]  (Amended  1849.)  Security  npan  irijundion 
io  aiutpend  hvsiness  of  corporation. 

An  injunction  to  suspend  the- general  and  ordinary  business 
of  a  corporation,  shall  not  be  granted,  except  by  the  court  or  « 
judge  thereof.  Nor  shall  it  be  granted  without  due  notice  of 
the  application  therefor,  to  the  proper  officers  of  the  corporation, 
except  where  the  people  of  this  State  are  a  party  to  tbe  pro- 
ceedings, and  except  in  proceedings  to  enforce  the  liability  of 
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stockholders,  in  corporations  and  associations  for  banking  pur- 
poses, after  the  first  day  of  January,  one  thousand  eight  hun- 
dred and  fifty,  as  such  proceedings  are,  or  shall  be  provided  by 
law,  unless  the  plaintiff  shall  give  a  written  undertaking,  exe- 
cuted by  two  sufficient  sureties,  to  be  approved  by  the  court  or 
judge,  to  the  effect  that  the  plaintiff  will  pay  all  damages  not  ex- 
ceeding the  sum  to  be  mentioned  in  the  undertaking,  which  such 
corporation  may  sustain  by  reason  of  the  injunction,  if  the  court 
shall  finally  decide  that  the  plaintiff  was  not  entitled  thereto. 
The  damages  may  be  ascertained  by  a  reference,  or  otherwise, 
as  the  court  shall  direct. 

Sm  note  tosection  232. 

§  225.  [198.]    Motion  to  vacate  or  modify  itijtmetion. 

If  the  injunction  be  granted  by  a  judge  of  the  court,  or  by 
a  county  judge,  without  notice,  the  defendant,  at  any  time  be- 
fore the  trial,  may  apply,  upon  notice  to  a  judge  of  the  court  in 
which  the  action  is  brought,  to  vacate  or  modify  the  same.  The 
application  may  be  made  upon  the  complaint  and  the  affidavits 
on  which  the  injunction  was  granted,  or  upon  affidavits  on  the 
part  of  the  defendant,  with  or  without  the  answer. 

a.  Under  section  198  of  theoode  of  1848,  which  is  identical  with  this  section,  it  was 
held,  that  section  S72  of  the  code  of  1848,  which  is  ideotieal  with  seotton  334  of  this 
eode,  did  not  npply  to  injunction  orders,  and  that  such  orders  could  only  he  Tscated  or 
nodiasd  ponnant  to  this  section.  [Code  of  1848,  s.  198].  MiUi  v.  Thursby,  1 
Code  Rep.,  121. 

6.  Bot  in  Bruce  v.  Delaware  and  Hudeon  Canal  Co.  (8  Pr.  R.  440),  the  sn- 
prane  court  at  general  term  in  the  third  district  decided  that  section  324  of  the 
oode  applied  as  well  to  injunction  orders  as  to  other  orders ;  that  the  special  pro- 
viaioamade  hy  section  225  was  in  addition  to  the  powers  coo  forced  by  section  324,  and 
notiottnded  as  a  snbstitnte  for  them  ;  and  that  it  was  competent  for  a  judee  to  va- 
cate or  nxidify  an  injunction  order,  without  notice  ^  but  that  it  was  not  the  better 
praetiee,  and  shoold  never  be  done,  except  when  from  the  urgency  of  the  case  it  was 
oeoesBsry  to  guard  against  serious  loss,  which  sometimes  might  bo  occasioned  by  the 
delay  incident  to  serving  notice. 

e.  The  court  n^v  in  the  first  instance,  in  its  discretion,  hear  motions  to  vacate 
isjaoetion  orders  (Woedntffy,  Fisher,  17  Barb.  230).  The  provision  in  section  225, 
that  the  application  maybe  made  to  a  judge,  is  permissive  merely,  and  does  not 
abridge  the  general  jurisdiction  of  the  court.  Amotion  to  dissolve  an  injunction, 
made  directly  to  the  court,  was  the  former  practice ;  and  although  it  was  usual  to 
apply  to  the  judge  granting  certain  orders  in  suits  at  law,  to  vacate  them,  this 
court  has  power,  both  in  suits  at  law  and  in  •qnity,  to  vacate  any  order  made  in  a 
cause  by  a  judge  out  of  court. 

d.  Upon  a  motion  to  dissolve  an  injunction  order,  granted,  during  the  pendency 
of  an  aetion»  under  the  last  clause  of  section  219,  the  only  question  to  be  considered 
it  that  of  fraudulent  intent,  Affidavits  denying  the  debt  swoin  to  by  the  plaintiff 
cannot  properly  be  received.  The  effect  of  the  temporary  injunction  that  can  alone 
be  granted  in  aoch  a  case,  is  not  to  restrain  any  disposiiion  whatever  of  the  defend- 
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ant**  property,  but  only  luch  a  removat  or  dispoaition  with  an  intent  to  defraud  hb 
oredjtora,    Breutiter  v.  Hodget,  1  Doer,  609. 

a.  On  motion  to  Tacate  an  injanction  order  granted  without  notice,  fooiided  on 
notice  and  opon  the  eomplaint,  the  affidavit  upon  which  the  injunction  was  granted, 
copy  iojanciion  order,  copy  affidavit  of  the  plaiotifii  and  copies  of  the  ple«diDga, 
the  moving  parties  moat  farniah  proof  of  anlt  commenced,  and  the  iaraiog  of  the 
injunction  order,  the  identity  of  the  papers  produced,  and  that  the  injunction  was 
obtained  without  notice   {Osborn   ▼.  Lobdeli,  2  Code  Rep.,  77.)     However,  in 
Newbury  v.  Neutbury  (1  Code  Rep.  N.  S.,  409  ;  6  Pr.  R.,  182),  on  a  motion  to  va- 
cate an  injanction  order,  a  preliminary  objection  was  made,  on  the  ground  that  it  did 
not  appear  that  any  action  bad  been  commenced.     The  notice  of  motion  entitled  in 
the  action,  stated  that  the  motion  would  be  founded  on  *'  a  copy  of  the  injunction  aod 
papers  served  therewith.'*    But,  per  Gridley,  J.,  **  I  see  no  greater  reason  for  aa  affi- 
davit that  an  action  is  pending  in  this  case,  than  in  a  motion  made  on  the  pleadings. 
On  a  motion  to  be  heard  on  the  pleadings  it  is  never  necessary  to  serve  oopCss  on  any 
of  the  parties  to  the  action ;  it  is  only  where  a  motion  is  made  against  a  peraoa  who 
is  not  a  party  to  the  action,  that  it  is  necessary  to  serve  copies  of  the  pleadings.    I 
am  of  opinion,  notwithstanding  the  case  of  Oiborn  v.  Lobdell  (2  Code  Rep.,  77), 
that  the  notice  of  motion  and  proof  of  service  are  enough,  in  the  first  instance,  to  en- 
title the  opposite  party  to  read  the  papers  served  on  him." 

b.  It  was  held  under  the  code  of  1848,  that  on  a  motion  to  dissolve  an  injunetioa 
if  the  complaint  and  affidavit  make  out  a  prima  faeie  case,  the  answer  rerified  in 
the  ordinary  form  will  not  be  sufficient  to  warrant  the  dissolving  of  the  iojuncties. 
Bemon  v.  Faah,  I  Code  Rep.,  50;  Roome  v.  Webb,  1  Code  Rep.,  114 ;  3  Pr.  R. 
327.  But  an  affidavit  can  be  annexed  in  such  form  as  to  verify  positively  the  allega- 
tions of  an  answer,  and  make  it  a  part  of  the  affidavit  necessary  to  be  used  on  an  ap- 
plication to  dissolve  an  injunction.  lb.  And  such  form  as  was  formerly  oaed  in  the 
jurat  to  verify  a  bill  in  chancery  would  be  sufficient  lb.  It  must  be  recollected, 
however,  that  the  code  of  1848  required  a  verification  only  to  the  effect  that  the 
party  believed  it  to  be  true.  (Code  of  1848,  s.  133.)  That  section  was  amended  in 
1849,  and  the  mode  of  yerifioation  then  required  was  such  as  that  formerly  used  to 
verify  a  bill  in  chancery.  After  this  change  in  the  law,  in  Krom  v.  Uogmn  (4  Pr. 
R„  225),  it  was  taken  for  granted,  that  an  answer  verified  as  required  by  the  code, 
might  be  used  as  an  affidavit  on  a  motion  to  dissolve  an  injunction ;  and  the  same 
views  were  expressly  held  in  Sehoonmaker  v.  Ref.  Dutch  Church  of  Kimgetom  (5 
Pr.  R,  268.)  The  opinion  of  Sill,  J.,  in  Millikin  v.  Cory  (5  Pr.  R,  272),  lesds  to 
an  opposite  course ;  in  which  case,  he  observed,  that  <^  The  terms  pleading  and  cji- 
davity  have  never  been  understood  as  synonymous.*'  And  in  Servo99  v.  Starmard 
(2  Code  Rep.,  56),  Edwards,  J.,  said,  *'  The  word  affidavit  can  hardly  be  understood 
to  mean  ancwer."  A  aworn  complaint  is  an  affidavit.  Roosevelt,  J.  Mott  v. 
Dunn,  10  Pr.  R  232. 

c.  The  question  was  again  dincussed  in  Minor  v.  Terry,  6  Pr.  R,  210;  when 
Gridley,  J.,  held,  that  a  verified  pleading  might  be  used  as  an  affidavit 

d.  The  motion  to  dissolve  the  injunction  is  more  frequently  made  before  than  after 
answer ;  but  where  made  after  answer,  the  ans^x^r  duly  verified  is  now  nniveraally 
received  and  permitted  to  be  read  as  an  affidavit.    See  note  to  section  2^6. 

e.  Under  the  present  practice  a  motion  to  dissolve  an  injunction  may  be  made 
and  opposed  upon  affidavits  of  any  number  of  witnesses ;  it  therefore  becomes  a 
matter  of  judicial  discretion,  upon  balancing  the  evidence  adduced,  to  diasolve  it  or 
not    Minor  v.  Terry,  6  Pr.  R,  21 1. 

/.  **  Under  the  old  system,  a  responsive  answer,  positively  sworn  to,  where  there 
were  no  suspicious  circumstances,  eniiiled  the  defendant  to  a  dissolution  of  the  in- 
junction (1  Johna  Ch.  R.,  211 ;  2  ft.,  202  ;  4  t6.,  26 ;  4  Paige,  111  ;  1  t6..  164); 
and  this  notwithstanding  the  plaintiflT  might  have  witneases  to  prore  the  equity  of  his 
bill.  Under  the  present  practice,  where  the  motion  is  made  on  affidaTits,  and  may 
be  opposed  by  affidavits  of  any  number  of  witnesses,  it  becomes  a  matter  of  jodiciai 
discretion  either  to  dissolve  the  injunction  or  not.  It  may,  however,  be  laid  down  as 
a  general  rule,  that  where  the  plaintiff  has  an  opportunity  to  answer  the  affidavits 
produced  on  the  part  of  the  defendant  by  the  affidavits  of  his  witnesses,  as  well 
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as  hw  o«0,  and  fiiila  to  mako  a  SQCOMaful  anawer  to  the  motioo,  the  balanoe  of  the 
eyidenoe  bein^  decidedly  in  favor  of  the  defendanta,  the  motion  todiasolve  the  injano- 
tioa  will  be  granted.  It  will  be  regarded  as  an  additional  reaaon  for  granting  the 
niotioo«  tbat  the  main  facta  on  which  the  motion  ia  opposed,  are  sworn  to  oolv  by  the 
plaintiff,  wlio  cannot  be  a  witneas  on  the  trial,  and  his  statement  is  coDtraiiictory 
to  that  of  aeyeral  persona  who  are  competent  witnesses/'    lb. 

«.  It  is  a  anffioient  answer  to  a  motion  to  Taeate  an  iojnnotion,  that  the  defend- 
ant is  in  contempt  for  disobeying  it.  Krom  ▼.  Hogan^  2  Code  Rep.,  144.  The  de- 
cisioQ,  however,  in  Krom  t.  Hogan,  is  said  in  Smith  ▼.  Au$tin  (1  Code  Rep^  N.  S., 
13a)  and  Smith  v.  Reno  (6  Pr.  R.,  124),  not  to  be  warranted  by  the  authorities  cited  y 
and  in  both  the  cases.  Smith  t.  Austin  and  Smith  y.  Reno,  it  was^held,  that  "  It  is  no 
anawer  to  a  motion  to  dissolve  an  injunction  to  show  that  the  dniendant  has  violated 
it  A  party  is  not  in  contempt  until  he  has  been  so  adjudged  by  the  court.  But 
even  when  a  party  has  been  adjudged  in  contempt,  he  is  only  prevented  thereby  from 
asking  n  favor,  not  from  demanding  a  right ;  and  the  motion  to  dissolve  an  injunction 
is  the  demand  of  a  right." 

b.  A  want  of  due  diligence  In  prosecuting  the  action  is  a  cause  for  dissolving 
th«  injunction.  De  Peyiter  v.  Oravee^  2  Johns.  Ch.  R.,  204  ;  Higgins  v.  Wood- 
ward,  Hopk.,  342 ;  Seehor  v.  Hbm,  5  Paige,  85.  But  only  as  to  the  defendanta 
served  with  process ;  for  a  neglect  to  serve  the  summons  and  injunction  order  on 
eoffne  of  the  defendants,  ia  not  a  ground  for  dissolving  the  injunction  as  to  those  served. 
5  Paiges  85. 

e.  Nor  will  an  injunction  be  dissolved  for  any  defect  in  the  undertaking  filed  by 
the  plaintiff  to  obtain  aame.  Williams  v.  Hall^  1  Bland,  194.  And  omitting  to 
senra  aoma  defendants  givea  no  right  to  those  served  to  move  to  vacate  the  injunction 
for  that  cattse.    Seebor  v.  Iffst ,  supra. 

A.  A  motion  to  vacate  an  injunction  order,  once  denied,  cannot  be  renewed,  nn- 
lesa  laave  be  reserved,  or  soma  new  ground  for  vacating  it  arise.  Hoffman  v.  Lit' 
ingston,  1  Johns.  Ch.  R.  21 1. 

a.  The  granting,  continuing,  and  dissolving  of  temporary  injanotiona  rests  in  the 
diaefelioD  of  the  court  of  original  jurisdiction  ;  and  therefore  an  appeal  will  not  lie 
froan  ao  order  diasolving  a  temporary  injunction.  Vandewater  v.  KeUey^  2  Code 
Repi,  3. 

/.  Aooording  to  the  practice  prior  to  the  code,  an  injunction  would  not  be  dis- 
solved on  the  coming  in  of  the  answer,  unless  the  defendanta  positively  denied  all 
the  eovity  of  the  bill.  A  denial  upon  information  and  belief  waa  not  sufficient. 
Wari  ▼.  Van  Bokkelin^  1  Paige,  100  ;  Apthorpe  v.  Cnmatoek,  Hopk ,  148  ;  Wake- 
maa  t.  OilUepy,  5  Paige,  112.  Where  the  answer  did  not  deny  the  facts  charged 
in  tlM  but  positively  and  fully,  although  the  denial  was  as  full  as  could  be  given  by 
the  party  under  the  circumstances,  the  injunction  would  not  be  dissolved.  Robertr 
T.  AaJkrsoa,  2  Johns.  Cb.  Rep-,  204.  And  even  where  all  the  equity  of  the  bill 
waa  denied  by  the  anawer,  it  was  not  a  matter  of  course  to  diaBolve  the  injunction  ;  as 
the  granting  and  continuing  an  injunction  always  rested  in  the  sound  discretion  of 
the  oeort,  to  be  governed  by  the  nature  of  the  case.  lb.  Moore  v.  Hylton^  Dav. 
Equity  Rep..  429 ;  Bank  of  Monroe  v.  Schnmerhorny  1  Clarke,  303.  The  state- 
ment of  the  defendant  had  to  be  at  least  credible.  Any  evasion  in  not  respondiug 
to  the  obargea  in  the  bill,  or  an  extreme  improbability  in  the  statement  of  the  defend- 
ant, wonld  iodace  the  court  to  retain  the  injunction.  Moore  v.  Hylton^  supra  ;  WiU 
limma  v.  fiaU^  1  Bland,  195.  Su,  if  the  defendant's  answer  wan  contradictory. 
Tomg  T.  CMtenr,  1  Bland,  199.  And  if  the  equity  of  the  bill  was  not  charged  to  be 
in  tits  knowledge  of  the  defendant,  and  the  defendant  merely  denied  all  knowledge 
and  belief  of  the  facta  alleged  therein,  the  injunction  would  not  be  dissolved  on  the 
'  bill  and  answer  alone.  Rogere  v.  Rogers,  1  Paige,  426.  So,  if  the  court  could  see 
in  the  facta  diaskised  in  the  answer  good  reaaon  for  retaining  the  injunction,  it  would 
be  relaiaed,  notwithstanding  a  full  denial  of  the  equity  of  the  bill.  Bank  of  Monroe 
V.  Sekermarhern^  1  Clarke,  303. 

g.  It  waa  a  general  rule,  however,  that  if  the  facts  on  which  the  complainant's 
equity  rested  were  positively  denied  the  injunction  must  be  dissolved.     Oibeon  r. 

21 
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Tilion,  1  Bland,  355.  See  an  obiter  dictum  (o  thia  effect,  FaUontr  r.  EUm,  3 
Sand.,  731  ;  1  Code  Rep.  N.  S.,  155.  And  see  Perkint  ▼.  Warren,  6  Pr.  R.,341. 
The  anawer  waa  aofficient  if  it  disproyed  the  facta  in  the  bill.  MeFarland  ▼.  Me- 
Dowell,  1  Car.  Law  Repo0.,  110.  It  needed  not  to  invalidate,  by  full  proof,  the 
facta  in  t^e  bill.  The  defendant  needed  only  to  ahow  that  the  evidence  of  the  com- 
plainant waa  entitled  to  no  credit.    North* 9  ExWo  ▼.  Perrowt  4  Rand.,  1. 

a.  An  injunction  againat  a  corporation  could  not  be  diapolved  on  bill  and  annrer; 
the  anawer  must  be  duly  verified  by  the  oath  of  aome  of  the  corporation,  who  are 
acquainted  with  the  facta  atated  therein.  Fulton  Bank  v.  New  York  and  Sham 
Canal  Co,  I  PiMge,  311. 

h,  A  defendant  mij^ht  anawer  an  injunction  bill  on  oath,  for  the  purpoae  of  mor- 
ing  thereon  for  a  diasolution  of  the  injunction,  although  an  oath  waa  waived  or  wu 
not  neceaaary.  But  inch  aniwer  had  no  other  or  greater  force  aa  evidence  than  the 
bill.  Maneheater  v.  Day,  6  Paige  295.  It  therefore  made  no  difference  on  in  ap- 
plication to  diaaolve  the  injunction  on  bill  and  anawer,  that  the  bill  .waa  aupported  bj 
the  oatha  of  aeveral  complainanta.  Maneheeter  v.  Day,  aupra.  An  iojooetioa 
would  not  be  diaaolved,  although  the  whole  equity  of  the  bill  waa  denied  by  the  an- 
awer, unleaa  the  aniwer  wai  awom  to.  And  where  the  complainant  waived  an  an- 
awer on  onth,  if  he  annexed  to  and  filed  with  hk  bill  affidavita  of  other  penoi»,fer* 
ifying  the  facte  atated  therein,  it  waa  not  a  matter  of  conrae.to  diawlve  the  injonetian 
on  the  oath  of  the  defendant. 

e,  Notwithitandiug  the  waiver  of  an  anawer  on  oath,  the  anawer  had  to  beiwom 
to,  if  the  defendant  wiahed  to  dinolve  the  injunction  on  the  ground  that  the  equity 
of  the  bill  waa  fully  denied.  Dougrey  v.  Topping,  4  Paige,  94w  If  the  anawer  wu 
iworn  to,  however,  and  the  whole  equity  of  the  bill  waa  denied  by  it,  if  no  a£SdiTit 
of  a  diaintereated  witneaa  waa  annexed  to  the  bill,  the  injunction  would  not  be  dk- 
Bolved,  although  aeourity  for  debt  and  coita  in  the  anit  at  law  had  been  given  under 
the  proviaioni  of  the  reviaed  atatutea  on  that  anbjeot.  Maneheater  t.  Day,  6  Paigi, 
295. 

d.  On  motion  to  dinolve  the  injunction  upon  complaint,  anawer,  reply,  and  alE- 
daviti,  the  whole  may  be  exi mined  to  aicertatn  the  neceaaary  facta,  although  there 
ia  a  denial  on  oath,  in  the  anawer  of  the  iieicta  alleged  in  the  complaint.  Maleomh  ▼. 
MiUer,  6  Pr.  R.,  456. 

See  note  to  lection  226. 

§  226.  [199.]  Affidavita  on  motion, 

Kthe  applicatioD  be  made  upon  affidavits  on  the  part  of  the 
defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the  eame 
by  affidavits  or  other  proofs,  in  addition  to  those  on  whicb|tlie 
injunction  was  granted. 

e.  In  Servoaa  v.  Stannard,  2  Code  Rep.,  56,  Hurlbnt,  J.,  aaid  it  waa  extrrad]^ 
doubtful  whether,  where  the  motion  ii  made  on  the  anawer  verified,  the  plaiotilF 
conid  oppoae  by  affidavita  on  hii  part ;  and  in  theaame  caae,  Edwarda,  J.,  aaid,  "Thf 
word  affidavit,  in  aection  226,  can  hardly  be  conatrued  to  mean  anawer.  We  find 
the  worda  anawer  and  affidavit,  throughout  the  code,  applied  to  different  objecliy  ud 
certainly,  in  their  ordinary  acceptation,  they  are  not  aynonymoua.  There  are  mm 
worda  in  the  code  which  the  legiilature  intended  ahould  have  a  aignification  difiereot 
from  that  uiually  anigned  them  ;  theee  have  been  enumerated,  and  their  arbitniy 
definition  given.  The  word  affidavit  ia  not  among  the  worda  to  which  the  legiilitnie 
have  attached  a  peculiar  meaning;  and  I  aee  nothing  in  the  code^  nor  am  l  awin 
of  any  deciaion,  which  would  juntify  me  in  holding  that  an  anawer  yerified  in  con* 
formity  with  the  code  ia  an  affidavit.  The  plaintiff,  therefore,  cannot  be  permitted 
to  introduce,  in  opposition  to  thia  motion,  any  affidavita  or  other  prooft  in  additioa  to 
thoee  on  which  the  injunction  waa  granted."  And  the  aame  waa  aaid  to  be  the 
opinion  of  the  aix  judgea  of  the  auperior  court.  Hartwell  v.  KingaUyi^  Code  Rep.* 
101).     See,  alio,  Benaon  v.  Faah  (1  t6.,  50)  •,  Roome  v.  Webb  (1  i6.,  1 14) ;  UUlikea 
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-v.  Gary  (3  t5.,250).  Parker,  J.,  however,  held  otherwise  in  Krom  v.  Hogan  (2  t6., 
144 ;  4  Pr.  R.,  225),  and  permitted  the  ploiatiff  io  a  Biinilar  caee  to  oppose  by 
-affidsTit. 

«.  In  HarttoeU  ▼.  Kingtley,  lapra,  it  was  farther  held,  that  where  the  motion  is 
made  on  a  verified  answer  only,  the  plaintiff  conld  not  read  his  reply  in  opposition. 
In  snbseqaent  cases,  Schoonmaker  v.  Ref,  Prot.  Dutch  Church  in  Kingiton  (5  Pr. 
It,  267;  3  Code  Rep.,  232)  the  defendants  pnt  in  an  answer  Verified  as  required  by 
seetioa  i57|  and,  on  the  answer  thus  verified,  moved  to  dissolve  the  injanction.  On 
the  bearing  of  the  motion,  the  plaintiffclaimed  a  right  to  introduce  affidavits  in  addi- 
tion to  those  on  which  the  injnoction  was  granted,  on  the  ground  that  the  verified 
answer  was  to  be  regarded  as  an  affidavit  Harris,  J.,  said,  **  The  former  practice  of 
moving  to  dissolve  an  injunction  upon  bill  and  answer  is  in  favor  of  a  construction 
advene  to  the  plain tif&^  but  I  do  not  see  how  effect  is  to  be  given  to  this  section 
without  adopting  the  plaintiff's  construction.  The  defendant's  application  must  be 
regarded  as  an  application  made  upon  affidavit  on  the  part  of  the  defendanti  and  the 
plaintiff  may  introduce  affidavits  in  opposition. 

b.  Id  HoMcall  v.  Madison  Univernty  (1  Code  Rep.  N.  S.,  170),  it  was  held,  that  on 
motion  to  dissolve  an  injunction,  where  the  motion  was  founded  on  the  complaint  and 
verified  answer,  the  plaintiff  may  oppose  the  motion  by  affidavits  other  than  those 
osed  to  obtun  the  injunction.  This  decision  agrees  with  Minor  v.  Terry,  (1  Code 
Rop.  N.  S.  384;  6  Pr.  R.,  208),  and  may  be  regarded  as  an  exponent  of  the  pres- 
ent practice. 

See  note  to  section  225,  p.  320. 


Chapter  IV. 
Attachment* 

Sectioh    227.  Property  of  foreign  corporations,  and  of  non-resident  or  abacondiog 

or  concealed  defendants,  may  be  attached. 

229.  Warrant,  by  whom  granted. 

229.  In  what  cases  warrant  may  be  granted. 

230.  Security  on  obtaining  warrant. 

231.  Warrant,  to  whom  directed,  and  what  to  require. 

232.  Mode  of  proceeding  in  executing  warrant. 

233.  Proceeding  in  case  of  perishable  property  or  vessels. 

234.  Interest  in  corporations 'or  associations,  liable  to  attachment 

235.  Attachment,  how  executed  on  property  incapable  of  manual  deli- 

very. # 

236.  Certificate  of  defendant's  interest  to  be  furnished  by  corporation. 

237.  Judgment,  how  satisfied. 

238.  When  action  to  recover  notes,  &c.,  of  defendant  may  be  prosecuted 

by  plaintiff  in  the  action  in  which  the  attachment  issued. 

239.  Bond  to  sheriff  on  attachment,  how  disposed  of  on  judgment  for 

defendant 

240.  Discharge  of  attachment  and  return  of  property,  or  its  proceeds,  to 

defendant,  on  his  appearance  in  action. 
341.    Undertaking  on  the  part  of  the  defendant 

242.  When  sheriff  to  return  warrant  and  proceedings  thereon. 

243.  Sheriff's  fees. 

*  e.  "  The  attachment  law  must  be  construed  in  the  roost  liberal  manner  for  the 
benefit  of  creditors."  Houston  v.  Belcher,  12  Sme.  &  M.,  514;  Dandrida^e  v.  Ste- 
ven; lb.  723 ;  Bryan  v.  Loshley,  13  ik  284 ;  Wheeler  v.  Stevene,  ib.  623. 

d.  The  provisioDS  of  the  code  relatine  to  attachments  are  applicable  to  one  of 
eeveral  joint  debtors,  bat  do  not  aothorixe  &e  seizure  of  the  joint  property  of  several 
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§  227.  Property  of  foreign  corporaticna^  andofnoivrtniefni 
or  absconding  or  concealed  defendants^  may  he  attached. 

In  an  action  for  the  recovery  of  money  against  a  corpoi»- 
tion  created  by  or  under  the  laws  of  any  other  State,  govem- 

ddfendantfl  on  an  attachment  aj^ainst  one.    It  is  onlj  the  individnal  interest  of  that 
one  that  is  liable  to  Mizure.    Sloutenhurgh  ▼.  VanderburgH,  7  Pr.  R.,  329. 

a.  "Chapter 4  of  title  7  of  the  code  wai  introduced  aa  one  of  the  amendmeots 
of  1849,  and  m  mainly  a  transcript  from  the  reyised  statutee ;  the  principal  alterations 
being  soch  as  vere  proper  to  adapt  it  to  other  proYisions  of  the  code,  and  also  to  ex- 
tend its  application  to  suits  against  natural  persons,  in  cases  where  jurisdiction  of  the 
defendant  could  not  be  obtained  by  personal  service  of  a  summons  in  this  Stsf& 
Per  Sill,  J.,  in  Hulbert  v.  Hope  Mutual  Ins.  Co.,  4  Pr.  R.,  275 ;  3  Code  Repi,  14a 
In  Learned  ▼.  Vanderburg  (7  Pr.  R.,  380),  Harris,  J.,  approved  the  decision  in  Hui- 
hert  V.  Hope  Mut,  Int.  Co,  (supra),  and  he  adds^^Oae  essentia]  diflfereooe  is  that 
the  attachment  against  a  foreign  corporation  issued  under  the  provisioas  of  the 
revised  statutes^  required  the  sheriff  to  attach  all  the  eetate,  real  and  personal,  of  the 
corporation  ;  while  the  warrant  under  the  code  requires  the  sheriff  to  attach  all  the 
property  of  the  defendant,  or  so  much  thereof  at  may  be  tufficient  to  eatufff  the 
plaintiff's  demand. 

6.  **  A  foreign  corporation  is  not  authorized  either  by  the  code  or  the  revised  stat- 
utes, to  sue  another  foreign  corporation  in  the  courts  of  this  State  by  attacbmest, 
unless  the  cause  of  action  has  arisen  or  the  subject  of  the  action  is  situate  within  tbii 
Stale.     Weetern  Bank  v.  City  Bank  of  Columbue,  7  Pr.  R.  238. 

e,  **  The  issuing  an  attachment  is  the  commencement  of  an  action."  Moore  t. 
Thayer,  3  Code  Rep.,  176  ;  6  Pr.  R.,  47. 

d.  <*The  attachment  authorized  by  this  chapter  is  a  new  and  important  remedy, 
which  did  not  exist  under  the  old  system.  Unlike  the  attachment  against  absent  or 
absconding  debtors  under  the  revised  statutes,  which  was  for  the  Iwnefit  of  all  the 
creditors,  and  as  to  which  the  jurisdiction  of  the  justices  of  this  (the  superior)  coon 
is  not  taken  away,  this  attachment  is  for  the  benefit  of  the  individual  creditor.  It 
is  requisite,  however,  in  order  to  its  being  issued  in  every  case,— 

*'lst.  That  there  should  be  an  action  pending;  by  section  227  the  attachment 
is  authorized  only  in  an  action,  and  by  section  99  an  action  is  not  commenced  for 
any  purpose  until  the  complaint  is  verified  [now  not  until  the  summons  is  serred] ;. 

''  2d.  It  roust  appear,  among  other  things  required  by  section  229,  that  the  de- 
fendant is  either  a  foreign  corporation  or  not  a  resident  of  this  State,  or  has  deparisd 
therefrom  with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  a  summons, 
or  keepi^imself  conoealed  therein,  with  a  like  intent"  Mason,  J.,  Fisher  v.  Curtis, 
2  Sand.^60 ;  2  Code  Rep.,  62. 

e.  **  Where  a  debtor  whose  place  of  residence  is  in  this  city  (New  York)  abscondi 
from  the  State  or  conceals  himself  within  the  same  to  avoid  the  service  of  the  som- 
mens,  then  this  court  has  jurisdiction  to  issue  the  attachment ;  because  it  csn  enter- 
tain the  action.  So  also  in  the  case  of  a  non-resident  debtor  who  may  have  beea 
served  with  process  in  the  city ;  because  then  this  court  has  jurisdiction  of  the  casfr 
by  the  actual  service  of  the  summons.  But  when  a  debtor  is  a  non-resident,  and  the 
summons  cannot  be  served  on  him,  this  (the  superior)  court  cannot  issue  the  attach- 
ment ;  because  it  cannot  entertain  the  action."    /6. 

/.  The  conclusion  to  be  drawn  from  the  aboTO  remarks  in  connection  with  the 
amendments  to  sections  99  and  100  is,  that  in  no  case  can  an  attachment  isBue  until 
after  the  action  is  actually  commenced,  and  that  until  the  court  acquires  jnrisdie* 
tion  of  the  action  it  has  no  jurisdiction  to  issue  the  attaehmenL 

g.  In  the  case  of  Pieher  y.  Curtis,  rapra,  an  application  was  made  tt>  a  jodge 
of  the  superior  court  for  an  attachment  The  defendant  was  not  a  resideBt  of  the 
city  and  county  of  New  York,  and  had  not  been  servsd  with  the  sunDions.  The 
application  was  denied. 
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ment,  or  countrj)  or  against  a  defendant  who  is  not  a  resident 
of  this  State,  or  against  a  defendant  who  has  absconded  or  con- 
cealed himself  as  hereinafter  mentioned,  the  plaintiff,  at  the 
time  of  issuing  the  summons,  or  at  any  time  afterwards,  may 

a.  In  Perry  ▼.  Montgomery,  2  Sand.  661,  an  attachment  waa  issued  out  of 
the  aaperior  oourt,  before  the  seryice  of  the  aummoni,  against  a  non-resident  of  the 
oity.  The  attachment  waa  served  with  the  sununona,  and  waa  afterwards  set  aside 
aa  irrejnilar. 

6.  la  Cole  v.  Kerr^  2  Sand.  661,  which  was  precisely  similar  in  its  circnm- 
staDces^  except  that  after  the  service  of  the  summons  tiie  defendant  had  put  in  an 
answer,  the  attachment  was  set  aside  as  irregular.  Oakley,  Ch.  J.,  who  decided 
tlita  last  case  after  conaulting  with  Vanderpoel  and  Saodford,  JJ.,  aaid,  that  the  set- 
ting aaide  of  the  attachment  did  not  affect  the  continuance  of  the  suit  nor  the  isauing 
of  a  new  attachment. 

c.  We  may  here  notice  one  very  important  change  which  the  code  has  intro- 
doeed,  connected  ^Xh  an  attachment — namely,  that  where  one  creditor  has  obtain- 
ed an  attaohmeut  and  seized  property  under  it,  any  other  creditora  of  the  attach- 
inent  debtor  may  on  their  moving  therefor,  be  admitted  defendants  in  the  suit,  to 
•eenre  to  tfaemaelyea  as  well  the  residue  after  satiafaction  of  the  debt  of  the  first 
attaehment  creditor,  as  to  protect  themselves  from  any  collusion  between  the  attach- 
mtat  creditor  and  his  debtor.  Thus,  in  Fraxery.  Greenhill  {3  Code  Rep.,  172), 
whafe  the  plaintiff  had  obtained  an  attachment,  and  seized  property  under  it,  other 
creditora  of  the  attachment  debtor  were  allowed  to  be  made  defendants ;  and  per 
Edmonds,  J. 

^*  The  attachment  under  the  code  is  not  original  prooesa,  and  upon  that  alone  a  suit 
if  not  commenced,  nor  can  a  judgment  be  obtained.  It  ia  a  provisional  remedy 
alone.  In  these  respects  it  differs  from  the  process  of  attachment  warranted  by  the 
revisod  atatotea.    76. 

■'  It  differs  in  another  respect :  the  attachment  under  the  revised  statutea  was  for 
the  benefit  of  all  creditors,  and  sequestered  the  property  of  the  debtor  for  general 
distribotion  ;  but  under  the  code  it  is  for  the  benefit  of  the  attaching  creditor  alone; 
and  the  judgment  which  he  may  obtain  in  his  suit  may  be  satisfied  out  of  the  prop- 
erty attached,  either  by  virtue  of  the  judgment  itself,  where  the  property  attached 
baa  already  been  converted  into  money  in  the  hands  of  the  sheriff,  or  by  a  sale  under 
an  execution  to  be  issued  on  the  judgment.    lb, 

**  In  both  casea,  as  well  under  the  code  asunder  the  revised  statutes,  the  matter  in 
controversy  is  not  merely  as  to  the  amount  which  the  debtor  may  owe  the  attaching 
cteditor,  but  as  to  the  amount  which  he  may  be  entitled  to  receive  out  of  the  fund 
whie^  ia  in  court  by  virtue  of  the  process  of  attachment     lb. 

*'  In  such  case,  the  matter  is  widely  different  from  a  caae  where  no  attachment 
baa  been  iasned,  but  where  a  summons  only  haa  been  issued,  and  the  question  is  aim- 
plf— how  mncb  the  defendant  owes  the  plaintiff.    lb. 

"  In  the  one  caae,  the  question  is  merely  between  the  debtor  and  creditor ;  and  in 
the  other  it  is  that,  with  the  material  addition  of  a  controversy  between  the  oredi- 
tora  how  much  each  is  entitled  to  out  of  a  common  fund  in  which  both  are  inter- 
ested,    lb. 

*^  In  the  attachment  nnder  the  reyised  statutes,*  one  creditor  may  contest  the 
amoont  dumed  by  another,  because  both  are  interested  in  a  common  fund.  So  on 
claios  to  a  snrplos  on  a  sale  on  foreclosure  of  a  mortgage,  where  frequently  the 
plaintiff  and  defendant  have  little  or  no  interest  in  the  matter  in  controversy,  but 
coAtendiag  creditors  have  the  engrossing  interest,  contest  with  each  other,  and  are 
allowed  to  appear  and  be  heard,  because  they  have  an  interest  in  a  common  fund.  lb. 

"  It  aeems  to  me  that  a  auit  under  the  code,  where  the  provisional  remedy  of  an 

attachment  has  been  used,  and  the  property  haa  been  seized  upon,  it  is  a  cognate 

ease,  and  must  be  governed  by  the  same  principle ;  and  that  I  cannot  say  that  the 

OQOtroveray  involved  even  In  the  suit  of  Frazer  ▼.  Oreenhill,  does  not  embrace 

'Within  ita  acope  the  common  fund  in  court,  and  each  one's  share  in  it.    When  they 
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(raperior  oourl),  and  of  the  rapreme  court  Anon.  1  Doer,  668.  And  u  to  the 
power  and  aathority  of  the  raperior-eonrt  judges  to  inoe  fttUehmeiita  under  (be 
reTiaed  itatutei,  tee  Renard  v.  Hargotu,  2  Doer,  540. 

a.  A  non-reeideot  plaintiff  is  entitled  to  the  like  benefit  of  the  prorkmnt  ef  die 
code  relating  to  attachments,  as  if  he  were  a  resident  of  this  State ;  aUter  as 
regards  attachments  under  the  revised  statutes.  Ready  t.  Sietomrt,  1  Code  Rep. 
N.  S.,  297.  See,  however,  as  to  the  last  proposition,  1  Hill,  482  ;  and  Laws  of  1845, 
cap.  153,  enact,  '*Soch  application  may  be  made  by  any  creditor  resident  within 
this  Sute,  or  ont  of  it" 

6.  And  in  Mississippi  it  has  been  held,  that  in  an  affidavit  for  an  attaebment, 
the  plaintiff  need  not  allege  his  citizenship.    Amo»  v.  AUnut,  2  Sme.  and  M.,  216. 

e.  The  issuing  an  attachment  does  not  stay  proceedings  supplementary  to  the 
oiecution.  The  judgment  creditor  may  proceed  with  both  at  the  same  time.  £§§»• 
Mn  V.  TrtpZer,  1  Code  Rep.,  19.  S.,  154  ;  and  see  20  Wend.^  614. 

d.  An  assignee  of  a  demand,  may  issue  an  attachment  in  a  suit  to  reoorer  mch 
demand.  1  Hilly  482.  The  trustees  of  a  non-resident,  Slc,  debtor,  may  inoe  an 
attachment.  21  Wend.,  316.  An  attachment  does  not  lie  against  an  administra- 
tor, or  executor,  for  a  demand  against  his  intestate.  9  Wend.,  465,  except  whan  he 
has  made  himself  pemonaily  liable.    21 .  Wend.,  32. 

e.  An  attachment  may  issue  where  both  plaintiff  and  defendant  reside,  and  the 
cause  of  action  arose  out  of  the  State  '  Ready  v.  Stewart,  1  Code  Rep..  N.  8.,  297. 

/.  Where  an  affidavit  for  an  attachment  sets  forth  enough  tb  call  on  the  officer 
for  the  exercise  of  his  judgment  upon  the  weight  and  importance  of  the  evideoce 
stated,  it  is  sufficient  to  give  jurisdiction.  Conklin  v.  Duteher,  1  Code  Rep.,  K. 
S.,  49.  But  the  affidavit  should  make  out  a  prima  facie  case,  8t,  Amant  v.  Btrs- 
eedon^  1  Code  Rep.,  N.  S.,  104 ;  and  if  the  warrant  is  granted  on  an  inrafficieot 
affidavit,  it  may  be  set  aside  on  motion.  Camman  v.  Tompkine,  1  Code  Rep.,  N. 
S.,  12 ;  Morgan  v.  Avery,  2  Code  Rep.,  91 ;  Re  Oritwold,  13  Barb.,  412. 

g.  The  affidavit  to  obtain  an  attachment  need  not  state  that  a  snnomoBs  hu 
been  issued.     Conklin  v.  Duteher,  supra. 

k.  As  to  the  mode  of  stating  the  revisits  facts  to  entitle  a  plaintiff  to  an  attach- 
ment, Parlter,  J.,  said,  It  is  not  enough  to  state  them  on  information  and  belief. 
That  is  no  proof  of  the  fact  A  person  may  give  such  testimony  who  has  no  per- 
sonal knowledge  on  the  subject.  Mere  hearsay  and  belief  founded  on  it,  are  not 
evidence.  In  Ex  parte  Haynet  (18  Wend^  611),  an  attaebment  had  been  iaraed 
on  an  affidavit  in  which  the  witnesses  stated,  that  they  were  informed  and  believed 
that  the  debtor  was  a  non-resident ;  but  the  supreme  court  held  the  affidavit  fmuffi- 
cient,  and  set  aside  the  attachment  See  also  Smith  v.  Luee,  14  Wend.,  237 ;  Bx 
parte  Robinson,  20  Wend.,  672 ;  Kingalani  v.  Coleman,  5  Hill,  611 ;  In  re  Blitt 
7  Hill,  187;  Thatcher  y.  Powell,  6  Wheaton  R.,  119;  Williamaon  v.  Dee,  7 
Binchf.  R.,  12;  In  re  Faulkner,  4  Hill,  598;  i}ris6ane  v.  Pea&ocfy,  3  Pr.  R,  109. 
It  will  appear,  by  these  cases,  how  careful  the  courts  have  been  to  see  that  the 
statute  is  strictly  complied  with  in  proceedings  which  subject  property  to  seixare  end 
Bale  without  a  personal  service  of  process  on  the  owner.  The  duty  to  protect 
against  injustice  is  certeinly  none  the  less  obligatory  under  the  code.  The  practitioner 
will  find  it  necessary  to  be  exceedingly  careful  that  the  affidavits  on  which  be  pro- 
ceeds are  in  conformity  to  the  requirements  of  the  statute,  if  he  will  seoore  a  valid 
judgment    Everte  v.  Thomae,  3  Code  Rep.,  74. 

t.  In  order  to  obtain  an  attachment,  the  ground  of  tbe'application  may  appear 
by  the  affidavit  of  the  plaintiff  as  well  as  any  other  person,  and  upon  informatioi 
and  belief,  whenever  that  may  be  presented  to  the  judge  in  such  form  that  he  can 
act  judicially  upon  it    Per  Edmonds,  J.,  in  Morgan  v.  Avery,  2  Code  Rep.,  91. 

j.  It  is  not  neceesary  for  the  plaintiff  to  aver  or  prove  that  the  defendant 
''  teeretly  "  departed  the  State,  in  order  to  obtain  an  attachment  It  is  sufficient  if 
the  affidavit  stote,  on  information  and  belief,  that  the  defendant  is  about  to  quit  ^ 
has  quitted  the  State,  with  a  view  to  defraud  his  creditors  or  avoid  service  of  procen. 
Ih. 

k.  The  facts  from  which  the  courts  will  infer  au  intention  to  avoid  service  of 
process,  are, — 
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(1).  Tbe  delMuknt'i  embAirtMed  poaition. 
(2).  Hif  tflipaired  credit 

(3).  His  attetDpUng  to  borrow  money  immediately  on  the  eve  of  hie  defmrtare. 
(4).  From  his  confeiBiDg  his  inability  to  meet  hie  eogBgemento  aa  they  become 
due. 

(5).  From  his  leaving  behind  unpaid  debts  past  dae. 

(6).  From  his  taking  pains  not  to  disclose  to  any  of  his  creditors  his  intention  to 
go  abroed. 

(7).  The  lact  of  the  perM>o  left  in  oharj^e  of  his  affairs  calling  a  meeting  of  his 
creditors  twenty-funr  hoars  after  he  left  the  State.    Ih, 

a.  Where  the  affidavit  set  forth  that  the  defendant  was  indebted  to  the  plaintiff 
in  the  sam  of  |^1520,  "'  That  snch  demand  arises  on  a  judgment  which  deponent  has 
been  infgrmedandbelieeef  was  obtained  in  or*about  the  year  1842  by  this  deponent, 
in  a  eoort  of  competent  jarisdiotion,  in  the  State  of  South  Carolina,  in  the  United 
States,  ai^iost  the  sard  defendant,  such  judgment  being  rendered  on  a  promissory 
note  for  $9G2  63,  dated  at  the  city  of  New  York,  the  24th  day  of  March,  1837,  &.c., 
and  that  tbe  groands  upon  which  the  said  application  is  founded  are  true,  to  wit 
thai  the  aaid  defendant  is  indebted  to  tbiM  deponent  in  said  snm  of  money  upon  said 
jadgment,  and  that  said  judgment  was  rendered  upon  a  contract  made  in  the  city, 
county,  and  State  of  New  York,  it  was  held  sufficient  to  confer  jurisdiction.  The 
court  say,  *  The  affidavit  states  that  such  demand  arose  upon  a  judgment  which 
defendant  '*  is  informed  and  believe§  was  obtained  in  or  about  the  year  1842."  The 
information  and  belief  apply  to  the  time  of  the  rendition  of  the  judgment,  not  to  the 
fact  of  Its  existence,  nor  to  the  circumstance  that  the  indebtedness  of  the  defendant 
before  it"  Gardiner,  J.,  Donnelly  v.  Corbettj  3  Selden,  500. 
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d.  A  motion  to  set  aside  an  attachment  may  be  made  directly  to  the  court,  and 
affidavite  may  be  used  on  both  sides.  On  such  a  motion  the  court  will  not  try  the 
merita  of  the  action  on  conflicting  affidavits,  nor  should  the  attachment  be  set  aside 
for  every  irregularity.  The  motion  should  be  disposed  of  as  in  other  cases  of  er- 
roneous practice.  Where  the  proceedings  are  in  good  faith,  and  the  ground  on  which 
attachment  issued  actually  existed,  and  the  blunder  is  not  gross,  I  see  no  objection  to 
amending  the  proceedings  on  terms,  taking  care  that  the  defendant  shall  not  be  pre- 
jodieed  in  any  manner  as  to  security,  dec.  Bank  of  Commerce  v.  Rutland  and 
WomK  R.  R,  Co.,  10  Pr.  R.,  6. 

e.  The  attachment  is  proee»9,  and  over  its  process  the  court  has  necessarily  a 
control,  least  it  be  abused  or  perverted  to  purposes  of  oppression.  That  control  is 
ezeTCtaed  according  to  the  course  and  practice  of  the  court,  by  special  motion.  It 
reqvired  no  provision  to  confer  this  power  and  mode  of  redress  ;  they  are  inherent  in 
tbe  court,  and  unless  taken  away  by  the  statute,  must  of  necessity  be  resorted  to  and 
rendered  available.  Lenox  v.  Howland,  3  Caines,  257  ;  McQueen  v.  Middletown 
Manuf.  Co,^  16  Johns,  R.,  5.  The  statute  does  not  take  away  this  power,  and  the 
propriety  of  issuing  an  attachment  may  be  tested  by  motion  at  special  term.  Jb, 
Oa  saeh  motion  tbe  plaintiff  will  be  altowed  to  introduce  affidavits,  not  merely  in 
answer  to  those  on  the  part  of  the  defendant,  but  in  support  of  tbe  original  applica- 
tion for  the  attachment  If  snch  application  were  originally  defective,  that  may  in- 
fluence the  question  of  costs,  but  need  not  afiect  the  great  questiou  whether  the 
plaintiff  is  entitled  to  the  provisional  remedy  of  the  attachment  Morgan  v.  Avery, 
U  Code  Rep..  91.     Edmonds,  J. 

d.  An  applioation  to  set  aside  an  attachment  as  improvidently  issued,  must  be 
founded  and  depend  upon  the  affidavits  upon  which  the  original  application  was  made. 
Countervailing  affidavits  cannot  be  used.  White  v.  Feather etonhavgh,  7  Fr.  R., 
357 ;  Bank  of  Lantingburgh  v.  McKie,  ib.,  360.  The  contrary  has  been  held  in 
other  cases. 

e.  Where  a  motion  to  set  aside  an  attachment  is  founded  an  affidavits  on  the 
part  of  the  defendant,  the  plaintiff  is  at  liberty  to  sustain  his  attachment  by  affidavits 
in  addition  to  these  upon  which  it  was  granted ;  and  if  there  was  any  insufficiency 
in  the  original  affidavits,  which  is  supplied  by  the  additional  affidavits,  the  defect 
eaottot  impair  the  attachment.    Oenin  v.  Tompkine^  12  Barb.,  265. 
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a.  If  upon  inch  additk>oal  affidavits  raoh  faoU  appear  aaautboriae  the  eoortto 
infer  that  the  defendant  concealed  himaelf  within  this  Slate  to  avoid  the  senrice  of  a 
BommonB,  the  motion  to  set  aaide  the  attachment  will  be  denied.    Jb. 

6.  The  anfficieney  of  the  affidavits  on  which  the  attachment  maj  issae  ii  ao 
longer  a  jarisdiotional  qaestion,  and  it  would  seem  as  if  the  whole  proceediog,  the 
warrant  and  the  affidavits  were  amendable  in  furtherance  of  jastice  (see.  1 79} ;  aod 
any  error  or  defect  in  them  which  shall  not  affect  a  substantial  right,  shall  be  dis- 
regarded by  the  court  in  every  stage  of  the  action  (sec.  176).  lb.  See  also  Camman 
V.  TompkitiBj  1  Code  Rep.  N.  8,,  12;  St.  Amant  v.  Beixeedon,  t6.,  104. 

e.  In  another  case,  Conklin  v.  Duteher,  1  Code  Rep.  N.  S.,  49,  it  was  held,  that 
an  attachment  cannot  be  superseded  or  set  aside  on  special  motion,  npon  affidarits 
which  go  only  to  contradict  or  disprove  the  facts  contained  in  the  affidavit  Dpan 
which  it  was  granted,  or,  in  other  words,  npon  the  merits;  and  the  only  mode  of 
gettiog  rid  of  an  attachment  improvidently  ordered,  is  to  apply  to  the  jodgo  to 
vacate  his  own  order,  or  by  appeal  to  the  general  term.  But  in  neither  case  can 
opposing  affidavits  be  used  by  the  defendant,  nor  additional  affidavits  by  the  plaintiff. 

d.  Motions,  however,  to  set  aside  attachments  for  irregulariiy  meroly,  may,  of 
oonrse,  be  made  at  special  term.    Ih. 

Who  is  a  non-resident  ?    See  note  to  section  179,  on  page  273,  ante. 

e.  What  is  a  concealment  to  avoid  service  of  process  ?  Camman  v.  Tontfkins, 
I  Code  Rep.  N.  S.,  12. 

/.  ''It  has  been  repeatedly  held  by  this  court  (high  court  of  appeals  for  Miana' 
jppi),  that  it  oonatitutes  an  indispensable  feature  of  an  affidavit  for  an  attaehmeoti 
to  allege  that  the  defendant  cannot  be  personally  served  with  process.*'  2  Sme.  &M.i 
266  ;  7  t6.,  333. 

g.  The  very  gist  of  an  affidavit  for  an  attachment  is,  that  the  defendant  eaosot 
be  served  with  notice  in  person.  An  indi?idnal  may  be  an  inhabitant  of  another 
State,  and  still  be  in  this  State.     Thomp9on  v.  Chambers,  12  Sme.  and  M.,  489. 

A.  If  the  affidavit  contain  the  material  averments,  sufficient  in  substance,  the 
attachment  will  not  be  set  aside  because  the  phraseology  of  the  affidavit  is  awkward. 
Dandridge  v.  Stevene,  12  Sme.  &  M.,  723. 

i.  It  seems  that  the  affidavit  need  not  state  the  actual  risidence  of  the  defendant 
Jamea  v.  Dowell,  7  Sme.  &  M.,  333. 

§  230.    Security  an  obtaining  warrant 

Before  issuing  the  warrant,  the  judge  shall  require  a  written 
undertaking  on  the  part  of  the  plaintiff,  with  sufficient  snretj 
to  the  effect  that  if  the  defendant  recover  judgment,  the  plain- 
tiff will  pay  all  costs  that  may  be  awarded  to  the  defendant, 
and  all  damages  which  he  may  sustain  by  reason  of  the  attach- 
ment not  exceeding  the  sum  specified  in  the  undertaking,  which 
shall  be  at  least  two  hundred  and  fifty  dollars. 

j  **  The  presumption  is,  that  the  judge  does  his  duty  in  ascertaining  to  his  satis- 
faction the  solvency  and  sufficiency  of  the  sureties  in  all  cases  ;  and  altbongh  racb 
officer  may  be  deceived,  or  the  sureties  may  subsequently  become  insol? ent,  it  can 
only  be  replied,  that  no  remedy  is  provided  for  such  contingencies."  Breekey  t. 
Weet,  8  Sme.  &.  M.,  718. 

k.  An  attachment  issued  without  an  undertaking  of  a  plaintiff  and  a  surety,  woold 
be  irregular  and  perhaps  void.  Bennett  v.  Brown,  1  Code  Rep.  N.  S-^'SfiS?;  and 
see  note  to  section  182. 

I.  A  bond  executed  on  the  issuing  an  attachment  against  a  non-reaideot  debtor* 
is  not  invalid  because  the  proceedings  show  a  joint  debt  owing  by  two  peraoos  and 
the  non -residence  of  only  one  of  them.  Baird  v.  Walker ^  12  Barb.»  298 ;  1  Code 
Rep.  N.  a,  329. 
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a  WImm  the  ttatnto  required  a  bood  u  one  of  the  conditions  of  israing  an  at- 
tachment, tbe  statote  is  not  eatisfied  by  the  execntion  of  a  covenant  Hotnan  y. 
Brinekermf,  1  Denio,  1S4. 

b.  If  the  andertaklog  given  on  the  iasning  of  an  attachment  be  insnffioieot,  the 
flobetitntion  of  another  undertaking  afterwards,  by  order  of  the  coart,  will  not  cure 
the  defect  so  as  to  uphold  the  attachment.  Houston  ▼.  Belcher^  12  Sme.  &  M., 
514.  For  the  atatate  requires  the  undertaking  to  be  given  before  issuing  the  war- 
raat   Jb. 

c.  Where  a  statute  required  «  a  bond  and  security  from  the  party"  before  issuing 
an  attachment,  held,  that  a  bond  by  surety  oniy,  withoutjoiaiogthe  party  issuing  the 
attachment,  was  not  a  compliance  with  the  statute.     Fordy,  Hard,  4  Sme.&  M.» 
683. 

d.  An  undertaking  in  the  form  of  a  penal  bond  is  good  where  it  contains  the  con- 
ditknis  required  by  this  section.     Coneklin  v.  Duteher,  1  Code  Rep.,  N.  S.,49. 

§  231.  (Amended  1851.)  Warrcmtj  to  wham  directed^  and 
what  to  require. 

The  warrant  shall  be  directed  to  the  sheriff  of  any  county 
in  which  property  of  sach  defendant  may  be,  and  shall  require 
him  to  attach  and  safely  keep  all  the  property  of  such  defend- 
ant within  his  county,  or  so  much  thereof  as  may  he  sufficient 
to  satisfy  the  plaintiff'*  s  dema/nd^  together  v>ith  costs  and  expenr 
ses  y  the  amount  of  which  must  he  stated  in  conformity  with 
the  complaint^  togethefr  with  costs  and  expenses.  Several 
warrants  may  be  issued  at  the  same  time  to  the  sheriffs  of  dif- 
ferent counties. 

The  anaendment  is  the  addition  of  the  Words  in  italic. 

e.  An  attachment  under  the  code  is  simply  the  written  order  of  the  judge  issued 
npon  and  as  a  judicial  determination  from  the  faotn  presented  to  him,  that  the  case 
is  one  in  which  an  attachment  should  be  granted.  T&e  warrant  of  the  judge  alone 
is  raffieieot ;  it  does  not  require  formal  ieste^  signature  of  clerk,  or  seal.  The  sig- 
natore  of  the  attorney  to  the  warrant  should,  however,  be  required,  from  motives  of 
GODTenience,  which  must  be  obvious  to  all.  No  return  day  need  be  inserted.  Oenin 
T.  TompHas,  12  Barb.,  287. 

/.  Where  a  sheriff  to  whom  an  attachment  was  issued  under  this  section  neg- 
lected to  levy  on  sufficient  property  to  satisfy  the  debt,  he  was  held  liable  in  an  ac- 
tion against  him  for  the  deficiency,  it  appearing  that  the  defendant  in  the  attach- 
ment had  sufficient  property  to  satisfy  the  demand,  and  that  the  sheriff  knew  it  at 
the  time  of  making  the  levy.    Raneom  v.  Haleott,  9  Fr.  R.,  119. 

§  232.  Mode  of  proceeding  in  executing  warrant. 

The  sheriff  to  whom  such  warrant  of  attachment  is  directed 
and  delivered,  shall  proceed  thereon  in  all  respects  in  the  man- 
ner required  of  him  by  law  in  case  of  attachments  against  ab- 
sent debtors ;  shall  make  and  return  an  inventory ;  and  shall  keep 
the  property  seized  by  him,  orthe  proceeds  of  such  as  shall  have 
been  sold,  to  answer  any  judgment  which  may  be  obtained  in 
such  action  ;  and  shall,  subject  to  the  direction  of  the  court  or 
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judge,  collect  and  receive  into  his  poeseasion  all  debts,  credits, 
and  effects  of  the  defendant.  The  sheriff  may  also  take  such 
legal  proceedings,  either  in  his  own  name  or  in  the  name  of 
such  defendant,  as  may  be  necessary  for  that  purpose,  and  dis- 
-continue  the  same  at  such  times  and  on  such  terms  as  the  court 
or  judge  may  direct.  ^ 

a.  Th«  manner  in  which  a  sheriflP  is  required  by  law  to  proceed  on  a  warraat  in 
caiea  of  attachment  against  absent  debtors,  is  prescribed  by  2  R.S.,  4th  ed.  188  [4] : 

$  7.  The  sheriff  to  whom  any  such  warrant  shall  be  directed  and  deliTered,  shall 
immediately  attach  all  the  real  estate  of  such  debtor,  and  all  his  personal  estate,  ia- 
dodingr  money  and  bank  notes,  except  articles  exempt  from  execution  ;  and  shall  take 
into  his  custody  all  books  of  account,  vouchers,  and  papers,  relating  to  the  prspertj^ 
debts,  credits,  and  effects  of  such  debtor,  together  with  all  evidences  of  his  title  to 
real  estate,  which  he  shall  safely  keep  to  be  aisposed  of  aa  hereinafter  direeted. 

$  8.  He  shall  immediately  on  making  such  seizure,  with  the  assistance  sf  two 
•disinterested  freeholders,  make  a  just  and  true  inventory  of  all  the  property  so  seized, 
and  of  the  books,  vouchers,  and  papers  taken  into  hie  custody,  stating  tberan  the  es- 
timated value  of  the  several  articles  of  personal  property,  enumerating  mich  of  them 
as  are  perishable  ;  which  inventory  after  being  signed  by  the  sheriff  and  the  apprais- 
ers, aball  within  ten  days  after  such  seizure  be  returned  to  the  officer  who  issued  tin 
warrant ;  and  the  sheriff  shall,  under  the  direction  of  such  officer,  collect,  receive,  aod 
take  into  his  possession,  all  debts, credits,  and  effects  of  such  debtor,  andcommencesiidi 
-fluita  and  take  such  legal  proceedings  in  the  name  of  euch  debtor  as  n>ay  be  aeecs* 
aary  for  that  purpose,  and  which  suits  and  proceedings  may  be  continued  by  thetnit- 
ees  to  be  appointed  as  hereinafter  directed,  until  a  final  ieVmination  thereoC 

§  10.  If  any  goods  or  effects  seized  as  the  property  of  the  debtor,  other  than  vesieli, 
shall  be  claimed  by  or  on  behalf  of  any  other  person  as  his  property,  the  sheriff 
shall  summon  and  swear  a  jury  to  try  the  validity  of  such  claim,  in  the  same  niajuer 
and  with  the  like  effect  aa  in  case  of  seizure  under  execution. 

}  11.  If,  by  their  inquisition  the  jury  find  the  property  of  the  goods  and  effeeti 
80  seized  to  be  in  the  person  claiming  them,  the  sheriff  shall  forthwith  deliver  them 
to  the  claimant  or  his  agent,  unless  the  attaching  creditor  shall  by  bond,  with  suffi- 
cient aureties,  indemnify  the  sheriff  for  the  detention  of  such  goods  and  effects.  In 
ease  of  such  indemnity,  the  sheriff  shall  detain  such  goods  and  efl^ts  to  bo  dispQie<i 
of  as  hereinafter  directed. 

}  12.  If  the  property  in  such  goods  be  found  to  be  in  the  claimant,  the  caste  asd 
charges  arising  from  such  inquisition,  to  be  allowed  by  the  officer  issuing  the  vw> 
rant,  shall  be  paid  by  the  attaching  creditor,  but  if  it  be  found  to  be  in  the  debtor,  then 
the  costs  and  charges,  to  be  ascertained  in  the  same  manner,  shall  be  paid  by  tbe 
claimant. 

A.  Copartnership  property  cannot  be  seized  on  an  attachment  against  one  psrt- 
ner,  an  absconding  debtor,  for  a  partnership  debt     Seart  v.  Gearn,  7  Ft.  B.,  383. 

e.  Where  the  account-book  belonging  to  the  copartnership  waa  seized,  upon  u 
attachment  against  an  absconding  partner,  it  was  ordered  to  be  delivered  up  by  the 
sheriff  to  tbe  resident  partner.    lb.  • 

d.  For  the  purpose  of  aecuring  the  lien  on  real  estate,  it  is  only  necessary  thst 
it  should  be  included  in  the  inventory  returned  by  the  sheriff;  ho  is  under  no  oeoes- 
nty  to  enter  upon  the  land,  or  see  it,  or  go  into  its  vicinity,  nor  do  any  other  act  than 
return  it  in  his  inventory.  Learmd  v.  Vandenburgh,  7  Pr.  R,  381,  affiraed  oa 
appeal,  8  Pr.  R.,  77.  In  respect  to  personal  property,  it  is  otherwise.  To  render 
the  seizure  effectual  it  roost  be  accompanied  by  possession.  The  sheriff  is  bonsd  to 
see  that  it  is  safely  kept,  to  satiafy  tbe  judgment  when  recovered.  He  must,  there- 
ibre,  not  only  seize  the  property,  but  take  it  into  his  custody.  lb.  Where  there 
are  several  attachments  against  tbe  same  property,  they  will  have  priority  accordiBf 
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to  the  order  of  their  delivery  to  the  shefifi!    To  leoare  the  lien  on  real  eetaCe  m 
against  subieqaent  bona  fide  parchaeen,  notiee  under  section  132  must  be  filed. 

§  238.  Proceedinga  in  case  cf  periaTicMe  property  or  ves- 
sels. 

If  any  property  so  seized  shall  be  perishable,  or  if  any  part 
of  it  may  be  claimed  by  any  other  person  than  such  defendant, 
or  if  any  part  of  it  consist  of  a  vessel,  or  of  any  share  or  interest 
therein,  the  same  proceedings  shall  be  had  in  all  respects  as  are 
proFided  by  law  upon  attachments  against  absent  debtors. 

&  The  reTtsed  statutes,  as  to  attachments  against  ships,  was  amended  by  laws  of 
1850,  p.  670. 

b.  "  The  property  attached  is  a  Tessel  belon^nir  to  ^e  defendants.  It  has  been 
in  the  aberiflTs  coatody  since  Norember  5,  1851.  [Tt  was  then  January,  1852].  No 
one  baa  claimed  it ;  no  bond  has  been  (riven  by  the  defendant,  or  by  any  one,  as 
owner.  The  expenses  of  keeping  it  wonid  eat  \xp  its  ralne,  without  benefit  to  any 
one.  An  order  most  therefore  be  made  that  it  be  sold  by  the  sheriff"  Ready  v. 
Stewart^  I  Code  Rep.,  N.  S.,  300. 

See  the  note  to  the  preceding  section. 

§  234.  InteresC  in  oorporationa  or  assoeicUionSj  liahle  to  cat- 
iachmefU^ 

The  rights  or  shares  which  snch  defendant  may  have  in 
the  stock  of  any  association  or  corporation,  together  wit^  the 
interest  and  profits  thereon,  and  all  other  property  in  this  State 
of  such  defendant,  shall  be  liable  to  be  attached  and  levied 
upon  and  sold  to  satisfy  the  judgment  and  execution. 

§  235.  Attachment^  how  eosecuted  on  property  incapable  of 
jnanuaH  delivery. 

The  execution  of  the  attachment  upon  any  snch  rights, 
shares,  or  any  debts,  or  other  property  incapable  of  manual  de- 
livery to  the  sheriff,  shall  be  made  by  leaving  a  certified  copy 
of  the  warrant  of  attachment  with  the  president  or  other  head 
of  the  association  or  corporation,  or  the  secretary,  cashier,  or 
managing  agent  thereof,  or  with  the  debtor  or  individual  hold- 
ing such  property,  with  a  notice  showing  the  property  levied 
on. 

§  236.  Certificate  of  defendant b  interest  to  he  furnished 
by  corporations. 

Whenever  the  sheriff  shall,  with  a  warrant  of  attachment, 
or  execntion  against  the  defendant,  apply  to  such  officer,  debtor, 
or  individual,  for  the  purpose  of  attaching,  or  levying  upon, 
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such  property,  snch  officer,  debtor,  or  individual,  shall  fnmish 
him  with  a  certificate  under  his  hand,  designating  the  number 
of  rights  or  shares  of  the  defendant  in  the  stock  of  such  associa- 
tion or  corporation,  with  any  dividend  or  any  incumbrance  there- 
on, or  the  amount  and  description  of  the  property  held  by  such 
association,  corporation  or  individual,  for  the  benefit  of  or  debt 
owing  to  the  defendant  K  such  officer,  debtor,  or  individual  re- 
fuse to  do  so,  he  may  be  required  by  the  court  or  judge  to  attend 
before  him,  and  be  examined  on  oath,  concerning  the  same ; 
and  obedience  to  such  orders  may  be  enforced  by  attachment 

a.  In  Hoagland  y.  StodoUa,  1  Code  Rap.,  N.  S.,  210,  an  attachment  wu  imed 
and  Mrred  on  R.,  who,  it  was  aJleged,  was  indebted  to  the  defendant,  and  a  oertifi- 
eate  demanded  under  aeetion  236.  R.  certified  having  in  his  hands  ^75,  which  the 
plaintiff  not  deeming  satisfactory,  ohtained  an  order  for  R.'b  eaamination.  field, 
that  the  order  should  not  have  been  made  ;  that  the  order  nnder  eeetion  236  caaaot 
be  made  where  a  certificate  has  been  given  ;  that  if  the  jiarty  thought  hecouMriiev 
more  property,  his  remedy  was  by  action. 

b.  Laws  of  1S48,  cap.  50,  p.  69,  enact: 

§  1.  In  case  any  cashier,  secretary,  clerk,  or  individual,  upon  whom  any 
slieriff  shall  serve  any  such  attachment  or  execution,  shall  refuse  to*  furnish  him  with 
the  certificate  required  in  and  by  the  third  section  of  the  act  passed  April  U,  1843, 
entitled  **  An  act  to  amend  theilaw  in  relation  to  suits  against  foreign  oorporatioDs,*' 
chapter  197,  then  it  shall  be  lawful  for  the  plaintiff  in  such  attachment  or  ezeeatioa 
to  require  the  examination  of  such  cashier,  secretary,  clerk,  or  individual,  before  asy 
officer  H  the  court  out  of  which  said  attachment  or  execution  ahall  have  imed. 

4.  2.  The  provisions  of  sections  12, 13,  14, 15  and  16,  of  article  8,  of  title  1, 
chapter  5th,  part  2d,  of  the  revised  statutes,  in  relation  to  the  mode  of  eiamtning 
non-resident  debtors,  or  persons  indebted  lo  them,  or  having  property  of  theiis  in  hii 
or  their  possession,  shall  apply  to  and  govern  the  examinations  anthorixed  to  be  bad 
in  and  by  this  act,  so  far  as  the  same  may  be  applicable. 

§  237.    Jtidgmentj  how  satisfied. 

In  case  judgment  be  entered  for  the  plaintiff  in  sncb  action, 
the  sheriff  shall  satisfy  the  same  ont  of  the  property  attached 
by  him,  if  it  shall  be  sufficient  for  that  purpose, — 

1.  By  paying  over  to  such  plaintiff  the  proceeds  of  all  sales 
of  perishable  property,  and  of  any  vessel,  or  share  or  interest 
in  any  vessel,  sold  by  him,  or  of  any  debts  or  credits  collected  by 
him ;  or  so  much  as  shall  be  necessary  to  satisfy  such  jndg- 
ment; 

2.  If  any  balance  remain  due,  and  an  execution  shall  hare 
been  issued  on  such  j  udgment,  he  shall  proceed  to  sell  under  such 
execution,  so  much  of  the  attached  property,  real  or  personal, 
except  as  provided  in  subdivision  four  of  this  section,  as  maj 
be  necessary  to  satisfy  the  balance,  if  enough  for  that  purpose 
shall  remain  in  his  hands ;  and  in  case  of  the  sale  of  any  rights 
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or  shares  in  the  stock  9f  a  corporation  or  association,  the 
sheriff  shall  execute  to  the  purchaser  a  certificate  of  sale 
thereof  and  the  purchaser  shall  thereupon  have  all  the 
rights  and  privileges  in  respect  thereto  which  were  had  by 
such  defendant. 

3.  If  any  of  the  attached  property  belonging  to  the  defend- 
ant, shall  have  passed  out  of  the  hands  of  the  sheriff  without 
having  been  sold  or  converted  into  money,  such  sheriff  shall  re- 
possess himself  of  the  same,  and  for  that  purpose  shall  have  all 
the  authority  which  he  had  to  seize  the  same  under  tlie  attach- 
ment, and  any  person  who  shall  wilfully  conceal  or  withhold 
such  property  from  the  sheriff,  shall  be  liable  to  double  damages 
at  the  suit  of  the  party  injured. 

4.  Until  the  judgment  against  the  defendant  shall  be  paid, 
the  sheriff  may  proceed  to  collect  the  notes  and  other  evidences 
of  debt,  and  the  debts  that  may  have  been  seized  or  attached 
under  the  warrant  of  attachment,  and  to  prosecute  any  bond  he 
may  have  taken  in  the  course  of  such  proceedings,  and  apply 
the  proceeds  thereof  to  the  payment  of  the  judgment. 

When  the  judgment  and  all  costs  of  the  proceedings  shall 
have  been  paid,  the  sheriff,  upon  reasonable  demand,  shall  de- 
liver over  to  the  defendant  the  residue  of  the  attached  property 
or  the  proceeds  thereof. 

§  238.  When  action  to  recover  notes ^  cfea,  of  defendant^  may 
be  prosecuted  by  plaintiff  in  the  action^  in  which  the  attachment 

issued. 

The  actions  herein  authorized  to  be  brought  by  the  sheriff, 
may  be  prosecuted  by  the  plaintiff,  or  under  his  direction,  upon 
the  delivery  by  him  to  the  sheriff  of  an  undertaking  executed 
by  two  sufficient  sureties,  to  the  effect  that  the  plaintiff  wiU  in- 
demnify the  sheriff  from  all  damages,  costs,  and  expenses  on 
account  thereof,  not  exceeding  two  hundred  and  fifty  dollars  in 
any  one  action.  Such  sureties  shall,  in  all  cases,  when  required 
by  the  sheriff,  justify  by  making  an  affidavit  that  each  is  a 
householder,  and  worth  double  the  amount  of  the  penalty  of 
the  bond,  over  and  above  all  demands  and  liabilities. 

§  239.  Bond  to  sheriff  on  attachment^  how  disposed  of^  on 
judgTnerUfcr  defendant. 

If  the  foreign  corporation,  or  absent^  or  absconding,  or  con- 
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cealed  defendant,  recover  jndgment, against  the  plaintiff  in 
such  action,  any  bond  taken  by  the  sheriff  except  snch  as 
are  mentioned  in  the  last  section,  all  the  proceeds  of  sales 
and  moneys  collected  by  him,  and  all  the  property  attached  re- 
maining in  his  hands,  shall  be  delivered  by  him  to  the  defend- 
ant, or  his  agent,  on  request,  and  the  warrant  shall  be  dis- 
charged, and  the  property  released  therefrom. 

§  240.  DUoTiarge  of  attachment^  and  return  of  property  or 
its  proceeds  to  defendwnt^  on  his  appearance  m  action. 

Whenever  the  defendant  shall  have  appeared  in  snch 
action,  he  may  apply  to  the  oflScer  who  issued  the  attsclmient, 
or  to  the  court,  for  an  order  to  discharge  the  same,  and  if  the 
same  be  granted,  all  the  proceeds  of  sales  and  moneys  col- 
lected by  him,  and  all  the  property  attached  remaining  in  bis 
hands,  diall  be  delivered  or  paid  by  him  to  the  defendant  or 
his  agent,  and  released  from  the  attachment 

§  241.  Undertaking  on  the  part  of  the  defendant. 

Upon  such  application,  the  defendant  shall  deliver  to  the 
court  or  oflScer  an  undertaking  executed  by  at  least  two  sore- 
ties,  resident  and  freeholders  in  this  State,  approved  by  such 
court  or  officer,  to  the  effect  that  the  sureties  will, on  demand, 
pay  to  the  plaintiff  the  amount  of  the  judgment  that  may  be 
recovered  against  the  defendant  in  the  action,  not  exceeding 
the  sum  specified  in  the  undertaking,  which  shall  be  at  least 
double  the  amount  claimed  by  the  plaintiff  in  his  complaint. 

a.  Where  a  party  has  been  attached  as  a  non-reaident,  he  maj  move  tobiTeth« 
attaobment  d'unharged  on  the  ground  of  hia  beinsr  a  resident,  and  the  cooit  will  pint 
a  refereuce  to  ascertain  the  fact,  without  the  undertaking  required  by  this  sectioD. 
Kiilian  r.  Watkington,  2  Code  Rep^  78. 

b.  By  a  section  of  the  code  of  Mississippi  it  is  enacted,  **That  attacbmente  dsfl 
hereafter  bo  repleyiable  at  any  time  before  final  judgment,  on  the  appearaDeeofnck 
defendant,  and  his  execution  of  a  bond  with  sufficient  security,  payable  to  the  plaio- 
tiff,  in  a  sum  double  the  value  of  the  property  attached,  and  conditioned  to  btv* 
said  property  forthcoming  to  abide  the  order  or  decree  of  the  court  to  which  nid 
writ  of  attachment  shall  ^  returnable  ;  or,  in  default  thereof  to  pay  and  satisfy,  to  so 
extent  not  exceeding  the  value  of  said  property,  such  order  or  decree  of  said  coart" 
Hutch.,  819.  Under  this  provision,  where  an  attachment  was  served,  and  the  prop* 
erty  attached  was  replevied  and  restored  to  the  defendant  upon  his  giving  the  itata- 
tory  bond  to  have  it  forthcoming  to  abide  the  order  of  the  court,  and  before  the  jadg - 
ment  in  the  attachment  suit  a  judgment  against  the  defendant  was  obtained  by  aa- 
other  person,  and  levied  on  the  property  which  had  been  attached,  the  eenit  hiAd 
that  the  attaching  creditor  had  the  prior  lien,  and  would  be  entitled  to  the  proceeds 
of  the  sale  of  the  attached  property,  his  judgment  having  been  rendered  before  the 
sale ;  and  that  the  execution  of  the  replevin  bond  did  not  discharge  the  Ken  erMited 
by  the  levying  of  the  attachment    Orey  v.  PerkinB^  12  Sme.  &  M^  622. 

e.  In  an  action  on  a  bond  given  on  the  discharge  of  a  foreign  attachment,  the 
debtor  ia  not  a  competent  witness  for  the  defendant,  inasmuch  aa  he  is  snhitintially 
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the  Teal  pvty.  lo  sach  action  it  is  not  necessary  for  tbe  creditor  to  establish  a 
elaim  ezeeediog  1(100.  He  cao  recover  on  the  bond  any  sam  that  be  can  prove  to 
be  jnsliy  owini;  to  him  from  bis  foreign  debtor.  Thompson  v.  Dicker oon,  I  Code 
Rei».  N.  a.  213  ;  IS  Barb.,  108. 

a.  In  an  action  on  a  bond  given  to  obtain  the  release  of  property  seized  under  an 
attaebment  regalarly  issued  against  a  person  as  a  non-resident  debtor,  the  defendants 
are  estopped  from  denying  that  the  person  proceeded  against  was  a  non-resident. 
Haggart  v  Morgan^  1  Selden,  422. 

§  242.  When  sheriff  to  return  warrant  and  proceedings 
thereon. 

When  the  warrant  shall  be  fully  executed  or  discharged, 
the  sheriff  shall  return  the  same  with  his  proceedA^s  thereon, 
to  the  court  in  which  the  action  was  brought. 

§  243.  Sherifa'  fees. 

The  sheriff  shall  be  entitled  to  the  same  fees  and  compen- 
oation  for  services,  and  the  same  disbursements,  under  this  title, 
as  are  allowed  by  law  for  like  services  and  disbursements  under 
the  provisions  of  chapter  five,  title  one,  and  part  two  of  the 
revised  statutes. 

h.  The  chapter  of  the  revised  statotes  here  referred  to,  treats  '*  Of  title  to  property, 
real  and  peraonal,  transmitted  or  acquired  by  special  provisions  of  law."  2  R.  S.,  3d 
ed,  62.  The  title  referred  to  treats  of  the  assienment  of  the  estates  of  nbnresident, 
abscoDdiog,  insolvent,  or  imprisoned  debtors.  The  fees  allowed  to  sheriffs  are  pre- 
scribed by  2  R.  8.,  3d  ed.,  735,  and  Laws  of  1850,  p.  4U4;  for  which,  see  note  to 
section  ^IS^  on  page  302,  ante,  * 


Chapter  V. 
Provisioncd^emedies. 

SscTioN  2244.     Powers  of  eonrt  as  to  receivers,  deposit  of  money,  &c.,  in  court,  and 

other  provisional  remedies. 

§  244.  [200.]  (Amended  1851-1862.)— Poti^er*  of  court  as 
to  receivers^  deposit  of  money^  c&c.^  in  court,  and  other  provis- 
ional remedies. 

A  receiver  may  be  appointed, — 

1.  Before  judgment,  on  the  application .  of  either  party, 
when  he  establishes  an  ajppa/rent  right  to  property,  which  is 
the  subject  of  the  action,  and  which  is  in  the  possession  of  an 

22 
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adverse  party,  and  the  property,  or  its  rents  and  profits,  are  in 
danger  of  being  lost,  or  materially  injured  or  impaired  ; 

2.  After  judgment,  to  carry  the  judgment  into  effect ; 

3.  After  judgment,  to  dispose  of  the  property  according  to 
the  judgment,  or  to  preserve  it  during  the  pendency  of  an 
appeal,  or  when  an  execution  has  been  returned  unsatisfied, 
and  the  judgment  debtor  refuses  to  apply  his  property  in  satis- 
faction of  the  judgment ; 

4.  In  the  cases  provided  in  this  code,  and  by  special  stat- 
utes, when  incorporation  has  been  dissolved,  or  is  insolreot,  or 
in  imminent  danger  of  insolvency,  or  has  forfeited  its  corpo- 
rate rights ; 

5.  In  such  other  cases  as  are  now  provided  by  law,  or  maj 
be  in  accordance  with  the  existing  practice,  except  as  other 
wise  provided  in  this  act 

When  it  is  admitted  by  the  pleading  or  examination  of  a 
party,  that  he  has  in  his  possession,  or  under  his  control,  any 
money  or  other  thing  capable  of  delivery,  which,  being  the  sub- 
ject  of  the  litigation,  is  held  by  him  as  trustee  for  anotlier 
party,  or  which  belongs  or  is  due  to  another  party,  the  comt 
may  order  the  same  to  be  deposited  in  court,  or  delivered  to 
such  party,  with  or  without  security,  subject  to  the  farther 
direction  of  the  court. 

Whenever,  ii\  the  exercise  of  its  authority,  a  court  shall 
have  ordered  the  deposit  or  delivery  or  conveyance  of  money 
or  other  property^  and  the  order  is  disobeyed,  the  court  besides 
punishing  the  disobedience,  as  for  contempt,  may  make  an 
order,  requiring  the  sheriff  to*take  the  money  or  property,  and 
deposit,  deliver,  or  convey  it  in  conformity  with  the  direction 
of  the  court. 

When  the  answer  of  the  defendant  admits  part  of  the  plain- 
tiff's  claim  to  be  just,  the  court  on  motion,  may  order  such  de- 
fendant to  satisfy  that  part  of  the  claim,  and  may  enforce  the 
order  as  it  enforces  a  provisional  remedy. 


0.  This  section,  before  the  BRieDdment  of  1851 ,  wm  as  fonowi :  •<  Until  the 
latwe  shall  otherwise  provide,  the  ooaft  may  appoint  receivers,  and  direct  th«  de* 
posit  of  money  or  other  thing  in  ooort,  and  grant  the  other  pfovisional  remediei  now 
existhigt  according  to  the  present  practice,  except  as  otherwise  provided  in  this  set*' 

h.  The  amendment  of  ]  852,  consisted  in  striking  oat  from  sohdivision  1  tbewsrd 
•'  provisionally/'  alter  the  words,  *<  before  judgment/*  and  the  word  '*  sndi "  after  the 
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wQvda  ''rifebt  to."  Striking  out  from  inbdivision  5,  the  word*,  '<the  court  may 
grant  ^e  other  proviajooal  remedies  now  ezlBting  according  to  the  present  practice, 
«x)Qept  as  otherwise  provided  in  this  act.''  SulMtitoting  in  subdivision  1,  the  words 
*^an9fpar9nt^*  for  *^  a  prima  faeiet"  and  in  subdivision  3  the  word  '^  property*^  (or 
"  tkingt^  and  inserting  in  subdivision  5  the  words  '*  or  eonzeyance  "  '*  or  convey.*^ 

m.  As  to  this  section,  before  amendment  of  1851,  it  was  observed:  **The  code 
has  sot,  in  terms,  and  I  think  not  in  spirit,  altered  the  practice  in  the  appointment 
of  receivers,  ee  far  as  notioe  to  the  party  to  be  affected  is  concerned."  By  section 
244,  the  court  is  authoriied  to  appoint  receivers  **  according  to  the  present  practice," 
that  is,  the  practice  of  the  supreme  court  in  equity  in  force  at  the  time  of  the  adop- 
tion of  the  code,  which  was  the  same  as  that  of  the  late  court  of  chancery.  By,  that 
pmetbe,  a  receiver  could  not  be  appointed  without  notice  to  the  party  interested,  ex- 
cept Bnder  peculiar  circumstances,  demanding  immediate  action,  to  be  naade  to 
appear  upon  the  papers  upon  which  the  application  was  made.  1  Paige^  17 ;  2  »&.« 
438 — 450  ;  8  ft6.,  373—481.  And  in  such  cases,  the  receiver  was  appointed  for  the 
protoctioD  of  property,  pendente  lite;  and  the  order  did  not  assume  to  make  a  final 
dtfpoaition  of  the  property  without  a  hearing  of  the  parties.''  Per  Allen,  J. ,  in  Kemp 
▼.  Hmrding,  4  Tr,  R.,  178 ;  Dorr  v.  Noxon^  5  Pr.  R.,  29.  And  see  note  to  see* 
tk»  29a-17a 

6.  The  writ  of  supplicavit  has  not  ceased  to  exist,  as  a  provisional  remedy.  Per 
Sdmonds,  J.,  in  Forreet  v.  JForreet^  5  Pr.  R.,  121. 

«.  Areoeiver  is  an  officer  of  the  court  He  cannot  be  appointed  until  a  suit  is 
oommoueed.  Anon.  1  Atk.,  489—- except  in  cases  of  idiots  and  lunatics.  Ex  parte 
WAiUjUld,  2  Atk.,  315. 

tf.  A  special  receiver  appointed  in  a  cause  to  take  charge  of  the  fund  in  dispute, 
if  an  officer  of  the  court  and  entitled  to  the  instructions  of  -the  court,  as  to  his  doty 
under  an  order  in  the  cause  respecting  payment  out  of  such  fund.  Curtie  v.  Leavitt, 
1  Abbott,  274. 

€,  An  order  to  show  cause  why  a  receiver  should  not  be  appointed/ served  be- 
fore the  action  is  commenced,  is  irregular.  Kattenetroth  v.  The  Astor  Bank,  2 
Dner,  633.  ^ 

/.  Formerly,  a  master  in  chancery  could  not  be  a  receiver  (6  Ves.,  427X  nor  a 
solicitor  in  the  cause,  or  under  a  commission  of  lunacy  (2  Mer.,  452) ;  nor  the  next 
friend  of  an  infant  p]ainUff'(2  Mad.,  64),  nor  a  trustee  (8  Yes.,  72  ;  11  t6.,  363 ;  15 
ih.,  584);  but  on  the  voluntary  dissolution  of  a  corporation,  one  of  its  officers  might 
be  appointed  receiver.  (8  Paige,  385  ;  3  Edw.  Ch.  R.,  385.)  But  upon  prooeed- 
iaga  against  an  insolvent  bank,  one  of  its  officers  could  not  t>e  receiver.  (1  Paige, 
511  •,  8t6..  388). 

g.  A  receiver  had  to  be  prayed  for,  in  the  bill,  under  the  former  practice.  3  Atk . 
€69  *,  1  Molloy,  29. 

k.  Upon  a  motion  for  a  receiver,  the  merits  are  not  inquired  into.  Such  motion 
relates  only  to  the  preservation  of  the  property  in  controversy.    4  fTend.,  173. 

L  Where  there  are  no  persons  authorized  to  take  charge  of  and  conduct  the 
affiui*  of  a  corporation,  a  receiver  will  be  appointed  to  take  charge  of  the  effects  of 
the  company  and  preserve  them  for  the  benefit  of  the  creditors  and  stockholders 
generally.    Lawrence  v.  Oreenwieh  Fire  Ine,  Co.,  1  Paige,  587. 

j.  And  a  receiver  will  be  appointed,  where  a  fraud  is  shown  in  the  defendant 
and  the  fund  is  in  danger  of  being  wasted  or  misapplied.  Podmore  v.  Gunning ^ 
Simons^  485  ;  I  Barb.  Ch.  R,  664 ;  1  Hopk.,  429;  3  John.  Cb.,  48. 

Jk,  A  receiver  also  will  be  appointed  to  prevent  the  removal  of  property  beyond 
the  joriadietion  of  the  court 

L  And  a  receiver  will  be  appointed  as  against  a  defendant,  who  is  out  of  the 
jwiadictkm  of  the  court.  Oibbone  v.  Jfetmeartn^,  9  Simons,  77 ;  Tat^ld  v.  Ir- 
mm,  a  Rnas.,  149. 

fn.  A  receiver  could  not  bring  ejectment,  without  leave  of  the  court.  1  Yes.  jun., 
165;  3  Bro.  C.  C,  88;  16  Wend.,  410.  Nor  could  such  an  action  be  brought 
against  him,  without  leave  of  the  court.  9  Yes.  jun.,  335.  Nor  could  he  make 
any  payment    1  t6.,  85. 
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a.  An  action  against  a  receiver,  as  mch,  should  not  regularly  be  oommeneed 
without  leave  of  the  court  for  that  purpose  firat  obtained  ;  but  leave  is  ososlij 
granted  of  course,  and,  if  necessary,  can  be  granted  at  any  stage  of  the  aeiioo ; 
and  the  irregularity  in  suing  a  receiver  without  leave  of  the  court  is  waived  by  an 
appearance  in  the  action.    Huhbell  v.  Dana,  9  Pr.  R,  424. 

6.  A  receiver  should  apply  for  an  order,  for  leave  to  sue  for  a  debt.  Merritt  v. 
I^on,  16  Wend.,  410.  Aud  if  he  does  not  obtain  leave,  and  fail  in  the  suit,  he  will 
be  peraonally  liable  for  costs.  Thus,  where  a  receiver  bad  prosecuted  an  aotioo  at 
BDon  receiver,  without  leave  of  the  court  for  that  purpose  firat  obtained,  and  had 
failed  in  the  action,  on  motion  for  costs  against  him  peraonally,  the  motion  wu 
granted.    Phelpi  v.  Cole,  3  Code  Rep.,  157. 

e.  A  general  creditor  of  insolvent  general  partners  may,  on  complaint  and  an- 
swer, where  the  debt  is  not  denied,  have  air  injunction  to  protect  tiie  partoefBhip 
property  and  assets,  and  a  receiver  appointed.  Dillon  v.  Hortiy  5  Pr.  R,  35.  It 
seems  that  the  principle  asserted  by  the  chancellor  in  the  case  of  Inneo  v.  Idmting, 
7  Paige,  583,  sustaining  a  bill  and  injunction  upon  the  application  of  aeredhor, 
against  insolvent  limited  partners,  on  the  ground  that  the  partnership  effects  were  a 
trust  fund  for  the  benefit  of  all  the  creditors,  should  apply  equally  to  an  insolTeflt 
general  partnership.    Jb. 

d.  Where  a  debt  is  not  disputed,  and  where  a  preliminary  judgment  and  ezeeo- 
tion  would  be  no  avail  (the  defendant  having  assigned  the  whole  of  his  property),  it 
is  competent  to  the  creditor  in  cases  of  a  fraud,  or  contemplated  fraud,  to  apply  be- 
fore judgment  for  an  injunction  and  receiver,  and  have  his  demand  liquidated  aod 
paid  in  one  proceeding.  (Mott  v.  Dunn,  10  Pr.  R.,  225.)  Thus,  the  plainiifTinay, 
in  one  action,  unite  his  debtor  and  the  aasignee  of  such  debtor,  and  on  a  proper  alle- 
gation of  the  facts  demand  (1)  a  judgment  for  his  debt ;  (2)  an  adjudication  on  tbe 
validity  of  the  aasignment  by  the  defendant;  (3)  the  appointment  of  a  receiver; 
(4)  an  account  against  the  assignee ;  and  (5)  payment  out  of  the  assets  in  the  haadi 
of  the  assignee. 

e.  A  partner,  who  by  his  answer  admits  that  he  has  in  his  hands  partnenhip 
funds  which  appear  to  belong  to  the  administrators  of  his  deceased  partner,  wiii  be 
ordered  to  pay  over  such  funds  ^o  them,  although  there  are  outstanding  contested 
claims  againat  the  firm,  and  it  has  claims  to  enforce  which  will  require  time  and  dis* 
bnriementa     RoberU^e  Adminittratoro  v.  Lavo,4  Sand.,  642. 

/.  The  order  for  auch  payment  will,  however,  require  the  administrators  to  give 
ieourtty  to  the  surviving  partner  to  contribute  to  the  outstanding  claims,  if  esub- 
lished,  and  to  pay  their  share  of  the  expenses  that  may  be  incurred  in  prosecalio^ 
the  demanda  of  the  firm.    lb. 

g.  The  surviving  partner  will  also  be  permitted  to  retain  tufficient  to  reeorer 
rach  claims  against  the  deceased  partner  as  are  contested  in  the  suit  in  which  the 
order  is  made.    lb. 

h.  Where  it  appears  by  the  pleadings  that  the  plaintiff  depoaited  money  with  the 
defendant,  to  pay  for  him  to  a  third  party  (the  defendant  being  surety  for  the  pay- 
ment thereof  to  such  third  party),  which  money  is  in  the  defendant's  possessioD,  the 
court  will  order  it  to  be  deposited  in  court  or  paid  to  such  third  party,  under  sabdi- 
vision  5.     Burhano  v.  Casey,  4  Sand.,  706.  "^ 

t.  In  a  suit  for  winding  op  a  partnerahip,  by  one  claiming  to  be  a  partner,  but 
whose  right  as  partner  is  wholly  denied  by  the  defendant,  and  is  not  clearly  ettab- 
liahed  by  the  affidavita,  the  court  will  not  grant  a  receiver  or  an  injunction,  there 
being  no  proof  that  the  fund  lain  danger.     Ooulding  v.  Bain,  4  Sand.,  716. 

j.  When  an  order  of  reference  is  made  for  the  selection  of  a  person  to  be  a  re- 
ceiver,  and  a  receiver  ia  aubaequenlly  appointed,  hia  title  vests  by  relation,  from  the 
date  of  the  order,  and  attaches  upon  all  the  property  to  which  the  receivership  coeld 
properly  extend,  exactly  in  the  same  manner  and  with  the  same  effect  as  if  the  order, 
instead  of  directing  a  reference,  had  named  the  receiver.  Rutter  v.  TaUie,  5  Saod. 
612. 

k.  The  court  will  not  make  an  order  for  payment  under  the  last  clause  of  snbdi- 
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v'lMon  5)  unlera  the  answer  admits  a  specific  sam  to  be  dae.  Dolan  y.Pettyt  4  Sand, 
673. 

a.  Where  the  answer  traversed  tlie  plaintiflTs  claim  as  stated,  and  then  stated 
that  the  work  was  not  worth  more  than  a  certain  siim,  less  thao  that  claimed,  the 
coort  denied  a  motion  for  payment  of  the  amount  admitted  to  be  due,  and  said :  We 
feel  impelled  to  be  strict  and  guarded  in  making  orders  under  this  stringent  remedy. 

6.  Where  it  appeared  that* the  defendant,  before  answering,  had  made  an  ofTer  nn- V 
der  section  385  of  the  code,  which  offer  the  plaiutifT  bad  declined, — the  court  denied 
a  motion  for  an  order  for  the  defendant  to  satisfy  the  amount  admitted  to  be  due  by 
the  aoswer,  and  said,  *'The  court  does  not  feel  called  upon  to  grant  such  an  order  to 
the  plsintiflT  under  such  circumstances,  so  long  as  it  is  not  clearly  settled  to  what  ex- 
tent the  court  may  be  compelled  to  go  in  enforcing  the  order,  *'  ss  it  enforces  a  pro- 
TisioQal  remedy.  If  he  insist  upon  claiming  more  than  the  sum  for  which  the  de- 
fendant has  ofi'ered  him  a  judgment,  let  him  pursue  the  ordinary  and  ascertained 
conrse."    Smith  y.  0/sse/i,  4  Sand.,  711. 

e.  Before  the  amendment  of  1851,  it  was  held  that  where  the  answer  admitted 
part  of  the  plaintifT's  claim  to  be  due,  the  court  might  order  judgment  for  the 
amount  so  admitted  to  be  due.     Tracy  v.  Humphrey,  3  Code  Rep.,  19i). 

d.  When  a  fund  in  litigation  has  been  brought  into  court,  and  the  defendant,  on 
the  coming  in  of  his  answer,  admits  therein  that  a  part  of  the  fund  is  due  the  plaint- 
iff*, disputing  his  claim  to  the  residue,  the  court  may  order  the  part  so  admitted 
due  to  the  plaintiff,  to  be  paid  over  to  him  without  prejudice  to  his  further  claims. 
Merriit  v  Thorn f  ton,  10  Pr.  .R,  428  j  1  Abbott,  223. 

c.  The  circametance  that  the  defendant,  both  before  and  after  the  commence- 
ment of  the  action,  offered  the  plaiotifis  to  pay  them  the  sum  so  admitted  due  (pro- 
vided he  would  accept  it  in  full  satisfaction),  or  that  he  has  offered  to  allow  judg- 
ment te  be  taken  for  that  sum,  is  no  reason  for  rerusing  the  order.     Jb. 

f.  Where  a  defendant,  who  is  insolvent  or  unable  to  make  present  payment, 
makes  an  offer  of  judgment  pursuant  to  section  385  of  the  code,  or  makes  the 
like  offer  in  his  answer,  the  court  will  be  careful  not  to  substitute  an  order  that  he 
p«y  the  money  (under  section  244)  to  be  enforced  by  an  attachment  for  contempt 
and  taking  of  the  person  in  the  place  of  an  ordinary  judgment  and  execution.  The 
legislatore  did  not  intend  by  section  244,  to  introduce  imprisonment  for  debt  if  the 
debtor  was  not  able  to  pay.  But  where  the  money  is  in  court,  and  where  the  de- 
fendant admits  the  sum  due,  and  offers  to  pay  it,  no  such  reason  exists,  and  the 
order  should  be  granted.    lb, 

g.  Whether  on  appeal  from  an  order  made  in  pursuance  of  this  provision,  the 
general  term  will  review  the  discretion  exercised  at  special  term  in  respect  to  the 
terms  or  eonditiont  upon  which  suoh  order  should  be  granted,  where  no  right  of 
the  appellant  and  no  rule  of  law  is  violated — Quaere  ?    It  seems  not.    lb. 

^  Wbsn  judgment  creditors  have  acquired  a  lien  upon  a  fund  in  the  hands  of 
a  receiver,  the  court  will  not,  upon  their  petition,  make  an  order  upon  the  receiver 
to  satisfy  the  judgment  out  of  the  moneys  in  his  hands  until  a  decree  has  been  made 
in  the  action  in  which  the  receiver  was  appointed,  and  notice  has  been  given  to  all 
other  creditors  interested  in  the  distribution  of  the  fund.  But  in  order  to  protect 
the  petitioners,  an  order  will  be  made  upon  the  receiver  forbidding  him  to  make  any 
payments  out  of  the  fund  without  noiice  to  the  petitioners,  or  their  attorney,  and 
Allowing  the  petitioners  to  institute  such  an  action  against  the  receiver  and  other 
parties  as  they  may  be  advised.    Hubbard  v.  Guild,  2  Duer,  685. 

L  In  an  action  to  recover  the  valne  of  goods  alleged  to  have  been  unlawfully 
converted  by  the  defendants,  the  defendants'  answer  alleged  the  receipt  of  the 
Ifoods  from  the  plaintiff  and  that  the  same  were  sold  by  the  plaintiff  to  the  defend- 
uts  at  a  certain  specified  price, — on  motion  that  the  defendant  pay  the  price  of  the 
goods  as  speciHed  in  the  answer,  the  court  said,  **  Strictly  the  case  is  not  within 
the  provision.  In  principle  it  is;*'  and  the  order  for  payment  was  made.  Slawaon 
▼.  Conkey,  1  Abbott,  228. 
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&  Where  the  plainttA,  oo  «  nle  of  goods  on  a  credit  of  nx  monthi^  elaincd 
by  their  oomplaint  that  the  tale  was  conditional;  that  the  title,  although  the  goodt 
were  received  by  the  defendaat,  did  not  pass  from  them  in  cooseqococe  of  die  oos- 
dition  not  having  been  complied  with,  and  alleged  that  the  defendant  bad  wrong» 
fully  eon9erted  said  goods  to  his  own  use  and  claimed  damages  (the  valve  of  the 
goods)  by  reason  thereof,  the  answer  admitted  the  purchase,  pnee,  and  receipt  of 
the  goods,  bat  denied  the  condition  alleged  and  the  conversion.    Order  was  there- 
A  upon  maae  under  this  section,  **  directing  the  defendant  to  pay  and  tattify  to  the 
^  plaiotiflb  the  amount  of  $678  M,  with  interest  from,  Ac,  being  the  amount  ad- 
mitted by  the  answer  to  be  due.*'    On  the  trial  of  the  action  this  order  was  istro- 
dttced,  and  by  Morris,  J.,  *<  This  provisional  order  was  iroprovidenUy  granted;  b«- 
canse  (1)  the  order  is  applicable  only  where  the  answer  admits  part  of  the  piais- 
tiffs'  claim.    When  the  whole  claim  is  admitted,  there  should  be  jndgmenL    Tin 
order  is  for  payment  of  the  whole,  not  merely  a  part ;  (2)  This  is  an  action 
for  a  tort  for  trover  and  conversion.    The  answer  does  not  admit  any  part  of  Out 
claim  made  for  the  trover  and  conversion,  but  expressly  denies  the  trover  and  ooo- 
Tsrsion,  aud  all  liability  in  that  action — denies  the  whole  claim  made  in  that  setioo. 
l^e  facts  stated  in  the  defendant's  answer,  admitting  he  was  iodebted  to  the  platD- 
tift  npon  a  contract,  were  essential  facts  to  show  that  the  property  belonged  to  the 
defendant,  and  not  to  the  plaintiffs,  and  therefore  were  a  denial  of  plaintiA'  eliioi  is 
that  snit,  instead  of  an  admission.  The  difficolty  originated  in  an  eSori  of  the  pliiiit> 
ifi  to  convert  a  simple  contract  debt  into  a  frand  so  that  they  coald  extort  pajsmt 
firom  the  defendant  or  his  friends  by  obtaining  the  power  to  imprison  the  petssa  «f 
the  defendant.    Against  such  fraudulent  attempts  to  violate  the  hnmane  and  jinl 
principles  of  the  non- imprisonment  act,  courta  shonld  be  watebful."    SUmtonf. 
Conkey,  10  Pr.  R.,  57. 

6.  Where  there  was  no  defence  other  than  a  oonnter-olaim,  leas  by  $310  thsn 
the  sum  claimed  by  the  plaintifij  the  defendant  served  an  offer  for  jndgment  for 
$310,  it  was  held,  that  the  offer  of  judgment  did  not  debar  the  plaintiff  of  his  right 
to  an  order  to  have  the  sum  admitted  due  paid  to  him.  Meyero  v.  TrimbUf  1  Abbott, 
S20.- 


e.  Where  an  order  for  payment  of  the  amount  admitted  dne  by  the 
not  complied  with  within  twenty  dajs,  the  plaintiff  may  move  for  an  attaehntDt, 
and  it  will  be  granted  him,  aa  by  the  non-oompUanoe  with  the  order  the  defendant 
IS  presumptively  in  contempt.  On  the  return  of  the  attachment  he  may,  if  beets, 
purge  his  contempt  by  proof  of  his  inability  to  comply  with  the  order.  Mtym  v. 
Trimble,  1  AbboU,  220,  223. 

d.  An  order,  directing  the  defendant  to  pay  the  amount  admitted  dne  by  the  sa^ 
swer,  is  an  appealable  order.  Merritt  v.  Thompoon,  1  Abbott,  223 ;  10  Ft  R., 
428. 

e.  By  laws  of  1845,  cap.  87,  b.  73,  "  any  purchaser  from  the  receiver  of  a  bank- 
ing corporation,  of  any  chose  in  action  belonging  to  the  assets  of  such  oorpoiatiw, 
may  prosecute  the  same  in  his  own  name  in  all  cases  where  by  law  the  same  dbld 
be  prosecuted  in  the  name  of  such  receiver.'*  And  see  now  seotion  HI  of  tbis 
code. 

/.  See  rale  76  of  Supreme  Court  Rules. 

g.  As  to  receivers,  in  proceedings  supplementary  to  the  execntion,  see  seelioB 
298. 
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Of  tlie  trial  and  judgment  in  Civil  Actions. 

CBAPrm     I.  Jadfjrrneiit  vpon  failare  to  answer. 

11.  lataee  and  the  mode  of  trial. 

in.  Trial  by  jary. 

IV.  Trial  by  the  eoart 

V.  Trial  by  refereea. 

VI.  The  manner  of  entering  jadgment. 


CuAPTKB  I. 

Judgment  upon  failure  to  answer. 

SscTMM  345.    Jadgment,  what, 

346.    Judgment  on  failare  of  defendant  to  anawer. 
247.    Jodgment  on  frivolooa  demurrer,  anawer,  or  reply. 

§  245.  [201.]  JudgTnenty  what — ^A  judgment  ia  the  final 
determination  of  the  rights  of  the  parties  in  the  action. 

a.  The  deeiaion  of  tbe  court  on  a  demurrer,  la  a  judgment.     Bentley  ▼.  Jone9j  3 
Code  Rep.,  37  ;   King  y.  Stafford,  5  Pr.  R.,  30. 

&.  Tho  aecond  aubdiviaion  of  aection  349  baa  not  converted  a  decision  on  a  de- 
murrer, in  all  €ase9,  from  a  judgment  into  a  mere  order.  When  a  demurrer  ia  ana- 
taioed,  which  goea  to  the  whole  oomplaint  or  answer,  the  decision,  as  it  determinea 
that  the  party  against  whom  it  is  given  has  no  right  of  action  or  no  defence,  is  in  ita 
nature  ^  final  judgment;  and  this  is  so  even  when  liberty  to  amend  »  given,  if  the 
party  fail  to  avail  himself  of  the  privilege  within  the  limited  time  ;  but  when  the 
denrarrer  relateo  only  to  a  part  of  a  ploading,  the  decision  sustaining  or  overmling 
U  maj,  with  great  propriety,  be  termed  an  order,  since  its  only  effect  is  to  strike  out 
or  retain  that  part  of  the  pleading  to  which  the  demurrer  applies,  leaving  the  other 
imaem  nndetermined.    Drummond  v.  Hueeon^  8  Pr.  R.,  247  ;    1  Dner,  633. 

c.  A  deeiaion  on  an  application  under  section  247,  for  judgment  on  demurrer  to 
an  anawer  as  frivolous,  is  a  judgment.  Roberta  v.  Morrieon,  7  Pr.  R.,  396;  and 
Lmwreuea  v.  Dama,  ib.,  354.  The  contrary  waa  held  in  Oould  v.  Carpenter^  ib., 
97.     Such  a  deeiaion  ia  called  a  judgment,  in  Hull  v.  Smith,  8  Pr.  R.,  150. 

d.  The  diamisaal  of  the  complaint,  for  not  proceeding  in  the  action,  ia  a  judg' 
wmt,     TMapaugk  v.  Diek,  8  Pr.  R.,  33. 

a.  Whare  a  oaae  involved  the  queation,  amongst  othera,  of  the  eziatenee  or  non- 
cziatence  of  a  partnership,  and  the  cause  was  referred,  and  the  referee  reported 
Ibal  there  waa  aofficient  evidence  to  eatablish  tbe  eztsteoee  of  the  copartneiahip,the 
party  in  whoae  favor  tbe  report  ia  made  cannot  ex  parte  file  the  report,  and  enter  an 
order  dkaolviog  the  copartnership,  and  direct  an  accounting.  Such  an  order  ia  not' 
%  judgment,    BanUa  v.  Brady,  8  Pr.  R.  216. 

/.  An  order  of  the  aapreme  coart  at  general  term,  reversing  a  jadgmeat  obtained 
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at  the  circuiti  and  ordering  a  new  trial,  ia  not  a  jadgment    Duane  v.  Nortkm 
R.  R.  Co.,  4  Pr.  R,  364. 

a.  The  diitinction  between  an  "  Drder^*  and  a  '^  judgment,**  is  thia.  An  order  » 
the  decision  of  a  motion.  A  jadgment  is  the  decision  of  a  trial  by  the  ooort  Par- 
ker, Watson,  and  Wright,  JJ.,  in  BentUy  ▼.  JoneM,  3  Code,  .Repi,  37 ;  King  ▼. 
Stafford,  6  Pr.  R.  30.  The  decision  of  a  demurrer  is  not  an  order  bat  a  jodgmeaL 
lb, 

b.  The  words  "  rale  and  order  "  in  no  caoe  mean  a  judgment.  Darrow  t.  Mil- 
ler, 3  Code  Rep.,  241. 

c.  It  has  always  been  considered  that  a  decision  of  a  demurrer  was  a  judgment, 
whether  it  was  absolute  or  whether  it  gave  leave  to  amend.  *  *  *  The  idea  that  a 
decision  of  a  demurrer  was  not  a  jadgment  seems  to  have  originated  by  the  interpo- 
lation in  section  349  of  the  provision  that  an  order  may  be  appealed  from  ''when  it 
sustains  or  overrules  a  demurrer."  It  seems  to  be  supposed  by  some  of  the  profes- 
sion, that  this  clause  is  equivalent  to  declaring  that  the  decision  of  a  demurrer  ia  sa 
order ;  bat  no  such  effect  can  be  fairly  given  to  it"  Bareulo,  J.  Lewia  v.  Acker^  7 
Pr.  R.414. 

d.  A  decision  at  special  term  ordering  jadgment  on  a  demurrer,  where  no  lesve 
to  amend  is  given,  is  a  judgment  and  not  an  order,  and  the  appeal  from  such  decis- 
ion must  be  from  a  jadgment  and  not  an  order.  Cook  v.  Pomeroy,  10  Pr.  R.,2S1; 
Bauman  v.  N.  Y.  Cent.  R.  R.  Co^,  ib.  218.  In  all  cases  where  leave  to  amend 
is  given  as  part  of  the  decision  on  the  demurrer,  and  also  all  decisions  on  a  defflv- 
rer  to  part  of  a  pleading  containing  several  causes  of  action  or  defences,  there  socli 
decision  may  be  appealed  as  an  order.    Ib. 

e.  *'  In  every  just,  legal  sense,  a  judgment  under  the  code  is  a  declaration  of  the 
legal  or  equitable  rights  of  the  parties :  it  is  the  application  of  legal  and  eqoitaUs 
principles  to  facts  already  ascertained.  The  facts  must  be  found  before  jodgmeat 
can  be  pronounced.  The  jadgment  on  the  facts  may  be  right  or  it  may  be  wron;, 
but  its  correctness  is  to  be  tested  by  inquiring  whether  the  court  have  erred  in  the 
principles  assumed,  or  in  the  application  of  those  principles  to  the  facts.  In  the 
very  words  of  the  code  (s.  245),  '*  A  jadgment  is  the  final  determination  of  the  rights 
of  the  parties  in  the  action."  It  is  a  legal  ooncllkion  from  facts  ascertained  by  the 
proois  or  admitted  by  the.  parties.  Section  348,  as  it  now  reads,  in  conaectioQ  with 
section  245,  is  of  precisely  the  same  iniport  as  section  1 1  read  in  the  same  oonneo- 
tion,  i.  e.,  an  appeal  may  be  taken  to  the  general  term  from  a  (jadgment),  the  final 
determination  of  the  rights  of  the  parties ;  and  we  can  discover  no  reason  for  giviof; 
to  the  word  "  determination*'  in  s.  245,  when  considering  the  appeal  given  by 
B.  348,  a  meaning  different  from  that  given  to  the  same  word  in  s.  11,  by  the  court  of 
appeals."    Morgan  v.  Bruee^  1  Code  Rep.,  N.  S.,  366.     Woodruff,  J. 

See  note  to  section  400. 


§  246.  [202.]  (Amended  1849,  1851).— Judgment  an  fail 
ure  of  defendant  to  answer. 

Judgment  may  be  had  if  the  defendant  fail  to  answer  the 
complaint,  as  follows : 

1.  In  any  action  arising  on  contract  for  the  recovery  of 
money  only,  the  plaintiff  may  file  with  the  plerk,  proof  of  per- 
sonal service  of  the  summons  and  complaint,  on  one  or  more 
of  the  defendants,  or  of  the  summons  according  to  the  provis- 
ions of  section  130,  and  that  no  answer  has  been  received. 
The  clerk  shall  thereupon  enter  judgment  for  the  amount 
mentioned  in  the  summons,  against  the  defendant  or  defen- 
dants, or  against  one  or  more  of  several  defendants,  in  the 
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cases  provided  for  in  section  136.  But  if  the  complaint  be  not 
sworn  to,  and  such  action  is  on  an  instrument  for  the  payment 
of  money  only,  the  clerk,  on. its  production  to  him,  shall  assess 
the  amount  due  to  the  plaintiff  thereon  ;  and  in  other  cases 
shall  ascertain  the  amount  which  the  plaintiff  is  entitled  to 
recover  in  such  action,  from  his  examination  under  oath,  or 
other  proof,  and  enter  the  judgment  for  the  amount  so  assessed 
or  ascertained.  In  case  the  defendant  give  notice  of  appear- 
ance in  the  action,  he  shall  be  entitled  to  five  days'  notice  of 
the  time  and  place  of  such  assessment. 

2.  In  other  actions  the  plaintiff  may,  upon  the  like  proof, 
apply  to  the  court  after  the  expiration  of  the  time  for  answer- 
ing, for  the  relief  demanded  in  the  complaint.  K  the  taking 
of  an  account  or  the  proof  of  any  fact  be  necessary  to  enable 
the  court  to  give  judgment,  or  to  carry  the  judgment  into 
effect,  the  court  may  take  the  account  or  hear  the  proof,  or 
may,  in  its  discretion,  order  a  reference  for  that  purpose.  And 
where  the  action  is  for  the  recovery  of  money  only,  or  of 
specific,  real  or  personal  property,  with  damages  for  the  with- 
holding thereof,  the  court  may  order  the  damages  to  be  assessed 
by  a  jnry ,  or  if  the  examination  of  a  long  account  be  involved, 
by  a  reference  as  above  provided.  If  the  defendant  give  no- 
tice of  appearance  in  the  action  before  the  expiration  of  the 
time  for  answering,  he  shall  be  entitled  to  eight  days'  notice  of 
the  time  and  place  of  application  to  the  court  for  the  relief 
demanded  by  the  complaint. 

8.  In  actions  where  the  service  of  the  summons  was  by 
publication,  the  plaintiff,  may  in  like  manner  apply  for  judg- 
ment, and  the  court  must  thereupon  require  proof  to  be  made 
of  the  demand  mentioned  in  the  complaint,  and  if  the  defend- 
ant be  not  a  resident  of  the  State,  must  require  the  plaintiff  or 
his  agent  to  be  examined  on  oath  respecting  any  payments  that 
have  been  made  to  the  plaintiff,  or  to  any  one  for  his  use,  on 
account  of  such  demand,  and  may  render  judgment  for  the 
amount  which  he  is  entitled  to  recover.  Before  rendering 
judgment  the  court  may,  in  its  discretion,  require  the  plaintiff 
to  cause  to  be  filed  satisfactory  security,  to  abide  the  order  of 
the  court  touching  the  restitution  of  any  estate  or  effects  which 
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may  be  directed  by  such  jadgment  to  be  transferred  or  de> 
livered,  or  the  reetitation  of  any  money  that  may  be  collected 
mider,  or  by  virtue  of  such  judgment,  in  case  the  defendant 
or  his  representatives  shall  apply  and  be  admitted  to  defsod 
the  action,  and  shall  succeed  in  such  defence. 

a.  The  amendmeDls  of  1851  are  in  nibdiviiioQa  2  and  3.    These,  before  fiat 
amendment,  were  ai  follows : 

**  3.  In  other  actioDs,  the  plaintiff  ma^r,  upon  tlie  like  proof,  apply  totheeomt, 
after  the  expiration  of  the  time  for  answer ing.  for  the  relief  demanded  in  the  com- 
plaint. If  the  taking  an  account  or  the^  proof  of  any  fact  be  neceasary,  to  enable 
the  court  to  give  jndgrment,  or  to  carry  the  jodgmenl  into  effect,  the  oonit,  in- 
MUad  of  taking  the  account  or  hearing  the  proof,  may,  in  its  discretion,  order  a  ref- 
erence for  that  parpose  to  any  person,  free  from  all  exception,  to  be  named  by  the 
parly.  And  where  the  action  is  for  the  recovery  of  money  only,  or  of  apedfio  reai 
or  personal  property,  with  damages  for  the  withholding  thereof,  the  court  may  Iwte 
a  writ  of  inquiry,  or  order  the  damages  to  be  aveeMd  by  a  jury ;  or  if  the  exaiaiBa- 
tion  of  a  long  account  be  involved,  by  a  reference  as  above  provided.  In  ease  the 
defendant  give  notice  of  appearance  in  the  action  before  the  expiration  of  the  tiiae 
for  answering,  be  shall  be  entitled  to  eight  days'  notice  of  the  time  and  plae«  of  ^ 
plication  to  the  court  for  the  relief  demanded  by  the  eomplakit  in  snoh  actions 

"  3.  In  actions  where   the   service  of  the  summons  and  complaint  was  not 
personal,  the  plaintiff  may  in  like  manner  apply  for  judgment ;  and  the  coart  aball 
thereupon  caose  proof  to  be  taken  of  the  demand  mentioned  ia  the  complaint ;  mi, 
in  case  the  defendant  is  a  non-resident,  shall  cause  the  plaintiff  or  his  agent  to  be 
examined,  en  oath,  as  to  any  payments  that  have  been  made  le  suoh  plaiatil^  er  (• 
any  ene  to  bis  nse^  en  account  of  such  demand ;  and  may  render  jiidgnisflt  for  the 
amount  which  he  is  entitled  to  recover ;  and  may,  in  its  discretion,  require  the  plaint- 
iff to  cause  to  be  filed  satisfactory  aecurity  to  abide  the  order  of  the  coart  U>oehhi| 
the  reatitntion  of  any  eatate  or  effects  which  may  be  directed  by  anch  judgment  to 
be  transferred  or  delivered,  or  the  restitution  of  any  money  that  may  be  ool- 
looted  under  or  by  virtue  of  such  judgment,  in  case  the  defendant,  or  hs  represisata' 
tives,  shall  apply  and  be  admitted  to  defend  the  action,  and  shall  succeed  in  aaoh 
defence." 

Not9  to  subdivitiono  1  and  2. 

• 

b.  The  application  for  judgment  for  default  of  an  answer,  in  actions  witiiin  tbe 
second  subdivision  of  this  section,  must  be  made  at  the  special  term.    Ry^n  v.  Me-  ^ 
Cluinoll,  1  Sand.  709 ;  1  Code  Kep.,  93. 

e.  The  county  named  in  the  complaint,  is  the  county  of  trial,  whethtf  then  be 
an  issue  joined,  or  a  judgment  on  failure  of  defendant  to  answer.  And  when  tb«rt 
is  no  answer,  the  application  for  judgment  must  be  made  in  the  county  deagaatedia 
the  complaint  as  the  county  of  trial.  Wisrner  v.  Kenny,  3  Pr.  R.,  323 ;  1  OAe 
ilep.,  96. 

d.  Tha  defendant  has  a  right  to  appear,  cm  aateaatng  the  danage%  to  aiiti|il« 
the  amount,  aa  he  had  formerly  on  executing  a  writ  of  inqniry.    Jb, 

e.  But  by  the  85th  of  the  Supreme  Court  Rules,  it  is  provided,  that  where  the 
plaintiff  is  entitled  to  jodgmeat  by  reason  of  the  defendant  failing  to  answer  thscca* 
plaint,  and  the  relief  demanded  requires  application  to  be  made  to  the  court,  «cb 
application  may  be  made  at  any  special  term,  in  the  district  embracing  the  cooaty  is 
whrah  the  action  ia  triable,  or  in  an  adjoiniag  county  ;  anch  application  may  aiis  b* 
made  at  a  circuit  court  in  the  county  In  which  the  action  ia  triable;  but  when  a  refer- 
ence, or  a  writ  of  inquiry,  ahali  be  ordered,  the  same  shall  be  executed  intheconoty 
in  wiiich  the  action  is  triable. 
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«»  The  node  of  applying  for  jndgrment  oo  failore  to  answer,  in  actions  to  fore* 
dose  mofftgngflOy  and  for  diTorees^  is  prescribed  by  rules  of  the  court  See,  as  to 
mortgagect  raio  46,  and  aa  to  divoree,  rale  64  of  the  Sapreme  Court  Rules. 

&.  *'  I  think  tliat  the  first  snbdirision  of  this  section  was  iotcDded  to  apply  to  ac- 
tions opon  premiaBory  notes,  money  bonds,  and  other  contracts  for  the  payment  of 
moaej  upon  their  face,  and  not  to  that  large  class  of  actions  for  the  recoTery  of 
damages  merely  on  account  of  the  non-performance  of  some  stipulation  or  duty 
other  than  the  payment  of  a  sum  of  money  due,  although  money  only  was  sought 
to  be  reooveied  as  damages,"  and  does  not  include  an  action  against  a  common  car- 
rier in  loss  of  goodft    Per  Johnson,  J.,  in  Clor  y.  Malhry,  1  Code  Rep.,  127. 

c.  An  action  against  a  common  carrier,  to  recover  for  goods  lost,  sounds  in  tortf 
and  an  application  for  judgment  must  be  made  to  the  court  for  judgment  under  the 
2d  sabdiTimon.  Flym  ▼.  Hudson  River  R.  R.  Co.,  6  Pr.  R.,  308.  See,  however, 
Trop  w.  N.  Y.  ind  Erie  R,  R,  Co,,  1  Code  Rep.,  N.  S.,  384  ;  6  Pr.  R,  237,  which 
waa  a  suit  against  common  carriers  for  the  non-delivery  of  goods  entrusted  to  them 
to  carry ;  and  it  was  held,  that  it  was  an  action  to  recover  money  only,  and  was  within 
the  1st  BBbdivisioB.  It  does  not  appear,  however,  that  there  waa  any  allegation  in 
the  complaint  that  the  defendants  were  common  carriers,  or  that  the  cause  of  action 
arose  against  them  as  such. 

d.  In  an  action  against  a  common  carrier  to  recover  damages  for  the  loas  of  gooda 
delivarad  him  to  carry  (thasammons  followed  the  fint  subdivision  of  section  129), 
the  dalendast  not  having  appeared  or  put  in  an  answer,  the  pfaintiff  took  an  order 
for  a  reference  to  estimate  hit  damages.  On  motion  to  set  aside  such  order,  it  waa 
held  irregular  and  that  the  plaintiff  ought  to  have  had  his  damages  assessed  by  a 
jury.  H^weit  v.  Howell^  8  Pr.  R.,  346 ;  Harris,  J.,  held  that  the  form  of  the  aum- 
mona  was  improper,  but  the  irregularity  could  not  be  taken  advantage  of  on  that 
motion*  That,  there  beiog  no  pretence  that  the  caae  involved  the  examination  of  a 
longacooant,  "It  was  necessary  that  the  damages  should  be  aatessed  by  a  jury. 
No  other  mode  of  proceeding  is  prescribed  by  the  code.  None  of  the  provisions  for  a 
idereooe  specified  in  the  second  snbdivbion  of  246  is  applicable  to  such  a  case." 

e.  la  CmmfheU  v.  Perkins  (4  Selden,  430),  the  court  of  appeals  held  that  a  claim 
against  a  ooaaiiion  oarrier  for  the  loss  of  goods  intrusted  to  him  to  carry  ia  a  claim 
arising  upon  oontraot. 

/.  Tho  wards  *^  and  that  no  answer  has  been  received/'  in  this  section,  must  be 
read  "  and  that  no  answer  or  demurrer  has  been  received."  Broadhead  v  Broad* 
head,  4  Pr.  R.,  308 ;  3  Code  Rep.,  8. 

g.  Aad  it  will  not  be  contended  that  a  plaintiff  can  take  judgment  if  a  demorrer 
haa  been  served.     Jb, 

A.  But  if  the  defendant  has  demurred  to  the  complaint,  and  the  demurrer  haa 
been  overruled,  or  there  is  a  direction  for  judgment  under  section  247,  there  is  in 
that  case  a  ihilnre  to  answer  within  this  section,  and  the  like  prooeedings  may  be  had 
as  where  neither  answer  nor  demurrer  is  put  in.  King  v.  Skafford,  5  Pr.  R.,  30  \ 
Aymarr.  Ckassy  I  Coda  Rep.  N.  S.,  141. 

X.  And  where  a  defendant  demurs  to  the  complaint,  it  is  an  appearance  in  the 
aetmi ;  and  although  such  demurrer  may  be  set  aside  or  held  to  be  frivolous^  tho 
defendant  is  nevertheless  entitled  to  notice  of  the  assessment  of  damages  or  of  the 
amomt  due  the  plaintiff^  in  like  manner  aa  if  he  had  given  a  simple  notice  of  ap- 
pearaace.    lb, 

j.  And  where  in  an  action  on  a  promissory  note  the  ooraplaint  waa  not  verified, 
the  defendant  demurred  to  the  complaint,  and  plaintiff  obtained  a  direction  for 
judgment  under  section  247,  unless  the  defendant  put  in  an  aoawer  within  ten 
daya.  The  defendant  did  not  anawer  within  ten  days ;  and  thereupon  the  plaintiff 
gave  the  defendant'a  attorney  notice  of  adjusting  the  costs,  filed  with  the  derk  an 
affidavit  atating  the  direction  made  by  the  judge,  that  ten  days  had  elapsed,  and  that 
no  anawer  had  been  put  in,  bad  the  amount  due  on  the  note  assessed  by  the  clerk^ 
and  entered  a  final  judgment  for  the  amount  so  asscMed.  No  notice  of  assessment 
of  damagea  was  given  to  the  defendant's  attorney.  The  court  held  the  judgment 
irregular.  That  the  provisions  of  the  revised  sUtutes,  2  R.  S.,  356,  ss.,  1,  3,  4,  to 
the  effect  that  if  in  an  action  on  a  promissory  note,  interlocutory  judgment  be  rendered 
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for  the  plaintiff  upon  demarrer,  the  court  shall  direct  the  clerk  to  nmtm  the  dtniBgw, 
and  if  the  defendant  has  appeared  in  the  cause,  notice  of  the  asseasaient  most  be 
served  on  the  attorney,  are  not  necessarily  inconsistent  with  the  code,  and  are  re- 
tained by  section  468.  That  although  it  might  seem  an  idle  ceremony  to  file  witL 
the  clerk  proof  of  the  personal  servioe  of  the  sammous  and  compliant,  iu  a  suit  where 
a  defendant  has  appeared  and  pot  in  a  demurrer,  yet  this  seems  to  be  rendered 
necessary  by  section  269  in  all  cases  where  a  judgment  is  given  for  the  plaintiff 
on  an  issue  of  law.  And  the  omitting  to  file  such  proof  wdl  render  the  judgment 
irregular,    lb. 

a.  If,  however,  the  complaint  be  not  verified,  and  the  defendant  eive  notice  of 
appearance,  he  is  entitled  to  notice  of  the  application  for  judgment.  Voji  Htm  v. 
Montgomery,  5  Pr.  R,  238. 

b.  In  all  actions  on  contract  to  recover  money  only  (except  actions  on  an  instru* 
ment  for  the  payment  of  money  only),  where  the  complaint  is  not  verified,  the  clerk 
is  to  ascertain  by  the  examination  of  the  plaintiff  under  oath  or  by  other  proof,  the 
amount  which  the  plaintiff  is  entitled  to  recover.  Cook  v.  Pomeroy,  10  Pr.  iL,  103. 
And  if  the  defendant  has  given  notice  of  appearance,  five  days*  notice  of  snch  ascer- 
tainment is  indispensable.    Jb, 

e.  And  where,  in  an  action  on  a  promissory  note,  the  complaint  purported  to  be 
verified,  but  in  fact  was  not  verified,  what  purported  to  be  a  verification  being  a 
nullity,  the  defendant  gave  notice  of  appearance,  but  did  not  put  in  aoj  answer,  sad 
the  plaintiff,  without  any  notice  to  the  defendant,  entered  op  his  judgment,  it  was 
held,  that  the  judgment  was  irreguUr,  and  that  notice  should  have  been  given  to  the 
defendant.     Van  Horn  v.  Montgomery,  supra. 

d.  Where,  after  the  time  for  answering  had  expired,  the  defendant  served  notice 
of  appearance  and  a  demand  of  a  copy  of  the  complaint,  and  the  plaintiff  on  the 
same  day,  but  after  the  receipt  of  such  notice  of  appearance,  entered  judgment,  it 
was  held  regular,  and  that  he  was  not,  under  the  circumstances,  bound  Co  deity 
the  entry  of  judgment  for  the  purpose  of  giving  notice  of  assessment  of  damages. 
White  V.  Featheretonhaughjl  Pr.  R,  357.  The  practice  on  this  point  remaim 
substantially  as  uiider  the  former  system  ;  and  there  a  notice  of  retainer  not  served 
until  after  default,.might  be  disregarded.    Lynd  v.^  Weet,  12  Wend.,  235. 

e.  Where  a  notice  of  appearance  is  not  given  until  after  the  application  for 
judgment,  the  plaintiff  is  not  bound  to  serve  the  defendant's  attorney  with  no^ee  of  tbe 
assessment  of  damages.  Lyndes  v.  Wett,  12  Wend.,  235.  See,  however,  Van 
Loan  V.  Drigga,  1  C.  C,  50. 

/.  In  an  action  on  contract  to  recover  money  only,  and  the  complaint  verified, 
the  defendant  gave  notice  of  appearance  but  did  not  answer,  and  at  the  expiration  of 
the  time  to  answer  the  plaintiff  took  judgment  without  any  notice  to  the  defendant. 
It  was  held,  that  he  was  regular,  and  that  the  defendant  was  not  entitled  to  aoy 
*  notice ;  that  in  such  a  case  there  was  no  assessment  Dix  v.  Palmer,  3  CodeRepi} 
214 ;  5  Pr.  R,  233 ;  l^uthwort?*  v.  Curtie,  6  Pr.  R,  271. 

g»  An  action  for  a  breach  of  promise  of  marriage  is  an  action  on  oontrKt,  and 
within  the  first  subdivision  of  this  section,  and  '*  if  the  complaint  be  verified,  the 
plaintiff,  upon  the  defendant's  failure  to  answer,  becomes  absolutely  entitled  to  jndg* 
ment  for  the  amount  of  damages  specified  in  the  summons."  If  the  complaint  be  vA 
sworn  to,  it  then  becomes  the  duty  of  the  clerk  '*  to  a§certain  the  amount  whkk  the 
plaintiff  is  entitled  to  recover^  from  her  examination  under  ea/A,  or  other  proof" 
WilliamtY,  Miller,  4  Pr.  R.,  94;  2  Code  Rep.,  55;  Leopold  v.  Poppenheimer,  I 
Code  Rep.,  126.  And  in  Trap  v.  N.  F.  j-  Erie  R.  R.  Co.^  1  Code  Rep.  N.  S.,  384; 
6  Pr.  R.,  237,  Shankland,  J.,  held,  that  an  action  to  recover  damages  for  the  breach 
of  a  special  contract  was  an  action  for  the  recovery  of  money  only,  and  not  any  other 
relief;  and  his  Honor  said,  the  case  of  Williame  v.  MiUer^  supra,  was  correctly 
decided. 

h.  Where  the  complaint  set  forth  a  fraudulent  purchase,  and,  thedefendant  having 
omitted  to  answer,  the  plaintiff  moved  for  judgnieut  and  that  an  award  of  execotion 
against  the  person  of  the  defendant  might  be  inserted  in  the  judgment  roll,  the  oonH 
refused  the  motion,  holding,  that  under  the  code  the  judgment  need  not  (at  leaat,  in 
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Boch  a  case  as  that  then  before  the  coort)  specify  the  kind  of  ezecation  to  be  issaed  ; 
bat  how  it  would  have  been,  had  an  answer  been  pat  in  denying  the  fraud,  the  cojort 
did  not  deem  it  neoesBary  to  decide.  Cooney  y.  Van  Renatelear,  1  Code  Rep.,  38. 
In  Squire  v.  EUworth,  4  Pr.  R.,  77,  an  action  on  contract  for  the  recovery  of  money 
only,  the  complaint  was  not  verified,  and  the  question  was  raised  as  to  the  manner 
in  which  the  plaintiff  was  to  obtain  his  jodgment;  and  it  was  held,  that  the  action 
not  being  oo  an  instrument  for  the  payment  of  money,  but  being  on  an  account  for 
goods  sold,  the  clerk  was  to  ascertain  the  amount  which  the  plaintiff  was  entitled  to 
recover.  This,  however,  ia  to  be  done  by  the  clerk  in  due  form.  It  will  not  do  for 
him  merely  to  take  the  oral  examination  of  the  party  or  his  witnesses,  and  then 
insert  the  amount  in  the  judgment  roll;  he  must  make  and  file  with  the  record  a 
report  of  his  finding,  like  the  report  on  assessment  under  the  former  practice,  so  that 
the  defendant  may  have  some  means  of  ascertaining  what  is  the  decision  of  the  clerk 
in  the  premises, — some  means  of  correcting  any  errors  into  which  he  may  fall.  That 
report  should  be  annexed  to  and  made  to  form  part  of  the  record.  The  clerk  is  sub- 
Btitated  for  the  former  sherilTs  jury  of  inquiry ;  and  there  is  no  reason  why  he  should 
sot,  as  was  formerly  the  practice,  make  a  report  of  his  decision  between  the  parties. 
Per  Edmonds,  J.,  in  Squire  v.  EUwortlif  4  Pr.  R.,  77. 

a.  In  an  action  against  a  common  carrier  for  loss  of  goods,  where  the  defendant 
appeared,  but  did  not  answer  in  due  time,  and  the  plaintiff  took  judgment  without 
any  notice  to  the  defendant,  the  court  set  aside  such  judgment  as  irregular.  Clor  v. 
Mallory,  1  Code  Rep.,  126. 

b.  And  per  Johnson,  J.,  **  It  seems  to  me,  however,  that  the  plaintiff  was  wrong 
m  entering  up  his  judsrmenl  without  notice  to  the  defendant's  attorney,  as  he  might 
do  in  a  case  under  sub.  1  of  section  246  of  the  code.  Although  this  was  an  action 
arising  upon  contract,  and  the  plaintiff  sought  to  recover  the  damage  he  had  sus- 
tained, from  the  alleged  breach  of  it,  in  money  only,  I  do  not  regard  it  as  the  case 
contemplated  by  aub^  1.  It  may  satisfy  the  language,  bat  not  the  spirit  and  intent, 
of  that  subdivision.  The  latter  class,  in  my  judgment,  falls  more  properly  under 
the  proviaions  of  snb.  2  of  the  section,  where  the  proof  of  the  facts  alleged  is  neces- 

*sary  to  enable  the  court  to  givo  judgment.  The  contract  upon  which  the  action 
was  brought  was  for  the  delivery  of  goods  as  bailee,  and  not  for  the  payment  of 
money  ;  asd  the  action  is  In  substance  for  the  value  of  the  goods  negligently  lost. 
The  contract  in  such  a  case  furnishes  no  guide  for  the  measure  of  the  recovery ; 
and  proof  is  therefore  necessary  to  inform  the  conscience  of  the  court  as  to  the  value 
of  the  goods,  and  the  damage  sustained  by  their  non-delivery.  It  cannot  be  that 
the  legislature  intended  to  compel  the  defendants  to  put  in  a  defence  in  every  case, 
and  incur  the  trouble  and  increased  expense  of  a  trial,  or  submit  to  whatever  the 
judgment  or  conscience  of  the  other  party  might  claim  by  way  of  damages,  when 
the  real  damages  in  every  such  case  might  be  ascertained  by  a  simple  appearance 
and  the  production  of  proof  as  to  that  single  question,  before  the  referees  or  jnry. 
I  am  not  aware  that  any  construction  has  as  yet  been  given  to  this  section  of  the 
code,  but  I  am  satisfied  the  one  I  have  now  given  it  will  be  found  by  far  the  more 
safe  Bnd  convenient  in  practice,  and  tend  materially  to  lighten  the  expense  and  bur- 
den of  litigation  in  a  vast  number  of  cases  which  must  be  constantly  arising.  If  I 
am  right  in  this,  the  plaintiff  should  have  given  the  defendant's  attorney  eight  days' 
notice,  and  had  his  damages  assessed  under  the  order  of  the  court,  before  entering  his 
jndgmenL"     i6.     And  see  Flynn  v.  Hudaon  River  JR.  J2.  Co,,,  6  Pr.  K.,  308 ;  and, 

seemingly  contra,  Trapp  y.N.Y,  4r  ^^^^  ^*  ^<  ^^-y  ^  ^^'^o  ^P'  ^*  ^^  ^^ }  ^ 
Pr.  R,217. 

e.  And  it  seems  that  although  the  summons  may  be  in  the  form  prescribed  by 
the  fint  subdivision  of  section  129,  and  no  objection  is  made  thereto  by  the  defend- 
ant before  jodgment,  yet,  if  the  action  be  in  fact  within  the  second  subdivision  of 
section  129,  the  plaintiff  cannot  take  judgment  pursuant  to  the  first  subdivision  of 
this  section,  and  if  he  do,  the  defendant  may  object  to  the  regularity  of  the  judg- 
ment    Clar  V.  Mallory,  1  Code  Rep.,  126 ;  Hewett  v.  Howell,  8  Pr.  R.,  346. 

d.  In  an  action  on  contract  agsinst  defendants  jointly  liable,  no  judgment  can  reg- 
ularly be  entered  until  the  time  to  answer,  of  all  the  defendants  served,  has  expired* 
Jaequ£9  v.  Greenwood,  I  Abbott,  230. 
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0.  '"Hie  right  to  take  jadgment  aftftinst  oii«  defeadaat  on  defiitiU,  before  (he 
other  haa  auswered  or  made  d«raalt,  only  applieo  to  eaa^s  where  a  8f*YerBl  jadgneot 
ii  proper,  and  oarnnot  authoriie  a  jndinneut  agaimt  both  dcfondanta,  even  no  fu  ai  to 
affect  only  partnership  property."    Jb, 

b.  Where  in  a  foreclotwe  action,  the  enntmoiM  stated  that  jndgment  woald  be 
taken  fer  a  specific  sum,  but  the  complaint  prayed  ooly  a  sale  and  payment  of  the 
proceeds,  the  motion  for  judgment  was  denied,  without  prejudice  to  a  ouCion  to 
amend  the  summona.    Wyant  v.  Reeve;  1  Code  Rep.  49. 

e.  And  where  in  an  action  to  recover  for  goods  sold  and  work  done,  and  claim 
of  a  judgment  for  a  certain  amount,  the  summons  stated  that  the  plaintiff  would  ap- 
ply to  the  court  ibr  the  relief  demanded  in  the  complaint,  was  in  fact  in  the  form  pre- 
acribed  by  subdiTision  2  of  section  129,  the  defendant  failed  to  answer,  and  on  the 
plaintiff's  applying  for  judgment,  his  application  was  denied  on  the  grwmd  that  bis 
summons  was  in  me  wrong  form.    Dihlee  v.  Mason,  I  Code  Rep.,  37. 

d.  In  an  action  for  an  assault,  &&,  where  defendant  omits  to  anawer,  tbsre  Sa  no- 
thing in  the  code  to  require  the  damages  to  be  asaeased  by  a  jury  at  the  oircuitt  and 
it  is  more  convenient  and  more  in  accordance  with  the  former  practice  to  have  the 
damages  assessed  hy  a  aheriff's  jury.  It  is  in  the  power  ai)d  diaeretion  of  the  jos- 
tice  at  special  term,  to  whom  application  is  made  for  judgment,  to  order  the  dama- 
ges to  be  assessed  by  a  sheriff's  jury.  Riekarda  v.  Swetxer,  3  Pr.  R.,  413,  414 ;  1 
Code  Rep.,  117 ;  8tttnly  v.  ilnoerson,  1  Code  Rep.,  52. 

e.  The  appointment  of  a  referee  in  an  action  for  assault  and  battery  to  assent  dam- 
ages, after  judgment  for  defbult  of  an  answer,  is  irregular.  Damages  in  such  csms 
most  be  assessed  by  a  sheriff's  jury.     Boyee  v.  Cometoek^  1  Code  Rep.  N.  S.«  290L 

/.  An  action  for  an  assault  and  battery  is  an  action  for  the  recovery  of  money  oaly. 
In  such  an  action,  damages  are  to  be  aaseased  by  a  jury«  onleia  the  ezaminatioa  of  a 
long  account  be  necessary.    Jh, 

g.  In  a  auit  for  partition,  commenced  by  summons  and  complaint  nndar  the  cede,  if 
any  of  the  defendants  do  not  answer  within  the  time  prescribed,  it  is  ■nneeesviy  ta^ 
enter  an  order  for  their  default.    Plaintiff  is  entitled  to  the  relief  daBaaded  in  his^ 
oomplaint     Wateon  v.  Brigham,  1  Code  Rep^,  67. 

h.  Where  the  relief  demanded  by  the  complaint  was  a  judgment  fat  the  return  of 
peraonal  property  or  ita  value,  and  no  answer  was  put  in,  it  was  held  that  the  plain- 
tiff might  elect  which  judgment  he  would  take,  but  that  he  could  not  be  allowed  ie 
take  judgment  in  the  alternative.  In  that  class  of  cases  the  judgment  mnt  be 
final  and  certain.     Commercial  Bank  v.  White,  3  Pk*.  R,  292 ;  1  Code  Rep.,  68. 

t.  Where  a  complaint  asks  for  specific  relief,  and  the  defendant  makes  oo  de* 
fence,  the  plaintiff  cannot  take  judgment  for  a  greater  amou.nt  than  is  asked  for  in 
the  oomplaint    Hurd  v.  Leavenworth,  1  Code  Rep.  N.  S.,  278. 

j.  The  plaintiff  in  the  complaint  naked  to  have  notes  to  the  Amount  of  $5,000 
delivered  up  and  cancelled,  and  to  have  judgment  for  02,000  ;  held,  thatajadf- 
ment  for  (7,000,  exceeded  the  relief  sought  in  the  oomplaint,  and  the  judgmaatwai 
wveraed.    Jb, 

k.  Upon  taking  a  judgment  for  want  of  an  answer  Sa  an  action  on  oontnet  for 
the  recovery  of  money  ooly,  Jf  the  oomplaint  is  verified,  it  is  not  necessary  to  tike 
pioof  of  tbe  plainliff'B  claim,    lb, 

h  "  By  the  words  *  the  like  proop  [in  subdivision  2]  I  understand  the  proof  of 
serving  the  summons  and  complaint,  and  that  no  answer  has  been  received.  No 
proof  is  necessary  if  the  complaint  is  sworn  to.  If  the  complaint  is  not  swors  to, 
and  tbe  proceedings  are  before  the  clerk,  be  is  required  to  take  proof  either  by  elim- 
ination of  the  plaintiff  or  of  witnesses.  A  similar  practice  seems  to  be  reqnirM  whsn 
the  application  for  relief  ia  made  to  the  ooart,"  per  Ingraham,  J.  Hmrd  v.  Lt^en- 
W9rthf  1  Code  Rep.  N.  S.,  279. 

m.  Where  after  judgment  entered  for  defiiult  of  an  answer,  the  phdntiff  reqviret 
a  refersBoe,  on  the  ground  that  the  taking  of  an  aooouat  ia  neaeasary,  he  will  be  re- 
quired to  do  more  than  state  generally  that  a  reference  is  necessary ;  he  moit  itate 
<)ircnmBtanoea  from  which  the  court  may  judge  of  the  nscassity  for  a  rofiueiioe; 
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Um  mhtm  ftftor  jodg^ent  i«r  want  of  a  plea  the  plaintiff  on  a  general  affidavit  that 
the  iaqoiry  invdred  the  eaaminetioa  of  a  long  accoont  asked  f^r  a  reference  to  as* 
certain  the  amoant  of  damagea,  Edmonda,  X,  said,  "  Caaea  of  this  kind  have  occurred 
where  tba  damagea  ooald  very  conveniently  have  heen  tried  by  aaberiff*a  jnry ; 
bat  where  the  plaintiff  on  on  affidavit  like  this  haa  obtained  an  order  of  reference, 
and  Jarfely  angmented  the  ooeta,  to  guard  against  anch  au  abuse,  I  shall  in  future 
exBct  from  the  plaintiff  a  sworn  copy  of  the  account  on  which  the  action  is  brought, 
so  that  the  court  may  judge  for  itself  as  to  the  necessity  of  a  reference.  Brown  v. 
MilUr,  1  Barb^  24. 

e.  As  to  the  meaning  of  the  phrase  '*  instrument  far  the  paytiunt  of  money 
otdf*  see  note  to  a.  162. 

Note  to  9ubd,  3. 

h.  This  snbdivisjon  haa  not  reoeived  jndioial  iuterpretaion  in  any  reported  eaae. 
As  we  undentand  the  praotioe  in^eaae  aialling  within  this  anbdivisioo,  it  is,-*after  the 
expiration  of  twenty  daya  from  the  termination  of  the  time  preacnbed  for  publica- 
tion, if  no  anawer  haa  been  reoeivedf  the  plaintiff  may  move  at  special  term  for  a  re- 
ferenoe  to  a  referee  toiake  proof  of  the  demand  mentioned  in  the  complaint,  and,  if 
the  defendant  be  a  non-reaident,  **  to  examine  the  plaintiff  or  his  agent  on  oath,  re- 
specting any  payments  that  have  been  made  to  the.  plaintiff  or  to  any  one  for  hia  use, 
on  account  of  such  demand."  Thia  inotion  ia  founded  on  the  order  for  publication, 
the  affidavit  of  mailing  copies  of  the  summons  and  complaint,  affidavits  of  the  publi- 
cation of  the  svmmona,  and  affidavit  of  no  answer  having  >been  received,  and  that 
the  defendant  ia  a  resident  or  a  non-reaideot  On  an  order  for  reference  being  ob- 
tained, the  referee  proceeda  in  the  usual  course  and  makes  his  report.  The  plaintiff 
nay  then  move  for  confirmation  of  the  referee's  report,  and  for  judgment. 

e.  The  above  ia  the  eonrae  usually  pursued,  and  seems  the  more  regular ;  but  we 
know  that  in  one  caae  the  plaintiff,  instead  of  moving  for  a  reference,  moved  for 
jod^ent  in  the  first  instance.  The  action  waa  a  money  demand  on  contract,  the 
defendant  a  non-resident,  and  the  service  had  been  by  publication.  The  plaintiff, 
on  the  order  for  publication,  affidavit  of  mailing  copies  of  the  summons  and  com- 
plaint, affidavit  of  publication,  affidavit  of  no  answer  having  been  reoeived,  and 
that  defendant  waa  a  non-reaident,  and  an  affidavit  of  the  plaintiff  that  the  amount 
claimed  by  the  complaint  waa  juatly  doe  and  owing,  and  that  no  paymenta  had 
been  made  to  him,  the  {daintiff,  or  to  any  one  for  his  use,  on  account  of  such  de- 
maad, -moved  for  judgment.  Rooaevelt,  J.,  before  whom  the  motion  waa  made, 
•aid  he  doubted  whether  the  affidavit  of  the  plaintiff  was  sufficient  proof  of  the 
demand  within  the  meaning  of  this  seotion ;  but  he  aUowed  the  plaintiff  to  take 
jodgmenU 

d.  The  question  seems  to  be, — ^is  an  affidavit  of  the  plaintiff  sufficient  proof  of 
the  demand,  and  will  hia  affidavit  aatisfy  the  requirement  that  he  shall  be  ^'  exam- 
ined  on  oath,'**  respecting  any  paymenta  ? 

e.  As  to  ^^  proof "  it  is  <*any  thing  which  serves  either  immediately  or  mediately 
to  eenvinoe  the  mind  of  the  truth  or  falsehood  of  a  fact  or  proposition."  Best  on 
Ev.  (BurriU,  Law  Diet.,  Proof).  And  see  Wills  on  Grim.  £v.,  2,  3 ;  GreenL  £v. 
1 ,'  Jacobs'  Law  Diet,  Proof 

/.  And  to  show  that  proof,  in  thia  section,  may  be  aatisfied  by  the  affidavit  of  the 
plaintiff, see  ank  It  by  which  the  plaintiff  ia  required  to  file  with  the  clerk  proof 
that  no  answer  haa  been  received.  Where  the  plaintiff  sues  in  person,  bis  affidavit 
is  the  only  roeaua  by  which  the  non-receipt  of  an  answer  can  be  proved,  and  the 
plaintiff's  affidavit  wonki  be  sufficient  proof 

g.  Again,  the  2d  of  the  rntea  of  the  ooort  of  appeals  requires  an  '*  afidanit 
proving'*  when  the  appeal  waa  perfected.  The  court  of  appeals  haa  held  that  an 
affidafH  of  the  plaintiff,  the  respondent,  was  an  *'  ofidaoit  proving!^ 

h.  And  an  ex  parte  affidavit  of  a  judgment  creditor  is  sufficient  *'  proof*  of  the 
return  of  an  ezeoution  unsatisfied  to  warrant  the  granting  an  order  under  aectien 
292.    CoRway  v.  Hitehingo,  9  Barb.,  378. 

i  Marine  potieiea  contain  a  clause  requiring  ** proof  of  2o««.*'    This  doea  not 
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I  mean  lacli  proof  u  wonid  carry  a  caaao  to  a  jary,  bat  only  aacb  aa  faniitliM''a  rea- 

aonabie  presnniption  or  the  loas  claimed.  Child  ▼.  Sun  Mat.  Int.  Co.,  3  Sand., 
26,  oonfirmiDg  on  thia  point  Talcot  ▼.  Marine  Ina.  Co^  2  Johna.  R.  130 ;  Bvktr 
y.  Phanix  /n«.  Co,^  8  lb,,  307 ;  Lawrence  v.  Ocean  Int,  Co,^  11  t'fr.,  442;  Pacific 
InM,  Co.  ▼.  Catlett,  4  Wend.,  83. 

a.  Oo  the  other  hand,  it  ia  said,  **  When  a  statute  reqairea  proof  to  be  made,  it 
mnat  be  made  by  legal  evidence,  onleas  from  the  context,  or  other  qaalifyiog  words, 
it  ia  apparent  the  legislature  intendbd  that  the  fact  mifrht  be  shown  by  affidtfTitorin 
some  other  manner.*'  Buffalo  and  State  Line  R.  jR.  Co.  ▼.  Reynolds,  6  Pr.  R, 
98 ;  and  in  Brown  v.  Hinchman^  9  Johna  R.,  75,  it  is  aaid,  '*  Proof  means  legal 
ei^idenoe,  and  that  cannot  be  by  the  parties*  own  oath  unless  the  statute  ejquesriy 
saya  so.**     Terry  ▼.  Fargo,  10  lb.,  114;  Steenburg  v.  Harty,  10  i&.,  167. 

6.  The  restitution  to  which  a  party  is  entitled  upon  the  reveraal  of  an  etToaeons 
judgment,  is  not  restitution  to  every  thing  he  has  lost  thereby,  at  least  not  to  every- 
thing he  has  lost  in  consequence  of  such  erroneous  judgment ;  he  recovers  what  is 
still  in  the  possession  of  his  adveraary,  but  not  every  thing  elae.  For  instance,  land 
sold  under  execution  issued  on  the  judgment,  aid  bought  by  a  third  party,  does  not 
revert  to  the  original  owner  on  the  reversal  of  the  judgment.  Lovttt  ▼.  (?enasa 
Ref.  Ch,,  12  Barb.,  63. 

Appeal  from  Judgment  by  default. 

c.  In  one  oaae  it  was  held  by  the  New  York  court  of  common  pleas^  that  where 
a  defendant  suffered  judgment  (o  be  taken  against  him  for  want  of  an  answer,  h« 
could  not  appeal  from  such  judgment.  Jonee  v.  Kip,  1  Ck>de  Rep.,  119;  bat  in 
Raynor  v.  Clark,  3  Code  Rep.,  230,  the  supreme  court  aaid.  All  that  a  party  ad- 
mita  by  suffering  a  default,  ia  the  truth  of  the  facta  alleged  against  him,  and  if  a 
declaration  under  the  former  aystem  did  not  contain  anfficient  to  ahow  a  cause  of 
action,  the  defendant  could  take  advantage  of  the  defect  either  by  motion  in  arreit 
of  judgment,  or  writ  of  error.  For  a  like  defect  in  a  complaint,  under  the  code,  the 
defendant  may  appeal  from  the  judgment  to  the  general  term.  The  form  of  the 
remedy  only  is  changed.     Calligan  v.  Hallett,  1  Cainea  R.,  104. 

See  aection  353. 

§  247.  Judgment  on  frivolous  demurrer ^  answer  j  or  reply. 

K  a  demurrer,  answer,  or  reply  be  frivolous,  the  party  pre- 
judiccd  thereby,  upon  a  previous  notice  of  five  days,  may  ap- 
ply to  a  judge  of  the  court,  either  in  or  out  of  the  court,  for 
judgment  thereon,  and  judgment  may  be  given  accordingly. 

d.  The  code  of  1848  had  no  corresponding  aection  to  this ;  and  under  that  code  it 
waa  at  first  held  that  a  motion  to  set  aside  a  demurrer  as  frivolous,  would  not  be  en- 
tertained, and  that  the  proper  course  was  to  place  the  cause  oo  the  calender.  Psr- 
tridge  v.  McCarthy,  1  Code  Rep.,  49.  And  in  another  case  it  was  said  there  ■  no 
law  for  treating  even  a  frivolous  demurrer  aa  a  nullity  ;  the  only  mode  of  getting 
rid  of  it  ia  to  put  it  on  the  calendar.  Swift  v.  De  Witt,  1  Code  Rep.,  25.  Bat 
under  these  rulings,  frivolous  pleadings  began  to  multiply,  and  the  court  WB8,as  itwers, 
forced  to  hold  that,  even  under  the  code  of  1848,  where  a  frivolona  answer  or  de- 
murrer waa  interposed  the  opposite  pariy  might  move  for  judgment,  aa  for  waat  of 
an  answer,  on  the  notice  prescribed  for  special  motions.  Noble  v.  Trowbridge,  I 
Code  Rep.,  38  ;  Hartneeo  v.  Bennett,  ib,  86 ;  Corning  v.  Haight,  ib.,  72.  And  it 
waa  further  held  that  a  party  did  not  waive  his  right  so  to  move  by  answering  soeh 
frivolous  pleading.  Stokee  7.  Hagar,  I  Code  Rep.,  84.  We. apprehend,  however, 
that  it  would  not  be  safe  to  move  under  thissection,  after  having  answered  the  plead- 
ing objected  ta 

e.  The  application  under  thia  section  ia  a  motion.     Roberto  ▼.  Clark,  10  Pr.  R, 
415. 
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a.  ItieenM  from  the  case  of  The  Weetern  R.  R.  Co.  v.  Kortright  (10  Pr.  R., 
4S7),  thata  motion  aodor  th'n  aection  may  be  made  at  ohambera,  but  it  has  been 
heM  that  the  motion  to  strike  oat  a  pleading  as  frivolonB  must  be  made  at  the  special 
term,  and  that  the  order  for  that  purpose  cannot  be  granted  at  chambers.  Darrow 
▼.MUler»3  Code  Rep,  241. 

A.  A  motion  for  judgment,  on  the  ground  that  a  demurrer  put  in  to  the  complaint 
is  fHfokKM,  may  be  made,  although  twenty  days  have  not  elapsed  since  the  service 
of  the  demurrer.  If,  within  the  twenty  days  allowed  for  amending,  the  party  so 
amend  the  demurrer  that  it  is  no  longer  frivolous,  the  motion  will  be  denied  without 
ooBli.    Carrte  r.  Baldwin^  4  Band.,  690. 

c.  There  is  no  time  limited  within  which  the  motion  is  to  be  made.  Darrow  v. 
MilUr,  3  Code  Rep.,  241.  • 

i.  The  motiou  may  be  made  on  the  copy  of  pleading  served,  and  no  affidavit  ia 
necessary.    75. 

t.  The  judgment  must  be  granted  or  refused  on  what  appears  upon  the  pleadings 
ilone,  and  an  affidavit,  if  served,  could  not  be  taken  into  account  in  deoidmg  this 
question.  In  this  respect,  it  is  like  a  motion  in  oourt  for  judgment  upon  demurrer, 
or  upon  a  pleading  not  answered.  By  this,  it  ia  merely  intended  that  no  affidavit 
need  be  served  with  the  motion  papers ;  for  if  the  defendant  do  not  appear  to  oppose 
the  motion,  the  plaintiff  must  give  proof  of  the  reception  of  the  answer  and  of  the 
service  of  the  notice  of  motion.     lb, 

f.  To  aothoriie  the  granting  of  judgment  under  this  section,  the  notice  of  motion 
must  ask  either  for  *'  judgment"  or  "  relief;"  and  where  a  notice  of  motion,  after  ask- 
ing for  an  order  to  strike  out  an  answer  as  frivolous,  concluded  by  asking  for  such 
other  *'  order,*'  &e.,  it  was  held,  that  under  such  a  notice  relief  could  not  be  given 
under  this  seetioxi,  because  the  relief  granted  in  this  section  is  not  an  order,  but  a 
jodgment.    lb.     Roe  v.  Waahington  Mutual  Jna,  Co.,  1  Code  Rep.  N.  S.,  185. 

g.  On  a  motion  to  strike  out  a  pleading  trnfrivolouB^  whether  or  not  it  is  verified 
makes  no  difference.  (Reed  r.  Lnteon,  1 5  Barb.,  1 7).  Although  a  verification 
may  possibly  sare  an  answer  from  being  struck  cot  as  false,  it  has  no  such  potency 
■s  to  protect  it  from  being  adjudged  frivoloue.  Thorn  v.  N.  Y.  Central  Mills,  10 
Pr.  R^  25  ;  Sherman  r.  N,  Y.  Central  Milla,  1  Abbott,  187. 

h.  Where  on  an  order  to  show  cause  returnable  in  two  days,  the  plaintiff  moved 
that  the  answer  be  struck  out  as  sham,  frivolouR,  and  irrelevant,  and  the  court  held 
the  answer  not  frivolous  nor  irrelevant,  but  that  they  could  not,  on  an  order  to  show 
cante  returnable  in  two  days,  adjudge  the  answer  frivolous  and  order  judgment, 
Lf/erff  V.  Snediker,  1  Abbott,  41, — ^the  remedy  for  the  plaintiff',  if  any,  was  to 
move  on  a  notice  of  five  days  (or  judgment  on  account  of  the  frivolousneas  of  the  an- 
swer,   lb, 

i.  The  coQTt  will  not  strike  out  a  demurrer  as  frivolous,  unless  it  appears  to  be 
taken  merely  for  the  purpose  of  delay,  or  uuless  the  grounds  of  demurrer  set  forth 
as  clearly  nntenablo.    Neefue  v.  Kloppenburg,  2  Code  Rep.,  76. 

j.  In  a  case  of  doubt,  the  oourt  will  not  adopt  the  stringent  and  summary  mode 
of  giving  judgment  by  striking  out  a  pleading  as  frivolous.  Per  Crippen,  J.,  in  Tern* 
pie  y,  Murray,  6  Pr.  R,  331;  and  see  to  the  same  effect,  Rue  v.  Waehingtoa 
Mutual  ln$.  Co.,  1  Code  Rep.  N.  S.,  185. 

h*  An  answer  which  denies  a  material  allegation  in  the  complaint,  cannot  be 
struck  out  as  **  frivolous.**  Davie  v.  Potter,  2  Code  Rep.,  99  ;  Temple  v.  Murray, 
6Pr.  R.,  331. 

/.  In  Scovell  ▼.  Howell,  2  Code  Rep.,  33,  the  answer  avowedly  addressed  itself 
to  the  plaintiff'*s  bill  of  particulars,  instead  of  to  the  complaint,  and  the  plaintiff*  moved 
ander  this  section  for  judgment;  but  the  court  said  the  answer  was  inet^ffieient,  and 
if  "plaintiff' had  demurred,  he  undoubtedly  would  have  succeeded  ;  but  he  has  mis- 
taken his  remedy  '*  by  asking  for  judgment  under  this  section ;  and  the  motion  was 
denied. 

m.  In  Darrow  v.  Miller,  3  Code  Rep.,  241,  Sill,  J.,  aud,  The  mischiefs  which 
•ectaon  152  and  aection  247  were  designed  to  remedy,  have,  I  think,  aa  well  as  the 
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ramediei  themselvM,  been  lomewhat  confonnded  ;  and  hit  Honor  eame  to  tfa«  on- 
duMon  in  that  ease»  that  to  authorize  an  order  npon  a  motion  to  strike  oot  an  u* 
Bwer  aa  frivolous,  it  must  appear  that  the  answer  is  a  '*  aham  pleading,''  wbioh  does 
not  necessarily  follow  from  its  being  merely  frivolous. 

a.  *'  A  frivolouB  answer  is  quite  different  from  a  sham  answer.  It  is  an  answer 
wbich|  if  true,  does  not  contain  any  defence  to  any  part  of  the  plaintiff's  came  of 
action  ;  and  its  insufficiency  as  a  defence  must  be  so  glaring;  that  the  court  eaa  de- 
termine it  npon  a  bare  inspection,  without  argument.  It  diffisrs  totally  from  a  sham 
answer  in  this,  that  the  one  is  always  assumed  to  be  true,  and  the  other  most  always 
be  proved  to  be  false ;  one  is  always  bad  on  its  face,  the  other  generally  goad ;  one 
la  decided  by  inspection,  the  other  by  proof  aliunde,  I  cannot  concur  with  thote 
who  suppose  sham  and  frivolous  pleadings  are  oonfonoded  under  the  code.  I  think 
they  occupy,  as  they  always  did,  distinct  grounds''  Per  Barcnlo^  J.,  in  NiehtU  v. 
JoM9t  6  Pr.  R.,  358 ;  and  to  the  like  effect  is  Jj^erU  v.  Snediktr,  1  Abbott,  42. 

5.  When  the  entire  ansWier  is  frivolous,  it  cannot  be  struck  oat  under  lectlon 
152  or  160:  the  proper  motion  is,  under  section  247,  for  a  final  judgment  Such  a 
motion  is  a  substitute  for  a  demurrer,  and  raites  substantially  the  same  questions ; 
although,  as  we  have  frequently  said,  the  motion  will  not  be  granted  nnleas  theiaiM 
taken  by  the  answer  is  plainly  immaterial,  or  the  defence  set  up  manifeatly  grooiid* 
leas;  still,  as  the  judgment  given,  even  where  such  is  the  opinion  of  the  jndfs  or 
court,  may  be  erroneous,  the  defendant  has  the  same  right  to  have  it  reviewed  npon 
an  appeal  as  if  given  on  demurrer  ;  and,  consequently,  to  enable  him  to  exerciae  dur 
right,  the  answer  instead  of  being  striken  out  must  remain  upon  the  record.  Accord- 
ing to  the  practice  that  prevailed  before  the  code,  a  frivolous  as  well  as  a  sham  plea 
might  be  stricken  out  upon  motion ;  but  a  frivolous  plea  was  then  nndentood  ti> 
mean  not  simply  a  plea  bad  upon  its  face,  but  one  which,  in  the  opinion  of  the 
courts  had  been  certainly  interposed  in  bad  faith  for  the  mere  purpose  of  delay. 
Hence,  sham  and  frivolous  pleas  were  frequently  confounded  ;  and,  indeed^  the  term 
sham  was  indiscriminately  applied  to  both.  But  the  code  has  carefully  dJstingoiihed 
sham  and  frivolous  answerj,  and  has  restored  the  words  to  their  original  an<Lappro> 
priate  sense.  The  distinction  between  them  is  that  which  is  stated  by  Mr.  Jostics 
Duer,  with  the  assent  of  the*  court,  in  Brown  v.  Jeniwn  (3  Sand.,  732 ;  I  Cods 
Rep.  N.  S.,  156).  A  sham  answer  is  good  upon  its  face,  but  false  in  bct^  a  frivol- 
ous answer  denies  no  material  averment  in  the  complaint,  and  seta  up  no  defence." 
Per  Oakley,  Ch.  J.  (Duer,  Campbell,  Bosworth,  and  Emmett,  J  J.,  concurring) 
HuU  V.  Smithy  8  Pr.  R.,  150. 

e.  The  ooncluding  paragraph  of  the  opinion  in  Hull  v.  Smith,  supra,  is  in  these 
words:  **'  It  is  true,  it  is  said  in  Brown  v.  Jentson,  that  a  frivolous  answer  may  be 
striken  out  on  motion ;  but  this,  we  are  satisfied,  is  not  correct  where  the  objection 
applies  to  the  entire  answer.  Where  one  only  of  two  or  more  defences  is  frivolotu, 
if  it  is  also  irrelevant  or  redundant,  as  will  generally  be  the  case,  it  may  be  stricken 
out  under  section  160;  but  when  it  is  simply  frivolous,  the  plaintiff  will  be  obliged. 
to  demur.'' 

d»  Where  a  defendant  by  his  answer,  duly  verified,  denies  any  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  troth  of  a  material  allegation  in  the 
complaint,  the  plaintiff  cannot  on  affidavits  showing  that  the  fact  alleged  was  within 
the  personal  knowledge  of  the  defendant,  move  to  strike  out  the  answer  as  sham,, 
false,  and  frivoloas.     Caswell  t,  Butknellt  14  Barb.,  393. 

e.  In  an  action  against  H.  S.  and  C  S.  S.,  on  a  promissory  note  made  byH.  S. 
payable  to  the  order  of  and  indorsed  by  C.  S.  S.,  an  answer  stating  that  the  note 
was  made  for  the  accommodation  of  the  payee  is  clearly  frivolous.  Andrews  v. 
Storms,  5  Sand.,  609. 

/.  In  an  action  against  the  maker  of  two  promissory  notes,  made  payable  to  tbs 
order  of  the  defendant,  and  by  defendant  delivered  to  the  plaintiff — the  com- 
plaint averred  the  making  of  the  notes  by  the  defendant,  that  he  delivered  them  to 
plaintifi^  and  that  plaintiff"  is  the  real  party  in  interest  in  this  action."  The  de- 
fendant answered,  that  he  had  *  no  knowledge  or  information  sufficient  to  forma 
belief  whether  the  plaintiff  was  the  lawful  holder  and  owner  of  the  two  notes.** 
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Bosworih  J.  held  the  answer  to  be  friToIoae,  and  gives  this  reason — **  It  [the  answer] 
admits,  therefore,  the  making  and  delivery  of  the  notes  to  the  plaintiff,  that  they 
are  nopaid,  that  he  is  the  rral  party  in  interest  in  the  action,  but  professes  ignorance 
wheiher  be  is  the  lawful  holder  and  owner  ;  on  the  facts  admitted,  he  is  in  judgment 
of  law  the  lawful  owuer  and  holder,  and  on  producing  the  notes  at  the  trial  he  is 
entitled  to  recover  ;  and  the  answer  contains  no  allegation  of  fact  which,  if  proved, 
woold  be  a  defence."  FUury  v.  Roget,  5  Sand.,  646.  It  appears  from  the  report 
of  this  case,  that  on  the  motion  the  defendant  produced  an  affidavit,  in  which  he 
■wore  that  the  answer  was  not  put  in  merely  for  delay,  but  in  good  faith ;  that  he 
*'  believed  the  plaintiff  bad  parted  with  all  right,  title,  and  ownership  in  and  to  the 
said  notes,  and  is  now  suing  on  said  notes  for  the  benefit  of  some  other  and  third 
party.''  The  affidavit  was  disregarded,  because  it  did  not  state  any  ground  on  which 
the  defendant  formed  his  belief. 

a.  In  an  action  on  a  promissory  note,  the  complaint  set  forth  a  copy  of  the  note, 
and  alleged  that  the  plaintiff  was  the  lawful  holder  and  owner  thereof,  and  that  de* 
feodants  had  not  paid  same,  and  were  indebted  to  plaintiff  in  the  amount  thereof. 
The  defendants  by  their  answer  admitted  making  the  note,  **  but  they  deny  the  alle- 
gation of  nonpayment,  and  that  they  are  indebted  to  plaintiff  on  said  note,  or  by 
reason  of  the  making  thereof,  or  that  said  note  or  any  part  thereof  is  justly  due  or 
owiD|^  by  them.'*  The  complaint  and  answer  were  verified.  Plaintiff  moved  to 
strike  oat  as  (ake  and  frivolous  all  the  answer,  except  so  much  as  admitted  the  mak- 
ing the  note.  Welles,  J.  granted  the  motion  with  costs,  and  said,  **  Under  these 
denials  no  new  matter  would  be  admissible  in  evidence.  The  plaintiff  would  have 
nothing  to  prove  upon  the  trial,  as  the  making  the  note  is  admitted.  There  is 
nothing  the  defendants  could  give  in  evidence  under  this  answer.  They  could  not 
prove  payment,  because  they  have  not  set  it  up  in  their  answer ;  and  so  of  any  other 
imaginable  defence.  Having  admitted  the  making  the  note,  and  not  having  set  vp 
any  fact  showing  why  they  ought  not  to  pay  it,  their  liability  to  pay  is  a  legal  con- 
clusion from  which  the  defendants  cannot  escape,  as  they  have  not  prepared  the 
way  by  4heir  answer  for  giving  any  defence  in  evidence."  The  motion,  it  seems  to 
ns,  shoold  have  been  to  strike  out  the^  portion  of  the  answer  objected  to  as  irrelevant 
or  redundant,  under  section  160,  and  not  as  frivolous.  Frivolous  is  when  the  whole 
pleading  it  irrelevanU    Edeon  v.  Dillaye,  8  Pr.  R.,  274. 

6.  A  denial  in  the  answer  that  plaintiff  is  the  lawful  owner  of  the  note  sued  on 
(after  an  admission  that  the  note  is  in  the  possession  of  the  plaintiff^,  and  that  the 
defendant  is  indebted  to  the  plaintiff  thereon,  raises  no  issue  whatever,  but  b  a  de- 
nial merely  of  a  conclusion  of  law,  which  as  such  the  judge  upon  the  trial,  so  far 
from  admitting  evidence  under  it,  is  bound  to  disregard  as  irrelevant  and  nugatory. 
Gunter  ▼.  CatUn,  I  Duer,  253. 

CL  Where  a  complaint  by  an  endorser  of  a  promissory  note,  alleged  that  the 
plaintiff  was  the  *^  lawful  holder  *'  of  the  note,  and  the  defendant  demurred,  alleging 
for  e^uae,  that  it  did  not  appear  by  the  complaint  that  the  plaintiff  was  the  '*  owner" 
of  the  note,  the  court  refused  a  motion  to  set  aside  the  demurrer  as  frivolous.  Beech 
▼.  OuUupj  2  Code  Rep.  66.  That  case,  however,  has  been  overruled  and  disregarded 
in  numerous  cases. 

d.  An  answer  which  denies  knowledge  or  information  sufficient  to  form  a  belief 
that  the  defendant  (a  corporation)  made  its  promissory  note,  ae  it  ia  set  out  in  the 
ecmplointt  simply  denies  the  making  the  note  under  all  the  circumstances,  of  lime, 
plaoe,  and  form,  as  stated  in  the  complaint,  thus  leaving  it  entirely  uncertain  whether 
a  material  or  immaterial  issue  was  designed  to  be  presented.  In  this  respect  the 
answer  controverted  so  familiar  and  well-settled  a  rule  of  pleading,  that  it  is  frivo- 
looa.     Sherman  v.  N,  Y,  Central  Mille.     I  Abbott,  191. 

e.  In  an  action  on  a  promissory  note,  payee  against  maker,  an  answer  that  the 
note  was  not  presented  for  payment  at  the  time  it  became  due,  and  at  the  place  at 
which  it  was  made  payable,  without  any  allegation  of  payment  or  tender  of  payment, 
at  ilie  time  and  place  when  and  where  the  note  was  due  and  payable,  raises  an  im- 
material issue,  and  may  be  struck  out  as  frivolous,  or  if  it  be  the  only  defence  set 
np,  the  plaintiff  may  move  for  judgment.     Tompkine  v.  Acer,  10  Pr.  R.  309. 

/.  To  a  complaint  alleging  that  the  defendants  made  their  promissory  note,  pay- 
aUa  to  their  own  order,  and  indorsed  and  delivered  it  to  the  plaintiffs,  and  that  <*  the 
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plaintiffii  are  now  th«  lawful  bolden  and  ownen  of  the  note,"  an  aoawor  mhUk 
Btatoa  ouly  that  the  defeDdaota  have  not  any  kaowlodi^e  or  information  anfficieat  to 
form  a  belief  whether  the  plaintiffii  are  **  the  ownen  of  the  note,''  and  **  are  jaatly 
entitled  to  have  and  demand  payment  of  the  aame,"  would  be  clearly  friTolooa,  be- 
oauae  *  the  unoootroverted  allegationi  in  the  complaint,  abow  poaaaaaion  and  property 
in  the  plaintiSk**    HigginB  ▼.  RoekweU^  2  Dner,  653. 

a.  Complaint  on  promiwory  note,  payee  agfainat  maker,  the  allegation  being 
that  the  defendant,  a  corporation,  made  the  note  by  their  afrent ;  the  anawer,  Teri- 
fied  by  one  of  the  membera  of  the  corporation,  allet^ed  that  the  defendant  (the  cor- 
poration) had  **  no  knowledge  or  information  auffieient  to  form  a  belief  that  it  did  at 
the  time,  for  that  purpooe  atated  in  the  complaiotf  by  ita  authorized  ageut,  make  its 
promissory  note  by  the  name  and  for  the  amoant  and  aa  in  thia  respect  aet  forth  in 
the  complaint,*'  on  motion,  the  answer  was  adjudged  frivoloua,  and  judgment  |riv«n 
for  the  plaintiff  Tkorn  v.  N.  IT.  Central  MiUt.  10  Pr.  R.  SO;  Siemau  y.  N.  Y, 
Central  MilU,  1  Abbott.  187. 

h.  Where  the  complaint  alleged  the  making  of  a  note  by  the  defendant  J.  T., 
payable  to  the  order  of  the  defen(Sint  W.  T.,  and  that  J.  T.  delivered  the  note  to  W.T., 
"  who  thereapon  indorsed  the  aame  and  duly  delivered  it,  and  said  note  before  it  be- 
came due  waa  duly  delivered  to  and  came  into  the  possession  of  the  plaintiff  The 
defendant  demurred,  and  specified  aa  ground  of  demurrer,"  that  the  complaiot  did 
not  state  that  the  note  waa  delivered  to  the  plaintiff  by  said  William  Totten,  w  by 
any  lawful  holder  or  owner,  nor  how  the  nute  came  mto  the  plaintiff  'a  possession. 
On  motion,  the  demurrer  waa  held  not  to  be  frivoloas.  Parker  v.  Totten,  10  Fr. 
R.,  233. 

e.  Where  a  defendant  does  not  in  his  answer,  in  an  action  for  aaaault  and  bat- 
tery, take  a  direct  iasoe  upon  the' foot  whether  an  aaaault  waa  or  waa  not  committed, 
but  merely  states  matter  controverting  the  degree  of  aggravation  by  which  it  vu 
characterized,  the  plaintiff's  remedy  is  to  move  for  judgment  under  §  247  of  the 
code  on  account  of  the  frivolouaueas  of  the  anawer.    Lane  v.  Oilberty  9  Pr.  R,  150. 

d.  If  a  defendant  cannot  take  iasne  in  such  action  upon  the  material  allegatioat 
in  the  complaint,  either  by  denial  or  jnatification,  he  ahould  not  anawer  at  all.  Ho 
oan  give  in  evidence  his  mitigating  eircumstancea  before  a  aheriff  *s  jaiy  on  an 
assessment  of  danuigea.    lb, 

e.  In  an  action  on  a  promissory  note,  indoreee  against  maker,  an  answer  denying 
that  the  payee  named  in  the  note  delivered  it  to  the  plaintiff,  is  not  frivoloos.  Met^ 
ropolitan  Bank  v.  Lord,  1  Abbott,  185. 

/.  The  decision  of  a  judge  at  chambers  on  amotion  under  this  section  is  an  order, 
and  ia  appealable  to  the  general  term,,(We«^  R.  R.  Co,  v.  Kortright^  lOPr.,  R. 
457) ;  and  per  Harris,  J.  **  The  defendant,  if  he  will  take  iasue  with  the  plaintiff  on 
the  facts  of  the  case,  must  either  deny  some  material  allegation  atated  in  thecemplaiBt, 
or  Btate  some  new  matter  constituting  a  defence  or  counter-claim.  If  the  wumet 
does  neither,  the  plaintiff  instead  of  demurring,  aa  under  the  foriner  practioe,  may 
move  summarily  for  judgment  upon  the  answer.  If  the  judge  to  whom  he  ap|ilies 
b  of  opinion  that  the  answer  does  not  tender  to  the  plaintiff  a  material  iasne,  be  is 
to  give  judgment  accordingly.  In  other  worda,  he  ia  to  make  an  order  that  the 
plaintiff  is  entitled  to  judgment  notwithstanding  the  answer.  The  deciaioais  aot 
the  determination  of  an  issue.  On  the  contrary,  it  ia  determined  that  no  isane,  aDch 
aa  the  law  authorizes,  baa  been  joined.'' 

g.  The  application  under  this  section  t«  a  summary  trial  of  an  iasne  of  law,  and 
the  decision  on  such  application  is  a  judgment  Bentley  v.  Jonee,  3  Code  Ref^ 
37;  4  Pr.  R.  335 ;  Kingv,  Stafford,  5  lb.  30;  Roberto  v.  Aferrtaoa,  7  lb,  396 ; 
Lawrence  v.  Paris,  lb,  354 ;  Hull  v.  Smith,  8  lb,  150  ;  but  it  haa  been  said  the 
application  for  judgment  under  this  section  is  not  a  trials  it  is  mors  analogous  to  the 
application  for  the  relief  demanded  under  the  aecond  aubdiviaion  of  the  246tb  sec- 
tion. **  The  plaintiffs  aay,  in  effect,  that  they  have  received  no  such  plesdiag  as 
the  code  declarea  to  constitute  an  answer  ;  that,  although  they  have  been  served 
with  a  paper  purporting  to  be  the  defeodant'a  anawer,  it  ia,  in  fact,  not  an  answer." 
Gould  V.  Carpenter,  7  Pr.  R,  98.,  and  see  untie  f,^  empra.  The  qoaation  is  importtnt 
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m  TCfardi  th«  amoiuit  of  cotls  on  tncb  an  application,  an^t  is  conndered  in  the 
note  to  MO.  307 

(k  How  is  a  decision  onder  this  seotion  to  b9  reviewed  ?  The  cases  that  hold 
sndi  a  dedsioo  to  be  a  judgment,  also  hold  that  to  review  soch  a  decision  a  judg- 
ment most  be  entered  and  an  appeal  taken  therefrom ;  while  the  cases  which  hold 
snch  a  decision  to  be  an  order,  hold  also  that  a  review  may  be  had  by  an  appeal  from 
sndi  order,  under  section  343. 

5.  The  words  fm  this  section)  "judgment  may  be  given  accordingly/'  do  not 
neocBsarfly  require  or  permit  judgment  to  be  entered  by  the  clerk,  on  the  decision 
of  the  judge,  for  the  sum  mentioned  in  the  complaint,  without  any  assessment  of 
damage^  or  proof  as  to  the  amount  due  the  plaintiff  This  would  work  gross  injustice, 
espeoia/Iy  where  the  action  is  in  tort,  or  on  contract  for  unliquidated  damages.  The 
idea  that  judgment  is  to  be  immediately  entered  in  such  cases  is  negated  by  section 
369.  If  judgment  be  ordered  for  the  plaintiff,  there  must  be  a  reference  or  writ  of 
ioqairy  in  ali  the  eases  in  which  they  would  be  required  if  no  answer  had  been 
served*    KUg  v.  Stafford.  5  Pr.,  R.  30. 


Chafteb  II. 
Issues  and  the  mode  of  tried. 

SccTKMf  348.  The  different  kinds  of  israes. 

S49.  IsM]»oflaw. 

25a  Issae  of  faet 

251.  On  issues  of  both  law  and  fact,  the  issue  of  law  to  be  fint  tried. 

^  252.  Trial  defined. 

*  253.  Issues,  how  tried. 

254.  Other  issues  to  be  tried  by  the  court. 

255.  Issues^  where  to  be  tried. 

256.  Either  party  may  give  notice  of  trial.    Note  of  issue. 

257.  Order  of  disposing  of  issues  on  the  calendar. 

§  248.  [203.]    The  different  kinds  of  issues. 

Xsenes  arise  upon  the  pleadings,  when  a  fact  or  conclusion 
of  law  is  maintained  bj  the  one  party  and  controverted  by  the 
other.    They  are  of  two  kinds, — 

1.  Of  law;  and 

2:  Of  fact. 

§249.  [204.]  Issue  of  law. 

An  issue  of  law  arises, 

Upon  a  demurrer  to  the  complaint,  answer,  or  reply,  or  to 
some  part  thereof. 

§  250.  [205.]  (Amended  1849.)    Issue  of  fact. 

An  issue  of  fact  arises, 

1.  Upon  a  material  allegation  in  the  complaint  controvert- 
ed by  the  answer ;  or, 

2.  Upon  new  matter  in  the  answer  controverted  by  the 
reply;  or, 
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3.  Upon  ne\^  matter  in  the  replj,  except  an  issne  of  law  is 
joined  thereon. 

§  251.  [206.]  On  issues  ofhoth  law  andfacty  the  issue  of 
law  to  he  first  tried^ 

Issues  both  of  law  and  of  fact  may  arise  npon  different  parts 
of  the  pleadings  in  the  same  action.  In  such  cases  the  issues 
of  law  must  be  first  tried,  nnless  the  court  otherwise  direct. 

a.  Where  there  were  issnes  of  law  and  fact  in  a  case,  and  both  paitiM  notioed 
the  cause  for  trial  on  the  inue  of  fact,  and  the  iasne  of  fact  was  tried  withont  ob- 
jection before  the  issues  of  law,  it  was  afterwards  contended  that  the  trial  wis  irreg- 
ular, becaose  the  issue  of  law  was  not  first  tried ;  but  it  was  held  in  the  superior 
court,  all  the  judges  concurriufTf  that  both  parties  haying  noticed  the  issue  of  &et 
for  trial,  had  consented  to  its  being  first  tried,  and  it  most  be  deemed  t^ave  been 
first  tri^  by  order  of  the  coart     Warner  y.  Wiger$,  2  Sand,  635. 

b.  In  the  case  last  cited  it  was  announced  that  the  future  practice  of  the  supe- 
rior court  would  be,  "  that  wheoeyer  a  cause  was  moyed  on  the  trial  calendsr  ia 
which  tliere  was  an  issue  of  law  pending,  the  court  will  theu  determine  whether  the 
issue  of  fact  shall  be  first  tried  or  not,  and  it  is  not  necessary  to  obtain  a  prerioos 
order  on  the  subject." 

c.  The  practice  was  settled  under  our  former  system,  and  there  is  nothing  in  (he 
code  that  changes  it  in  this  respect,  that  where  there  is  an  issue  of  law  and  an  iaoe 
of  fact  in  a  cause,  no  judgment  for  costs  can  be  entered  in  fayor  of  the  party  who 
preyails  on  the  issue  of  law,  until  the  issue  of  fact  is  disposed  of."  Maaiert  y.  B»' 
nard,  6  Pr.  R.,  114. 

§262.  [207.]  (Amended  1849-1851-1862.)     Trial  defined. 
A  trial  is  the  judicial  examination  of  the  issues  between  the 
parties,  whether  they  be  issnes  of  law  or  of  fact 

d.  The  amendment  of  1852  restores  this  section  to  the  precise  wording  of  the 
same  section  in  the  code  of  1849. 

e.  This  section  is,  so  far  as  an  issue  of  fact  is  concerned,  merely  declaratory  of 
the  ezwting  law.  (3  filk.  Com.  330.)  It  is  true,  it  includes  the  ezamiDsUoo  of 
iMues  of  law  as  well  as  of  fact,  within  its  definition,  so  that  what  was  formerly  as 
<'  argument "  or  **'  hearing  '*  is  now  a  trial.  This  is  the  only  difierence  between  a 
trial  under  the  code,  and  under  the  former  system.  Per  Gridleyt  J.»  in  Dodi^- 
Curry,  4  Pr.  R.,  123, 134. 

/.  The  takiDg  a  dismissal  of  the  complaint  under  section  258,  was  held  to  be  a 
trial,  within  the  definition  of  a  trial  contained  in  this  section.  Dodd  y.  Cmny^  4  ?t. 
R.,  123. 

g.  Whether  the  hearing  of  a  motion  for  judgment  on  a  friyolous  demurrer,  aader 
section  247,  is  a  trial  {Gould  y.  Carpenter,  7  Pr.  R.,  98  ;  Roberte  y.  tforrMSSi  Ih. 
396 ;  Lawrence  y.  Davie,  lb.  354 ;  Hull  y.  Smith,  8  lb.  149) ;  and  whether  a  mo- 
tion to  dismiss  a  complaint  for  not  proceeding  with  the  action,  is  a  trial  {THefngh 
y.  Dickt  8  Pr.  R.,  33);  also  whether  an  application  for  judgment  nnder  section  S46 
is  a  trial, — are  questions  important  as  regulating  the  amount  of  coeis  on  sueh  mo- 
tions,and  are  considered  with  that  yiew  in  the  note  to  section  307  ;  and  see  oote  to 
aeetiou  247,  p.  356,  g. 

i.  An  issue  of  law  on  demurrer  may  be  brought  on  to  argument  at  aipeoal 
term,  held  in  a  different  county  in  the  dietriet  from  that  indicated  aa  the  place  of 
trial  in  the  complaint.     Ward  y .  Davie,  6  Pr.  R.,  274. 
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§  253.  [208.]    (Amended  1849-1 852.)    Issues,  how  tried. 

An  issue  of  law  must  be  tried  by  the  court,  unless  it  be 
referred,  as  provided  in  sections  two  hundred  and  seventy  and 
two  hundred  and  seventy-one.  An  issue  of  fact  in  an  action  for 
the  recovery  of  money  only,  or  of  specific  real  or  personal 
property,  or  for  a  divorce  from  the  marriage  contract  on  the 
ground  of  adultery,  must  be  tried  by  a  jury,  unless  a  jury  trial 
be  waived  as  provided  in  section  two  hundred  and  sixty-six, 
or  a  reference  be  ordered  as  provided  in  sections  two  hundred 
and  seventy,  and  two  hundred  and  seventy-one. 

m.  Prior  to  the  amendment  of  1852,  this  sectica  read  :  "  Whenever  in  an  action 
for  the  reoorery  of  money  only,  or  of  specific,  real  or  personal  property,  there  shall 
be  an  ierae  of  fact,  it  mnst  be  tried  by  a  jary,  uoless  a  jory  trial  be  waived  as  pro- 
vided in  section  266,  or  a  reference  be  ordered  as  provided  in  sections  270  and  271." 

6.  The  words  **  specific,  real  or  personal  property''  in  this  section,  relate  to  per- 
sonal property,  which  was  formerly  the  subject  of  an  action  of  replevin,  and  does 
not  relate  to  claims  in  equity.  Cahoon  v.  PreBident^  ^c.,'o/  Bank  of  Utiea,  4  Pr. 
R.,  423',  S  Code  Rep.,  110. 

.c.  In  the  cases  where  the  trial  of  issues  of  fact  is  not  provided  for  in  this  section, 
if  e'ther  party  desires  a  trial  by  jury,  such  party  must  wilhm  ten  days  after  issne 
joined  give  notice  of  a  special  motion  to  settle  the  issues,  and  the  court  or  judge 
may  settle  the  issues,  or  may  refer  it  to  a  referee  to  settle  the  issues.  Such  issues 
mnst  be  settled  in  the  form  prescribed  in  section  72  of  this  code.  See  Rule  69  of 
Supreme  Court  Rules,  in  Appendix. 

d.  The  court  has  no  power  to  send  an  issue  of  fact  to  be  tried  by  a  sheriff's  jury.'* 
DoUn  V.  Peitff,  4  Sand.,  673. 

e.  A  trial  by  jury  cannot  be  demanded  as  a  matter  of  right  in  a  suit  commenced 
in  the  late  court  of  chancery,  to  foreclose  a  mortgage,  and  transferred  to  the  sn- 
prema  coart  under  the  constitution  of  1846.    Palmer  v.  Lawrenee,  1  Selden  389. 

§  254,  [209.]  (Amended  1849.)  Other  issites  to  he  tried  5y 
the  court. 

Every  other  issue  is  triable  by  the  court,  which,  however, 
may  order  the  whole  issue,  or  any  specific  question  of  fact 
involved  therein,  to  be  tried  by  a  jury  ;  or  may  refer  it,  as  pro- 
vided in  sections  270  and  271. 

/.  The  effect  of  sections  253,  254,  is  to  throw  the  trial  of  all  questions  of  fact,  in 
tlie  old  common-law  actions,  upon  the  court  and  jury,  and  at  the  same  time  to  throw 
the  trial  of  the  whole  class  of  equity  suits  upon  the  court  without  a  jury,  unless  for 
•ome  special  reason  the  court  shall  order  such  issue  to  be  tried  by  a  jury.  Hill  y. 
MeCarthy,  3  Code  Rep.,  50. 

§  255.  [210.]  (Amended  1849-1851-1852.)    Issues,  where 

to  he  tried. 

All  issues  of  fact,  triable  by  a  jury  or  by  the  court,  must  be 
tried  before  a  single  judge.  Issues  of  fact  in  the  supreme  court, 
must  be  tried  at  a  circuit  court  when  the  trial  is  by  jury ;  other- 


360  NOTICE  OF  TBIAL.  [§  256. 

wise,  at  a  circuit  court  or  special  term,  as  the  court  may  by  its 
rules  prescribe.  Issues  of  law  must  be  tried  at  a  circuit  court 
or  special  term,  and  shall  unless  the  court  otherwise  direct,  have 
preference  on  the  calendar. 

a.  Thia  leetion  prior  to  the  amend  ment  of  1851 ,  was  m  (bllowa: 

All  iasnee,  whether  of  law  or  fact,  triable  by  a  jury  or  by  the  ooort,  ahall  be 
tried  before  a  MDgle  jadge.  lasaea  of  fact  in  the  aapreme  court,  ahall  be  tried  at  the 
circuit  courts,  iaaoea  of  law  in  the  first  initance  at  a  circait  court  or  apedal  term. 

b.  The  words  in  itolie  are  the  amendments  of  1852,  the  words  '*  circuit  eo&riw 
apeeial"  are  substituted  for  the  word  **  general"  and  the  words  *'  othermMe  direct^ 
have  preference  on  the  calendar,*^  are  substituted  for  the  words,  '*  order  the  trial  to 
he  had  at  a  opecial  tertn.^^ 

c.  ''The  provision  allowing  an  issue  of  law  to  be  tried  before  a  single  judge,  at 
any  time,  is  desi|;ned  to  prevent  the  delay  which  now  sometimes  arises  from  a  demur- 
rer put  in  for  that  purpose  alone."    Codifiers*  note,  Civil  Code,  s.  763. 

d.  On  the  6th  of  October,  1851,  the  supreme  court  in  the  first  district,  made  the 
following  rule: 

e.  Pursuant  to  sec.  255  of  the  code  of  procedure,  it  is  ordered  that  all  issues  of 
fact  wherein  the  trial  is  not  required  by  the  statute  to  be  by  a  jury,  all  issues  of  law, 
all  points  of  law  reserved  by  the  judge  at  chambers,  and  all  cases  made  subject  to 
the  opinion  of  the  court,  shall  be  first  heard  and  tried  at  a  special  term,  unless  other* 
wise  ordered  in  each  particular  case. 

/.  <*  In  all  cases  or  proceedings  in  law  or  equity  in  the  supreme  court,  or  comity 
courts,  the  parties  to  the  suit  or  proceeding,  or  their  attorneys  or  solicitors,  by  consent 
of  the  justice  or  judge  who  ahall  try  the  cause,  may  in  writing  stipulate  to  bear,  try, 
and  determine  such  cause  or  ^proceeding  elsewhere  than  at  the  court  house  of  the 
county  where  the  same  shall  be  pending.  Such  stipulation  shall  specify  the  plaoe 
of  trial  or  hearing,  and  shall  be  filed  in  the  ofiiee  of  the  clerk  of  the  eourC  in  which 
the  cause  or  proceeding  shall  be  pending,  and  such  trial  or  hearing  shall  be  brea^bt 
on  upon  notice  as  in  other  cases,  unless  the  time  thereof  shall  be  fixed  by  aoebstip- 
nlaUon."    (  2  R  8.,  4th  ed.,  363 ;  Laws  of  1647,  0.470,  a  41). 

g.  In  the  second  judioial  distriot,  there  is  a  general  rule  by  whioh  iMues  of  lav 
must  be  first  tried  and  decided  at  special  term.    See  Court  Rules,  jpesf. 

JL  Issues  of  fact  to  be  tried  by  the  court  may  be  tried  at  the  oireuit  or  qieeial 
term.    Supreme  Court  Rule  21. 

§256.  [211.]  Either  party  may  give  notice  of  trial.  Note 
qf  issue. 

At  auj  time  after  issue,  and  at  least  ten  days  before  tbe 
court,  either  party  may  give  notice  of  trial.  The  party  giving 
the  notice  shall  fumieh  the  clerk  at  least  four  days  before  the 
court  with  a  note  of  the  issue,  containing  the  title  of  the  action, 
the  names  of  the  attorneys,  and  the  time  when  the  last  pleading 
wfts  served  j  and  the  clerk  shall  thereupon  enter  the  cause 
upon  the  calendar,  according  to  the  date  of  the  issue. 

i  This  section  is  identical  with  section  211  of  the  code  of  1848,  under  whicblt 
was  held,  that  a  notice  of  trial  served  on  the  9th,  for  the  19th,  the  19th  being  a  Moo- 
day,  was  a  notice  of  ten  days,  and  a  sufficient  notice  under  this  section  (EoHm  t. 
Chamberlin,  3  Pr.  R,  412,  413) ;  and  a  notice  of  trial  served  on  tbe  11th,  for  tlie- 
2l8t,  held  good.     Daytonr.  Mclntyre,  5  Pr.  R.,  117.    See  aection  407,  note. 
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a.  Does  this  sectloD  apply  to  a  trial  before  a  referee  ! 

6.  /a  Hoime§  ▼.  Slocum  (6  Pr.  R.,  319),  Johnson,  J.,  says,  It  is  nnnecesfary  to- 
examine  tlie  qneetioo  whether  a  derendant  can  notice  a  cause  for  trial  before  a 
raferee.  •  »  •  •  Section  256  *'  clearly  has  no  reference  to  a  trial  before  a 
referee."  Afterwards,  in  WiUittmg  v.  Sage  (1  Code  Rep.  N.  S.,359),  Allen,  J., 
says,  By  reference  to  Holmet  y.  Sloeum,  it  will  be  seen  that  the  question  supposed, 
by  the  referee,  to  haYo  been  decided  in  that  case  was  not  invoWed  in  the  motion, 
and  that  the  justice  who  gave  the  opinion  expressly  declined  to  examine  it  His  inti- 
iiiatioiis,  therefore,  although  entitled  to  respect,  are  not  authoritative.  I  am  of  opinion 
that  bodi  plaitttiflb  and  defendants  are  actors  in  ail  actions  under  the  code,  and  that 
each  has  the  right  to  notice  for  trial,  either  in  court  or  before  referees.  Such  has  been 
the  practice  umier  the  oode,  anditsooovenienee  and  simplicity  commend  it  to  favor, 
and  it  should  be  upheld  unless  dearly  unauthorized.  By  the  oode  (s.  256),  either 
party  may  issue  a  notice  for  trial  This  is  the  only  authority  for  either  party  to  notice 
ap  action  for  trial  before  a  referee,  and  if  under  it  the  plaintiff  has  \he  right  to  notice, 
the  defendant  has  the  same  right'*    And  see  Stephent  v.  Strongs  8  Pr.  R.,  339. 

e.  And  in  MaUkew§  v.  Jonea  (1  Smith,  429),  Woodruff,  J.  (p.  432),  says, 
**  I  have  not  been  able  to  bring  my  mind  to  the  conclusion  that  section  256  of  the 
oode  has  any  application  to  a  trial  before  referees.  In  express  terms  it  requires  the 
party  giving  notice  to  furnish  the  clerk  with  a  note  of  the  issue,  and  the  clerk  is 
thereupon  to  eater  the  canse  upon  the  calendar,  and  the  notice  of  trial  must  be  given 
ni  least  ten  days  before  the  court  These  are  all  provisions  of  a  singly  section,  all 
oloeely  oonneclsd  with  each  other,  and  wholly  inapplicable  to  a  trial  before 
refei^es ;  and  on  p.  433  he  says,  "  Without  pursuing  the  subject  further  I  may  say 
that  I  concur  with  Justice  Johnson  in  the  result  to  which  he  arrived  in  Holmes  v. 
Sloettm  (6  Pr.  R,  217).  It  may  be  that  under  the  amendments  made  in  1852,  the 
defendant  may  be  entitled  to  give  the  notice  of  trial,  but  it  is  to  my  mind  doubtful 
whether  the  new  language  introduced  in  that  section  was  intended  to  do  more  than 
npply  what  had  been  omitted  before,  namely,  to  say  upon  what  notice  a  trial  before 
refareea  could  in  any  case  be  brought  on  f  and  in  Thomson  v.  Krider  (8  Pr.  R,  249), 
Welles,  J.,  ooncededthat  section  256  did  not  apply  to  a  trial  before  referees,  but  that 
by  the  amendment  to  aaction  272  either  party  may  give  notice  of  trial  before  a 


d.  Where  all  the  defendants  appear,  but  only  some  of  them  put  in  an  answer, 
notice  of  trial  must  be  given  1o  all  the  defendants,  those  who  answer  and  those  who- 
do  not  answer.  Tracy  v.  N.  Y.  Steam  Faucet  Co.,  1  Smith,  346  ;  and  per  Wood- 
nSi  J.  (p.  356),  **  By  section  414  it  is  expressly  provided  that  service  of  notioe  or 
papers  in  the  ordinary  proceedings  in  an  action,  shall  be  made  upon  a  defendant 
(who  has  not  demurred  or  answered),  or  upon  his  attorney — if  notice  of  appearance 
in  the  action  has  been  given;  and  section  417  provides  that  where  a  party  shall 
have  an  attorney  in  the  action,  the  service  of  papers  shall  be  upon  the  attorney. 
Upon  this  subject  there  doss  not  appear  to  me  to  be  room  for  discussion,  nor  is  there 
any  thing  new  in  these  provisions.  Where  a  defendant  had  appeared,  it  was  always 
necessary  to  give  his  attorney  notice  of  the  execution  of  a  writ  of  inquiry  or  of  an 
aasessment  of  damages,  although  he  had  not  put  in  a  plea.  And  where  there  was 
more  than  one  defendant,  one  of  whom  had  pleaded,  and  the  cause  was  brought  to 
trial  on  the  issue  made  by  him,  with  an  order  to  assess  damages  as  to  the  other,  the 
attorney  for  the  latter  was  entitled  to  notice  of  such  assessment.  So  in  Chancery, 
when  a  cause  wss  brought  on  to  be  heard,  upon  pleadings  and  proof  as  to  some  of  the 
defendants,  and  upon  the  bill  taken  pro  eonfeeeo  as  to  the  others,  or  where  the  bill  waa 
taken  pro  eonfeoao  as  to  all  for  the  want  of  an  answer,  the  defendants  who  had 
appeared  in  the  suit  were  all  entRIed  to  notice  of  hearing." 

s.  The  words  *' before  the  court,**  when  applied  to  actions  pending  before  a 
referee,  should  be  const  rued  before  the  day  named  in  the  notice,  or  designated  by  the 
referee  for  the  trial.     Williams  v.  Sage,  1  Code  Rep.  N.  S.,  358. 

/.  In  the  New  York  eommon  pleas,  the  notioe  of  trial  must  be  for  the  first  day  of 
die  term,  and  where  the  parties  agree  in  writing  to  waive  a  trial  by  jury,  the  note  of 
is  to  state  such  consent.    See  Rules  in  Appendix. 

g.  Notes  of  Issue  for  the  general  term  are  to  be  filed  four  days  before  the  com- 
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mencement  of  the  court  at  which  the  oaiue  may  be  noticed.  See  Rnle  34  of  Sapreoe 
Court  Rules,  in  Appendix. 

a.  In  the  euperior  court,  notes  of  iMue  in  causes  which  have  once  been  on  the 
calendar  for  trial  or  arfroment,  are  to  specify  the  number  of  the  causes  on  the  last 
preceding  calendar  and  the  date  of  such  calendar.  And  every  note  of  iasae  is  ts 
state  whether  the  cause  is  to  be  placed  on  the  general  term,  special  term,  or  triil 
term  calendar.  Notes  of  issue  for  the  general,  special,  and  trial  terms  most  be 
filed  with  the  clerk  eight  days  before  the  commencement  of  the  first  day  of  the 
succeeding  term,  and  for  the  special  term  the  clerk  will  prepare  a  calendar,  con- 
taining first,  the  issues  of  law  noticed  for  argument  at  such  term,  and  second,  all 
issues  of  fact  noticed  for  trial  which  are  designated  on  the  notes  of  issue  as  causes 
not  required  to  be  tried  by  a  jury,  by  section  253  of  the  code,  or  in  which  a  jury 
trial  is  waived.     Superior  Court  Rulee,  in  Appendix, 

b.  In  the  court  of  appeals  either  party  may  bring  on  the  argument  on  a  notice  of 
eight  days,  which  notice,  except  in  criminal  cases,  is  to  be  for  the  first  day  of  the 
term.  A  copy  of  the  notice  specifying  the  judicial  district  in  which  the  cause  origi- 
nated, is  to  be  furnished  to  the  clerk,  eight  days  before  the  first  day  of  the  term. 
See  Rule  8,  of  the  Rules  of  the  Court  of  Appeals,  in  Appendix. 

e.  In  Wilkin  v.  Pearee,  4  Pr.  R.,  26,  it  was  held  by  the  court  of  appeals, 
that  an  attorney  should  not  wait  until  the  last  day  but  one  for  filing  notice  of  sr^- 
ment  or  Issue  iMFfore  sending  to  the  clerk  a  copy  to  file  for  the  calendar ;  and  if  he 
does  thus  wait  without  a  sufficient  excuse,  and  circumstances  then  transpire  which  pre- 
vent him  from  sending  the  notice  in  season  for  the  calendar,  he  will  not  be  allowed 
to  put  his  cause  on  the*  calendar,  whatever  bis  excuse  may  be,  after  that  time. 

d.  Where  there  are  two  actions  depending  between  the  same  parties  and  prose- 
>cuted  and  defended  by  the  same  attorney,  and  one  action  only  is  noticed  for  trial, 
the  notice  should  specify  the  action  intended  to  be  tried,  or  it  may  be  considered  in- 
sufficient.   Leeher  v  Parmelee,  1  Wend,  22. 

e.  The  notice  of  trial  must  state  the  plaintiff's  intention  to  takd  an  inquest,  or 
he  cannot  do  sa    Jiule  12,  Supreme  Court, 

/.  If  besides  the  issues  to  be  tried  there  are  also  damages  to  be  asMssed  on  a 
default  entered  in  the  same  action,  the  notice  of  trial  should  also  express  die  plaint- 
iff's intention  to  have  such  damages  assessed  by  the  jury  who  try  the  issue.  6 
Cow.,  599. 

g.  And  where  an  answer  is  framed  with  a  view  to  affirmative  relief,'  if  the  de- 
fendant notice  the  cause,  his  notice  should,  it  is  thought,  express  his  intention  to 
take  judgment  for  snch  relief. 

h.  Prior  to  the  code,  in  all  personal  actions,  except  reptevin  (2  R.  S.  2d.  ed., 
436,  s.  46),  the  plaintiff  alone  was  authorized  to  notice  the  cause  for  trial.  In  the 
EngLsh  practice,  where  the  plaintiff  neglects  to  notice  the  canse  for  trial,  the  de- 
fendant may  proceed  to  the  trial  by  provieo  as  it  is  termed,  instead  of  moviog  for  a 
nonsuit.  The  trial  by  proviso  was  and  is  of  rare  occurrence.  An  instance  of  it  in 
this  State  is  The  People  v.  Bank  of  Waehington^  7  Cow.,  519. 

t.  After  noticing  the  cause,  the  party  giving  the  notice  may  conntermaDd  the 
same,  but  he  will  have  to  pay  the  costs  incurred  by  the  opposite  party  in  oooie- 
quence  of  the  notice.  (2  R.  S.,  514,  s.  37 ;  2  Wend,  241  ;  1  Pr.  R.,  66,  53)  Ibe 
notice  of  countermand  would  he  unavailing  where  both  parties  notice  the  cause. 

j.  If  no  notice  of  trial  be  given,  or  the  notice  be  irregular  or  insufficient,  and 
the  plaintiff  proceeds  to  trial,  and  obtains  a  verdict,  the  court,  on  application  of  tbe 
defendant,  will  set  the  verdict  aside.  1  Arch.  Pr.,  154;  2  Jb,  226  ;  2  Tidd's  Fr^ 
813;  15  Johns.  R.,  399.  See  1  Caines  R..  154.  But  in  determining  the  soffi- 
ciency  of  the  notice,  the  court  will  inquire  whether  the  attorney  or  party  was  mis- 
led by  the  defect  (3  Caines  R.  86, 133;  4  Cowen,  60 ;  11  Wend.,  178) ;  andfor Ihii 
purpose  they  will  look  not  only  to  the  face  of  the  notice,  but  to  other  eircomstanoMi 
to  see  whether  the  opposite  party  was  in  fact  misled,  4  Cowen,  60.  Thus,  where 
the  name  of  one  of  the  parties  was  written  Jennis,  instead  of  Teunis,  it  was  held 
sufficient  3  Caines  R.,  133.  So,  a  notice  of  trial  for  Tuesday  the  ISth,  instead!  of 
Monday  the  18th  (3  ib,  87),  or  for  the  third  Monday  instead  of  the  third  Tnesdiy, 
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the  pvty-  not  being  misled  (4  Cowen,  60),  wai  held  lofficient.    And  see  1  Chitt* 
R.,  11. 

a.  A  dismissal  of  the  complaint  foonded  npon  service  of  the  notice  of  trial  or 
hearinjr*  i*  irref^lar  if  obtained  without  placing  the  cause  on  the  calendar.  Brown' 
img  ▼.  Paige,  7  Pr.  R.,  4«7. 

(•  Formerly  where  there  were  sereral  ianies  joined  at  different  times  in  the  same 
cause,  its  order  on  the  calendar  was  determined  by  the  date  of  the  first  issue.  S 
Cow.,  16.  The  wording  of  the  section  seems  to  fayor  the  idea  that  the  time  when 
the  last  pleading  was  serred  is  the  date  of  the  issue. 

§  257.  [212.]     Order  of  disposing  of  issues  on  the  calendar. 

The  issues  on  the  calendar  shall  be  disposed  of  in  the  fol- 
lowing order ;  unless,  for  the  conyenience  of  parties  or  the  dis- 
patch of  business,  the  court  shall  otherwise  direct : 

1.  Issues  of  fact  to  be  tried  by  a  jury ; 

2.  Issues  of  fact  to  be  tried  by  the  court ; 

3.  Issues  of  law. 

c.  By  laws  of  1850,  cap.  128,  pb  200,  every  issue  joined  in  any  action  brooght 
by  the  attorney-general,  pursnaot  to  the  joint  resolution  of  the  senate  and  assembly 
of  the  10th  day  of  April,  one  thoosand  eight  huadred  aud  forty-eight,  or  proeeea- 
mga  in  the  nature  of  a  9110  warranto,  shall  have  a  preference,  at  the  court  at  which 
it  shaU  be  noticed  for  trial,  over  all  other  causes  ;  and  every  case  made,  special  ver- 
dict rendered,  and  bill  of  exceptions  taken  on  such  trial,  and  every  issue  of  law 
joined  on  the  pleadings  in  such  suit  or  proceedings,  and  every  appeal  from  any  judg- 
ment rendered  in  any  such  suit  or  proceedings,  shall  have  a  preference  in  the  argu- 
meiit  thereof,  in  any  court  where  the  same  may  be  pending. 

d.  The  joint  resolution  above  referred  to  (laws  of  1848,  p.  582),  is  that  the  attorney- 
goneral  be  instructed  to  ascertain  whether,  in  any  lands  of  this  State  now  claimed 
to  bo  held  under  any  of  the  manorial  titles  referred  to  in  thb  report,  the  claim  of  the 
present  landlords  be  open  to  jgst  doubt  and  qaestion,  and  whether,  in  his  judgment, 
this  State  may  justly  and  legally  lay  claim  to  the  title  of  the  same,  or  any  part  thereof, 
by  eeeheat  or  otherwise  ;  and  if,  in  his  opinion,  the  title  of  the  present  claimants  may 
be  jostly  questioned,  and  the  right  of  the  State  to  such  lands,  or  to  any  part  of  the 
same,  be  established  according  to  law,  that  he  take  soch  measures,  either  by  suit  at 
law,  or  any  other  proper  proceedings,  as  will  test  the  validity  of  such  titles  or 
claims. 

e.  By  2  R.  S.,  2nd.  ed.,  374,  s.  11,  presumed  to  be  still  in  force,  actions  against 
corporations  on  a  note  or  other  evidence  of  debt,  for  the  absolute  payment  of  money 
OD  demand,  or  at  any  particular  times,  have  a  preference  over  other  oansesL 

/.  Issues  of  law  have  a  preference  on  the  calendar.    CSode,  s.  255. 

g.  Inquesti  may  be  taken  in  actions  out  of  their  order  on  the  calendar.  Rule  12 
of  Supreme  Court  Rules. 

A.  Aa  to  causes  on  the  calendar  of  the  court  of  appeals,  see  section  13. 

t.  In  the  supreme  court  in  the  first  district.  Any  eaute  belonging  to  either  of 
the  two  following  eUueeo,  may  be  placed  on  a  Special  Ciacurr  Caubnoab,  uniess 
iAe  trial  io  likely  to  occupy  more  than  one  hourt-^ 

Isi.  Where  the  action  is  on  contract,  and  the  answer  merely  denies  the  allega- 
tions  in  the  complaint,  without  setting  up  any  new  matter ; 

2d.  Where  the  action  is  on  contract,  and  new  matter  is  set  up  in  the  answer, 
and  there  shall  be  reason  to  believe  that  the  defence  is  made  only  for  the  purposes  of 
delay. 

To  entitle  the  cause  to  be  placed  on  such  a  calendar,  the  plaintiff's  attorney 
must  ffive  notice  four  days  b^ore  any  Modday  in  the  circuit*  that  he  will  move  on 
fltteb  Monday  to  have  the  cause  placed  on  such  calendar ;  and  the  motion  will  be 
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beard  on  snob  Mooday>  and  if  g:miited,  fhe  oanie  may  be  heard  on  the  Mkntmg 
Friday. 

If  the  motion  be  founded'  on  the  belief  that  the  defenee  la  for  delay,  affidantt 
miiit  be  served  at  the  time  of  notice. 

The  plaintiff's  attorney  mast  also  deliver  to  the  Clerk  of  the  Cireoit  a  like  notice, 
also  fear  days  before  such  Friday,  containing  also  the  number  of  the  caose  on  the 
General  Cireoit  Calendar. 

The  same  motion  may  be  made  on  any  day  before  the  Judge  at  Chamben,  on 
notice  of  four  days. 

If  the  cause  shall  actanlly  occupy  more  than  one  hour  on  the  trial,  the  trial 
may  be  suspended  at  the  discretion  of  the  court,  and  the  caueo  be  put  down  at  the 
foot  of  the  calendar." 

u.  Cases  on  certiorari  have  a  preferenoe.    Sopreme  Court  Rule  42. 


Chaptbe  IIL 
Trial  ly  Jury. 

SiCTioH  258.  Notice  of  trial.    Separate  trials. 

259.  Court  to  be  furnished  with  copy  onmnoas,  pleadinfs,  dto. 

260.  General  and  special  Terdicts  defioed. 

261.  Verdict  in  actbn  for  recovery  of  specific  persooal  property,  wheo 

in  action  for  recovery  of  money  only,  or  real  property,  jeiy 
may  reader  either  general  or  apeeial  verdict ;  and  whea  the 
oourt  may  dirret,  special  fioding. 

262.  Special  finding,  with  general  verdict. 

263.  Jury  to  assess  defendant's  damages  in  certain  eases. 

264.  Entry  of  verdict.    Motion  for  new  trial. 

265.  Motions  for  new  trial,  4te.,  where  heard. 

§  258.  [213.]  (Amended  1851.)  Notice  of  trial.  Separate 
trials. 

Either  partj  giving  the  notice  may  bring  the  issue  to  trial, 
and  in  the  absence  of  the  adverse  party,  unless  the  court  for 
good  cause  otherwise  direct,  may  proceed  with  his  case,  and 
take  a  dismissal  of  the  complaint,  or  a  verdict  or  judgment,  as 
the  case  may  require.  A  separate  trial  hetween  aplainiifand 
any  of  the  several  defendants  may  he  allowed  by  the  court,  when- 
ever, in  its  opinion,  justice  will  he  thereby  promoted. 

^M^—  ■  I  l.^-.l!  .III.  ■■  ■■■  ■■  " 

h.  By  role  12  of  the  Supreme  Court  Rules,  it  is  provided :  "  Inquests  may  be  takes 
in  actions  out  of  their  order  on  the  calendar,  in  cases  in  which  they  were  hentofore 
allowed  at  the  opening  of  the  court,  on  any  day  after  the  first  day  of  the  ooort,  pro- 
vided the  intention  to  take  an  inquest  is  expressed  in  the  notice  of  trial,  and  a  nA" 
cient  affidavit  of  merits  shall  not  have  been  filed  and  served.''  This  rule  eorre- 
aponds  with  the  31st  of  the  law  roles  of  1847.  The  manner  of  stating  the  adviee  of 
counsel  Is  prescribed  by  rule  36  of  the  preeeat  Roles  of  the  Supreme  Court,  which 
requires  that  the  party  shall  swear  he  has  fully  and  fairly  stated  the  case  to  his  coon- 
sel,  and  must  give  the  name  and  place  of  residence  of%ach  oounseL 
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The  aoMiidmeiit  is  the  addition  of  the  words  in  italie, 

«.  The  section  before  ameodment,  was  identical  with  section  213  of  the  code  of 
1848.  That  section  was  held  not  to  have  changed  the  practice  as  to  taking  inquests 
at  the  oiroait,  and  that  an  affidavit  of  merits  was  still  necessary,  to  prevent  an  in- 
qnest.  Diekerton  ▼.  Kimball,  1  Code  Rep..  83  ;  Jamea  v.  Rustell,  3  Pr.  R.,  324  ; 
1  Code  Rep.,  113;  Sheldon  v.  Martin,  1  Code  Rep.,  81  ;  Anderson  v.  Houghy  1 
Code  Rep.,  50;  1  Sand.,  271.  And  it  was  no  good  reason  for  dispensing  with  an 
affidavit  of  merits,  that  the  answer  was  verified  by  affidavit    lb. 


b.  In  the  snperioir  court  an  ioqaest  cannot  be  regularly  taken  on  the  first  day  of 
a  trii]  term,  nnleas  the  action  is  regnlarly  called  on  that  day  upon  the  calendar. 
Smith  V.  Brown,  1  Dner,  665.  The  12th  of  the  Supreme  Court  Rules  applies 
to  the  sapsnor  court 

Cf  As  to  the  affidavit  to  prevent  an  inquest,  it  must,  in  general,  be  made  by  the 
defendant  himself ;  in  his  absence,  however,  it  may  be  made  by  his  attorney  or 
cosBsel  (11  Johna  R.,  82).  But  in  such  case,  it  most  contain  a  sufficient  excuse 
for  not  being  made  by  the  defendant;  2  Cowen,  581.  1  Pr.  R.,  62.  The  sub- 
stauoe  of  the  ordinary  affidavit  is,  that  the  defendant  has  fully  and  fairly  stated 
the  case  to  his  counsel,  giving  the  name  and  residence  of  such  counsel  (rule  36), 
and  that  he  has  a  good  and  substantial  defence  on  the  merits  thereof,  aa  he  is  advised 
by  his  said  coonsel,  after  such  statement  made  as  aforesaid,  and  verily  believes  to 
be  true.  5.  Johns.' R.,  335;  16  lb.,  3.  The  language  of  the  affidavit  should 
strictly  conform  to  the  rules  of  court ;  otherwise,  it  may  be  treated  as  a  nullity  at 
the  circuit  2  Hill,  359.  An  affidavit,  that  the  party  has  fully  and  fairly  stated 
t(  this  case,"  or  *<  his  case,"  to  counsel,  fairly  implies  that  he  has  stated  the  whole 
ease,  and  is  a  sufficient  compliance,  in  that  particular,  with  the  role.  Jordan  v.  OoT' 
risra.  6  Pr.  R.,  6.  But  an  affidavit  that  he  has  stated  his  ^^  defence"  to  counsel, 
ooly  implies  that  he  has  stated  one  nde  of  the  case,  and  is,  therefore,  insufficient. 
22  WendeU,  636  ;  2  Hill,  359 ;  Riehmrdo  v.  Swetser,  1  Code  Rep.,  117  ;  Tomp- 
kiiu  V.  ilssr,  10  Pr.  R.  310.  So,  an  affidavit  that  the  defendant  has  fully  and  fairly 
stated  "the  (acta  of  his  case,"  &c.,  is  insufficient  1  Hill,  644.  And  an  affidavit 
which  alleged  that  the  defendant  had  stated  *'  hio  ease  in  this  cause,^*  was  held  in- 
Boificient.  ElUs  v.  Jones,  6  Pr.  R.,  296.  Nor  will  it  do  to  qualify  the  requisition 
of  the  rule,  by  adding,  *^  so  far  as  the  facts  have  come  to  defendant's  knowledge," 
nnless  a  sufficient  excuse  be  shown.  19  Wendell,  617.  An  affidavit  that  the  de- 
fendant has  a  *' defence,  &c.,  to  the  plaintiff's  declaration  filed  in  this  suit,"  &c. 
(1  Pr.  R.,  68),  or  '*  to  the  bond,"  dec.,  or  *'  a  defence  in  the  action,"  without  stating 
*«on  the  menu"  (4  Hill,  534;  5  Pr.  R.,  14),  has  been  held  bad.  So,  where  the 
person  described  as  counsel,  in  the  affidavit,  was  not,  in  fact,  a  counsellor  of  this 
court,  although  an  attorney,  the  affidavit  was  insufficient     1  F^.  R,  74. 

d.  Where  a  maker  and  endorser  of  a  note  are  sued  in  one  action,  an  affidavit  of 
merits  by  the  maker  will  not  prevent  an  inquest  against  the  endorser,  unless  it  ap- 
pesT  that  tlis  defence  of  both  is  identical.  19  Wend.,  125.  And  where  several* 
suits  ere  brought  against  the  maker  and  endorsers  of  the  same  note,  an  affidavit  of 
merits  to  set  aside  an  inquest  in  all  the  causes,  may  be  made  by  the  maker,  if  he  be 
aoquaiated  with  the  facts,  and  the  defence  be  the  same  in  all  the  causes.  6  Coweu, 
395.  Having  drafted  the  afiMavit,  make  two  copies,  and  endorse  them  properly. 
Let  one  be  sworn  to  and  filed  in  the  office  of  the  clerk  of  the  circuit  in  which  the 
cause  is  to  be  tried,  and  serve  the  other  (with  a  notice  endorsed,  of  the  original  being 
on  file)  upon  the  plaintiff's  attorney,  on  or  before  the  first  day  of  the  circuit  15 
Johaa  R.,  536.  One  affidavit  of  merits  to  prevent  an  inquest  is  sufficient,  though 
the  cause  be  several  times  noticed  for  trial  and  inquest  (6  Cowen,  45).  And  if 
filed,  and  served  on  a  plaintifTs  attorney,  for  a  circuit  in  one  county,  it  has  been  held 
safficient,  though  the  venue  be  afterwsrds  changed  to  another  county,  and  the  cause 
be  tried  in  the  latter.  lb.  But  an  affidavit  of  merits,  made  and  used  for  one  pur- 
peie  la  a  cause,  cannot  be  used  for  another:  e.  g.,  an  affidavit  to  change  the  venue 
wib  act  be  received  as  the  foundation  of  a  motion  to  set  aside  a  default  for  want  of 
a  pie*.    (2  Hill,  409.)    And  a  verified  answer  was  held  not  to  be  sufficient  to  pie* 
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a.  Where  the  answer  coMieta  only  of  new  matter  conelitatinj^  a  ooonter  claim, 
no  affidavit  of  merits  is  necessary  or  proper.  Potter  y.  Smith,  9  Pr.  R.,  262.  See 
farther  in  note  to  Rale  12,  Supreme  Coart  Rales. 

b,  ''The  circuit  as  now  constituted  has  jorisdiotion,  not  to  try  a  canae  merely, 
bnt  to  render  a  judgmenti  whether  of  dismissal  or  otherwise,  as  the  case  (in  tba 
opinion  of  the  judge)  may  require.''  Moffattr,  Ford,  14  Barb.,  577.  A  cause  was 
reached  at  the  circuit  and  called  on  for  trial  by  the  defendants ;  whereapon  the 

▼ent  the  taking  of  an  inquest  in  the  cause  at  the  circnit,  out  of  its  order  on  the  cal- 
endar, lb,  1  Code  Rep.,  81,  113  ;  1  Pr.  R..  166.  Under  the  former  pnetioeit 
was  said  that  an  affidavit  to  prevent  an  inquest  sometimes  might|  and  at  other  timei 
ahonid,  be  served  in  a  different  manner  from  what  is  required  in  relation  to  other  pa- 
pen.  At  the  circnit,  if  the  plaintiff's  attorney  was  not  present,  St  might  be  delivered 
to  the  counsel  having  the  cause  in  charge.  If  not  delivered  at  the  oiicait^  it  aboold 
be  served  in  snch  a  way  that  it  will  probably  come  to  the  knowledge  of  the  attorney 
in  season  to  enable  him  to  communicate  with  the  counsel  before  the  inquest  b  taken. 
Accordingly,  when  the  affidavit  was  served  on  the  second  day  of  the  circnit,  by 
leaving  it  at  the  office  of  the  plaintiff's  attorney,  no  one  being  in  at  the  time,  and  be 
took  the  inquest  a  few  moments  afterwards,  but  without  knowing  that  the  affidavit 
had  been  served,  his  proceedings  were  held  regular.     6  Hill,  368* 

e.  An  inquest  taken  before  the  defendant's  time  to  amend  his  answer  expires,  will 
be  irregular,  if  the  defendant  afterwards  in  good  faith  and  in  due  time  serves  la 
amended  answer.     WoMhburn  y,  Herriek,  2  Code  Rep.,  U, 

d.  Where  the  defendant  omitted  to  serve  an  affidavit  of  merits  and  did  not  appear, 
after  the  discharge  of  the  jury  the  plaintiff  took  an  inquest  wKhout  a  jury,  and  it 
was  held  to  be  irregnlar,  and  that  it  should  have  been  taken  before  the  jury  were  • 
discharged.    Dickinson  v.  Kimball,  I  Code  Rep.,  83  ;  HiniM  v.  Dati9,  6  Pr.  R^ 
118 ;  1  Code  Rep.,  N.  S.  407. 

e.  A  party  who  has  taken  an  inquest  regularly  is  not  bound  to  waive  it,  be  may 
put  the  adverse  party  to  his  motion.     Smith  v.  Howard,  19  Wend.,  128. 

/.  Where  the  canse  is  called  in  its  order  the  defendant  may  appear  and  defend, 
although  no  affidavit  of  merits  be  filed.    Starkweather  v.  Carowell,  I  Wend.,  77. 

g.  An  inquest  may  be  taken  on  any  day  after  the  first  day  of  the  drcuit,  imme- 
diately after  the  opening  of  the  court  (Role  12),  bnt  not  after  the  trial  of  a  litigated 
cause  has  commenced.    NichoU  v.  Chapman,  9  Wend.,  451. 

h.  Where  the  complaint  demanded  judgment  for  ( 1 14  10,  the  answer  with  oUier 
defences  set  up  a  counter-claim  of  (40.  There  was  no  reply.  The  canse  wu  no- 
ticed for  trial  and  no  affidavit  of  merits  having  been  served,  the  plaintiff  took  an 
inquest,  and  judgment  for  the  whole  amount  of  his  claim,  making  no  allowance  far 
the  counter-claim.  On  motion  to  set  aaide  the  judgment,  it  was  held  that  ss  there 
was  no  reply  the  counter-claim  was  admitted,  and  could  not  be  disputed  on  the  trial; 
and  the  plaintiff,  upon  the  inquest,  was  bound  '^  to  allow  the  counter-claim  as  it 
stood  admitted  on  the  record,  and  that  it  was  irregnlar  for  htm  to  disregard  it  sod 
take  judgment  for  the  amount  claimed  in  his  complaint."  Potter  v.  Smith,  9  ?t. 
R.,  262. 

t.  Upon  an  inquest,  the  defendant  has  a  right  to  appear,  and  croos-ezanuDe  the 
plaintiff's  witnesses ;  but  he  cannot  prove  a  defence  by  them,  nor  examine  witneMei 
on  his  own  behalf.  He  may,  however,  object  to  the  plaintiflTs  evidence,  and  except 
to  the  judges  opmion  as  in  ordinary  cases.  So,  the  plaintiff  may  be  nonsuited  if  he 
fail  to  make  out  his  case.  Willie  v.  Green,  I  Wend.,  78  ;  Hartneee  v.  Bovi,  5  /i. 
563. 

j.  An  inquest  regularly  taken  will  not  be  set  aside,  where  it  appears  that  the 
answer  was  iasofficient  or  frivolous.    Hunt  v.  Maile,  1  Code  Rep.,  1 18. 

k.  On  setting  aside  a  regular  inquest,  defendant  was  put  under  terms  of  with- 
drawing a  plea  of  the  statute  of  limitations.    Fox  v.  Baker,  2  Wend.,  244. 

I.  Where  a  caase  b  noticed  for  trial  by  both  parties,  the  plaintiff  need  not,  it  is 
presumed,  file  an  affidavit  of  a  good  cause  of  action  to  prevent  the  defendant  moriog 
the  cause  out  of  its  order  on  the  calendar,  and  taking  a  dismiasal  of  the  oomplsiot. 
Regan  v.  Priest,  5  Denio,  163. 
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• 
plaintiff  applied  for  a  poatponement,  which  was  denied.  He  then  gave  notice  of  dia- 
coDtinoaoce,  and  made  a  tender  of  coete;  ten  days  afterwards^  bnt,  daring  the 
aame  cireoit,  the  judge  at  the  circuit  made  an  order  dismissing  the  complaint  with 
ooataand  directing  an  extra  allowance, — held  that  the  judge  had  jurisdioiion  to  make 
each  order.    lb. 

a,  Where  parties  proceed  to  trial  before  a  jury  without  objection  to  the  manner 
in  whioh  sacb  jury  was  empanelled,  it  is  too  late  after  verdict  to  make  such  objec- 
tioii.  Daykar$h  ▼.  Eno§,  1  Selden,  531 ;  Mayor  of  JVeis  York  y.  Jfoson,  1  Ab- 
bott, 353. 

ft.  In  the  case  of  Bumkam  ▼.  De  BevoUe  (8  Pr.  R.,  159),  there  were  many  de- 
fendants.   Two  of  the  defendants,  after  putting  in  an  answer  denying  all  the  mate- 
rial allegations  of  the  complaint,  moved  for  judgment  on  the  ground  that  the  com- 
plaint did  not  contain  a  canse  of  action.     Barculo,  J.,  said,  **  The  view  that  I  take  of 
the  principal  question,  renders  it  unnecessary  for  me  to  consider  what  I  conceive  to 
be  the  highly  objectionable  if  not  irregular  practice  of  allowing  two  (of  several) 
defendants  to  bring  on  the  ease  for  argument,  while  there  are  thirty  others  who,  by 
the  same  rule,  may  make  thirty  more  arguments  of  a  matter  which  is  common  to  all, 
and  deeiaive  of  all  their  rightu    The  old  rule  requiring  an  issue  of  law  or  fact  to 
be  joined  in  regard  to  every  defendant,  except  those  who  are  defaulted  before  the 
canae  could  be  brought  to  argument,  has  never  to  my  knowledge  been  abrogated  ; 
and  na  long  as  legal  prooeedings  retain  any  degree  of  consistency  and  symmetry,  it 
never  can  be  disregarded." 

r.  ''I  hold  it  to  be  oorreet  practice  at  the  circuit  to  lay  out  of  the  canse  all  the 
irrelevant  allegations  as  well  as  the  immaterial  issues  contained  in  the  pleadings,  and 
hold  the  parties  to  trial  upon  the  material  issues  or  points  in  the  case,  and  if  the  com- 
plaint does  not  contain  a  good  cause  of  action,  or  the  answer  does  not  contain  a 
defence,  I  direct  judgment  accordingly."     Barculo,  J.,  Fox  v.  Hunt,  8  Pr.  R.,  13. 

J.  Evidence  offered  in  support  of  immaterial  issues  may  be  rejected  on  the 
trial,  altboogh  not  objected  to  by  either  party.  Corning  v.  Comings  2  Selden,  97  ; 
and  per  Jewett,  J.  **  It  would  be  a  reproach  to  the  administration  of  justice  to  re- 
quire the  court  to  try  such  issues  of  fact  as  are  wholly  impertinent  and  foreign  to 
the  meriti  of  the  case  between  the  parties,  because  the  parties  should  from  any  mo- 
tive think  proper  to  present  them  by  their  pleadings.*'     lb, 

e.  In  an  action  for  an  assault  under  a  general  dental  the  defendant  may  on  the 
trial  give  evidence  in  mitigation.    Semble,  Coming  y.  Corning,  2  Selden,  103. 

y.  Facts  constituting  a  defence  by  tending  to  show  the  plaintiff  never  had  any 
canee  of  action,  cannot  be  given  in  evidence  on  the  trial  under  a  general  denial,  nor 
unlesa  sneh  facts  are  alleged  in  the  answer.    Sembie,  Catlin  v.  Ounter,  I  Duer,  265. 

g.  It  rests  wholly  in  the  discretion  of  the  judge  who  tries  a  canse  whether  or  not 
he  will  permit  the  pleadings  to  be  read  to  the  jury  (Willis  v.  Forrest,  2  Duer,  310)*, 
and  when  the  issues  raised  upon  the  pleadiugs  are  irrelevant  or  immaterial,  the  judge 
18  not  boond  to  submit  them  to  the  determination  of  the  jury,  and  may  therelore 
withhold  irom  the  jury  the  pleadings  in  which  they  are  contained,     lb. 

h.  In  an  action  against  the  several  parties  to  a  bill  or  note,  jointly  under  the  act 
of  April  25, 1832,  if  the  trial  was  put  off  by  aoy  of  such  parties  [or  if  one  of  them 
filed  an  affidavit  of  meriti^  19  Weud.,  125],  the  plaintiff  might  proceed  to  trial  or 
inquest  sgainst  the  others,  in  the  same  manner  as  if  the  suit  had  been  commenced 
against  such  other  parties  only ,  and  the  action  was  thereby  severed.  Laws  of  1635, 
p.  248,  a  2.  But  unless  the  trial  was  so  put  off,  the  plaintiff  was  not  at  liberty  to 
sever  the  action  as  between  two  defendants  who  had  pleaded,  and  proceed  to  trial 
or  inquest  against  one  only*  4  Hill,  563.  Nor  can  the  action  in  any  case  be  severed 
as  to  the  joint  makers  of  a  note  or  bill,  and  judgment  taken  against  one  of  them, 
without  the  other,  whether  they  be  sued  jointly  with  endorsers  or  not    Id.  35. 

i.  The  plaintiff  will  also  be  allowed  to  sever  the  action  after  verdict,  and  proceed 
to  judgment  against  one  of  the  defendants,  not  being  a  joint  contractor,  when  an  oh- 
staicle  is  interposed  by  another  defendant.    See  19  Wend.,  118. 

See  notes  to  seetwn  252, 256,  and  274. 
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a.  Does  this  seotion  apply  to  trials  before  a  rereree^  la  Helmet  t.  Sloewm  (6 
Pr.  R.,  219),  Johnson^  J.  says,  "  This  sectiea  dearly  has  no  refereaee  to  a  trial  be* 
fore  a  referee.**  The  contrary  was  held  by  Allen,  J.,  in  Wtllimnt  r.  Sage  (1  Code 
Rep.,  N.  S.,  359).  la  Matthew  v.  Jonee  (1  Smith,  439X  Woodrnff,  J.,  ssyi,  ^'Tl.e 
S58ih  seotion,  which  ainne  is  relied  upon  as  warranting  a  dismissal  of  the  oomplaint 
in  the  abbenoe  of  the  defendant,  is  expressly  qualified  by  providing  for,  eaoA  to  my 
mind  plainly  contemplating,  the  presence  and  discretion  of  the  emart ;  tbas,  either 
party  giving  the  notice  rosy  b«*ing  the  issne  to  trial,  and  in  the  absenos  of  the  ad- 
verse party,  unless  the  court  for  good  eauee  otherwiee  direct ,  may  proceed  and  take 
a  diimissal  of  the  complaint  Surely  this  has  no  application  to  a  trial  before  refereei 
not  conducted  in  the  presence  of  the  court,  nor  under  cironmstances  in  whieh  tkt 
court  can  give  any  direction  in  the  matter.  But  it  is  said  the  referees  for  this  por- 
pose  are  to  be  deemed  the  conrt.  Not  sa  The  distinction  between  the  coart  and 
the  referees  is  kept  up  throughout  the  code." 

h.  The  now  22d  rule  of  the  sopreme  court  whksb,  as  amended  in  185S,  provides 
that  on  a  hearing  before  referees  plaintiff  may  be  noB*Bni(ed|  or  his  eonplsiBt  be 
dismisMd,  in  like  manner  as  upon  a  trial. 

See  notes  to  sections  256  and  274. 

§259.  [2U.]  (Amended  18^1.)  Court  to  he  furmehed  wiih 
copy  pleadings^  <&o. 

When  the  issne  shall  be  brought  to  trial  by  the  plaintiff  he 
shall  famish  the  court  with  a  copy  of  the  snmmons  and  plead- 
ings, with  the  offer  of  the  defendant  if  any  shall  hare  been 
made.  When  the  issne  shall  be  brought  to  trial  by  the  defend- 
ant, and  the  plaintiff  shall  neglect  or  refuse  to  famish  the 
court  with  a  copy  of  the  summons  and  pleadings  and  the  offer 
of  the  defendant,  the  same  may  be  famished  by  the  defendant. 

c.  Before  amendment  this  section  was  as  follows:  The  plaintiff  shall  forayi  the 
conrt  with  a  copy  of  the  summons  and  pleadings,  with  the  offer  of  the  defendant,  if 
any  shall  have  been  made. 

§  260.  [215.]  (Amended  1849.)  General  and  specud  ver- 
dicts defined. 

A  general  verdict  is  that  by  which  the  jury  pronounce 
generally  upon  all  or  any  of  the  issues,  either  in  favor  of  the 
plaintiff  or  defendant.  A  special  verdict  is  that  by  which  the 
jury  find  the  facts  only,  leaving  the  judgment  to  the  court 

d.  A  special  verdict  must  state  the  facts  proved,  not  the  evidence  given  to  prore 
the  facts.    5  Hill,  634 ;  4  t6.,  171.    And  see  Sieeon  v.  Barrett,  2  Coms.  40& 

e.  It  is  an  established  rule  that  in  deciding  on  special  verdicts,  the  court  csdooc 
pass  on  any  fact  not  stated  or  derivable  from  the  facts  appearing  by  such  verdicL 
Williame  v.  Jaeheon,  5  Johns.  R.,  502. 

§  261.  [216.]  (Amended  1849.)  When  Jury  may  render 
either  general  or  special  verdict^  and  when  court  may  direei 
epecial  finding. 

In  an  action  for  the  recovery  of  specific  personal  property 
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if  the  property  have  not  been  delivered  to  the  plaintiff*,  or  the 
defendant  by  his  answer  claim  a  return  thereof,  the  jury  shall 
assess  the  value  of  the  property,  and  if  their  verdict  be  in 
favor  of  the  plaintiff,  or  if  they  find  in  favor  of  the  defendant, 
and  that  he  is  entitled  to  a  return  thereof;  and  may  at  the  same 
time  assess  the  damages,  if  any  are  claimed  in  the  complaint 
or  answer,  which  the  prevailing  party  has  sustained  by  reason 
of  the  detention,  or  taking  and  withholding  such  property. 

In  every  action  for  the  recovery  of  money  only,  or  specific 
real  property,  the  jury,  in  their  discretion,  may  render  a 
general  or  special  verdict.  In  all  other  cases,  the  court  may 
direct  the  jury  to  find  a  special  verdict  in  writing  upon  all  or 
any  of  the  issues ;  and  in  all  cases  may  instruct  them,  if  they 
render  a  general  verdict,  to  find  upon  particular  questions  of 
fact,  to  be  stated  in  writing,  and  may  direct  a  written  finding 
thereon.  The  special  verdict  or  finding  shall  be  filed  with  the 
clerk  and  entered  upon  the  minutes. 

a.  The  proTisioiu  of  the  reviaed  itatntes  as  to  the  form  of  the  verdict  id  ejectment 
mwt  be  conaidered  ae  modified  by  thia  aection.  If  the  plaiotifi  eollectively  are  en- 
titled to  the  whole  of  the  property  claimed,  then  a  general  verdict  for  the  recovery 
of  th«  whole  property  woold  be  auffioieot.  If  only  a  moiety  belonged  to  them,  col- 
lectirely,  a  general  verdict  for  mioh  moiety  woald  be  proper.  Wood  v.  Sianiolo,  3 
Code  Rep.,  153. 

&.  In  aotiotts  to  recover  the  poawarion  of  peraonal  property,  and  damages  for  its 
detention,  n  general  verdict  is  proper : 

1st.  Where  there  has  not  been  a  delivery  of  the  property  to  the  plaintif!^  and  the 
answer  does  not  deny  the  valae  of  the  property  claimed  to  be  as  stated  in  the  com- 
plnint; 

2d.  Where  the  property  has  been  delivered  to  the  plaintiff)  and  the  answer  does 
not  daim  a  re-delivery.    Arehor  v.  Boudinet^  1  Code  Rep.  N.  S.,  372. 

e.  Where  the  valae  of  property  is  stated  in  the  complaint,  and  not  denied  by  the 
answer,  the  jniv  cannot  with  propriety  find  the  valae  of  the  property  to  be  other 
than  that  st^ed  in  the  complaint.  If  in  each  a  case  the  jury  omit  to  pass  on  the 
valoe  of  the  property,  the  court  may  decide  on  the  value,  for  the  purpose  of  making 
an  allowance  in  addition  to  oostsi    Jb, 

d.  The  verdict  should  comprehend  the  whole  jsiae  or  isaues  submitted  to  the  jory, 
otherwise  the  jadgment  oa  the  verdict  will  be  subject  to  be  reverted.  1  Ld.  Raym. , 
324 ;  3  Salk.,  372 ;  5  Ohio  R,  227,  259  ;  6  lb.,  521 ;  9  lb.,  131  ;  21  Wend.,  90» 
19 ;  13  lb„  425 ;  6  /6.,  272  ;  3  Jb^  667. 

e.  In  case  of  several  issues,  the  jury  may  find  some  for  the  plaintiflTand  some  for 
the  defondant.  1  Arch.  Pr.,  213.  So  in  an  action  in  form  ex  delicto  against  sev- 
eial  defendants,  the  jury  may  find  one  guilty  and  acquit  another.  1  Cow.,  322 ;  14 
Johns.  Rn  166  ;  2  Ib„  382.  As  to  a  separate  acquittal  of  one  defendant  in  order 
to  make  him  a  witness  for  his  oo  defendant,  see  3  Hill,  104 ;  4  /6.,  549  ;  6  /6.,  583 ; 
60hk>R.,  144. 

/.  The  jury  can  In  no  case  ^ve  damages  for  an  amount  ezoeediag  the  amount 
claimed  by  the  complaint,  and  it  is  the  doty  of  the  clerk,  if  the  jory  find  a  verdict  for 
greater  damages,  to  enter  it  for  the  amount  claimed  merely.     If,  however,  entered 
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for  more,  the  pUintiff  may  remit  the  ezoeas.  5  Hill,  76 ;  4  M.  ^  8.,  94.  Or  the 
platotiff  may  have  leave  to  amend  hia  complaint  by  inoreaaing  the  amoant  of  dami- 
gea ;  but  sooh  an  amendment  will  only  be  allowed  on  condition  that  the  plaintiff  tab* 
mit  to  a  new  trial  if  the  defendant  deairea  it.  Corning  t.  Coming^  1  Code  Rep., 
N.  8.,  351 ;  2  Seldeu,  97. 

a.  Where  the  jory  gave  a  verdict  for  an  amoant  exceeding  the  aoMrant  claimed  bf 
the  complaint,  and  the  judge  on  the  trial  allowed  an  amendment  of  the  complaiot 
by  increaaing  the  amoant  of  damagea  claimed,  and  without  impoaing  any  term%  aad 
judgment  waa  entered  for  the  amount  of  the  verdict;  and  the  general  term  after- 
wards vacated  the  order  allowing  the  amendment,  and  gave  leave  >o  the  plaintiff  to 
remit  the  damagea  bo  far  as  they  exceeded  the  amoant  originally  demanded  ;  and 
that  being  done,  affirmed  the  judgment  for  that  amount,  wiih  costa,  rereraing  it  as  to 
the  excess,  on  appeal  to  the  court  of  appeals  the  judgment  waa  affirmed.  Corning 
V.  Comings  2  Selden,  97. 

h .  In  actiona  of  aaaumpait,  it  ia  naoal  to  calculate  intereat,  and  have  it  aaseswd 
by  the  jury  as  part  of  the  plaintiff's  damagea ;  and  intereet  ia  aiwaya  allowed  on 
promissory  notes,  bills  of  exchange,  and  goods  sold  at  a  specified  credit ;  and  gener* 
ally,  it  is  allowable  by  way  of  damagea,  in  assessing  damagea  for  breach  of  aooatnet 

3  Wend.  356 ;  15  Johns.  R.,  24,  38  ;  1  lb.,  315.  It  is  recoverable  on  oontracto  for  the 
payment  of  money,  from  the  time  the  principal  ought  to  have  been  paid  (7  Wend.,  109; 
20  Ib^  51),  and  ia  aiwaya  properly  chargeable  where  there  ia  either  an  express  or  im- 
plied agreement  to  pay  it.  Savage,  G.  J.,  Wend.,  318.  But  interest  is  not  recoverable 
on  anoertain  and  unliquidated  demands  (1  Johnsi  R.,  315 ;  6/6.,  45),  and  therefoTB, 
it  IS  not  allowable  on  an  unliquidated  account  for  work  and  labor  (7  Wend.,  178 ; 
3  Cow.,  393 ;  4  lb.,  496),  or  gooda  sold  and  delivered  (76.  6  ;  lb.  193),  where  no 
time  is  fixed  for  payment  (/6.))  unleap  there  bean  express  agreement  to  allow  intemt, 
or  unless  there  are  circumstances  from  which  such  an  agreement  can  be  inferred. 
lb,  S  ;  lb.  496,  3  ;  Jb.  393 ;  5  lb.  587 ;  6  Johna.  IL,  45.  In  actiona  on  policies  of 
insurance,  where  there  ia  no  doubt  as  to  the  amount  of  the  loan,  iptereat  ia  allowed 
from  the  time  of  payment  apeoified  in  the  policy.  23  Wend.,  M5 ;  I  Jehns.  E., 
315;  2  Hill,  589;  1 /6.,  261. 

e.  In  an  action  of  debt  on  judgment,  interest  is  recoverable  from  the  time  of  its 
rendition  (3  Wend.,  496),  and  as  it  seems,  whether  the  original  demand  carried  itt> 
terest  or  not.  See  22  Wend.,  157.  So  it  is  recoverable  in  debt  on  judgment  for  a 
tort  (3  Hill,  426),  in  which  case  it  must  be  computed  from  the  date  of  the  judgment 
and  not  from  the  rendition  of  the  verdict     lb, 

d.  Ia  debt  on  bond,  interest  is  not  recoverable  beyond  the  amoant  of  the  penalty, 
where  the  judgment  has  not  been  delayed  on  the  part  of  the  defendant  1  Jolms. 
R.,343;  3CaineaR,48. 

f.  In  covenant  for  a  certain  aum  due  for  rent,  and  payable  in  oioaay,  intersflb  is 
allowable.    4  Johns.  R.,  163. 

/.  In  trespass  for  taking  goods  (8  Johns.  R.,  446),  and  in  trover  (lb.  2 ;  /6.  390; 

4  Cow.,  53 ;  7  Wend.,  354  ;  8  lb.  505),  interest  may  be  allowed  on  the  value  d 
the  ohattela,  from  the  time  of  the  treapaas  or  converaion,  by  way  of  damages. 

g.  Where  interest  is  improperly  allowed,  the  verdict  will  not  for  that  cause  be 
set  aside,  but  the  plaintiff  will  be  allowed  to  remit.    3  Wend.,  525. 

h.  At  common  law,  the  damages  are  always  single,  but  double  and  treble  daou- 
ges  are,  in  some  oasee,  given  by  statute.  The  jury  may,  in  such  oases,  double  asd 
treble  the  damagea  themselves,  and  the  court  will  intend  that  they  have  done  ao,  na* 
less  the  verdict  be  in  terms  for  single  damages.  1  Cow.,  1 75.  The  proper  oooise, 
however,  is  for  the  jury  to  find  single  damages  only,  and  the  court  then,  on  raotioa, 
will  double  or  treble  them  aa  the  caae  may  require.  1  Galinon,  26, 479  ;  25  Weod. 
420.  If  the  court  refuse  to  grant  the  motion,  the  plaintiff  may  bring  error.  Ib» 
But  to  entitle  the  plaintiff  to  doable  or  treble  damages,  the  declaratiou  must  dis- 
tinctly refer  to  the  statute.     1  Cow.,  175. 

*  i  Where  the  defendants  in  treapass  join  in  pleading,  the  jory,  if  they  find  them 
jointly  guilty,  cannot  eever  the  damagea  5  Burr.,  2790 ;  6  T.  R.,  189.  So  though 
they  aever  in  pleading,  or  one  auffer  judgment  by  default,  if  there  be  but  one  tree- 
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and  both  are  found  fnilty  of  the  whole  treepan.  6  Cow.,  313.  But  they  may 
find  one  of  them  g^oilty  of  the  trespaes  at  one  time,  and  another  at  another  (II  Co.,  5 
b.),  or  one  of  them  guilty  of  part  of  the  trespass,  and  another  of  another  (Cm.  Car., 
54),  or  some  euilty  of  the  whole  trespass,  and  others  flfuilty  of  part  only  (Cro.  £1., 
660),  in  all  which  cases  the  jnry  may  assess  several  damages.  1  Arch.  Pr.,  218. 
Also,  where  the  defendants  plead  severally,  if  they  be  found  guilty  of  the  same  act 
of  trespass  the  jury  cannot  sever  the  damages.  Cro.  £1.,  860  ;  11  Co.,  6  a,  7  a  ;  1 
Areh.  Pr.,  319.  Where  the  jnry  sever  the  damaj^es  by  mistake,  the  plaintiff  may 
oaro  the  defect  by  taking  judgment  de  melioribuM  damnu  against  one,  and  entering 
a  «o2ie  prosequi  as  to  the  other  (6  T.  R,,  199  ;  1  Wila,  306),  or  by  entering  a  re- 
ratttitor  as  to  the  lesser  damages,  he  may  have  judgment  for  the  greater  damages 
agaiast  both.    Cro.  Car.,  192;    1  Wils.,  30;   1  Arch.  Pr.,  219. 

a.  Where  there  are  separate  suits  against  several  joint  trespassers,  and  the  plain- 
tiff reeovers,  he  can  have  but  one  satisfaction.  But  he  may  assess  the  damages 
aeparately,  and  then  elect  tU  msliorihuB  damnit,  and  recover  costs  against  each.  8 
Cow.,  HI ;  Beal  v.  Finch,  1  Keroan,  128. 

h.  Where  default  and  interlocutory  judgment  have  been  previously  entered  in 
the  action,  as  to  one  or  more  of  several  defendants,  or  as  to  one  or  more  of  several 
eoants,  and  the  jnry  find  a  verdict  on  the  iasue  for  the  plaintiff,  they  must  assess  the 
daoMgea  for  the  whole,  or  against  all  the  defendants.  6  Cow.,  599 ;  1 1  Co.,  5 ;  2 
BosL  &  Pal.,  163.  But  where  some  of  several  defendants  suffer  a  default,  and  those 
who  plead  to  issue  are  acquitted  at  the  trial,  the  jnry  shall,  in  some  instances  assess 
damagea  against  those  who  have  let  judgment  go  by  default,  and  in  others  not ;  the 
mle  in  such  esses  being,  that  where  the  plea  of  one  of  the  defendants  is  such  as  shows 
that  the  plafaitiff  could  have  no  cause  of  action  against  any  of  them  (as  payment  of 
the  plaintiff's  demand),  sneh  plea  shall  operate  or  enure  to  the  benefit  of  all ;  other- 
wise where  the  p!ea  merely  operates  in  discharge  of  the  party  pleading  it  10  Pick., 
291 ;  a  Ld.  Raym.,  1372  ;  3  Stra.,  1108, 1222  ;  2  Chitt  R,  135. 

e.  Where  there  are  several  counts^  the  jury  may  give  entire  damages,  or  they 
may  sever  them,  and  give  damages  on  each  count  or  on  each  class  of  counts.  Arch. 
N.  P.,  283. '  If  they  give  entire  damages,  and  one  count  turns  out  to  be  bad,  the 
defendant  may  move  in  arrest  of  judgment  (2  Doogl.,  730 ;  6  T.  R.,  691 ;  5  Johns. 
R,  435;  11  lb.,  985),  or  bring  a  writ  of  error  (Arch.  N.  P.,  283;  9  Wend., 
650),  unless  the  error  can  be  remedied  by  amendment  I  Bongl.,  376  ;  1  Bos.  A 
Pal.,  329;   1  Arch.  Pr.,  219. 

d.  Where  there  is  an  issue  in  law  remaining  to  be  argued  in  the  action,  the 
jury,  where  they  find  for  the  ^plaintiff,  usually  assess  contingent  (i.  e.,  conditional) 
damages,  to  become  absolute  in  case  the  demurrer  shall  be  decided  for  the  plaintiff. 
2  Tidd's  Pr.,  778  (717^  But  where  the  issue  in  fact  goes  to  the  whole  declaration, 
there  is  no  necessity  for  an  assessment  of  contingent  damages.    19  Wend.,  630. 

a.  After  the  jury  have  pronounced  their  verdict,  they  may  alter  and  correct  it, 
before  it  b  received  and  recorded.  And  the  court  may  also  send  them  out  again  to 
Toeoosider  thshr  verdict,  if  it  appears  to  be  a  mistaken  one,  before  it  is  received.  7 
Johns.  R.,  32. 

/.  Hie  jury  may  also  be  polled  at  the  instance  of  either  party ;  that  is,  each 
jwor  may  be  separately  examined  as  to  his  ooncorrence  in  the  verdict ;  and  then 
aoy  of  them  may  dissent  from  it  (7  Johna  R.,  32  ;  3  Cow.,  23),  in  which  case,  the 
jury  may,  be  again  sent  out  2  Wend.,  352;  3  Johns.  R,  255>  A  party  against 
whom  a  veidiot  is  declared,  hai  an  absolute  right  to  poll  the  jury  at  any  time  before 
the  verdict  is  entered.  In  >>lling  the  jury  the  inquiry  is,  ^*  Is  this  your  verdict?" 
and  the  court  cannot  be  required  to  have  the  question  put,  '*  Is  this  your  verdict 
each  and  both  of  the  defendants?''    Lobar  v.  Koplin^  4  Coms.  547. 


§  262.  [217.]  On  speeidL  finding  with  general  verdict^  for- 
mer to  ootUtoI. 

Where  a  special  finding  of  facts  shall  be  inconsistent  with 
the  general  verdict,  the  former  shall  control  the  latter,  and  the 
court  shall  give  judgment  accordingly. 
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§  263.  [218.]  (Amended  1851.)  Jury  to  assess  defendant'^ 
damages  in  certain  cases. 

When  a  rerdict  is  found  for  the  plaintiff  in  an  action  for 
the  recovery  of  money,  or  for  the  defendant  when  a  set-off 
for  the  recovery  of  money  is  established,  beyond  the  amonnt 
of  the  plaintiff's  claim  as  established,  the  jury  must  also  assess 
the  amount  of  the  recovery ;  they  may  also,  under  the  direc- 
tion of  the  court,  assess  the  amount  of  the  recovery  when  the 
court  give  judgment  for  the  plaintiff  on  the  answer.  If  a  set- 
off, established  at  the  trial,  exceed  the  plaintiff's  demand  so 
established,  judgment  for  the  defendant  must  be  given  for  the 
excess ;  or  if  it  appear  that  the  defendant  is  entitled  to  any 
other  affirmative  relief,  judgment  must  be  given  acoordinglj. 

«.  ThJB  MCtion  before  ameodment  waa  aa  followa :  '*  When  a  Terdict  ahall  he 
found  for  the  plaiotiff,  in  an  acUon  for  the  recovery  of  money  only,  the  juy  aiuQ 
alaoaaaeaa  the  amoant  of  the  recovery." 

b,'  The  right  conferred  on  the  jnry  to  aaaeaa  the  defendant'a  damages  over  tad 
above  the  plaintiff's  claim,  ia  similar  to  a  provision  in  the  revised  atatates  relating  to 
joatices'  coarts.    2  R.  S.,  338. 

e.  The  right  given  by  this  section  to  grant  the  defendant  affirmative  relief  seemi 
to  be  rather  inaptly  placed  nnder  this  chapter,  which  treats  of  trial  by  jnry.  And  for 
this  reaaon,  thia  relief  can  only  be  granted  where  the  trial  ia  by  jnry;  botitii 
chiefly  in  cases  such  aa  under  the  former  practice  would  have  been  designatad  equity 
causes,  that  it  will  be  necessary  to  grant  affirmative  relief  to  a  defendant,  and  thii 
class  of  cases  are  to  be  tried  by  the  conrt.  Hill  v.  MeCartky,  3  Code  Rep.,  49 ; 
and  aee  aectioDa  353, 254, 274  of  thia  code. 

§  264.  [219.]  (Amended  1851-1852.)  Entry  of  the  verdict. 
Motion  for  new  trial. 

Upon  receiving  a  verdict,  the  clerk  shall  make  an  entr7  in 
his  minutes  specifying  the  time  and  place  of  the  trial,  the 
names  of  the  jurors  and  witnesses,  the  verdict,  and  either  the 
judgment  rendered  thereon,  or  an  order  that  the  cause  be 
reserved  for  argument  or  further  consideration.  If  a  different 
direction  be  not  given  by  the  court,  the  clerk  must  enter  judg- 
ment in  conformity  with  the  verdict.  If  an  exception  be  taken, 
it  may  be  reduced  to  writing  at  the  time,  or  entered  in  the 
judge's  minutes,  and  afterwards  settled  as  provided  by  the 
rules  of  the  court,  and  then  stated  in  writing  in  a  case,  or  sep- 
arately, with  so  much  of  the  evidence  as  may  be  material  to 
the  questions  to  be  raised,  but  need  not  be  sealed  or  signed, 
nor  need  a  bill  of  exceptions  be  made.  If  the  exceptions  be 
in  the  first  instance  stated  in  a  case,  and  it  be  afterwards  neces- 
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sary  to  separate  them,  the  separation  may  be  made  under  the 
direction  of  the  court,  or  a  judge  thereof.  The  judge  who 
tries  the  cause  may,  in  his  discretion,  entertain  a  motion  to  be 
made  on  his  minutes  to  set  aside  a  verdict  and  grant  a  new  trial 
upon  exceptions,  or  for  insufficient  evidence,  or  for  excessive 
damages ;  but  such  motion  in  actions  hereafter  tried,  if  heard 
upon  the  minutes,  can  only  be  heard  at  the  same  term  or  cir- 
cuit at  which  the  trial  is  had.  When  such  motion  is  heard 
and  decided  upon  the  minutes  of  the  judge,  and  an  appeal  is 
taken  from  the  decision,  a  case  or  exceptions  must  be  settled 
in  the  usual  fonn,  upon  which  the  argument  of  the  appeal  must 
be  had. 

a.  Before  the  amendmeot  of  1852  this  seotioa  read, 

«'  Upon  reoeiTiDg  a  Terdict,  the  olerk  shall  make  an  entry  in  his  minatea,  specify- 
ingf  the  time  and  place  of  the  trial,  the  names  of  the  jorors  and  witnesses,  the  ver- 
dict, and  either  the  jodgment  to  be  rendered  thereon,  or  an  order  that  the  canae  be 
reeerrod  for  armament  or  farther  consideration.  The  justice  trying  the  cause  may, 
in  hk  discretion,  and  upon  such  terms  as  may  be  jost,  stay  the  entry  of  judgment 
and  fnrther  proceedings  until  the  hearing  and  final  decision  of  a  motion  for  new  trial, 
or  to  aet  aside  the  verdict  or  judgment  on  the  ground  of  surprise  or  irregularity,  or 
upon  a  case  or  bill  of  exceptions.  The  court  shall  have  power  to  order  a  verdict  to 
be  entered,  snbject  to  the  opinion  of  the  court  thereon.  The  judge  who  tries  the. 
canae  may,  in  his  discretion,  entertain  a  motion  to  be  mode  on  his  minutes  to  set  aside 
a  verdict  and  grant  a  new  trial  upon  exceptions,  or  as  being  against  evidence,  or  for 
insaflicient  evidence,  or  for  excessive  damages ;  but  such  motions  in  actions  here- 
after tried  shall  only  be  hfprd  upon  the  minutes  at  the  same  term  or  circuit  at  which 
the  trial  is  had ;  and  if  not  heard  at  the  same  term  or  circuit  in  actions  hereafter 
tried,  the  motion  must  be  made  upon  a  case  or  bill  of  exceptions,  or  upon  appeal. 
When  such  motion  is  heard  and  decided  npon  the  minutes  of  the  judge,  an  appeal 
may  be  taken  from  such  decision  ;  and,  in  case  of  appeal,  a  case  or  bill  of  excep  - 
tioos  moat  be  prepared  and  settled  in  the  usual  form,  and  upon  which  case  or  bill  of 
exoeptions  the  argument  of  the  appeal  must  be  had.  After  the  trial  of  a  cause, 
either  party  may,  in  the  manner  prescribed  by  law  and  the  rules  of  the  court  in 
which  the  action  is  pending,  make  and  settle  a  case  or  bill  of  exceptions,  which, 
when  settled,  shall  be  fil^,  and  when  filed  before  or  after  judgment,  shall  be  at- 
tached to  and  become  a  part  of  the  judgment  roll." 

6.  Before  the  amendment  of  1851  this  section  was  as  follows : 
''  Upon  receiving  a  verdict,  the  court  shall  direct  an  entry  to  be  made,  specifying 
the  time  and  place  of  the  trial,  the  names  of  the  jurors  ana  witnesses,  the  verdict, 
and  either  the  judgment  to  be  rendered  thereon,  or  an  order  that  the  case  be  reserved 
for  argument  or  fnrther  consideration.  In  cases  reserved  by  the  court  for  argument 
io  porsnance  of  this  section,  no  case  need  be  prepared  in  writing,  unless  by  the  di- 
rection of  the  justice  who  tried  the  cause  ;  and  the  party  on  whose  motion  the  case 
is  reaerved,  must  furnish  the  papers  for  the  argument'' 

€,  See  Role  28  of  the  Supreme  Court  rules,  and  rules  8,  9, 10,  and  11  of  the  Su- 
perior Court  Rules,  of  January,  1851,  in  Appendix. 

d.  Under  this  section,  prior  to  the  amendment  of  1851,  two  days  after  a  verdict 
for  defendants,  they  entered  and  perfected  judgment  The  plaintiff,  desiring  to  move 
to  eei  aaide  the  verdict  as  against  evidence,  obtained  an  order  to  stay  proceedings  on 
the  aeeond  day  after  the  veidict,  but  after  the  entry  of  judgment  The  plaintiff  sub- 
aeqnently  prepared  a  esse  and  moved  to  have  the  judgment  set  aside  as  irregular. 
The  oonrt  upheld  the  judgment,  and  said,  *'  Upon  the  rendition  of  a  verdict,  the 
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joftiee  who  triet  the  oanse  direelB  an  entry  of  the  jodgmeat  to  be  roidered  thereon, 
un\tm  he  deaire  to  coniider  the  matter  further.  And  jodgnent  ahall  be  entered  by 
the  clerk,  in  oonrormity  to  the  fordict,  which  ehall  be  final  after  the  ezpimtm  of 
Ibor  daya,  unlees  there  be  an  order  rewrring  the  case  or  ttaying  the  proceedin(i 
(m.  264,  265).  The  clerk  ii  to  make  op  the  judgment  roll  immediately  after  enteriof 
the  judgment  (76.,  a.  981.)  Thia  ia  reetricted  in  efiect  bv  the  two  daya'  previoBi 
notice  required  for  the  adjuetment  of  the  coati.  Drag  ▼.  Laictfy,2Sand^  681 ;  2  Code 
Rep.,  83  ;  1 16.,  125. 

a.  "  We  think  the  intent  of  lection  265  wai^  not  to  delay  the  entry  of  the  jndg- 
ment  or  ita'  completion  in  form  until  after  the  ezpiration  of  fonr  daya ;  bat  that  a 
judgment  M  entered  and  completed  will  become  abaolote  and  final,  nnleaa,  befote  the 
end  of  four  days,  the  looing  party  ahall  obtain  from  the  court  or  a  joatiee  a  atay  of 
proceedinga.  If  he  deaire  to  mo?e  for  a  new  trial,  on  the  ground  that  the  Teidict 
ia  againat  oTidence,  he  may  obtain  a  atay  for  that  porpoae  within  the  four  daya,*  and 
then  moTe  at  apeoial  term  on  a  caae.  If  thia  motion  be  granted,  the  jodgment  aefer 
becomea  final,  and  will  be  vacated  of  coorae.  The  defendanta  have  been  regalar, 
and  the  plaintiff  muat  be  content  with  the  order  at  chamben^  which  preaervea  all 
hia  righto."    lb,  and  Ball  v.  SyrocuM  and  Uiiea  R,  R.  Co.^  6  Pr.  R.,  198. 

b.  On  a  moUon  to  aet  aaide  a  judgment,  the  aupreme  court  aaid,  '*  It  ia  oligected 
that  aection  265  makea  the  judgment  final  after  four  dava ;  and  that  we  em  give  no 
relieC  I  think  the  aeotion  in  queatlon  reqoirea  no  auch  oonatmction ;  it  waa  only 
intended  to  declare  what  ahoold  be  the  eourae  of  practice  in  preparing  for  appeal  «r 
review ;  and  waa  not  intended  to  provide  an  exception  to  the  poweia  oonferrad  by 
the  latter  clauae  of  aection  173.  On  the  contrary,  both  aectiooa  mnat  be  conatraad 
together,  and  tbeae  aecttona  give  ample  power  to  afford  relied"  Traoer  ▼.  SUht- 
nail,  S  Code  Rep.,  96. 

e.  The  verdict  of  a  jury  may  be  amended  or  corrected  ao  aa  ,to  conform  to  the 
facto,  where  there  ia  no  doubt  aa  to  auch  facta,  either  by  certificate  of  the  jod^  or 
otherwiae,  and  of  the  real  intentiona  of  the  jury.  Where,  however,  the  aligfateat 
doubt  eziato  oa  to  what  tranapired  on  the  trial,  or  if  any  exiat  that  the  whole  eaae 
baa  been  diapoaed  of  by  the  court  and  jury,  an  amendment  should  not  be  allowed. 
(BurhanM  v.  TibbitU^  7  Pr.  R.,  21.)  Extreme  caution  ahould  be  need  u  alhwittg 
such  amendmenta    lb,  ^ 

d,  Burhana  v.  Tibbiita  (aupra)  waa  an  action  for  treapaaa  on  landa,  and  for  eon- 
verting  peraooal  property  found  thereon.  The  defendant  justified  the  entry  by  al- 
leging title  in  himaelf.  Upon  the  trial,  the  judge  decided,  aa  matter  of  law,  that  the 
justification  waa  auatained,  and  ioatructed  the  jury,  that,  aa  to  the  treapaas,the  ac- 
tion waa  not  auatained,  and  that  the  only  queetion  for  them,  waa  in  respect  to  the 
converaion  of  the  personal  property,  oonsiating  of  a  few  dry  poleo  lying  upon  the 
premiaea  in  controversy.  The  jury  rendered  a  verdict  for  plaintiff  for  fifty  cento ;  and 
at  the  request  of  defendant's  counsel,  the  judge  directed  the  jury  to  state  upon  what 
iaaue  they  found  their  verdict.  The  jury  atated  that  their  verdict  waa  for  the  eon* 
veraion,  and  the  clerk  made  a  corresponding  entry  on  hia  minutea ;  and  on  motioo 
of  defendant*a  counael,  p1aintifi**a  counsel  objecting,  the  judge  directed  the  entry  of 
the  verdict  to  be  amended,  ao  aa  to  read  aa  followa :  *'  The  jury  find  for  the  defend- 
ant upon  the  question  of  .title,  and  a  verdict  in  favor  of  plaintiff  for  fifty  cenl%  for  tbe 
converaion  of  peraonal  property."  The  report  doea  not  atate  when  the  motion  to 
amend  the  entry  of  the  verdict  waa  made.  It  ia  auppoaed,  however,  that  it  waa 
made  immediately  after  the  triaU  or,  at  leaat,  on  the  aame  day,  and  while  the  nat- 
ter waa  fresh  in  the  recollection  of  the  court  The  plaintiff  moved  to  vacate  thii 
amended  verdict ;  the  motion  waa  denied.  And  per  Harris,  J.  **  Two  qneationswers 
tried :  one  whether  defendant  had  nnlawfnily  entered  plaintiff*a  land  ;  the  other, 
whether  he  had  unlawfully  converted  perM>naI  property  found  thereon.  The  fenner 
iaaue,  the  judge  decided  in  favor  of  the  defendant,  and  ao  inatructed  the  jury.  The 
latter  iaaue  alone  waa  aubmitted  to  the  jury.  A  general  verdict  waa  rendered  in  fa- 
vor of  plaintifiEl  If  thia  had  been  intended  to  apply  to  both  iasnee,  it  would  have 
been  the  duty  of  the  court  to  set  it  aaide  j  for  the  firat  iaaue  had  been  withdrawn 
from  the  conaideration  of  the  jury.  The  court,  therefore,  allowed  the  jury  to  stoto 
upon  which  of  the  isauea  they  found  their  verdict,  and  they  very  properly  reapoadad 
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ibai  H  warn  upon  the  iMae  submitted  to  them.    Bat  sneh  a  verdict  left  the  iindlDjf  of 
the  jury  mcomplete.    There  would  be  nothiDg  upon  the  record  ■howing  that  the 
iaaae  nfwa  the  qaeetion  of  tide  had  been  diapoaed  of.    The  fact  that  the  court  had, 
in  aflbet,  directed  a  verdict  for  the  defendant  upon  that  iaane  did  not  appear  ;  on 
this  aceoant,  the  amendment  waa  necesaary.    The  entry  which  the  judge  directed 
the  clerk  to  malie,  gave  shape  and  effect  to  the  real  finding  of  the  jury.    The  qnea- 
tioB  Is,  whether  the  jndge  had  authority  to  direct  it  7    In  atrietneaa,  tiie  jury  ahonid 
haTe  foand  for  the  defendant  upon  the  question  of  title.    But  their  intention  so  to 
find  m  mamfeat.    Can  the  conrt  give  efifect  to  such  manifest  intention  ?    It  has  al- 
waya  been  heldi  that  when  a  verdict  ia  sufficient  in  substance  to  conclude  the  partiea 
upon  the  iasiiea  tried,  the  court  in  which  the  trial  ia  had  may  give  it  appropriate 
words ;  and  even  after  error  brought,  an  appellate  oourt  may  make  it  right,  by 
amonding  the  tranacript,  and  ordering  the  reoord  below  to  be  corrected.     Roeke» 
felitr  V.  Dannelly,  (8  Cow,  623).     <  When  the  intention  of  the  jury  ia  manifest,*  aaid 
Lard  Mansfield,  in  Hawkes  v.  Crofton  (2  Burr.,  699),  *  the  court  will  set  right  all 
matters  of  form.'    And  it  is  laid  down  in  Hobart,  54,  *  that  if  the  poiot  in  issue  can 
be  coneladed  out  of  the  finding,  the  court  will  work  the  verdict  into  form,  and  make 
it  aerve.'    Thua,  in  Petrie  v.  Hannay  (3  Tflt.,  659),  the  defendant  bad  pleaded  the 
general  iaaue,  and  the  statute  of  llmitaiions.    There  waa  a  verdict  for  the  plaintiff 
upon  the  firat  plea,  but  nothing  aaid  about  the  other.    Error  waa  brought  upon  this 
Tery  ground.    But  the  conrt  ordered  the  verdict  to  be  amended,  so  as  to  make  it 
applioible  to  both  iasnes.    It  is  well  settled,  too,  that  where  there  are  several  counta 
in  a  declaration,  and  the  jury  find  a  general  verdict,  the  court  will,  if  aome  of  the 
coantB  are  bad,  allow  the  verdict  to  be  amended,  npon  the  jndge'a  certificate  that 
the  evidence  given  npon  the  trial  was  all  applicable  to  the  good  counts  (iSayre  v. 
Jeweti,  12  Wend,  135  ;  NorrU  v.  Dunham,  9  Cow.,  151  ;    Cooper  v.  Biwell,  15 
John.,  318).     In  The  Executors  of  Van  Renseelaer  v.  The  Executors  of  Platna^ 
2  John.  Caa.  17,  the  plaintiffii,  as  ezeoutors,  had  sued  for  and  recovered,  in  the 
same  action,  rent  upon  an  estate  in  fee,  which  had  accmed  both  before  and  after  the 
death  of  the  testator.    It  waa  held  that  the  objection  on  the  face  of  the  record  waa 
fatal  to  the  recovery.    But  Badolii^  J.,  aaid,  '  If  it  can  appear  from  the  jndge'a 
netea  on  the  trial,  that  the  plaintiffii  claimed  and  recovered  for  the  previona  rent  only, 
according  to  the  modem  and  more  liberal  praotice  of  our  courts  I  am  inclined 
to  allow  the  verdict  to  be  altered  or  amended,  agreeable  to  the  truth  of  the  case.' 
Ia  Beekmann  v.  BeemuM  (7  Cow.,  29),  the  jury,  in  an  action  of  replevin,  had  found 
a  general  verdict  for  the  plaintiff    The  circuit  jndge,  after  the  jury  had  separated, 
ordered  the  verdict  to  be  amended  by  adding,  *  aix  oenta  coota  *,'  and  the  court  in 
term,  when  a  new  trial  waa  asked  for,  allowed  the  verdict  to  be  further  amended 
by  addiait*   '*uc  eenta  damages.'    Jon^t  ▼.  Kennedy,  11  Pick.,  125,  is  quite  in 
point.    Tbere  the  declaration  contained  three  counts  ;  one  upon  a  note,  another 
for  g^ooda  aold,  and  a  third  upon  an  acoonnt  atated.    The  defendant  pleaded  the 

f;eiieral  iaaae.  The  jury  returned  a  verdict  for  the  plaintiff  upon  the  first  count 
t  was  objected  that  the  verdict  did  not  find  the  whole  of  the  issue.  The  court  said 
the  verdiet  might  be  amended  ao  aa  to  make  it  a  verdict  for  the  defendant  upon  the 
oCher  eoonta.  There  being  no  evidence  to  eatablish  the  third  count,  the  attention  of 
the  jury  was  properly  directed  to  the  consideration  of  the  first  and  aecond  counta. 
And  aa  the  caae  was  preaented  to  them,  their  finding  the  promise  alleged  in  the 
first,  implied  a  negation  of  the  promise  set  forth  in  the  second.  Under  these  cir- 
cnmatanoee,  we  see  no  objection  to  entering  a  verdict  for  the  defendant  upon  the 
aeoond  and  third  counta.  The  aame  may  be  said  of  the  caae  in  hand.  Aa  the  case 
was  preaented  to  the  jury,  their  finding  a  verdict  for  the  plaintiff  generally,  implied 
that  they  found  the  conversion.  When  required  to  state  the  grounds  of  their  ver- 
dict, they  80  declared.  This  finding  necessarily  negated  every  finding  for  the  plain- 
tiff upon  the  other  issue.  They  followed  the  direction  of  the  conrt,  which  waa,  in 
sabstancot  that  npon  the  first  issue  the  defendant  was  entitled  to  their  verdict.  See 
alao  Porter  r.  Remming  (10  Mass.,  64),  where  it  waa  held  that  the  court  might 
amend  a  yerdict  by  putting  it  into  form,  if  the  intention  of  the  jury  could  be  gath- 
ered from  their  finding.  Alao  Clark  v.  Lamb  (6  Pick.,  512).  In  the  latter  case, 
the  Terdiet  did  not,  in  terms,  find  the  whole  issue.  The  court  said,  *  If  the  judge 
will  certify,  as  we  understand  he  is  ab!e  to  do,  that  there  waa  but  one  demand  in 
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fact  aubmiUed  to  the  jary,  we  think  the  Terdiet  may  be  corrected.'  Where,  in 
ejectment,  a  verdict  had  been  rendered  for  one  half  the  premiaea,  nothing  betiij^ 
said  aboat  the  other  half,  the  verdict  waa  amended  by  adding  the  worda,  '  and  f«r 
the  residue  they  find  for  the  defendant' "     Seott  v.  OaU>raith(l  Dallaa,  134). 

a.  Section  264  implies  that  it  may  become  neceaaary  to  separate  exceptkoi, 
when  incorporated  in  a  case.    OUehrUt  ▼.  Stevetuon,  7  Fr.  R.,  275. 

b.  It  is  not  necessary  in  order  to  review  qaestiona  of  law  arising  on  the  tnsl, 
that  the  exceptions  taken  sboaid  be  signed  or  sealed  by  the  jostxce  befors  whom 
the  trial  was  had,  or  that  a  bill  of  exceptions  shoold  be  made.  ZahrUkie  t.  Smithy 
1  Kernan,  480. 

c.  Where  on  an  appeal  to  the  conrt  of  appeals,  it  appears  by  the  return,  the  ex- 
ceptions were  taken  at  the  trial  and  separately  stated,  it  is  not  necessary  that  th^ 
ahonld  be  authenticated  by  the  justice  who  tried  the  cause,  or  the  court  below.    Jh: 

d.  But  where  the  exceptions  are  in  the  first  instance  stated  in  a  case  confaininf 
matter  not  necessary  to  present  the  legal  questions  arising  upon  them,  the  party  de- 
siring a  review  in  the  court  of  appeals  should  procure  the  exceptions  to  be  separated 
from  the  case  by  or  under  the  directim  of  the  court  below,  or  a  justice  thereof. 
lb.  ^ 

e.  If  it  does  not  appear  from  the  retam  that  the  exceptions  were  in  the  first  in- 
stance stated  separately,  or  that  they  were  separated  from  the  caae  in  which  they 
were  originally  stated  under  the  drrection  of  the  court  below,  or  a  judge  thereof, 
the  appeal  to  this  court  will  be  dismissed.    lb. 

See  notes  to  sections  262,  265,  and  266. 

§  266.  [220.]  (Amended  1861-1852.)  Motion  for  new  trid, 
c&c,  where  to  he  Tieard. 

A  motion  for  a  new  trial,  on  a  case  or  exceptions,  or  other- 
wise, and  an  application  for  judgment  on  a  special  verdict  or 
case  reserved  for  argument  or  further  consideration,  must  in 
the  first  instance  be  heard  and  decided  at  the  circuit  or  special 
term,  except  that  when  exceptions  are  taken,  the  judge  trying 
the  cause  may  at  the  trial  direct  them  to  be  heard  in  the  first 
instance  at  a  general  term,  and  the  judgment  in  the  mean  time 
suspended ;  and  in  that  case  they  must  be  there  heard  in  the 
first  instance,  and  judgment  there  given.  And  where  upon  a 
trial  the  case  presents  only  questions  of  law,  the  judge  may 
direct  a  verdict  subject  to  the  opinion  of  the  court  at  a  general 
term ;  and  in  that  case,  the^application  for  judgment  mnst  be 
made  at  the  general  term. 

/.  Before  the  amendment  of  1852  this  section  read, 

**  Motions  for  a  new  trial  on  a  case  or  bill  of  exceptions,  motions  for  judgmestoa 
a  special  verdict,  or  case  reserved,  subject  to  the  opinion  of  the  court,  shall  io  (1m 
first  instance  be  heard  and  decided  at  a  special  term,  unless  the  justice  trying  th^ 
cause  shall  direct  it  to  be  heard  in  the  first  instance  at  a  general  term.  If  snob  or- 
der is  granted,  directing  it  to  be  heard  at  a  general  term,  such  motion  may  then  be 
noticed  and  brought  on  to  argument  by  either  party  at  a  general  term  of  such  conrt, 
and  the  court  shall  hear  and  decide  the  same.*' 

g.  This  section,  before  the  amendment  of  1851,  was  as  follows:  Judgment  shall 
be  entered  by  the  clerk,  in  conformity  to  the  verdict,  which  shall  be  final  after  the 


§265.]  NEW    TRIAL.  877 

expintion  of  foar  dayi,  QDlesB  the  court  or  a  jadge  thereof  order  the  eaflo  to  be  re- 
•erred  for  arfument  or  forther  eooeiderationi  or  grant  a  stay  of  proceedings. 

a.  Under  this  lection,  aa  worded  in  1S51,  it  was  held  by  the  New  York  Com- 
mon Plea^  in  Morgan  v.  Bruce,  1  Code  Rep.  N.  S.,  369,  that  *<  there  is  no  warrant 
in  the  code  for  regarding  a  motion  for  a  new  trial  as  different  in  any  of  its  material 
incidents  from  the  like  motion  under  the  system  of  practice  which  existed  before  the 
code  took  effect ;  and  that  an  application  for  a  new  trial  should,  in 'the  first  instance 
be  disposed  of  as  a  motion  and  not  on  appeal. 

h,  A  review  upon  the  evidence  is  not  to  be  sought  by  a  motion  at  special  term 
for  a  new  trial  if  the  questions  of  law  only  are  sought  to  be  raised,  as  excepted  to  ;  a 
bill  of  exceptions  is  the  appropriate  form  of  proceeding ;  if  the  evidence  is  sought  to 
be  reviewed,  and  the  finding  of  the  facts  considered  either  with  or  without  the  ques- 
tions of  law,  a  case  and  motion  for  a  new  trial  are  the  proper  proceedings.  i6.  Mak- 
ing a  ease  to  review  the  evidence,  is  not  the  same  thing  as  excepting  to  a  decision 
on  the  matter  of  law  for  the  purpose  of  an  appeal.    lb, 

€,  Where  on  the  trial  of  cause,  there  was  a  verdict  for  the  plaintiff,  the  defend- 
ants prepared  a  case  with  leave  to  turn  it  into  a  bill  of  exceptions,  and  intending  to 
more  for  a  new  trial,  both  for  misdirection  of  the  judge,  and  because  the  verdict  was 
agunst  the  weight  of  Aidence.  On  motion  by  defendants  to  the  judge  who  tried 
the  case,  for  an  order  that  the  case  and  exceptions  might  be  first  brought  to  a  hear- 
ing at  the  general  term,  and  for  a  stay  of  proceedings  in  the  mean  time,  the  court 
said,  <*  Where  there  are  exceptions  to  be  argued,  as  well  as  a  motion  to  set  aside  the 
irerdict  on  the  ground  of  the  weight  of  evidence,  it  is  a  great  convenience  to  par- 
ties, and  a  saving  of  time  to  the  court,  that  the  exceptions  and  motion  be  heard 
together.  We  think  that  in  every  case  where,  from  the  nature  of  the  questions  of 
law  presented  or  the  amount  in  controversy,  a  decision  at  special  term  will  not  be 
likely  to  terminate  the  cause,  the  better  practice  is  to  order  the  ease  or  bill  .of  ex- 
ceptions at  once  to  the  general  term.  The  eircumstanoe  that  there  are  facts  to  be 
examined  as  well  as  points  of  law,  should  make  no  difference.  Especially  ought 
this  practice  to  be  pursued  where  the  points  of  law  were  ruled  adversely  at  the  trial. 
An  argument  of  the  bill  of  exceptions  at  special  term,  is,  in  such  a  case,  nothing 
more  Uian  an  appeal  from  one  judge  to  another  in  the  same  court,  which  should 
never  be  permitted  where  it  can  be  avoided.  Suitable  terms  can  always  be  im- 
posed, on  staying  the  proceedings  in  cases  like  this ;  so  that  the  party  who  succeeded 
at  the  trial  shall  not  be  deprived  by  the  delay  of  the  fruits  of  his  verdict."  JKom't 
V.  Bower,  4  Sand.,  701. 

d.  **  As  the  code  now  stands  (May,  1853),  two  modes  of  proceeding  to  obt^n  a 
review  of  a  trial  are  prescribed.  The  one  is  applicable  exclusively  to  a  trial  by  jury, 
the  other  to  a  trial  by  the  court  or  by  referees.  These  modes  of  proceeding  are  en- 
tirely distinct  each  firom  the  other.  In  one,  the  review  is  had  before  judgment ;  in 
the  other,  it  can  only  be  had  by  appeal  after  judgment  *  *  *  In  respect  to 
trials  by  jury,  the  265th  section  of  the  code  provides,  that  where  a  special  verdict 
has  been  found,  or  the  cause  has  been  reserved  for  argument  or  further  consldera- 
tioi^  the  application  for  judgment  must  be  made  at  a  circuit  court  or  special  term. 
The  motion  may  be  made  upon  the  minutes  of  the  judge,  if  made  at  the  same  cir- 
cuit at  which  the  trial  was  luid,  and  afterwards  upon  a  case  or  exceptions.  The  de- 
cision npeo  such  a  motion  may  be  reversed  upon  appeal  under  the  second  subdivi- 
sion of  349th  section.  When  th^  motion  for  a  new  trial  is  founded  upon  exceptions 
taken  at  Uie  trial,  or  a  verdict  has  been  taken  subject  to  the  opinion  of  the  court, 
the  judge  who  tried  the  cause  may  dispense  with  the'hearing  at  a  circuit  or  special 
term,  and  order  that  it  be  argued  in  the  first  instance  at  a  general  tenn.  In  that 
case  no  a|ipea]  is  necessary.  The  general  term  is  authorized  to  render  judgment. 
Besidea  the  appeal,  before  judgment ^  from  the  decision  at  the  circuit  or  special  term 
granting  or  refusing  a  new  trial,  under  the  second  subdivision  of  section  j49,  an  ap- 
peal upon  questions  of  law  may  be  taken  after  judgment,  under  the  348th  section.'* 
Per  Harris,  J.,  in  Watoon  v.  Seriven,  7  Pr.  R.,  10. 

See  notes  to  sections  964  and  368. 
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Chapter  IV. 

Trial  hy  the  Court. 

SiOTioN  366.  TrUd  by  jary,  how  waived. 

267.  Oo  trial  by  the  oavrt,  jademant  to  ba  fivva  in  twenty  daya 

268.  Ezceptiooa,  how  aod  when  taken. 

269.  Proeeedinga  npon  jodgment  on  iarae  of  lew. 

§  266.  [221.]  (Amended  1849.)  Trial  ly  jwry,  hovo  waived. 

Trial  bj  jury  may  be  waived  by  the  Beveral  parties,  to  an 
issne  of  fact,  in  actions  on  contract ;  and,  with  tlie  assent  o!  the 
court,  in  other  actions,  in  the  manner  following : 

1.  By  failing  to  appear  at  the  trial. 

3.  By  written  consent,  in  person  or  by  attorney,  filed  with 
the  clerk. 

3.  By  oral  consent  in  open  court,  entered  in  the  minutes. 

a.  Where  a  defendant  did  not  aerre  an  affidavit  of  merita,  and  did  not  appear  oo 
the  oanae  being  called  for  trial,  the  coort,  after  the  diaeharge  of  the  jory,  took  an  ia- 
qoeat ;  held,  that  it  waa  irregular,  and  that  the  inqnest  ahonid  hare  beenlmken  hefcre 
the  j  ary  were  diaeharged.  Dickimon  ▼.  KimbMt  1  Code  Rep.,  83 ;  HanuB  r.  Hoetf 
1  Code  Rep.  N.  8.,  407 ;  6  Pr.  R.,  118.  **  For  it  seems  that  even  if  the  defendant 
had  appeared  before  the  trial,  the  inqoest  eonid  not  have  been  taken  by  A  jary,  be- 
caoae  tne  inqaeet  waa  not  taken  nntil  the  jnry  had  been  diaeharged ;  so  sosn  as  Ike 
jury  bad  been  discharged,  there  waa  no  right  to  a  trial  by  jury  to  waire.  I  think 
the  inqneat  ahonld  haye  been  tsl^en  before  the  jory  were  diaeharged,  ao  as  to  afTord 
the  defendant  an  opportunity,  in  oaae  he  appeared,  of  claiming  hia  right"  Per  Ht^ 
ris,  J.    Ih. 

See  rule  21  of  Supreme  Court  Rules. 

§  267.  [222.]  (Amended  1849.)  On  iriM  hy  the  court,  judg- 
mefU  to  he  given  in  twenty  days. 

Upon  a  trial  of  a  question  of  fact  by  the  court,  its  decision 
shall  be  given  in  writing,  and  filed  with  the  clerk,  within 
twenty  days  after  the  court  at  which  the  trial  took  place. 
Judgment  upon  the  decision  shall  be  entered  accordingly. 

h,  **  Ithaa  Tory  frequently  been  doubted,  and  I  have  alwaya  oeoaidereditadoalit* 
fnl  queation,  whetner  this  section  of  the  code  waa  intended  to  refer  to  any  other  cka 
of  oaaea  except  thoae  which  in  their  own  nature  ought  to  be  referred  to  a  jury.  Bit 
aUurger  oonatruotion  haa  been  given  to  it  It  is  that  ooaatmetion  I  am  willing  w* 
to  follow.  It  haa  alwaya  been  doubted  whether  tfaia  section  ahould  be  conadtnd 
merely  aa  directory,  or  as  involfing  a  poaitive  duty.  The  counael  for  detaidiiti 
have  alwaya  insisted  upon  this,  namely,  that  thia  aectton  impoaea  by  ita  terms  a  pia- 
tive  doty  upon  the  judge,  and  that  his  failure  to  comply  with  thia  condition  res^en 
Toid  any  iodgment  pronounced  by  him  after  the  expiration  of  the  time  limited' 
Adopting  uiia  eonatruotion,  it  is  said  that  whereas  I  have  not  decided  upon  thii  cue 
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witMo  twenty  dayi,  I  have  lost  all  jariidiction  in  the'eaae.  Althoogli  I  am  willing 
to  ntva  the  eooakriiction  that  I  have  atated  to  thii  provision  of  the  code,  still  I  had 
A  right  to  direct  a  re*argamant  opon  any  of  tbe'questions  included  in  the  case.  It  is 
tha  dnty  aa  well  as  the  right  of  a  jodge  to  direct  a  new  argument  before  his  final  de> 
ciaioa  la  proiioaneed.  In  cases  where  the  evidence  is  deemed  by  the  court  to  be  con- 
flieliag,  the  court  will  probably  oall  a  jury.  The  cases  are  numeroua  in  which  thia 
course  haa  been  pursued.  After  a  case  has  been  heard  by  a  judge,  if  it  ia  doubtful 
io  his  own  mind,  the  case  should  be  referred  to  a  jury."  Per  Ouer,  J.,  in  Davi§  v. 
Mayor,  ^c,  tf  New  York,  Superior  Coart,  Special  Term,  October  29, 1853. 

«.  '*  These  acta  (codes  of  1851  and  1852),  are  very  obacure  in  relation  to  a  trial 
by  the  eoort;  but  I  am  inclined  to  think  that  on  the  trial  of  questions  of  fact  by  the 
court,  the  deciaion  nled  by  the  judge  should  distinctly  pass  upon  and  fiud  all  the  ma- 
teriaJ  issoeapreaented  by  the  pleadings.    If  the  complaint  aet  up  only  general  allega- 
tjooa  of  indebtedness,  perhaps  it  would  be  sufficient  to  find,  generally,  indebtedness  to 
a  eertaiB  amonnt,  notwithatandiog  several  grounds  of  indebtednesa  were  alleged. 
Bat  nnleaa  the  decision  finds  all  the  facts  distinctly  traversed,  and  put  in  a  traversa- 
ble form,  it  will  be  very  difficult  for  the  parties  to  know  and  protect  their  rights  in 
any  ftitore  suit,  and  the  record  must  necessarily  be  imperfect.    Probably  if  no  objec- 
tion ia  made  to  a  decision  finding  the  result  in  a  general  form,  particularly  in  aotiens 
in  which  a  genera]  verdict  could  be  given  (s.  216),  the  appellate  court  would  not  con- 
sider tjiia  omission  fatal.    A  party  may  have  the  facts  found  by  the  judge  stated  in  a 
caae  ;  bat  it  seems  reasonable,  as  well  as  analogous  to  all  former  practice,  that  the 
isaaea  ahonid  also  be  found,  particularly  in  caaea  of  common  law  jurisdiction,  and 
when  raqaired  by  either  party.    And,  besides,  the  finding  of  facts  in  the  case  may 
be  a  very  different  thing  from  finding  the  issues,  and  is  more  like  the  finding  of  (acta 
by  rafereea."    Per  Hand,  J.,  in  OilchrUt  v.  Stevenaon,  7  Pr.  R.,274. 

b.  '*  I  do  not  construe  the  section  367  of  the  code  as  making  it  the  dnty  of  a 
judge  who  liaa  tried  a  cause  without  a  jury,  to  set  forth'in  his  decuion,  as  in  a  special 
verdiet,  all  the  iacta  of  the  case,  including  those  not  controverted  by  the  pleadings,, 
and  tboae  which,  although  controverted,  he  may  deem  immaterial.  So  far  as  quea- 
tiona  of  fiaet  are  ooncerned,  the  judge,  in  my  opinion,  fulfills  his  duty  by  determining- 
tbeiasoea  which  in  his  judgment  are  material."  Per  Dner,  J.,  in  Attorney  General 
end  0tkers  v.  The  Mayor,  ^c,  of  New  York  and  othero  (Nov.  26, 1853). 

e.  Thia  section  is  a  au^titute  for  a  provision  to  the  like  effect  in  section  80  of 
the  jodieiary  act  of  May  12,  1847  ;  and  under  that  act  it  waa  held  that,  when  an 
issue  of  fact  waa  tried  before  a  judge  without  a  jury,  the  finding  of  the  judge  waa 
to  be  treated  as  if  it  were  the  verdict  of  a  jury.  Oebom  v.  Marquand,  1  Sand,  457 ; 
H^ppe  ▼.  Robbe,  1  California  Rep,  373.  And  where  a  motion  waa  made  to  set  aside 
the  nnding  of  a  judge  in  such  a  caae,  aa  being  against  the  weight  of  evidence,  the 
conn  held  that  it  would  not  Interfere  unless  the  preponderance  of  evidence  waa  ao 
great,  that  the  verdict  of  a  jury  to  the  same  effiMt  on  the  aame  testimony  would  be 
setaaido.    li. 


d.  In  the  Supreme  Court,  Hurlbut,  J.,  in  Doke  v.  Peek.  1  Code  Rep.,  54,  said. 
It  mnat  be  observed,  that  there  Is  a  distinction  between  a  decision  of  the  court— that 
ia,  a  jadge--<and  the  verdict  of  a  jury.  Since  the  code  took  effect,  a  trial  by  the 
conrt  is  very  difiTerent  to  what  it  used  to  be;  Before  the  code,  it  was  only  necessary 
to  aay,  I  find  for  the  plaintiff  or  defendant.  Now,  I  should  say  to  the  party  in  whose 
favor  I  decided,  I  find  for  you  on  all  or  some  of  the  issues,  draw  up  a  special  verdiet, 
serve  it  on  the  adverse  party,  and  within  20  days  I  will  settle  it;  that  would  be  the 
praclaoa  at  niai  prina ;  it  could  not  be  expected  of  a  judge  that  he  is  to  prepare  a  special 
verdict  A  judge  will  not  draw  the  special  ^rdict,  but  will  require  the  party  in 
whoee  fcvor  be  decides,  to  draw  up  a  special  verdict,  and  to  attend  before  him,  on 
notice  to  the  adverse  party  to  settle  the  same. 

e.  A  special  verdict  or  finding  of  a  judge  in  the  nature  of  a  special  verdict  where 
trial  by  jury  is  waived,  should  find  all  the  conclusions  of  fact,  so  as  to  leave  nothing^ 
for  fiuther  determination,  except  questions  of  law.  Siseon  v.  Barrett,  2  Coma., 
406. 

j.  Upon  the  trial  of  an  issue  of  fact  by  the  court,  the  prevailing  party,  on  filing^ 
the  decision  of  the  judge,  may  enter  his  judgment  immediately,    Lynde  v.  Cowen- 
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Aoeen,  4  Pr.  R.,  327.  It  wm  objoeted  that  the  jadgment-roU  oonid  Dot  be  filed  until 
after  the  time  allowed  to  make  a  caae  (ten  days)  had  eipired,  beoauae  the  roll  ii  t» 
contain  the  ease  (■ection*281);  but  this  objection  wan  held  not  well  taken t  beeaoie  i 
caae  can  be  afterwarda  made  and  attached  to  the  roll  on  file.  /6.  and  AeaetiiZ  t. 
Harris^  3  Code  Rep.,  7 1 ;  2  Sand.,  641,  and  where  a  party  deairea  to  make  a  caae, 
he  may  on  ahowing  ground  therefor,  obtain  an  order  staying  prooaedings  on  tb« 
judgment    Jb. 

a.  In  the  caae  of  an  appeal,  brought  before  the  code  went  into  effect,  from  a  ju- 
tice'a  court  to  a  county  court,  it  appeared  that  the  judge  decided  the  caae  in  writing, 
but  waa  accidentally  prevented  from  filing  his  decision  within  twenty  daya  after  the 
term  of  the  court  at  which  the  appeal  waa  heard,  and  that  the  judge  consideied  he 
had  no  power,  after  the  expiration  of  aaid  twenty  dajra,  to  file  the  deciaion,  and  there- 
fore refused  to  file  it  On  motion  for  an  alternative  mandamua,  for  the  judge  (o 
ahow  cause  why  he  did  not  file  his  decision,  the  supreme  court  (Hand,  J.)  held  that 
this  section  waa  directory  only,  and  that  the  judge  might  file  his  deciaon  at  any 
time  {People  v.  Dodge,  5  Pr.  R.,  47) — that  it  waa  not  like  the  case  of  a  jostice  of 
the  peace  taking  time  to  give  judgment  after  the  cause  had  been  aubmitted  to 
him.    Jb, 

b.  In  Ttfusv.  Hay  (not  reported),  Roosevelt,  J.,  at  special  term,  in  January,  1852, 
ordered  judgment  of  foreclosure  and  sale.  The  decision  waa  entered  by  the  derk, 
and  by  him  endoraed  on  the  back  of  the  order.  On  a  motion  to  aet  aaide  the  order 
for  Bale  (the  judgment),  it  was  held  by  Edmonds,  J.,  at  special  term  (28th  Febrasry, 
1652),  that  the  provisions  of  thia  (267th)  section,  requirea  that  the  decisioDs  shouM 
either  be  in  the  handwriting  of  the  judge  or  aigned  by  him ;  and  that  the  entry  of  the 
decision  on  the  minutes  by  the  clerk,  or  the  filing  of  the  decree  in  open  court,  under 
the  direction  of  the  judge,  was  not  a  compliance  with  the  proviaiona  of  the  code;  and 
the  judgment  waa  set  aaide.  On  the  2d  of  March,  1852,  Roooevelt,  J.,  without  aay 
application^  of  the  partiea,  reacinded  the  order  of  Edroonda,  J.,  and  gave  the  partief 
liberty  to  appeal  to  the  general  term.  The  qoeation  waa  argued  before  the  general 
term  (Edwards^  Mitchell,  and  Roosevelt,  JJ.) ;   and  it  decided  (March  13,  1852.) 

that  the  entry  of  the  judgment  was  sufficient,  and  overruled  the  opinion  of  £d- 
monda,  J. 

c.  The  point  waa  again  adverted  to  in  the  court  of  appeals  {Sande  v.  Chmrek,  2 
Selden,  356).    "  Another  objection  ia,  however,  made  by^he  appellantato  the  judg- 
ment below,  and  that  ariaea  under  the  267th  aection  of  the  code.    It  appeals  from 
the  bill  of  exceptiona  that  the  cause  waa  tried  before  a  justice  without  a  jaiy,  and  it 
ia  one  of  those  caaea  which  under  aection  254  is  triable  by  the  court     Upon  the  trial 
the  jostice  directed  an  order  to  be  entered  by  the  clerk  in  the  minutea  of  the  court 
that  judgment  be  given  for  the  plaintiff,  and  thereupon  without  the  further  order  or 
direction  of  the  court,  or  deciaion  in  writing  of  aaid  justice,  judgment  waa  entered  (or 
the  plaintiff,  to  *  which',  as  the  record  saya,  'the  defendant  excepta.'    The  Isagoage 
of  aection  267  ia  very  explicit,  and  aa  I  understand  it  providea  that  a  judgment  ia  t 
ease  where  the  court  acta  both  as  judge  and  jury,  to  determine  both  law  and  Cut, 
cannot  be  rendered  orally,  but  only  in  writing.    The  deciaion  may  be  made  either 
at  the  trial  or  at  any  time  within   twenty    daya   afterwards,  and  the  netoiog 
evidently  is  that  whenever  it  ia  made,  whether  in  open  court  in  the  presence  of  the 
partiea,  or  after  the  court  has  adjourned  and  the  juatice  haa  retired  to  his  privite 
apartment,  that  there  ahall  be  something  to  authenticate  the  judgment,  aometbinf 
that  shall  place  it  beyond  doubt  what  is  the  precise  point  decided ;   unless  sach  be 
the  meaning  of  the  aection  in  question,  I  can  imagine  none  of  any  praotioal  ntifity. 
But  this  consideration  is  by  no  means  sufficient  to  warrant  us  in  reveraing  the  jodg- 
roent,  for  it  does  not  appear  certainly  that  the  point  waa  raiaed  below.    If  it  had 
been,  it  waa  an  objection  which  could  eaaily  have  been  obviated  by  an  amendoMAt" 
Per  Edmonds,  J. 

§  268.  [223.]  (Amended  1861-1852.)  Ikc^tionSj  how  ai\d 
vshen  taken. 

For  the  purpose  of  an  appeal,  either  partj  may  except  to  a 
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decision  on  a  matter  of  law  arising  upon  such  trial,  within  ten 
days  after  notice  in  writing  of  the  judgment,  in  the  same  man- 
ner, and  with  the  same  effect  as  upon  a  trial  by  jnry.  And 
either  party  desiring  a  review  upon  the  evidence  appearing  on 
the  trial,  either  of  the  questions  of  fact  or  of  law,  may  at  any 
time  within  ten  days  after  notice  of  the  judgment,  or  within  such 
time  as  may  be  prescribed  by  the  rules  of  the  court,  make  a 
case  or  exceptions  in  like  manner  as  upon  a  trial  by  jury,  ex- 
cept that  the  judge  in  settling  the  case  must  briefly  specify  the 
facts  found  by  him,  and  his  conclusions  of  law.  But  the  ques- 
tions, whether  of  fact  or  of  law,  arising  upon  the  trial,  can  only 
be  reviewed  in  the  manner  prescribed  by  this  section,  the  ques- 
tions of  law  in  every  stage  of  the  appeal,  and  the  questions  of 
fact  upon  the  appeal  to  the  general  term  of  the  same  court,  as 
prescribed  in  section  three  hundred  and  forty-eight. 

a.    Beibre  the  amendment  of  1 852  this  lection  read ; 

c  Tmr  the  purpaui  of  an  appeal^  either  party  may  except  to  a  decision  on  a 
matter  of  law  ariuog  upon  raoh  trial,  within  ten  daya  after  notice,  in  writing,  of  the 
jadffment,  in  the  same  manner,  and  with  the  same  effect,  aa  upon  a  trial  by  jnry. 
And  either  party  deairing  a  reriew  upon  the  cTidenee  appearing  on  the  trial,  either 
of  the  qneationa  of  faot  or  of  law,  may,  at  any  time  within  ten  days  after  notice  of 
the  judgment,  or  within  ouch  time  ao  may  b§  preoeribed  by  the  rulee  of  the  court, 
make  a  bill  of  exeeptionOy  or  eaae  containing  ao  much  of  the  evideoce,  and  euch  eX' 
eeptiono  aa  may  he  material  to  the  qaeation  to  he  railed.  The  biU  of  exeeptione  or 
caaa  ahall  be  aettled  "aa  provided  by  the  rnlea  of  the  ooart/'  And  the  judge  in  $et- 
tUmg  mek  ease  ehall  briefly  apeetfy  the  facte  found  by  him  and  hie  eonclueione  of 
laio." 

An  the  parti  'in  itdlie  were  new  in  the  code  of  1851.  The  worda  "  ae  provided 
by  the  rulee  of  the  eourtj*  were  aabatitnted  for  the  worda  **  according  to  the  esiet- 
ing  praeticeJ' 

6.  The  mlea  of  court  proTidiog  for  the  lettlement,  dko.,  of  caaea,  are  mlea  15  to  19 
indoalve,  of  the  Supreme  Court  Rolea. 

e.  Theaeetion,  before  amendment  of  1851,  waa  identical  with  aeotion  223  of  the 
code  of  1848.  Under  that  aeotion,  where  a  defendant  in  due  time  gave  notice  that 
he  excepted  '*  to  the  decieion  of  the  referee,  whereby  he  decided  that  there  woe 
dme  from  the  defendant  to  the  plaintiff  the  eum,  ^c,"  and  aerved  aoaae  (not  veri» 
Jied),  to  obtain  a  review  opon  the  evidence.  On  objection  to  thia  notice  and  caae, 
the  oonrt,  Harria*  Wataon,  and  Parker,  J  J.,  held,  that  the  notice  waa  equivalent  to 
aa  exception  to  the  concluaion  of  law  derived  by  the  referee  from  the  fiaota  found 
by  htm»  and  if  ao,  it  ia  anfficient  to  entitle  them  to  a  review  of  anch  deciaion  upon 
appeal.  The  caae  may  be,  and  probably  ia  irregular,  for  not  being  verified  aa  requir- 
ed by  the  44th  rule  of  eupreme  court  law  rnlea  of  1847.  Wileon  r.  Allen,  3  Pr.  R., 
369.  But  nnee  that  caae  waa  decided,  the  44th  rule,  there  referred  to,  haa  been 
abrogated,  and  a  eaae  need  not  now  be  verified.  Code  a.  470.  Supreme  Court 
RalMy  15  to  18.  See,  further,  notea  to  aeotion  265  of  thia  code,  and  to  aeotiona  7 
and  8  of  the  act  aupplementary  to  the  code,  poet, 

d,  **  Aa  the  code  ia  now  (May,  1852)  amended,  two  modea  of  prooeeding  to  ob- 
uin  a  review  of  a  trial  arepreicribed.  The  one  iaapplieable  exduaively  to  a  trial  by 
jnry,  the  other  to  a  trial  by  the  court,  or  by  refereea*   Theee  modea  of  prooeeding  are 
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entirely  diitinet  each  from  the  other.   In  one,  the  review  is  had  before  jadgmoiit.  h 
the  other,  it  can  only  be  had  by  appeal  a/t«r  jadgroeot.       «       •       •       •       « 
In  respect  to  Iriab  by  the  court  and  by  referoes,  tbo  968tb  section  of  tbo  osdt  de- 
clares that  questions,  whether  of  fact  or  of  law,  arisiDg  upon  a  trial  by  tho  court,  eu 
only  be  reviewed  in  the  manner  preeoribed  in  that  eeotioa — that  is.  upon  an  appeel  to 
tho  general  term  under  the  348th  section.    For  this  purpose,  whon  m  rsriew  upon 
•^oestioos  of  law  is  sought^  ezoepiions  are  to  be  taken  within  the  time  prescriM, 
•  aod  a  case  prepared  and  settled.    The  case  and  exceptions  are  to  form  a  part  of  the 
judgment  roil.    The  mode  of  review  upon  questions  of  fact,  b  the  samo  at  apoa 
questions  of  law.    The  only  difiereuce  is,  that  in  the  former  case  the  decision  of  tb« 
general  term  is  final ;  while  m  the  latter,  another  appeal  may  be  brought  to  the 
court  of  appeals.    The  272d  section  prescribes  tho  samo  practice  in  all  reapeete, 
whof e  a  review  of  the  decision  of  referees  is  sought.    From  this  ezamioatioii  it  fol- 
lows that  no  revieit  ef  a  trial  hy  ike  court  or  referees,  eiiker  npom  qweetiowe  of 
fact  or  of  2aio,  can  be'kad  until  of ter  judgment,  and  then  only  uponofpeal  brought 
in  pureuanee  of  the  Z48th  eeetUtn  of  the  code,"  Per  Harris,  J^  in  VTsfJoii  v.  Serto- 
en,  7  Pr.  R.,  10.    The  party  to  whom  the  decision  is  advefso,  may  make  a  esse, 
and  on  procuring  its  settlement  it  will  become  a  part  of  the  jodgment  roll   Vfhtu 
the  judgment  is  perfected,  the  party  making  the  case  is  at  liberty  to  appeal,  and  tbst 
ai^ieal  will  bring  up  for  review  at  the  general  term  all  the  questioDS,  wbother  of  fact 
or  of  law,  presented  by  the  case.    lb.    **  If  the  decision  and  judgment  are  contrary 
to  the  legal  effect  of  the  case  as  admitted  by  the  pleadings,  I  think  the  objectioD  [oa 
that  gronod]  can  bo  taken  without  a  esse,  and  perhapa  without  eiweptioos,  if  the 
point  be  paaoed  upon  in  the  court  below  (Lake  v.  Gibeon,  3  Corns.,  188) :  and  a  party 
may  also,  within  ten  days  after  notice  of  the  judgment,  except  to  decisiona  on  mat- 
tera  of  law  arising  upon  the  trial,  in  the  same  manner,  and  with  the  samo  efiect  aa 
upon  a  trial  by  a  jury  (a.  268).    It  is  not  clear  what  are  the  nature  and  office  of 
these  exceptions.    By  the  next  paragraph  of  the  sentence,  *  Either  party  desiiiaf  a 
review  upon  the  evidence  appearing  on  the  trial  either  of  the  qneations  of  fact  or  of 
law,'  may  make  a  case  or  exceptions  in  like  manner  as  upon  a  trial  by  a  jury,  except 
that  the  judge,  in  settling  the  '  ciw#,'  roust  briefly  specify  the  facia  found  bv  him 
and  hia  conclnaions  of  law.    This  oase  or  the  exoeptions  most  be  made  witbm  teo 
days  after  notice  of  the  judgment,  or  within  such  time  as  may  be  prescribsd  by  the 
rules  of  the  court    The  exceptions  in  these  two  casea^  it  would  aeom,  are  not  the 
same.    In  ooe  caae  they  muat  be  made  in  ten  days,  and  in  the  other  withm  that 
time,  or  within  the  time  prescribed  by  the  rules.    Nothing  is  said  about  a  review 
upon  the  facts  or  evidence  by    the  former :  the  latter  exceptions  certaiuly  sboaM 
be  accompanied  by  a  statement  of  the  facts  out  of  which  tho  question  of  law  arese. 
Price  V.  Powell,  3  Come.,  322.     Both  merely  raise  questions  of  law  ;  a  ravisw  of 
the  facts  and  evidence  being  the  office  of  a  caae.    Upon  a  case,  questions  af  law 
may  be  raised  at  a  general  term  ;  and,  it  would  seem,  the  exceptions  may  ba  incor- 
porated therein,  and  facts  and  conclusions  of  law,  as  we  have  seen,  are  now  ioaerted. 
(as.  264,  268).    The  phraseology  is.  very  much  changed  from  that  of  the  a>dd  of 
1848 ;  and,  possibly,  the  office  of  a  oase  may  have  thus  been  changed  in  respeetto 
taking  a  cause  to  the  court  of  appeals ;  but  probably,  the  former  discrimination  be- 
tween '  eases'  and  *  bille  of  exeeptione^'*  now  called  '  exeeptione,^  will  still  be  made 
in  that  court.    (Livingeton  v.  Radel\jfe,  2  Coms.,  189  ;  Code,  ss.  268,  364,  348  ,* 
and  see  Boret  v.  Spelman,  4  Corns.,  284;  Eeterly  v.  Cole,  4  t6.,  502).    Seetioo 
264  implies  that  it  may  become  neceasary  to  separate  exceptions  when  incorporated 
in  a  case.    The  exceptions  in  both  cases  provided  for  in  section  268,  are  to  be  takes 
in  the  same  manner  as  upon  a  trial  bv  a  jury.     Certainly,  a  party  cannot  oa  manv 
questions  of  law — as  admissions  of  evidence,  ac,  &c. — be  allowed  to  except,  for  the 
first  time,  after  judgment    The  fair  constrnction  of  that  aection  is,  that  as  to  all 
deciaions  made  during  the  progreaa  of  the  trial,  the  exceptions  must  be  taken  at  the 
time,  aa  on  trials  by  a  jury.    But  as  to  decisions  upon  matters  of  law  not  mads  aotil 
after  the  cause  is  submitted,  these  may  be  excepted  to  within  ten  days  after  notice 
of  judgment.  Thus,  if  the  judge,  after  taking  time  to  make  a  decision,  grant  or  refoae 
a  non-suit,  or  allow  or  reject  a  clsim  or  title,  &«.,  these  come  within  Uie  first  pert  of 
the  section,  and  the  exception  must  be  made  within  ten  days  after  notice  efjsdg> 
moot    If  the  exooption  bo  for  some  suppoasd  error  apparent  on  tho  reeonU-Chat  is, 
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if  any  dseiaon,  evaa  on  a  trial  of  an  JMue  of  faet,  be  iaconiMtent  with  tho  pleading 
— I  do  not  aee  why  a  party  may  not  ezoept,  withoot  reference  to  any  thing  that 
transpired  on  the  trial.  But  if  the  error  is  predicable  only  of  something  that  took 
place  there,  I  think  the  exoeption  mast  still  be  accompanied  with  a  history  of  so  much 
of  the  trial  as  will  make  the  exceptions  apposite  and  intelligible,  whether  the 
exception  be  made  before  or  after  jadgment  If  a  oase  is  made,  that  also  is  attach- 
ed to  the  record,  or  may  afterwards  be  annexed  by  the  order  of  the  court.  And 
on  appeal  to  the  general  term,  as  I  understand  sections  268  and  34^  all  questions 
properly  raised,  whether  of  law  or  of  fact,  to  a  certain  extent  can  there  be  examined.'* 
Per  Hand,  J.,  \n  OilchrUt  v.  Stevenson,  7  Pr.  R.,  274. 

§269.  [224.]  (Amended  1849-1851.)  Proceedings  v^on 
judgmefid  en  iwue  of  law. 

On  a  judgment  for  the  plaintiff  upon  an  issue  of  law,  the 
plaintiff  may  proceed  in  the  manner  prescribed  by  the  first 
two  sabdiyisions  of  section  two  hundred  and  forty-six,  upon 
the  failure  of  the  defendant  to .  answer,  where  the  summons 
was  personally  served.  K  judgment  be  for  the  defendant, 
upon  an  issue  of  law,  and  taking  of  an  account,  or  the  proof 
of  any  fact  be  necessary  to  enable  the  court  to  complete  the 
jadgment,  a  reference  or  assessment  by  a  jury  may  be  ordered, 
as  in  that  section  provided. 

«.  This  tectioo,  before  the  ameDdment  of  1B51,  was  as  foHowa :  On  a  jndgmen 
for  the  plamtifi  upon  an  imae  of  law,  the  plaintiff  may  proceed  in  the  manner  pre*^ 
aeribed  by  eection  246,  in  caaea  where  the  aummona  or  aummona  and  complaiat  are 
penonally  served,  and  the  complaint  sworn  to,  upon  the  failure  of  the  defendant  to  an- 
swer. If  judgment  be  for  the  defendant,  upon  an  issue  of  law,  and  the  taking  of  an 
aoooant  or  the  proof  of  any  fact  be  necessary  to  enable  the  court  to  complete  the  judg- 
ment* a  reference  may  be  ordered,  or  writ  of  inquiry  issued,  as  in  that  section  provided. 

6.  The  decision  of  the  court  upon  a  demurrer  cannot  be  appealed  from  as  an 
order ;  it  is  a  judgment,  and  no  appeal  can  be  taken  nntil  the  judgment  is  perfected. 
A  defendant  who  has  appeared  is  entitled  to  notice  of  settling  the  judgment.  Thui^ 
where  the  complaint  \ii;as  to  set  aside  an  assignment  as  fraudulent,  the  defendant 
demorredf  and  his  demurrer  was  overruled.  The  defendant  appealed  before  judg- 
ment was  perfected.  The  plaintiff,  without  notice  to  the  defendant,  proceeded  to 
settle  and  perfect  his  judgment.  The  plaintiff  moved  to  dbmiss  the  appeal,  and  the 
defendant  to  vacate  the  judgment,  aud  both  motions  were  granted.  Wood  v.  Lam- 
hert,  1  Code  Rep.  N.  S.,  214 ;  4  Sand.,  724. 

r.  Section  269  in  terms  *<  requires  only  where  judgment  is  for  the  plaintiff  in  an 
i«8ne  at  law,  that  proof  of  personal  service  of  the  summons  and  complaint  on  the 
defendant,  and  that  no  answer  has  been  received,  should  be  filed  with  the  clerk  be- 
fore the  entry  of  judgment.  And  this  would  seem  to  be  all  that  is  required  by  that 
sectioo  in  any  case  where  judgment  is  for  the  plaintiff;  although  the  action  be  in 
tort  or  on  contract  for  unliquidated  damages,  aud  although  the  complaint  is  not  sworn 
to.  This  is  wholly  incongruous  with  the  proceedings  to  obtain  judgment  on  failure  of 
the  defendant  to  answer.  Where  a  demurrer  of  the  defendant  to  the  complaint  is 
orerraled,  there  is  a  faflure  to  answer,  and  the  like  proceedings  ought  to  be  had  as  in 
ease  where  the  defendant  neglects  to  jint  in  either  an  answer  or  demurrer  to  the 
complaint "  Paige,  J.  King  ▼.  Stqfordf  5  Pr.  R.,  30.  That  case  was  an  action  on 
a  note ;  the  defendant  demurred,  his  demurrer  was  overruled  oo  motion  under  section 
247 ;  the  plaintiff,  withoot  notioe  to  the  defendant,  and  without  any  assessment  of 
the  amooot  dne,  entered  judgment:  it  waa  held  to  be  irregular. 

dL  The  decision  of  the  courtf  ■astainlng  or  overmling  a  demurrer,  is  not  an  order 
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but  a  jadgment  (Bentley  ▼.  Jmim,  3  Code  Rep.  27 ;  NeUii  ▼.  De  Farett  36  Pr.  R^ 
413)  ;  and  aueh  deciaion  mOBt  be  reviewed  by  an  appeal  from  the  jodgment. 

A.  In  the  oaae  of  Reynolda  ▼.  Freeman  (4  Sand.,  702),  there  was  a  detnorrer  to 
the  complaint  The  demurrer  wai  argned  at  Bpeoial  term,  and  allowed,  with  leave  re- 
eerved  to  the  plaintiff  to  amend.  The  plaintiff  served  notice  of  appeal.  He  noticed  the 
appeal  for  argument,  and  placed  it  on  the  general  term  calendar,  and  on  ita  being 
reached,  took  an  order  by  default  reverting  the  order  below.  The  plaintiff  gave  no  le- 
cnrity  on  the  appeal,  nor  lerved  any  priotc«  copies  of  the  papen,  and  no  jodgmentbad 
been  entered  when  the  appeal  waa  taken.  The  defendant  moved  to  set  ande  the 
order  at  general  term  as  irregular.  The  order  waa  set  aside;  and  it  was  said,  ''The 
court  deem  it  a  proper  occasion  to  settle  the  practice  on  this  anbject  The  appeal 
muat  be  brought  as  from  a  judgment,  if  a  jodgment  have  been  entered:  until  jo4g- 
ment,  it  may  be  from  tbe  order  drawn  up  and  entered  in  the  minntea.  If,  however, 
the  decidoa  is  final,  giving  no  leave  to  amend  or  plead  over,  it  should  be  appealed 
from  as  a  judgment  in  all  cases.  Such  appeals,  whether  from  orders  er  jadgments, 
are  enumerated  motions,  and  are  to  be  placed  on  the  calendar  for  argument,  and  the 
necessary  papers  are  to  be  printed,  served,  and  furniahed,  ar  are  required  in  otber 
calendar  causes  at  the  general  term." 


Chaptes  V. 
Trial  by  referees,* 

SacTioN  270.  All  issues  referable  by  consent 

271.  When  reference  may  be  compnlaorily  urdered.  • 

272.  Mode  of  trial.    Effect  of  report 

273.  Referees,  how  chosen. 

'§  270.  [226.]  AU  issues  referable  hy  consent. 

All  or  any  of  the  issues  in  the  action^  whether  of  fact  or  of 
law,  or  both,  may  be  referred,  upon  the  written  consent  of  the 
parties. 

*  The  following  is  an  abstract  of  the  preeent  law  and  practice  on  triala  befive 
referees: 

Referee  defined, 

h,  A  referee  is  *'  a  person  to  whom  a  cause  pending  in  a  court  is  referred  by  the 
courts  to  take  testimony,  hear  the  parties,  and  report  thereon  to  the  court,  and  apea 
whose  report,  if  confirmed,  judgment  is  entered.''  BumlPs  Law  Diet,  tit  Ref- 
eree. 

e.  A  referee  under  the  code  is  not  merely  a  substitute  for  a  master  under  ths  fir- 
mer practice,  but  is  clothed  with  the  power  of  a  judge  at  special  term.  When  a 
specific  question  is  referred  to  him,  his  office  resembles  that  of  a  maater ;  when  the 
whole  issue  is  referred  to  him,  he  takes  the  ^ace  of  the  court.  Per  Willard,  J-,  is 
OrweB  v«  Blanchwd^  3  Code  Rep.,  27 ;  4  rr.  R.,  303, 

d.  By  the  former  Rulea  of  the  Supreme  Cionrt  (rule  88),  a  justice  of  tbatcoort  was 
prohibited  from  acting  as  a  referee  in  any  matter  pendbg  in  that  court  That  rule 
waa  struck  out  at  the  revision  of  the  rales  in  Anguit,  1852,  but  whether  or  not  a  su- 
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§  371.  [226.]  (Amended  1849.)  Whm  reference  may  he 
ccmpuUariLy  ordered. 

Where  the  parties  do  not  consent,  the  court  may,  upon  the 

pKine  eoort  judge  may  now  act  aa  a  referee  in  an  action  in  that  oonri,  ia  an  unde- 
cided ^neation. 

Reference  defined. 

&  A  reference  b  a  legislative  anbatitnte  for  a  trial  by  jury.  Per  Spencer,  J.,  12 
Jdma-R.,  91& 

6.  Where  a  rule  of  court  waa  entered  by  consent  of  the  parties,  referring  the 
cause  to  three  referees  <'  to  bear  and  determine  the  matters  in  ooutroversyi  on  legal 
and  equitable  principles/'  it  was  held  that  such  reference  took  the  cause  out  of  court, 
was  in  fact  an  arbitration,  and  that  the  report  of  the  referees  was  an  award.  Blunt 
T.  Whitney ^  3  Sand.,  4. 

c.  A  referee  18  not  a  mere  instrument  to  hear  and  report  testimony,  often  volum- 
inoQfl  and  contradictory :  but  be  is  to  report  the  facts  as  he  has  foand  them.  Barnard 
V.  Spoffard,  31  Maine  Rep.,  39. 

Power9  of  RefereeM, 

d.  Tile  power  of  a  referee  in  regard  to  causes  referred  to  him  to  hear  and  decide, 
is  not  essentially  enlarged  or  altered  by  the  code.  Holmee  ▼.  Sloeum,  6  Pr.  R.,  218  ; 
1  Code  Rep.,  N.  S.,  380. 

e.  Where  a  cause  is  referred  to  a  referee,  to  hear  and  decide  the  whole  issue,  he 
Is  inyested  with  all  the  necessary  power  and  authority  over  the  cause  and  over  the 
parties,  to  enable  him  to  hear  and  determine  every  thing  which  properly  belongs  to 
the  trial  of  the  cause.    lb. 

/.  He  is  to  try  the  issue  which  the  court  sends  him  to  be  tried.  For  every  other 
purpose  the  action  and  the  parties  remain  in  court.  The  referee  has  no  right  to  order 
an  amendment  of  the  pleadings,  or  to  change  the  issue  which  the  court  has  sent  to 
be  tried,     lb. 

g.  A  referee  could  never  render  judgment,  as  in  case  of  a  non-suit,  or  make  any 
order  in  a  cause  upon  which  judgment  could  be  entered  of  course.    lb. 

h.  And  where  the  defendant  noticed  the  cause  for  trial  before  the  referee,  and  the 
plaintiff  did  not  appear,  and  the  referee  reported  that  *'the  defendant  is  entitled  to 
judgment  of  a  dbmissal  of  the  complaint^"  such  report  was  set  aside  on  motion.     lb. 

1.  The  above  case  was  decided  prior  to  the  revimon  of  the  Supreme  Court  Rules, 
In  August,  1852.  By  rule  22  of  the  present  rules — On  a  hearing  before  referees^  the 
plaint^may  be  non-suited,  or  bis  complaint  dismissed,  io  like  manner  as  upon  a  trial,  at 
any  time  before  the  cause  has  been  finally  submitted  to  the  referees  for  their  de- 
cision ;  in  which  case  the  referees  shall  report  according  to  the  fact,  and  j  udgment  may 
thereupon  be  perfected  by  the  defendant. 

j.  A  referee  can  make  no  order  in  the  cause  except  to  adjourn  the  trial  Mat- 
thew9  V.  Janee,  1  Smith,  433. 

ir.  When  the  whde  issue  is  referred,  it  does  not  authorize  the  referee  to  report 
any  thing  else  but  the  issue  between  the  partiee.    lb. 

L  He  may  perhaps  grant  a  certificate  of  the  plaintiff's  neglect  or  delay,  or  of  any 
other  feet  whioh  the  parties  may  use  (as  evidence  of  what  transpires  before  him), 
00  a  motion  to  the  court    lb. 

flk  A  trial  before  a  referee  is  a  trial  of  the  iaiues  referred ;  and  when  he  reports 
that  he  ham  been  attended  by  the  defendant  and  that  the  plaintiff  did  not  appear,  and 
no  uroofe  are  taken,  and  no  facts  are  admitted  by  the  pleadings,  he  has  tried  nothing 
ana  he  has  reported  nothing  respecting  the  ieeuea.    lb. 

a.  An  arbitrator  (and,  it  is  presomed,  a  referee)  may  recover  confpenaation  for 
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application  of  either,  or  of  its  own  motion,  except  where  the 
investigation  will  require  the  decision  of  difficalt  questions  of 
law,  direct  a  reference  in  the  following  cases  : 


hn  wrvicee,  without  proviog  an  exprea  promise  to  pay.    Hinman  r,  Hapgoodj  1 
Denio,  188. 

a.  Where  the  rabmiMion  is  to  several  arbitrators,  each  may  maintain  a  separate 
aetioD  for  bis  compensation.    lb, 

b.  Where  the  report  is  in  favor  of  the  plaintiff,  it  is  his  duty  to  take  op  the  rs- 
port  and  pay  the  referees's  fees;  and  if  he  does  not  do  so,  the  referee  may  soe  him 
for  the  fees ;  bat  the  referee  cannot,  uoder  such  circumstauces,  delirer  his  report  to 
the  defendant.  The  report  must  be  delivered  to  the  party  in  whose  favor  it  is  made. 
Riehard9  v.  AlUn,  11  Leg.  Obs.,  159. 

e.  Where  a  cause  was  referred  and  tried  by  the  referee,  and  he  made  a  report, 
which  was  set  aside  by  the  court,  and  a  new  trial  ordered  with  ooste  to  abide  the 
event,  without  directions,  and  the  same  referee  tried  the  cause  again,  after  objeetioiii 
thereto  on  the  part  of  the  defendant, — ^it  was  held  that  he  had  power  to  do  so,  and 
that  the  second  trial  before  him  was  proper,  without  any  order  for  the  purpose.  Stu' 
art  V.  Taylor,  7  Pr.  R.,  251. 

d,  A  referee  has  no  power  to  strike  out  a  complaint  lor  any  defianlt  of  the  plain- 
tiff in  producing  papers,  du*.,  nor  to  punish  for  a  contempt  Bonewteel  v.  LpuU,  8 
Pr.  R.,  226.    Affirmed  on  appeal,    lb,  353. 

e.  On  the  trial  of  a  cause  a  referee  takes  the  place  of  a  jury  as  well  aa  of  the  eoort 
His  decisions  upon  questions  of  fact,  like  that  of  a  jury ,  is  as  the  general  rale  eoa- 
olusive;  if  therefore,  it  appears  that  the  report  of  a  referee  upon  queetions  of  lid, 
have  been,  even  in  the  slightest  degree,  affected  by  any  inflaence  exercised  by  tiis 
successful  party  it  will  be  set  aside  for  irregularity.  {Oall  v.  Gwiniti^  4  Pr.  R.,  353 ) ; 
Dorlon  v.  Lewi*,  9  Pr.  R,  1. 

/.  A  referee,  when  a  cause  is  euttusted  to  him,  should  not  only  avoid  all  im" 
proper  influences,  but  even  the  appearance  of  evil.  And,  whether  satisfied  wiih 
the  decision  or  not,  no  one  should  be  left  to  question  its  entire  fairness.    /& 

g.  A  referee  to  whom  all  the  issues  in  the  action  have  been  referred,  has  not 
authority  to  order  the  production  of  books,  dtc.,  by  either  party,  where  there  is  no 
provision  to  that  effect  in  the  order  of  reference.  Frazer  v.  JP kelps ,  1  Code  Rep.  N. 
S.,214;  4  Sand.,  682. 

h .  The  power  to  order  the  production  of  books,  &e.,  is  limited  to  the  eonrt  or  a 
justice  thereof.    lb. 

t.  Where  a  referee  is  ordered  to  take  accounts,  the  referee's  certificate  that  ths 
production  of  books  and  papers  is  necessary,  will  be  regarded  aa  presumptivelf 
sufficient  to  warrant  an  order  for  such  prodaction.  The  burden  of  showing  that  tlit 
order  ought  not  to  be  made  would  be  upon  the  adverse  party.    lb. 

j,  A  referee  under  the  code  is  not  merely  a  substitute  for  a  master  under  the 
former  practice,  but  is  clothed  with  the  power  of  a  judge  at  speci  al  term.  When  a 
specific  question  is  referred  to  him,  his  office  resembles  that  of  a  master  ;  when  the 
whole  issue  is  referred  to  him,  he  takes  the  place  of  the  court ;  bis  report  thersoa 
stands  as  its  decision,  and  maybe  reviewed  in  like  manner  (Code  s.  271,  272), per 
Willard,  J.,  in  Gravet  v.  Blanehard^  3  Code  Rep.,  27 ;  4  Pr.  R,  303. 

k.  The  referee  has  a  lien  on  his  report  for  the  amount  of  his  fees.    Htwdlr. 
Kennty,  1  Pr.  R.,  105 ;  PtterM  v.  Bitr$,  Rolls  Court  in  England,  June  17, 1851. 

{.  Every  referee  appointed  under  the  code  has  power  to  adminiater  oaths  in  aoy 
proceeding  before  him,  and  generally  the  powers  theretofore  vested  in  a  referee  bf 
law.  Code,  s.  421.  They  have  the  same  power  as  the  court  to  grant  adjonrameDts. 
Code,  s.  272.  And  they  always  had  a  reasonable  discretion  as  to  adjonmnients. 
FwbtM  V.  Frory,  2  Johns.  C.,224. 

m.  Whe're  the  whole  issue  is  referred,  the  referees  have  power  to  paas  on  the 
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1.  Where  the  trial  of  an  issue  of  fact  shall  require  the  ex- 
amination of  a  long  account  on  either  side ;  in  which  case,  the 

quMtion  of  cobUl     Oranet  r.  Blanehard,  3  Code  Rep.,  25.    Bat  there  is  a  dictnm 
to  the  eootrary  in  Van  Valkenbergk  v.  AlUndorph,  4  Pr.  R.,  39. 

a.  Where  the  whole  cause  is  referred,  the  referee  has  the  right,  and  it  is  hisdnty, 
to  decide  apon  the  qaestion  of  oosts.  Aad  costs  being  in  the  discretion  of  the 
referee,  the  oonrt  will  not  supernse  his  decision  in  respect  to  them,  unless  upon 
some  manifest  error.    Ludington  t.  Ta/t,  10  Barb.,  448. 

b.  The  discretion  as  well  as  the  authority  of  a  referee  over  the  interlocutory  ques- 
tiona  presented  in  the  progress  of  the  trial,  cesses  with  his  decision  of  them,  or 
at  least,  with  the  trial  itself.    Allen  v.  fVay,  3  Code  Rep.,  243. 

See  proceedings  on  reference,  p.  394,  poMt. 

Reference  when  ordered. 

e.  A  reference  can  only  be  compelled  where  the  court  can  see  by  the  pleadings, 
or  other  papers  of  the  parties,  that  the  trial  of  the  cause  must  neeeeearily  involve 
the  examination  of  a  long  aoconnt  on  either  side.  Keeler  v.  Poughkeepeie  and 
SeUt  Point  Plank  Road  Co.,  10  Pr.  R.,  11. 

d.  It  was  provided  by  the  revised  statutes,  that  whenever  a  cause  should  be  at 
isane  in  any  court  of  record,  and  it  should  appear  that  the  trial  of  the  same  would 
require  the  examination  of  a  long  account,  on  either  side,  such  court  might  on  the 
application  of  either  party,  or  without  such  application,  order  such  cause  to  be 
referred  to  three  impartial  and  competent  penons.    (2  R.  S.,  2d  ed.,  305,  s.  40.) 

e.  Under  this  provision  of  the  revised  statutes,  it  was  held,  that  a  reference  was 
strictly  proper  only  in  the  cases  of  accounts  existing  between  the  parties ;  and  that 
where  there  was  no  account,  in  the  ordinary  acceptation  of  the  term,  the  cause  could 
not  be  referred,  although  there  might  be  many  items  of  damage.  6  Hill,  273.  It 
waa  always  regarded  as  a  proceeding  applicable  only  to  what  were  formerly  known 
as  actions  of  assumpsit,  or  debt  on  simple  contract,  though  it  was  held  possible  that 
a  reference  might  be  ordered  in  what  was  formerly  known  as  an  action  of  covenant. 
19  Wend.,  106;  9 1^,  480 ;  6  id.j  503.  An  action  upon  a  policy  of  insurance  against 
fire  was  allowed  to  be  referred,  where  the  controversy  between  the  parties  related 
solely  to  items  of  injury,  and  the  amount  of  loss  sustained  by  the  assured.  1  Hall, 
5GD.  Bat  a  reference  was  refused  in  suoh  an  action,  where  the  defence  charged  a 
fraud  on  the  part  of  the  insured.  25  Wend.,  687.  Nor  would  every  matter  of  ac- 
count be  allowed  to  be  referred,  as  where  there  were  but  four  items  of  account.  10 
Wend.,  577. 

/.  Actions  for  torts  were  not  referable.  19  Wend.,  108.  And  where  an  action 
of  trover  was  referred  by  consent  of  parties,  and  a  report  made,  it  was  held,  that  no 
jadgment  could  be  entered  upon  it,  and  if  entered,  it  would  be  set  aside  on  motion, 
Idi  1  2  Hill,  271.  But  if  a  cause  not  referable  was  referred  by  consent,  and  a  report 
maoe,  it  was  allowed  to  enure  as  an  award  of  arbitrators,  and  might  be  enforced  bv 
action,  aa  such.  2  Hill,  271.  And  a  rule  for  judgment  might  be  entered  on  such 
feport,  if  the  stipulation  contained  an  eipress  authority  for  that  purpose  ;  though 
eTen  Uien  the  court  would  not  review  the  acts  of  the  referees.     19  Wend.^  108. 

g.  In  order  to  entitle  a  cause  to  be  referred,  it  was  necessary  that  issue  should  be 
joined.  3  Cow.,  339.  And  if  there  was  a  demurrer  in  the  cause,  relating  to  the 
whole  action,  and  undetermined,  a  reference  would  not  be  granted.    lb. 

h.  Bylaws  of  1845,  p.  163,  c.  163,  the  power  of  the  courts  to  refer  was  extended* 
bat  waa  still  confined  within  much  narrower  limits  than  are  prescribed  by  the  code. 

t.  And  now,  by  the  code,  all  or  any  of  the  issues  in  an  action,  whether  of  fact 
or  of  law,  or  both,  may  be  referred  upon  the  written  consent  of  the  parties.  (Code, 
a.  270.)  And  where  the  parties  do  not  consent,  the  court  may,  upon  the  application 
of  either  party,  or  of  its  own  motion,  except  where  the  investigation  requires  the 
decieion  of  difficult  questions  of  law,  direct  a  reference  in  the  following  eases: 
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referees  may  be  directed  to  hear  and  decide  the  whole  issue,  or 
to  report  upon  any  specific  question  of  fact  involved  therein  ^ 
or, 

1.  Where  the  trial  of  en  Mneof  fact  ehall^reqiiire  the  emninatiooofaloiig 
accoant  on  either  side. 

9.  Where  the  taking  an  account  is  neeeenry  for  the  information  of  the  eout, 
before  judgment. 

3.  Where  the  taking  an  account  is  necenary  for  the  informatioD  of  the  court, 
for  earnring  a  judgment  or  order  into  eflfeot. 

A,  Where  a  question  of  fact,  other  than  upon  the  pleadings^  shall  arise,  upon 
motion  or  otherwise,  in  any  stage  of  the  action.    (Code  Sk  271.) 

a.  Under  these  provisions  it  was  held,  per  Sdmonds,  J.,  in  WhoUy.  Wbile,  1 
Code  Repi,  115,  that  in  an  action  for  a  divorce,  on  the  ground  of  adultery,  where  the 
adultery  was  denied  by  the  answer,  the  court  would  not  (or  could  not),  even  where 
boUi  parties  consent,  permit  the  cause  to  be  referred  to  a  referee,  to  take  testioKay 
and  report  the  same  to  the  court ;  that  the  revised  statutes  applicable  to  the  sabjeet 
(2  B.  S.,  145, s.  40)  were  still  in  force;  and  that  to  allow  a  reference  in  saek a 
case  would  be  virtually  repealing  the  revised  statutes.  Aad^with  the  approbation  of 
a  minority  of  the  justices  of  the  supreme  court  for  the  first  district,  the  motion  ibr  s 
reference  in  that  case  was  denied.  But  in  another  case  (Anon.,  3  Code  Bep.,  139 ; 
6  Pr.  R.,  306),  the  same  judge  held,  that  section  2  of  art.  1  of  the  constitution,  and 
the  provisions  of  the  code,  have  suspended  the  provisions  of  the  revised  statntei  re- 
quiring that  an  iasue  joined  on  a  complaint  for  a  divorce  by  reason  of  adultery,  shall 
be  tri^  by  a  jury,  so  far,  that  when  the  parties  consent,  a  reference  may  be  ordered. 
See,  further,  the  amendment  to  section  253. 

6.  Where  an  order  is  made  referring  the  cause,  without  any  limitation,  all  the 
issues,  whether  of  law  or  fact,  are  necessarily  embraced  in  the  reference,  and  the 
referees  have  power  to  report  upon  the  whole  issue.  Renouil  v.  HarrU,  1  Code 
Rep.,  125  ;  Oravea  v.  Blanchard,  3  t6.,  25 ;  4  Pr.  R.,  303. 

c.  An  action  based  on  carelessness  or  negligence  cannot  be  referred,  although  it 
may  become  necessary,  in  the  course  of  the  trial,  to  examine  into  a  large  number  of 
items  constituting  the  plaintiff's  claim  for  damages.  McMasUr  v.  Booth,  3  Code 
Rep.,  Ill ;  4  Pr.  R.,  427.  The  action  was  for  an  injury  to  the  property  of  the 
plaintiff,  by  reason  of  the  alleged  negligence  of  the  defendant's  servant,  and  the 
plaintiff,  upon  an  affidavit  that  the  trial  would  involve  a  long  account,  moved  for  a 
reference.  It  does  not  appear,  from  the  report  of  this  case,  whether  or  not  the 
defenduit  was  willing  to  consent  to  a  reference,  provided  it  could  legally  be  had ; 
but  it  may  be  inferred  that  the  defendant  opposed  the  reference.  In  giving  judg- 
ment, the  judge  observed,  that  the  reasons  for  a  reference  were  of  the  most  *'  eogttt 
character  \^*  but  that  this  was  an  action  which,  when  actions  had  names,  would  have 
been  called  an  action  of  tort^  and  it  was  well  settled  that  such  actions  could  not  be 
referred.  Selnuer  v.  Redfield,  19  Wend.,  21 ;  3  Denio,  380 ;  Derich  v.  Bichlqi, 
19  Wend.,  108. 

li.  In  a  subsequent  oascb  Sheldon  v.  Wood,  1  Code  Rep.  N.  S.,  118,  it  was 
held,  by  Mason,  J.,  in  the  superior  court,  that  an  iaaue  which  involves  a  long  ac- 
count may  be  referred,  notwithstanding  the  action  is  founded  on  fraud. 

e.  Therefore,  where  an  action  was  brought  to  recover  back  nx>ney  aHegsd  to 
have  been  fraodulentiy  charged  in  an  account  between  the  parties,  a  reforenoe  was 
ordered.  Sheldon  v.  Wood,  supra.  And  Mason,  J.,  said,  • '  Section  271  of  the  code 
is  broader  in  ita  terms  than  the  provisions  of  the  revised  statutes  on  the  same  sub- 
ject. The  latter  provides  for  the  appointment  of  referees  in  actions  founded  on 
Contract ;  the  code  authorizes  a  reference  in  all  actions  whatever."    ifr. 

/.  An  account,  though  containing  many  items,  yet  being  of  a  aingle  purchase, 
and  made  at  one  time,  is  not  a  long  account,  so  as  to  warrknt  a  reference.  Stewart 
V.  Elvoell,  3  Code  Rep.,  139. 
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8.  Where  the  takmg  of  an  account  shall  be  necessary  for 
the  information  of  the  court,  before  judgment,  or  for  carrying 
a  judgment  or  order  into  effect ;  or, 

a.  One  bill  of  goodi^  eontaioing  50  itema,  delivered  at  one  time,  a,  in  fact,  but 
one  item;  and  a  motion  for  a  reference  upon  snch  a  bill,  aa  cootaininff  a  long  acconnt 
will  not  be  granted.  Swift  v.  WelU,  2  Pr.  R.,  79.  And  see  alio,  Miller  t.  Hooker, 
2  Pr.  R.,  171. 

h.  Where  a  oanfle  inToIves  the  examination  of  a  long  aocoont,  it  is  no  anffieient 
objeetion  to  granting  a  motion  for  a  reference  that  the  cause  has  once  been  tried  by 
a  joTj.  (Broion  t.  Bradthavo^  8  Pr.  R.,  176 ;  1  Dner,  635.)  Thus,  where  a  canse 
had  been  tried  by  a  jury  and  a  new  trial  ordered,  the  defendant  moved  for  a  refer- 
ence on  the  ground  that  the  issue  involved  the  examination  of  a  long  account*  the 
•oonrt  granted  the  motion.    Ih, 

e.  Where  the  necessity  of  examining  a  long  account  depends  upon  the  decision 
of  another  issue  in  the  aotioUf  as  whether  a  partnership  existed,  a  reference  will 
not  be  ordered  nntil  that  issue  has  been  first  tried.  Chraham  v.  Chiding,  7  Pr.  R, 
5360.  But  where  the  previous  dealings  of  the  parties  and  their  contract  were  such, 
that  the  question  whether  there  was  a  partnership  or  not  could  only  be  aseertainea 
by  first  going  into  the  accounts, — ^the  plaintiff  being  entitled  to  be  a  partner  on  his 
bringing  into  the  busineas  a  certain  amount  of  capital,  lind  he  insisting  that  he  had 
dene  so  and  that  the  books  would  show  it,— >there  the  reference  was  wdered.    lb. 

d,  Where,  after  an  iasne  and  an  order  made  to  refer,  the  defendant  obtained  leave 
to  amend  his  answer  by  setting  up  a  eounteroclaim,  Harris,  J.,  on  making  an  order 
allowing  the  amendment,  observed,  **  It  would  have  been  proper,  had  either  party 
desired  it,  to  vaoate  the  order  of  reference;  but  as  nothing  has  been  said  on  the 
iobjeet,  the  reference  may  stand."    Beardaley  y.  Stover^  7  Pr.  R.,  295. 

e.  With  reference  to  snbdivision  3  of  section  271  of  the  code,  it  has  been  said, 
that  it  ^  was  undoubtedly  intended  to  provide  for  references  in  cases  where  ques* 
tions  of  fiiot  should  arise,  upon  collateral  matters  in  the  cause,  in  any  stage  of  it, 
and  not  to  those  qneetions  or  issues  of  fact  which  are  made  by  the  pleadings.  *  * 
As,  for  instanoe,  whether  an  injunction  has  been  violated,  or  the  party  is  in  con- 
tempt, for  any  cause  alleged,  the  numerous  questions  which  arise  on  motion,  and  in 
relation  to  the  execution  of  the  orders,  decrees,  and  process  of  the  court,  and  also 
vpon  petitions  presented  during  the  progress  ojf  a  cause.  In  such  cases,  and  many 
others,  the  qneetions  of  fact,  which  are  frequently  sharply  litigated,  do  not  arise 
upon  the  pleadings,  and  may  be  referred  by  the  court,  under  the  third  subdivision  of 
this  sectioUi  They  are  those  cases  where  the  late  court  of  chancery  ordered  refer- 
ences to  the  master,  or  directed  issues  to  be  tried  by  jury.*'  Per  Welles,  J.,  in 
Flagg  V.  Munger,  3  Barb.,  9 ;  2  Code  Rep.,  17. 

/.  Referring^  to  the  third  subdivision  of  section  271,  Roosevelt,  J.,  observed 
(Meper  v.  Lent,  16  Barb.,  539),  *^  On  a  question  of  fact  arising  after  judgment,  it 
is  obvious  the  court  may  appoint  a  referee,  and  invest  him  with  all  the  powers  ne- 
cesssry  for  its  investigation  ;  or  a  trial  may — and  where  difficult  questions  of  law, 
in  connection  with  the  question  of  fact»  are  involved,  must — be  had  with  the  like 
powers,  and  be  conducted  in  the  same  manner,  [as  a  trial]  by  the  court  Whatf 
then,  b  the  manner  of  trial  ?  On  motions,  each  party,  on  his  own  behalf,  makes  his 
own  statement,  usually  in  writing,  and  sworn  to,  either  in  court  or  out  of  court,  and 
■ach  statement  is  evidence  in  his  favor.  And  where,  in  principle,  is  the  di&renoe 
between  a  written  statement  and  an  oral  statement?  In  either  case  it  is  taken 
down,  as  the  form  shows  (or  is  presumed  to  be  taken  down),  by  the  oonr^  or  by  a 
«lafc  or  commissioner  of  the  court  When  oral,  he  ia  subjected  to  eross-ezaroina- 
tien,  and  why,  if  necessary,  should  he  not  be  equally  so  when  written  f  No  man 
oAifaig  ha  own  statement,  whether  sworn  or  unsworn,  in  his  own  favor,  should  be 
psmutted  to  stand  on  his  own  dignity  and  refuse  to  be  cross-examined.  *  *  This  is 
the  rule  applicable  to  witnesses  who  are  not  parties ;  and  why  should  it  not,  afortiwri, 
^  applied  to  those  who  are  ? "    And  it  was  held  in  that  case, — 
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3.  Where  a  question  of  fact,  other  than  upon  the  plead* 
ings,  shall  arise,  upon  motion  or  otherwise,  in  any  stage  of  the 
action. 


a.  ThatoD  a  question  of  fact  arisinur  on  motion  or  otherwise,  the  court  may  appomt 
a  referee  and  invest  him  with  all  the  powers  necessary  for  its  inTestigatioo,  or  the 
trial  may  be  had  with  the  like  powers,  and  be  conducted  in  the  same  manner,  by  the 
court     lb, 

b.  And  the  court  may,  upon  motion,  make  an  order  directing^  the  parties  to  at- 
tend before  it,  with  any  witnesses  they  may  wish  to  produce,  and  be  examined  on 
oath.    Jb. 

e.  Thus,  where  a  party  has  made  an  affidavit  in  his  own  favor,  upon  a  motion 
he  may  be  compelled  to  attend  before  the  court  to  explain  or  be  croes-exaznined ; 
and  on  his  refusal  to  answer  any  questions,  the  court  may  strike  out  hb  testimony. 
lb. 

d.  In  an  action  to  set  aside  a  conveyance  on  the  pround  of  fraud,  the  coort 
may  order  the  issues,  or  any  specific  question  or  questions  involved  therein,  to  be 
tried  by  a  jury  ;  but  in  the  first  circuit,  considering  the  great  accumulation  of  bna- 
ness  on  the  calendar,  the  supreme  court  will  order  a^reference  instead  of  iaBiies,to 
be  tried  at  the  circuit    MeMahon  v.  Allen,  10  Pr.  R«  384. 

e.  Where  a  cause  is  submitted  to  the  court  for  decision,  and  it  appears  that  the 
plaintiff  is  entitled  to  have  an  account  taken,  but  there  are  questions  of  fact  material 
to  the  taking  of  a  final  account  that  must  be  settled  by  testimony,  the  oanse  will  be 
referred  to  a  referee,  where  there  are  no  difficult  questions  of  law  involved,  to  find 
the  facts  upon  the  several  issues  presented  by  the  pleadings,  and  npon  such  finding 
to  state  the  accounts  between  the  parties^     Van  Zandt  v.  Cobb,  10  Pr.  R.,  348. 

/.  There  may  be  a  reference  of  any  specific  question  in  any  action  where  tlie 
taking  of  a  long  account  is  necessary.  {Bowman  v.  Sheldon^  1  Duer,  607.)  Ihus, 
in  an  action  by  an  attorney  to  recover  compensation  for  services,  the  plaintiff  ap- 
plied for  a  reference  to  adjust  the  bills  of  costs  sued  upon — and  per  Campbell,  J. 
(all  the  judges  of  the  superior  court  concurring),  *'  Now,  one  of  the  questions  of  faot 
in  this  case  is,  what  amount  of  compensation  the  plaintiff  w.ould  be  entitled  to  for 
his  services  as  attorney  and  for  his  diabursements  in  the  various  suits  which  he  may 
have  prosecuted  or  defended  for  the  defendant,  provided  he  shall,  on  the  trial,  estab- 
lish his  right  to  recover.  *  *  *  *  I  see  no  difficulty,  in  cases  like  the  present, 
in  ordering  a  reference  for  the  purpose  of  ascertaining  what  amount  of  compensa- 
tion an  attorney  may  be  entitled  to  for  his  services  and  disbursements,  provided  he 
shall  afterwards  on  tne  trial  establish  his  right  to  recover.  *  *  *  As  the  law 
now  is,  such  amount  may  not  always  be  the  limit  of  the  recovery.  It  may,  perhaps,, 
on  the  trial,  be  enlarged  or  diminished  by  the  jury.'^ 

Reference,  hoto  ordered. 

g.  A  reference  cannot  be  had  without  an  order  of  the  court ;  and  although  the 
parties  may  agree  upon  a  suitable  person  to  act  as  referee,  the  court  must  be  satisfied 
that  the  selection  made  is  a  proper  one.  A  referee  who  proceeds  in  a  cause,  by 
virtue  of  an  appointment  by  stipulation  of  the  parties  merely,  acts  without  authority. 
Litchfield  V.  Burwell,  5  Pr.  R.,  341. 

h.  *<  The  question  is  whether,  the  court  having  power  to  refer  npon  written  conseat, 
it  is  in  the  power  of  the  parties  themselves  to  waive  such  written  consent,  so  ss  to 
make  the  reference  valid  without  it.  If  it  can  be  done  at  all,  it  has  been  so  waived 
in  this  case.  The  defendants'  attorneys  agreed  to  the  reference,  in  open  court ;  and 
when  the  motion  to  refer  was  made,  they,  tacitly  at  least,  gave  their  consent  AAer 
this  thej  appeared  before  the  referee,  without  objection  to  the  validity  or  regularity 
of  the  reference,  and  applied  for  and  obtained  an  adjournment  of  the  hearing.  If, 
therefore,  it  ia  possible  to  waive  the  necessity  of  a  written  consent,  the  defendanta 
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§272.  [227.]  (Amended  1851-1852.)  Mode  of  tibial.   Effect 
of  report. 

The  trial  by  referees  is  conducted  in  the  same  manner  and 


will  not  complain  if  they  are  held  conoluded  by  their  own  acts,  Nothiog  is  better 
■etUed  than  that  a  party  may  waive  a  conetitutiooal  or  statutory  provision  for  his 
benefit.  Snch  waiver,  too,  may  be  by  parol."  And  it  was  held  the  defendants  had 
the  power  to  waive,  and  had  waived,  the  necessity  of  a  written  consent  to  refer,  and 
coold  not  raise  any  objection  on  the  g^ronnd  that  the  consent  to  refer  was  not  in  writ- 
injf.  Keator  v.  The  UUter  and  Delaware  Plank  Road  Co.,  7  Pr.  R.,  41.  The 
consent  to  refer  may  be  written  by  the  parties  or  their  attorneys,  or  by  the  clerk  en- 
tering their  consent  in  the  minutes  of  the  court,  or  by  the  referees  in  their  minutes, 
snch  consent  being  made  before  them.    Leayeroft  v.  Fowler,  7  Pr.  R.,  259. 

a.  In  an  action  referable  only  by  consent,  a  stipulation  was  signed  by  the  attor- 
neys of  both  parties,  referring  the  cause  to  M,  and  an  order  was  made  on  defend- 
ant's motion,  and  on  filing  the  stipulation,  referring  it  to  I, — held  that  the  plaintiff 
had  a  right  to  disregard  Ine  order  entirely,  and  proceed  to  trial  or  inquest  as  if  no 
consent  to  any  reference  had  been  given.    Haner  v.  Blise,  7  Pr.  R.,  246. 

b.  Where  parties  have,  by  stipulation,  appointed  a  person  as  referee,  to  take  the 
evidence  and  report  thereon,  as  though  he  had  been  appointed  by  order  of  the  court, 
no  objection  can  be  taken  to  his  report  on  the  ground  that  no  preliminary  decree  for 
the  parties  to  account  has  been  made.    Ludington  v.  Taft,  10  Barb.,  448. 

c.  Where  referees  are  appointed  by  the  court,  a  defect  in  their  appointment  is 
waived  by  proceeding  to  trial  before  them  without  objection.  Renouil  v.  Harriet 
1  Code  Sep.,  125 ;  Coin6s  v.  Wykoff,  1  Cai.  R.,  147. 

d.  A  proceeding  upon  a  reference  is  a  waiver  of  all  objections  to  the  order  of  ref- 
erence on  the  ground  of  irregularity,  but  not  of  the  objection  that  the  court  had  no 
jurisdiction  to  make  the  order.  That  objection  may  be  made  at  any  time.  Oareie 
V.  Sheldon,  3  Barb.,  232. 

e.  A  written  stipulation  by  the  parties  to  refer  a  cause  to  a  referee,  "  to  bear  and 
report  thereon,"  is  sufficient  to  confer  jurisdiction  and  sustain  the  judgment,  al- 
though the  referee  may  not  have  been  sworn,  or  a  rule  of  court  entered  upon  his 
appmntment     Whalen  v.  Supervieore  of  Albany,  6  Pr.  R.,  278. 

/.  Hie  court  may  order  a  rule  entered,  nunc  pro  tune,  if  necessary.    Ih, 

g.  Where  the  parties  appear  and  argue  the  cause  before  the  referee,  it  is  a  waiver 
of  such  defects.    lb, 

h.  In  Brown  v.  Miller,  1  Barb.,  24,  the  defendant's  default  having  been  entered, 
the  pumtiff's  attorney,  upon  a  general  affidavit  that  the  inquiry  involved  the  exam- 
ination of  a  long  aocount,  moved,  ex  porte,  for  a  reference  to  ascertain  the  amount 
of  damages ;  and,  per  Edmonds,  J.,  ^*  Cases  of  this  kind  have  occurred  where  the 
damages  could  very  conveniently  have  been  ascertained  by  a  sheriff's  jury,  but 
where  the  plaintiff's  attorney,  upon  an  affidavit  like  this,  has  obtained  an  order  for 
a  reference,  and  very  largely  and  unnecessarily  augmented  the  costs ;  to  guard 
against  such  an  abuse,  I  shall  in  future  exact  from  the  plainti6f 's  attorney  a  sworn 
copy  of  the  account  on  which  the  action  is  brought,  so  that  the  court  may  judge  for 
itself  as  to  the  necessity  of  a  reference." 


Motion  for  Reference. 

t.  Where  ihe  parties  do  not  consent,  the  reference  is  to  be  obtained  by  motion  to 
the  coart  at  special  term.  The  motion  for  a  reference  is  non-enumerated.  {Rule 
27  of  Supreme  Court  RuUe.)  The  motion  must  be  founded  on  an  affidavit.  The  affi- 
davit need  not  state  the  place  of  trial  named  in  the  complaint.  (2  Cow.,  448 ;  7 
t&.,  478.)  But  it  must  state,  that  issue  has  been  joined  (3  Cow.,  34) ;  and  that 
the  trial  of  the  action  will  require  the  examination  of  a  long  account,  and  not  involve 
the  examination  of  difficult  questions  of  law  *,  or  that  the  reference  is  necessary  to 
carry  a  judgment  or  order  into  effect.    The  affidavit  must  be  made  by  the  party 
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cn  simUar  notice^  as  a  trial  bj  the  court.    Thej  have  the  same 


a.  The  affidavit  on  whioh  to  moTe  to  refer  a  eanae  need  only  ahow  fliat  the  action 
la  in  the  elaaa  of  referable  aetiona ;  it  need  not  atate  that  the  inveatigation  will  tmt 
require  the  deeiaion  of  difficult  qaeationa  of  law ;  that  will  be  preaomed,  onlno  and 
until  it  ia  made  to  appear  by  the  of^oaing  affidaTita  that  '<  the  inTeatigation  will  re- 
qnire  the  deoiaion  of  difficult  qaeationa  of  law.**  Barber  y.  CramweU,  10  ft.  R, 
351. 

6.  The  notice  of  motion  or  affidavit,  ahould  contain  the  namea  oi  the  peraon  or 
peraona  propoaed  aa  referee  or  refereea.  1  Cainea  Bwt  7, 149.  It  ia  uanal  to  name 
three,  but  the  oonrt  may  appoint  one  or  more  refereea,  not  exoaeding  three. 

e.  On  a  motion  that  tbia  canae  be  referred  to  *'  A.  B.,  naming  only  one  referee,  it 
waa  held,  that  ai  a  reference  to  a  9ole  referee  can  only  be  ordered  with  the  eooieat 
of  the  parties  the  motion  ahould  have  been  to  refer  to  three  penNina,  naming  tbam 
in  Uie  notice.  Althoneh  on  making  the  motion^  nnleai  the  partiea  agreed,  each 
named  one  referee,  ana  |the  court  the  third, — yet  aa  only  one  referee  waa  naaied 
in  the  notice  of  motion,  and  objection  taken  for  that  caoae,  the  motion  waa  daaiad. 
Oott  V.  Owen,  7  Hill,  155. 

d.  The  motion  for  a  reference  shonld  not  be  made  until  after  iarae  joined  in  the 
cauae,  and  in  Ctftfon  ▼.  Whalon,  1  Code  Rep.,  N.  S.,  S7,  it  waa  held,  that  iwae  is 
conaidered  aa  joined,  for  alt  purpoaea,  immediately  on  the  aerrice  of  a  reply,  or  ef  aa 
anawer  aetting  up  no  new  matter,  or  if  it  be  an  action  commenced,  afber  a  plea  of 
title  in  a  juatioe'a  court,  on  the  aervice  of  an  anawer ;  and  in  another  eaae  it  wis 
held,  that  the  motion  to  refer  might  be  made  immediately  after  the  reply  la  pst  ia, 
and  the  plaintiff  need  not  wait  twenty  daya,  to  aee  if  the  defendant  wiU  amend  Ik 
anawer.    Enoa  ▼.  Thonuu,  2  Code  Rep.,  148. 

e.  In  oppoaition  to  the  motion,  it  may  be  ahown,  by  affidaTit,  that  diffienit  foes- 
tiona  of  law  will  ariae  in  the  canae  (2  Johna.  Caa.,  403 ;  9  Cainea  R.,  351  ;  9  Johns. 
R.,  374),  aa  the  party  ia  adviaed  by  eounael,  and  verily  belietrea  1  Cainea  R,  149. 
And  if  it  clearly  appear,  that  difficult  qaeationa  of  law  will  ariae,  the  moUoa  wiD  be 
denied.  1  Pr.'R.,  168.  But  it  ia  not  enough  to  atate,  generally,  that  qaeationa  of  law 
will  arise ;  it  muat  be  made  to  appear  to  the  oonrt  what  the  pointa  of  law  are,  so 
that  it  can  judge  whether  they  are  materia]  and  difficult,  and  will  neceasarOy  ariae. 
(6  Johns.  R.,  329,  b.)  And  the  court  must  be  satisfied  that  they  will  be  qoestioBS 
of  real  difficulty  (5  Cowen,  423) ;  otherwise  the  motion  will  be  granted.        r 

/.  If  no  objection  ia  made  to  the  refereea  named  in  the  notice  (whera  there  are 
three),  they,  or  one  or  two  of  them,  will  be  appointed.  But  if  the  partiea  disagree, 
probaUy  by  analogy  to  the  proYiaion  in  the  reviaed  atatatea  each  party  will  be 
allowed  to  name  one,  and  the  court  will  name  a  third.  (2  R  S.,  305,  a.  41.)  "Die 
refereea,  should,  in  all  cases,  be  taken  from  the  county  named  in  the  complaint  u 
the  place  of  trial.    1 1  Johns.  R,  406 ;  7  Wend.,  483. 

g.  On  granting  the  motion,  the  court  will  impoae  aueh  conditiona  aa  may  be  rea- 
Bonable ;  such  as  the  payment  of  the  plaintiff's  cools  of  preparing  for  trial,  where  the 
motion  waa  not  made  until  after  notice  of  trial    5  Goto.,  269. 

h.  Where  both  partiea  move  for  a  reference,  the  motion  of  the  party  fiiat  giviog 
notice  ia  entitled  to  a  preference.  1  Wend.,  15.  And  in  cross  actioni^  where  ones 
applications  are  made  for  a  reference,  a  joint  reference  will  be  ordered,  and  tbe  ref* 
ereea  authorized  to  hold  their  meetings  so  aa  to  accommodate  both  partiea.  4  Wendf 
198. 

t.  When  the  motion  is  allowed,  a  copy  of  the  order  should  be  aerved  on  the 
opposite  attorney ;  although  it  has  been  held  that  such  seryioe  is  unneceasaiy.  1 1^- 
R.,  193.  Where  the  motion  was  made  before  the  circuit  judge  of  the  first  circnit, 
his  decision  was  final.    {Latoe  of  1841,  s.  4.) 
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power  to  grant  adjoamments  as  the  court  upon  Buch  trial. 

a.  Where  a  eanse  is  noticed  for  trial  at  a  circuit  ooort,  application  for  a  reforenoe 
may  aleo,  by  itatate,  be  made  to  the  circuit  judge  holding  such  court  (2  R.  S.,  305, 
u,  42),  who  may  order  the  cause  to  be  reforred,  with  the  tike  effect  as  if  made  by  the 
court.  Ib»  Ajud  this  was  freauentlydone,  when  a  cause  was  called  on  the  calen- 
dar for  trial.  Bnt^it  could  not  oe  done  unless  both  parties  were  present,  or  on  reason* 
able  notice  to  the  absent  party.    19  Wendell,  85. 

Older  for  reforenoe,  how  obtained  in  actions  for  dlToroe.  Supreme  Court 
RuUm,  65. 

Order  for  reforence  in  actions  for  partition.    Supreme  Court  Ruiee,  73,  74. 

&  In  an  action  in  which  the  court  has  power  to  order  a  reforenoe,  no  appeal  lies 
from  an  order  ordering  a  reforence.    Oray  ▼.  Fox,  1  Code  Rep.,  N.  S.,  334. 

€.  The  decision  as  to  whether  or  not  an  action  invoWes  the  exammation  of  a  long 
aeeounty  is  a  decision  on  a  matter  resting  in  the  discretion  of  the  judge  making  the 
order,  and  will  not  be  reviewed  on  appeid.    lb. 

Effect  of  order  of  Reference, 

eL  An  order  referring  a  cause,  does  not  involTe  the  merits.  It  merely  determines 
the  made  of  triaL    Bryan  y.  Brennon,  7  Pr.  R.,  359. 

e .  An  order  referrmg  a  cause,  does  not  preclude  the  defendant  from  objecting  at 
the  hearing  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.    Jb, 

/.  The  action  and  the  parties  remain  in  court  for  eyery  purpose  except  the  trial, 
notwithstanding  the  order  of  reference.  Holmee  v.  Sloeum,  6  Pr.  R.,  218 ;  1  Code 
Rep.  N.  S.  380;  Mathewe  y.  Joa€S,  1  Smith,  429. 

Proceedinge,  after  Reference  Ordered, 

g.  The  motion  for  the  reforenoe  being  granted,  the  reforees  should  have  notice  of 
their  appointment  (which  is  usually  done  by  serying  a  copy  of  the  order,  appointing 
them).  Get  them  to  appoint  a  time  and  place  for  the  hearing.  This  should  be  done 
without  delay.  2  R.  8.,  305.  a  43.  The  place  of  meeting  need  not  be  in  the  county 
named  In  the  complaint,  as  the  place  of  trial.    2  Johne,  R.,  188. 

A.  It  is  not  necessary  that  referees  shonM  &x  the  time  and  place  of  hearing  in 
writing,  although  it  is  the  better  practice.    Stephen*  y.  Strong,  8  Pr.  R.,  339. 

t.  When  the  time  and  place  for  the  hearing  is  actually  fixed  by  the  referees  or 
referee  (by  parol  or  otherwise),  and  the  attorney  giyes  the  adyerse  party  notice  of 
the  hearing  at  the  time  and  place  6xed,  such  adyerse  party  is  in  foult  if  he  neglect 
to  attend,  and  in  his  absence  the  referee  may  proceed  upon  the  motion  of  the  party 
giyiDg  the  notice.    lb, 

j.  May  the  defendant  notice  the  cause  for  trial  ?  See  notes  to  sections  256, 
258,  274;  and  obsenre  the  amendment  made  in  1852  to  section  272. 

k.  The  opposite  party  should  haye  a  notice  of  ten  days  of  the  time  and  place  of 
meeting  of  the  referees  (ss.  256, 272),  except  where  a  party  hss  not  appeared  in  the 
action  in  person,  or  by  attorney ;  for  then  he  is  not  entitled  to  any  notice.  19  Wen- 
deU,  121. 

2.  Witnesee  are  compelled  to  appear  before  referees,  in  the  same  manner  as  in 
canes  of  trials  at  the  circuit  (2  R  8.,  306^  s.  46) ;  and  snbpeenas,  if  necessary,  may 
be  seryed  as  in  cases  of  triids  at  the  circuit 

m.  Prior  to  the  reyision  of  the  supreme  court  rules  In  August,  1854,  the  20th 
and  21st  rules  proyided  for  the  case  of  a  plaintifffomitting  to  bring  the  cause  to  trial; 
but  these  mice  were  struck  out  on  the  reyision  of  the  rules  in  1854.  Section  274 
DOW  proyides  for  the  contingency.    See  s.  274  and  note. 
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They  mnflt  state  the  facts  found,  and  the  condnsions  of  law 


Proee$ding9  on  tkt  referenee, 

0.  The  referees  ihall  proceed  with  diligeoee  to'hear  asd  determine  the  matten  in 
coDtroverBy.  (2  R.  S,  4th  ed.,  633, e.  41  [42].)  They  ahall  appdnt  a  tine  and  place 
for  the  hearing,  and  shall  adjourn  the  same  fhnn  time  to  time  as  may  be  neceaaary  ; 
and  on  the  application  of  either  party,  and  for  good  cause,  they  may  postpone  such  hear- 
ing to  a  time  not  extending  beyond  the  neit  term  of  the  court  in  which  the  suit  is 
pending.  {lb,  s.  42  [43].)  Before  proceeding  to  hear  any  testimony  in  the  cansot 
the  referees  shall  be  severally  sworn  faithfully  and  fiurly  to  hear  and  examine  the 
cause,  and  to  make  just  and  true  report  according  to  the  beat  of  their  nodentanding, 
which  oath  may  'be  administered  by  any,  person  authorized  to  take  affidarits,  to  be 
read  in  the  court  in  which  the  suit  is  pending,  or  by  any  justice  of  the  peaca  {lb. 
43  [44]. )  Witneaws  may  be  compelled  to  attend  before  such  referees,  by  subpoenas 
issuing  out  of  the  court  in  which  such  cause  is  pending,  in  the  same  manner  and 
with  like  effect  as  in  cases  of  trials  in  such  court.  {lb.  s.  44  [45J .)  Any  one  of  the 
referees  may  administer  the  necessary  oath  to  the  witnesses  produced  before  them 
for  examination.  All  the  referees  must  meet  together  and  hear  all  the  proofii  and 
allegations  of  the  parties,  but  a  report  of  any  two  of  them  shall  be  valid.  {Ik  a 
45  [46]. )  The  referees  nuy  be  compelled  by  order  of  the  court  in  which  the  cause 
is  pending,  to  proceed  to  the  hearing  thereof,  and  to  make  report  of  the  amount  they 
jBnd  due  to  either  party ;  and  the  court  may  require  them  to  report  their  decision  ia 
admitting  or  rejecting  any  witness,  in  allowing  or  overruling  any  qneation  to  a  wit- 
nesi^  or  Uie  answer  thereto,  and  all  other  proceedings  by  them,  together  with  the 
testimony  before  them  and  their  reasons  for  allowing  or  diaaliowing  any  daim  of 
either  purty.    (/6.  s.  46  [47].  ) 

b.  Although  a  referee  is  required  by  law  to  take  a  prescribed  oath  before  entering 
npon  his  doty,  yet  it  often  happens  that  no  such  oath  is  taken.  If  the  parties 
proceed  with  the  reference  without  objection,  they  are  held  to  have  Waived  their 
right  to  object.    Keator  v.  V liter  and  Delaware  Plank  Road  Co,,  7  Pr.  R..  41. 

e.  It  seems  that  it  is  not  necessanr  it  should  appear  by  the  record  that  the  referees 
were  sworn.    Reed  y.  Talford,  10  Vermont  R.,  509  ;  Putnam  v.  Dutton,  8  lb,,  39&. 

d.  It  Ui  not  necess&ry  that  the  referees  should  fix  the  time  and  place  of  heaxing 
in  writing.  Stephen*  v.  Strong,  8  Pr.  R.,  339 ;  and  if,  after  being  duly  notified,  by 
the  defendant,  of  the  time  and  place  of  hearing,  thep/ain^i^neglect  to  appear,  the  ref- 
eree may  proceed,  and  make  his  report  in  favor  of  the  defendant,  and  may'noosoit  the 
pMniiff  {Stephen*  v.  Strong^B  Pr.  R.,  339  ;  Williams  v.  Sage,  1  Code  Rep.  N.  S., 
358),  and  if,  after  being  duly  notified  by  the  plaintiff,  the  defendant  neglect  to  ap- 
peaTi  the  referee  may  proceed  with  the  hearing  in  his  abeence.    11  Johns.  R.,  402. 

e.  On  the  hearing,  the  same  rules  of  evidence  are  to  be  observed,  and  the  same 
forms  of  proceeding  pursued,  as  on  the  trial  of  a  cause  before  a  jury  (6  Cow.,  354}  ,* 
and  the  trial  is  to  Im  conducted  in  the  same  manner  as  atrial  by  the  court.  Codet  a 
273.  The  plaintiff  may  submit  to  a  nonsuit  or  dismissal  of  his  complaint,  or  maybe 
nonsuited  or  his  complaint  be  dismissed,  at  any  time  before  the  cause  has  been  finiUy 
submitted  to  the  referees,  for  their  decision.  In  which  case,  the  referees  report  ic- 
oording  to  the  fact,  and  judgment  may  thereupon  be  perfected  by  the  defendant 
Supreme  Court  Rules,  Rule  22.  After  the  cause  has  been  submitted,  and  the  rtf- 
erees  have  retired,  they  may,  in  their  discretion,  open  the  hearing,  and  adjourn  to  re- 
ceive further  testimony.    1  Wend.,  104 ;  Duguid  v.  Qgilvie^  1  Abbott,  145. 

/.  The  referees  may  adjourn  the  hearing  for  a  reasonable  time,  on  their  own 
motion,  without  the  consent  of  parties ;  and  such  adjournments,  although,  they  may 
extend  the  hearing  [beyond  the  next  term,*  will*  not  |pnt  an  end  to  their  authority. 
3  Hill,  464,  467.  But  they  could  not,  on  motion  of  one  of  the  parties,  and  without 
the  consent  of  the  other,  postpone  the  hearing  beyond  the  next  general  term  of  the 
court,  lb.,  and  33  Wend.,  637.  Two  referees,  in  the  abeence  of  the  third,  had  no 
power  to  adjourn  to  a  particular  day.  7  Wend.,  534 ;  22  Wend.,  637.  If  the  ref- 
erses  adjourn  improperly,  they  lose  all  power  over  the  cause.  But  the  plaintiff  can- 
not  in  such  caae  proceed  to  a  trial  at  tne  circuit,  without  first  obtaining  leave  from 
the  court    6  Hill,  260. 
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separately,  and  their  decision  must  be  given,  and  may  be  ex- 


o.  In  order  to  adjourn,  all  the  refereee  must  meet  (7  Wend.,  534 ;  23  Ib„  637) 
and  where  the  hearing  is  postponed,  they  may  require  the  payment  af  costs  as  a 
conditkm  to  the  postponement.  (12  lb.,  199 ;  18  /6.,  509 ;  Code,  s.  314).  Bat  if 
the  party  ohtaining  the  adjoomment  refuse  to  pay  the  costs,  the  court  will  not  award 
a  precept  sgainst  him,  nor  compel  payment  on  the  motion.  (5  Hill,  375.)  And  it 
•eeniB  thss  the  only  remedy  of  the  opposite  party  in  this  case  is  to  proceed  at  onoe  to 
1  heariiigL  lb.  The  referees,  however,  may  require  the  party  applying  for  the  ad- 
joonmeat,  to  stipulate  in  writing,  that  in  default  of  payment,  the  collection  of  the 
coiti  may  be  enforced  by  an  order  in  the  cause.    lb, 

b.  The  defendant,  as  in  the  case  of  trial  at  the  circuit,  might  move  to  postpone 
or  pot  off  the  hearing,  on  account  of  the  absence  of  a  material  witness  (1  JohnM. 
Cai.,  394 ;  20  Johns,  R..  476) ;  and,  for  this  purpose,  he  might  get  a  judge's  order 
to  fltay  proceedings,  until  an  application  could  be  made  to  the  court.  (I  Caines  it., 
147.)  The  motion  was  non-enumerated,  and  brought  on  upon  affidavit  and  notice, 
in  the  usual  manner.  But  a  judge  at  chambers  could  not  by  order  actually  adjourn 
the  hearing.    6  Wend,^  552. 

e.  The  plaintiff  also  may  move  for  a  postponement.  And  the  party  moving 
must  in  either  case  pay  the  costs  of  the  motion.    18  Wend.  509. 

d.  Am  the  referees  have  power  to  grant  an  adjournment  (Code,  a  272X  it  seems 
the  better,  a*  well  as  the  more  usual  course  is  to  apply  to  the  referees  when  an  ad- 
joomment is  required  by  either  party ;  and  it  has  been  decided  that  the  court  will 
not  entertain  a  motion  to  postpone  a  trial  before  referees,  on  the  ground  of  the  ab- 
Mooe  of  a  witness ;  and  that  the  referees  must  decide  on  the  question,  and  if  tbey 
commit  sny  error  in  that  respect,  the  court  will  correct  it  on  motion  to  set  aside  the 
report  Langley  v.  Hichnan^  1  Sand.,  681.  Thus,  where  a  motion  was  made  to 
pQitpone  the  hearing  of  a  cause  before  referees,  on  account  of  the  non-attendance  of 
a  witneai^  the  trial  before  the  referees  had  been  suspended  to  enable  the  party  to  ob- 
tain the  judgment  of  the  court ;  on  his  application,  the  court  said, — ^*  These  motions 
OQght  not  to  be  encouraged.  The  propriety  of  the  postponement  of  a  trial,  to  give  a 
party  time  to  procure  testimony,  or  because  of  the  absence  of  a  material  witness,  is 
peculiarly  within  the  province  of  the  referees.  They  are  best  able  to  jud^  how  far 
the  porposes  of  justice  require  the  cause  to  be  postponed  from  time  to  time.  We 
are  inclined  not  to  listen  to  such  applications,  but  to  leave  them  to  the  decision  of 
the  referees,  and  to  examine  any  alleged  error  in  that  behalf  on  a  motion  to  set 
Slide  their  report.  The  practice  resorted  to  in  this  instance,  will  lead  to  a  great 
inconvenience.  The  court  will  frequentiv  be  called  upon  to  determine  the  propriety 
of  a  poilponement,  when  it  is  not  sufficiently  possessed  of  the  case,  and  of  all  the 
cirtonntinees,  to  make  up  a  right  judgment  in  the  matter." 

t.  After  several  witnesses  have  been  examined  before  referees,  as  to  the  charae- 
tere  of  other  witneases,  the  referees  have  a  right  to  interfere  and  refuse  to  hear  fur- 
ther testimony  upon  that  question.    Oreen  v.  BrmDn,  3  fiarb.,  119. 

/.  Hie  taking  or  refusing  testimony,  at  any  time  while  the  cause  is  before  him ,  is 
a  matter  whoDy  in  the  sound  discretion  of  the  referee,  and  if  the  parties  are  dissatis- 
fied with  the  manner  in  which  the  referee  exercises  his  discretion,  tbey  can,  after 
the  report  is  made,  come  to  the  court  for  relief ;  but  the  court  will  not  interfere  with 
the  diseretion  of  a  referee,  until  after  he  has  reported.  Sehermerhom  v.  Develin,  1 
Code  Rep.,  28. 

g'  A  referee  or  court  cannot  while  professmg  to  admit  evidence  absolutely,  admit 
it,  in  hex,  de  bene  esse,  and  then  reject  it  upon  making  up  a  decision  or  report  upon 
the  whole  case.  Interlocutory  decisions,  made  upon  Uie  trial,  cannot  be  reviewed 
in  that  manner.    Allen  v.  Way,  3  Code  Rep.  243. 

^  A  variance  between  the  complaint  and  the  proof,  by  which  the  defendant  has 
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cepted  to,  and  reviewed  in  like  manner,  hut  not  otherwise j  and 

not  bean  maled,  may  be  ditregarded  witliottt  amendineBt  by  a  reime  aa  wad  as 
by  a  judge.    Harmony  ▼.  Binghmm,  1  Daer,  210. 

a.  The  order  af  admitting  proof  k  ia  tbe  dieoreUon  of  a  refcraa.  (Himk  v.  Pemr- 
ttdl,  1 8mitb,  90. 

6.  After  a  oanie  baa  been  anbmitted,  It  ii  a  matter  of  aound  diaeretion  with  the 
refereea  to  open  it  for  tbe  pnrpoee  of  hearinff  further  teathnony ;  and  nnleae  tbe  con- 
trary be  abown,  it  will  be  preaumad  tbal  ancn  djacretion  baa  been  properly  araitiatil. 
1  Wend.,  104. 

e.  One  of  three  refereea  before  whom  a  cauae  ia  tried,  cannot  be  examined  aa  a 
witneae  on  anoh  trial.    Jfarta  ▼.  Jforaa,  1  Code  Rep.  N.  8.,  374. 

RefmretB*  Report, 

d.  Iba  refereea,  baTing  beard  and  examined  tbe  caae»  aboald  proceed  to  make 
fip  their  report  widiin  a  reaaonable  Ume ;  or  the  coort  wUl  compel  tbem,  by  ord  er 
requiring  them  to  report  or  abow  caoae  why  an  attachment  aboold  not  iaaaa  again  at 
them.    2  R.  S.  4tb  ed.,  633,  a  46  [47.] ;  1  Wend.  71 ;  3  Johna.  R.  260. 

«.  The  report  abonid  be  delivered  to  the  aacoeaafiil  party  ;  and  the  other  party 
haa  no  right  to  the  poaeemion  of  it.  And  if  the  referee  deliver  tbe  report  to  the  nnaae- 
oeaifnl  party,  and  he  refuaea  to  file  it,  tbe  ooart  on  motion,  will  order  him  to  file  the 
report  within  a  certain  time,  and  that  if  he  doea  not,  then  that  the  referee  make  a 
new  report,  and  deliTer  aame  to  tbe  anooemfnl  party.  RiehMrdt  t.  AiUu^  11  img, 
Oba.,  159. 

/.  The  refereea,  by  their  report,  moat  atate  the  facta  found,  and  the  coneimiaM 
of  law,  aeparately.  Code,  a  272;  Ckureh  ▼.  Erb^n,  4Sand.,  691 ;  Vam  8ie§mbwrg 
y.  Hoffman^  6  Pr.  R.,492. 

g*  Where  a  referee  reported  aa  follows  :  *<  Having  etamined  the  mattera  in  cod- 
troveray  between  the  partiea,  and  examined  on  oath  the  aeveral  witneaaeaand  par- 
tieaprodooed  to  toe  thereupon,  do  fiod,  that  there  ia  doe  to  the  plaintiff  from  the  de- 
fendant, $63,"  On  tbia  report  the  plaintiff  entered  judgment,  which,  on  motion  of 
the  defendant,  the  anpreme  court  aet  aaide,  becauae  the  report  did  not,  aa  it  aboaM, 
aet  out  the  facta  proved  by  the  evidence  adduced  before  the  referee,  and  his  eon- 
cluaiona  of  law  from  auch  factk    Dokt  v.  Pttk^  1  Code  Rep^  54. 

A.  Under  tbe  former  practice,  the  referee  waa  frequently  ordered  by  tbe  eoait 
to  atate  the&cta,  but  now  the  code  haa  obviated  the  neceosity  of  any  order  from  tbe 
oonrt.    lb, 

i.  The  report  of  a  referee  to  whom  all  the  iaanea  are  referred,  mwt  atate  all  the 
material  facta  put  in  imue  and  found  by  him,  aa  well  aa  his  ooncloaioaa  of  law.  Faa 
SUenhurg  v.  Hqffman^  6  Pr.  R.,  492  ;  Deming  v.  Po$U  1  Code  Rep.,  121. 

j.  The  naanooearful  party  baa  a  right  to  have  tbeae  placed  npon  the  record.  lb. 

k.  It  aeema  in  all  caaea  every  maiterial  iasne  ahonid  be  paaoed  npon,  at  le«t  if  de- 
aired  by  tbe  partiea..    lb. 

L  Where  tbe  proob  and  alloffationa  have  been  heard  by  all  tbe  refereos,  it  ia 
auffioieat  if  the  report  be  aigned  by  any  two  of  them.  2  R  S.,  306,  a  47.  Bat 
where  all  have  been  duly  notified,  and  one  of  them  doea  not  attend,  and  the  «ther 
two  proceed  to  hear  the  partiea  and  make  a  report,  it  ia  irr^gnlar,  and  will  be  aet 
aaide.  11  Johna.  R.,  4(K2.  Although  the  objection  cannot  be  raiaed  oa  tpp**!- 
17/6.,  461.  It  ia  not  however,  neceanry  that  all  ahould  be  preaent  when  the  re- 
port ia  actually  aigned.  1  Pr.  R.,  98.  When  aigned,  the  report  ahould  be  delifared 
to  the  attorney  for  the  prevailing  pttrty,  and  formerly,  a  copy  had  to  be  served 
npon  the  oppoaite  attorney;  bat  in  RenouH  v.  Harri*^  I  Code  Rep^  125,  the  oowt 
aaid  that  practice  waa  abrogated,  and  that  no  copy  need  be  aerved ;  and  see  F«a 
SUtnburg  v.  Hoffman^  6  Pr.  R.,  492. 

m.  A  report  of  refereea,  like  the  verdict  of  a  jury,  ia,  aa  a  general  rule,  ooodoaive 
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they  fnay  in  like  fnanner  eettte  a  caae  or  excepHons.    The  re- 


in a  case  of  eonfliet  of  eTidonee.  Waikin§  t.  Steven* j  4  Barb.,  168 ;  Hayee  v. 
Syatonds^  9  t6^  960 ;  Baker  ▼.  Martin,  3  ib.,  634.  And  see  12  Johna.  R,  219 :  1 
CaL  B.y  160 ;  24  Wend.,  15;  1  Califeruia  Rep.,  362;  Foeter  t.  Coleman^  1  Smithy 
85 ;  StMort  t.  Taylor^  7  Pr.  R.,  251. 

<L  The  finding  of  a  referee  on  the  qneelioni^  whether  the  plaintiff  has  performed 
hia  eentraet,  and  whether  peffonnance  had  been  waived,  will  not  be  reviewed  in  tha 
court  of  appeals  on  an  appeal  from  the  judgment  of  the  sapreme  conrt  affirming 
tha  r^Mirt  of  the  referee,  beoanse  they  are  questions  of  fact  only.  Newton  v. 
Hanie,  1  Code  Rep.,  N.  a,  414 

6.  Hie  decision  of  a  referee  upon  maitters  of  £ict|  in  equity  eaueee^  shoold  be 
treated  as  being,  not  like  the  Terdiot  of  a  jnrv,  ooncIusiTe  unless  palpable  error  is 
manifest;  but  like  the  report  of  a  master,  or  the  decision  of  a  vice-chancellor,  upon 
any  matter  referred  under  the  former  practice*  Burhane  v.  Van  Zandtt  5  Barb., 
91.  But  now  the  report  of  a  referee  is,  like  the  verdict  of  a  jury,  condunve  upon 
questions  of  fact,  where  there  is  no  decided  preponderance  of  the  evidence  in  fovor 
of  the  ^Lfty  against  whom  the  referee  has  reported.  Quaehenhueh  v.  Ehle^  5  Barb.i 
469  ;  Davie  v.  Allen^  3  Corns.,  168 ;  Bearee  v.  Cophyt  Court  of  Appeals,  April,  1854. 

c  The  report  of  referees  on  the  whole  issue  need  not  be  confirmed  at  special 
term,  RenouU  v.  Harrie,  I  Code  Rep^  125,  overruling.  Clarke  v.  Andrewe,  ib.,  4} 
Deming  v.  Poet,  ib.,  121. 

d.  Bnt  where  a  report  of  a  referee  is  required,  for  the  purpose  of  enabling  Hhe 
court  to  make  some  discretionary  order,  or  some  decree  thereon,  whether  the  order 
directing  the  referenoe  be  made  upon  decree  or  upon  an  interlocutory  application, 
tha  report  requires  to  be  confirmed  at  special  term,  before  it  is  adopted  as  the  foun- 
dation of  such  future  order  or  decre  e.  Griffin  v.  Slate,  5  Pr.  R.,  205.  Thus,  a 
report  of  a  referee,  made  upon  the  question  of  damages  consequent  upon  the  dissolv- 
ing sn  injunction,  must  be  confirmed  (on  motion  at  special  term)  before  the  court 
can  entertain  an  application  to  prosecute  the  undertaking  given  on  the  issuing  of  the 
bjnnctk>n.    Ib.    See  note  to  section  224. 

a.  Where  a  reference  has  been  made  of  a  oollateral  matter,  in  order  to  carry  a 
jodgmcnt  into  effect,  the  report  of  the  referee  must  be  confirmed  upon  a  motion  at 
special  term.    Belmont  v.  Smithy  1  Dner,  675. 

/.  Where  a  ease  which  involves,  among  other  facts,  the  existence  of  a  partner- 
ship, is  referred,  and  the  referee  reports  that  there  is  sufficient  evidence  to  establish 
tha  partnership,  and  that  an  account  ought  to  be  taken,  the  party  in  whose  favor  the 
report  IB  made  cannot  file  the  report  without  notice,  and  enter  an  order  dissolving  the 
eoportncfahip,  and  direct  an  accounting.  Notice  should  be  given  of  a  motion  to  con- 
firm tha  report,  and  of  the  order  which  will  then  be  asked  for.  Bantee  v.  Brady^  8 
Pr.  R.,  216. 

g.  The  referee's  report  of  the  amount  due  in  mortgage  cases,  must  be  confirmed 
at  special  term.    Swarthout  v.  Cur  tie,  5  Pr.  R.,  198. 

When  the  eowrt  will  review  the  proeeedinge  be/ore  refereee, 

h.  The  court  will  not  interfere  on  motion  in  a  matter  within  the  discretion  of  a 
refisree^  before  the  referee  has  reported.  The  party  must  "wait  until  the  referee  has 
made  his  report,  and  then  move  to  set  aside  the  report  Sehermerhorn  v.  Develin, 
I  Code  Rep.,  2a 

i  Every  court  possessing  power  to  appoint  referees  has  an  inherent  right  to  re* 
view  their  proeeedbgs,  and  is  the  only  appropriate  tribunal  for  that  purpose.  No 
appeal,  therefore,  will  lie  from  the  judgment  of  an  inferior  conrt,  for  errors  oommitted 
by  referees,  unless  the  conrt  has  first  refused  to  correct  them.  Ooulard  v.  CaetiUony 
12  Barb.,  126. 
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port  of  the  referees  upon  the  whole  issue  stands  as  the  decision 

When  the  court  wiU  set  aeide  or  review  a  report  ofrefereee. 

«.  When  a  party  desires  a  reTiew  of  the  finding  of  the  facte  by  a  referee  upon 
the  evidenoe,  enoh  roTtew  must  be  sooght  by  a  motion  to  set  aside  the  r»port. 
Saoh  a  motion  is  in  snbstanoe  a  motion  for  a  new  trial ;  and  an  application  for  a  new 
trial  should  in  the  first  instance  be  disposed  of  as  a  motion  and  not  on  appeal,  and 
this  praotioe  applies  to  trials  before  referees  Morgan  t.  Brmee,  I  Code  tU^.  K.  S., 
364. 

ft.  The  correct  and  regular  practice  reqnires  an  application  to  set  aside  the  report 
of  referees  to  be  made,  in  the  first  instanooi  to  the  court  whioh  ordered  the  ref- 
erence.   Ooulard  ▼  CaeiUlon,  12  BarK,  136L 

e.  An  affidavit  of  a  party,  setting  forth  the  proceedings  before  the  referees,  can- 
not be  received  as  the  ground  of  a  motion  for  setting  aside  the  report.  A  opodal 
report  of  the  evidence  must  be  obtained  from  the  referees.  Belmont  v.  Smithy  1 
Pner,  675. 

d.  Regularly,  no  exceptions  to  a  report  can  be  filed  not  founded  upon  objeetioas 
taken  before  the  referees.  No  provision  being  made,  by  the  law  or  the  present  rules 
of  the  court,  for  such  a  case,  the  practice  is  that  of  the  late  court  of  ehanoery,  in 
respect  to  proceedings  in  the  master's  office.  And  when  exceptions  are  filed  they 
must  be  heard,  not  as  a  calendar  causey  but  as  a  non-enumerated  motion.    A 

e.  The  report  of  referees,  like  the  verdict  of  a  jury,  is  only  to  be  set  aside  where 
the  finding  is  clearly  against  the  weight  of  evidence,  or  where,  upon  the  trial,  some 
rule  of  evidence  or  principle  of  law  has  been  violated.  Oreen  v.  Brown,  3  Barts 
1 19  ;  DoyUe  AdmWe.  v.  St,  Jame^  Church,  7  Wend.,  178 ;  Footer  v.  CoUwtan,  1 
Smith,  85 ;  Stuart  v.  ToyZor,  7  Pr.  R.,  351 ;  Bearee  v.  Copley,  Court  of  Appeals, 
April,  1854. 

/.  The  grounds  on  whioh  the  court  will  interfere,  and  set  aside  the  report  of  the 
referees,  are  the  same  as  will  induce  them  to  set  aside  the  verdict  of  a  jury.    Urns, 
they  will  set  it  aside  where  it  was  founded  on  the  evidence  of  a  witness  who,  in  the 
opinion  of  the  court,  was  not  credible  (2  Cow.,  458) ;  but  in  a  subsequent  case  it 
was  held,  that  the  credibility  of  a  witness,  on  a  hearing  beiDre  a  referee,  is  a  question 
solely  for  the  referee,  and  his  decision  as  to  that  cannot  be  reviewed.     Lemeh  v.  Kd- 
«€y,  7  Barb.,  466.    So  a  report  will  be  set  aside  where  it  is  elearly  against  the 
weight  of  evidence  (7  Wend.,  ]  78 ;  35  /d.,  343),  or  where  an  improper  measore  of 
damages  was  adopted  (5  /d.,  535),  or  where  the  facts  in  the  case  were  various  and 
intricate,  and  the  matters  involved  in  doubt  and  ohicnrity,  requiring  a  re-examinatioa 
of  the  merits.    1  Johna  Cas.,  280 ;   1  Pr.  R,  144.    And  where  referees  certified 
that  they  had  overlooked  a  circumstance  connected  with  the  accounts  submitted, 
and  requested  that  the  same  might  be  sent  back  to  th^m  for  re-examination,  the 
superior  court  of  the  city  of  New  York  set  the  report  aside  and  sent  back  the  le- 
counts  to  the  same  referees.    1  Hall,  379. 

g.  But  the  court  will  not  set  aside  the  report  because  the  amount  found  ftr  a 
party  exceeds  the  sum  specified  in  the  bill  of  particulars,  if  the  evidence  on  which  it 
is  founded  is  given  without  objection,  and  the  court  see  that  the  party  in  feot  re- 
covered no  more  than  be  is  justly  entitled  to.     12  Wend.,  334,  504.* 

A.  It  is  not  for  every  error  made  by  a  referee,  that  his  report  will  be  set  sside ; 
but  it  roust  be  a  clear  and  decisive  error,  by  which  the  party  objecting  to  it  has  baen 
mjnred.    Ludington  v.  Taft,  10  Barb.,  448. 

t.  Where  referees  unreasonably  refused  to  grant  an  adjournment,  requested  by 
a  party  to  enable  him  to  produce  a  witness,  the  report  was  set  aside  (Ferhee  v.  Frery, 
3  Johns.  C,  224) ;  but  a  refusal  of  a  referee  to  adjourn  the  hearing  before  him, 
where  it  is  matter  resting  on  his  discretion,  will  not  be  reviewed  on  appeal  to  the 
court  of  appealsL     Carpenter  v.  Haynee,  1  Code  Rep.  N.  S.,  414. 

j.  If  the  referees  admit  improper  evidence,  and  the  court  can  see  that  inch 
evidence,  although  objected  to,  did  not  and  could  not  possibly  haveiojurred  the  party 
objecting,  a  new  trial  will  not  be  granted  because  of  the  admission  of  such  eridence. 
Allen  V.  Way,  3  Code  Rep.,  243. 
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of  the  court,  and  judgment  may  be  entered  thereoct  in  the 


a.  But  if  improper  evidence  is  admitted  by  a  referee,  in  a  case  where  the  facts 
are  not  clearly  and  indispatably  established  without  it,  a  new  trial  will  be  granted, 
notwithstanding  the  referee  states  in  his  report  that  in  oonsiderlDg  the  case  and 
making  his  report  thereon,  he  rejected  such  improper  eYideooe.  For  in  each  a  case, 
the  court  cannot  say  that  the  objectionable  evidence  coold  not  possibly  have  in- 
flaenoed  the  referee.    lb. 

6.  Althoogh  a  circuit  judge  commits  an  error  in  admitting  testimony,  yet,  if,  in 
the  progress  of  the  trial  such  testimony  becomes  immaterial,  and  the  court,  upon  an 
application  to  set  aside  the  verdict  on  a  case,  can  see  that  the  error  of  the  judge 
conid  not  have  injured  the  party,  it  will  not  grant  a  new  trial  for  that  reason. 
VaUmnet  t.  King,  3  Barb.,  548. 

c.  A  mere  abstract  decision  in  &Tor  of  the  admission  of  evidence,  although  er- 
roneooi^  is  no  ground  for  a  new  trial,  unless  evidence  was  actually  given  under  it. 

d.  When  improper  evidence  has  been  admitted,  and  which  is  essentially  material, 
the  aafe  mle  is,  to  grant  a  new  trial,  there  being  no  certainty  nor  safety  in  reasoning 
upon  the  eflfoot  such  evidence  may  have  had.  Per  Morehouse,  J.  Clark  v.  Cran" 
daUj  3  Barb.,  612. 

e.  Where  testimony  irrelevant  and  inadmissible  in  substance,  has  been  received 
by  a  referee  upon  the  hearing,  its  exclusion  from  his  consideration  after  the  cause  is 
sobmitted,  is  no  ground  for  setting  aside  the  report    Brown  v.  Coite,  1  Smith,  265. 

/.  Bat  such  reception  of  evidence  on  the  hearing,  and  such  exclusion  thereof 
alter  the  submission  of  the  cause,  on  the  ground  that  the  form  of  the  question  was 
objectionable^  or  that  it  was  not  the  be*t  evidence  of  which  the  case  admitted,  wonld 
be  improper.     lb, 

g.  Where  it  appears  that  if  the  testimony  had  been  rejected  when  offered,  the  de- 
fendant, before  the  submission  of  the  oanse,'would  probably  have  applied  for  an  amend- 
ment of  his  answer,  it  seems  that  in  case  full  justice  has  not  been  done  between  the 
parties,  such  amendment  might  be  allowed  6n  terms,  if  moved  at  special  term  with- 
out unnecessary  delay  upon  the  coming  in  of  the  report.    lb. 

k.  The  power  of  the  court  to  award  a  new  trial  ought  to  be  cautiously  exercised 
when  the  error  complained  of  relates  only  to  the  amount  of  damages.  JTrom  t. 
SehoanmakeTj  3  Barb.,  647. 

i.  Whe  n  a  report  is  set  aside  on  motion,  and  sent  back  to  the  referees  for  revision 
and  correction,  if  the  referees  go  beyond  correcting  the  errors  complained  of,  on  the 
motion  to  set  aside  the  report,  and  re-open  the  case  as  to  other  items,  they  are  bound 
to  hear  additional  testimony,  if  offered.     Goulard  v.  CoMiiUont  12  Barb.  126. 

j.  The  effect  of  the  decision  of  the  court  setting  aside  a  report,  and  directing  a 
new  trial,  without  more,  is  *'to  place  the  cause  in  the  same  situation,  in  respect  to  a 
trial,  it  was  in  before  it  was  tried.  The  order  of  reference  is  not  set  aside,  but  re- 
mained in  full  force,  and  the  duties  and  powers  of  the  referee  were  precisely  the 
same  as  if  he  had  not  previously  reported."  And,  therefore,  where  a  cause  is  re- 
ferred and  tried,  and  the  referee  makes  a  report,  which  is  set  aside  by  the  eoort  and 
a  new  trial  ordered,  without  any  mention  as  to  the  tribunal  before  which  such  new 
trial  shall  be  had,  the  referee  previously  appointed  has  power  to  try  the  issues  a  sec- 
ond time.  .  Stuart  t.  Taylor,  7  Pr.  It,  251. 

Of  the  manner  of  reviewing  the  reporte  of  Refereee. 

k.  The  only  mode  of  reviewing  the  report  is  by  an  appeal  from  the  judgment 
entered  thereon.  Haight  v.  Prince,  3  Code  Rep.,  94 ;  Leggett  v.  Matty  3  t6.,  5 ; 
Nonee  r.  Hope  Mut.  Jne.  Co.,  ih,  192;  Pepper  v.  Oeulding,  ib.,  29;  Crtel  v.  Dry 
Dock  B'it,  ib.,  118,  142;  Enoe  v.  Thomae,  5  Pr.  R.,  164 ;  Wateon  v.  Scriven,  7 
ib.,  11. 

I.  In  JEnoe  ▼.  Thomae,  1  Code  Rep.  N.  S.,  67,  decided  before  the  amendment  of 
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same  manner  as  if  the  action  had  been  tried  by  the  court. 

1851,  it  wai  held,  that  i^Ur  jndgnieBt  has  bean  entered  ob  b  repwt  of  a  lefisree  tlie 
only  mode  of  reyiewing  meh  report  ie  by  an  appeal  from  the  judgment. 

a.  The  report  of  a  referee,  dismusing  a  oomplaiiit  oa^an  imiie  of  law*  ■  a  report 
on  the  whole  inne,  and  is  to  be  appeals  from  aa  raoh.  Dtmohue  t.  CkamfUm^  1 
Code  Rep.  K.  S.,  138. 

i.  By  Rale  13  of  the  Superior  Conrt  Rules  it  is  provided,  that  the  party  wli0 
moves  for  the  review  of  a  cause  or  matter  decided  by  a  referee  shaU  procnre  and  fu;; 
nish  to  the  conrt  a  special  report  of  the  referee,  setting  forth  distinctly  the  fkcta 
on  the  reference,  and  his  decision  upon  the  points  of  law  arising  in  &ie  cause. 


Of  the  entry  of  judgment  on  a  report  of  refereeo. 

e.  Formerly,  judgment  conld  not  be  entered  on  the  report  of  referees  uni 
time  for  preparing  and  serving  a  case  had  expired ;  but  now  judgment  may  be  ea 
tered  on  the  report  of  referees,  in  the  same  manner  as  if  the  action  had  been  tried 
by  the  court  (Code,  a  373) ;  aod  on  a  trial  by  the  oourt  *<  judgment  upon  the  deoiskm 
is  to  be  given  accordingly  "  (Code,  s.  367) ;  and  judgment  must  be  entered  on  the 
report  of  referees  (Code,  s.  378). 

d.  Upon  these  provisions,  after  some  little  doubt  and  conflict  of  dedaioni  it  is  now 
well  settled,  that  on  the  report  of  a  referee  on  the  whole  issae,  unless  the  ^ppoate 
party  obtain  an  order  to  stay  his  proceedings  or  to-set  aside  the  re|Mirt  for  irregulamy, 
the  party  in  whose  favor  the  report  ia  made  may  file  same  with  the  clerk,  and  pro- 
ceed immediately  to  perfect  his  judgment,  the  only  delay  being  the  two  days'  noties 
of  adjusting  costs.  RenouU  v.  Harno,  I  Code  Rep.^135 ;  CUrk  v.  Andretoo,  I  iL, 
4 ;  Doko  V.  Peeky  1 16.,  54. 

s.  Where  a  case  ihvolving,  among  other  facts,  the  existence  of  a  oopartnerriiip, 
is  referred,  and  the  referee  reports  that  a  copartnenbip  does  exist,  and  thai  aa  ac- 
count ought  to  be  taken,  the  party  in  whose  favor  such  report  is  made  cannot,  on 
filing  the  report,  enter  an  order  dissolving  the  copartnership  and  directing  an  aooonnt- 
ing.  The  party  should  give  notice  of  moti<»  to  confirm  the  report,  and  for  an  order 
to  take  an  account.    Bantee  v.  Brady^  7  Pr.  R.,  316. 

/.  When  a  reference  has  been  made  of  a  collaterel  matter,  in  order  to  cany  a 
judgment  into  effect,  the  report  of  the  referee  must  be  confirmed,  upon  motioD,  at 
special  term.    Belmont  v.  Smith,  1  Duer,  675. 

g.  When  a  referee  Sports  that  nothing  is  due  the  plaintiff,  and  it  appean  from 
his  report  that  the  case  was  not  heard  before  him,  but  that  his  decision  is  fiMinded 
upon  the  default  in  appearance  of  the  plaintiff  on  the  day  appointed  for  the  hearing, 
the  proper  judgment  to  be  entered  is  a  dismissal  of  the  complaint,  not  an  absolute 
jadffment  as  upon  a  verdict  The  judgment^ught  no  more  to  be  an  absolute  bar  in 
sucn  a  case,  than  in  that  of  a  nonsuit  upon  the  trial.  Salter  v.  Malcolm,  I  Dser, 
596. 

A.  Where,  after  the  report  of  a  referee  in  favor  of  the  defendant,  and  Ldbre 
judgment  is  entered  thereon,  the  plaintiff  in  the  action  dies,  judgment  may  be  en- 
tered thereon  without  making  the  plaintiff  *s  represenUtives  parties  to  the  rait. 
Seranton  v.  Baxter,  1  Code  Rep.  N.  S.,  88. 

i.  A  judgment  rendered  upon  a  report  of  referees  who  have  adjudicated  malten 
legally  submitted  to  their  determination,  is  equally  valid  as  when  founded  upon  a  ver- 
dict   Peaee  v.  Whetton,  31  Mame  Rep.,  117. 

j,  Notice  in  writing  of  th6  entry  of  the  judgment  ahould  be  forthwith  given  to 
the  judgment  debtor,  as  hia  time  for  appealing  doea  not  commence  to  run  until  the 
aervice  of  auch  notice.    Code,  a.  368. 

Reviewing  the  judgment  on  report  of  refereeo. 

k.  Either  the  party  in  whoee  fiivor  the  report  ia  made,  or  the  party  againat  whom 
the  report  ia  made,  may,  if  auflicient  cauae  exiat  therefor,  review  the  judgnant  on 
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When  the  reference  is  to  report  the  facts,  the  report  has  the 
effect  of  a  special  verdict. 

«.  This  teedon,  before  the  amendment  of  1851,  was  at  followa:  **  The  report  of 
the  referees  opon  the  whole  issae  shall  stand  as  the  decision  of  the  court ;  and  judg- 
ment may  be  entered  tbereon  in  the  same  manner  as  if  the  action  had  been  tried  by 
the  eonrt ;  and  their  decision  may  be  eioepted  to  and  reviewed  in  like  manner,  or  a 
re-hearing  may  be  granted  by  the  court  in  which  the  judgment  is  entered." 

6.  The  amendment  of  1852  was  the  addition  of  the  words  printed  in  italic, 

•nch  report.    Under  the  code  of  1849  a  report  of  a  referee  might  be  reviewed  either 
on  a  motion  for  a  rehearing  to  be  made  at  the  special  term,  or  by  an  appeal  to  the 

Sineral  term  from  the  judgment  entered  on  such  report  Haight  v.  Prince,  2  Code 
ep.,  95  ;  Leggett  v.  Mott,  3  Code  Rep.  5 ;  Nonet  v.  Hope  MuL  Inc,  Co.,  ib.,  192  ; 
Pepper  t.  Owlding,  ib.,  29 ;  Crist  v.  Dry  Dock  B'k,  ib.,  118,  142  ;  Enoe  v.  Tho- 
mas, 6  Pr.  R,  164.  Or  the  report  might  be  set  aside  for  irregularity  in  its  form,  or 
in  the  conduct  of  the  referees  pending  the  reference.  Crist  v.  Dry  Dock  B^k,  3  Code 
Rep.,  143;  Hutfield  ▼.  Ross^  ib. ;  Doke  ▼.  Peek,  1  Code  Rep.,  55. 

c.  The  amendments  of  1851  and  1852  seem  to  have  abrogated  the  right  to 
more  for  a  re*hearing  ;  and  now  the  only  mode  of  reviewing  a  report  of  a  referee  is 
by  an  appeal  from  the  jadgment  entered  thereon  (Code,  a  272),  or  by  a  motion  to 
set  it  aside  for  irregolarity,  either  in  its  form  or  in  the  oonduct  of  the  referee  pend- 
iog  the  reference.  Crist  v.  Dry  Dock  Rk,  Hatfield  v.  Ross^  and  Doke  v.  Peek, 
•opra.     Church  v.  Rhodes,  6  Pr.  R.,  281 ;  ^Simmons  v.  Johnson,  ih,  489. 

d.  If  the  appeal  is  desired  to  be  had  in  respect  of  exceptions  to  the  decision  of  the 
referee  on  a  matter  of  law  arising  and  taken  during  the  trial,  the  partv  excepting 
may,  within  ten  days  after  notice  in  writing  of  the  judgment,  appeal  therefrom  to 
the  ^neral  term.  Or,  if  a  review  upon  the  evidence  appearing  in  the  trial,  either  of 
the  qneations  of  iitet  or  of  law,  be  desired,  the  party  desiring  such  review  may, 
at  any  time  within  ten  dayi  after  notice  in  writing  of  the  judgment,  or  within  snoh 
time  as  may  be  prescribed  by  the  rules  of  the  court,  make  a  oase  or  exceptions,  in 
like  manner  as  upon  a  trial  by  jury,  except  that  the  referee,  in  settling  the  case, 
mnst  briefly  specify  the  facts  found  by  him,  and  his  conclusions  of  law.  But  questions, 
whether  of  fact  or  of  law,  arising  on  the  trial,  can  only  be  reviewed  in  the  manner 
prescribed  by  section  268 ;  the  questions  of  law  in  every  state  of  the  appeal,  and 
the  questions  of  fact  upon  the  appeal  to  the  general  term  of  the  court  in  which  the 
action  is  pending,  as  prescribed  in  section  348. 

c  The  appeal  mnst  be  brought  within  thirty  days  (a  332),  and  the  time  cannot 
be  enlarged,    (s.  405.) 

/.  The  appeal  is  to  the  general  term,  and  must  be  taken  as  prescribed  by  sections 
268,  327,  and  348.  Tbe  review  is  either  at  the  special  or  general  term,  according 
to  cirenmstaDces. 

^.  When  the  object  of  the  appeal  is  to  question  the  finding  of  the  referee  upon 
the  isetMf  tbe  oase  becomes  analogous  to  a  motion  under  the  former  practice  to  set 
aside  the  report  of  referees  as  against  evidence.  Van  Steenburg  v.  Hoffman,  15 
Barb.,  31. 

k.  Where  the  gronud  of  appeal  appears  on  the  face  of  the  referee's  report,  there 
DO  exceptions  or  case  will  be  necessary  \  but  one  or  the  other  will  be  neoesMry  in 
all  other  cases ;  and,  where  a  oase  is  necessary,  the  referee,  in  settling  it,  is  briefly 
to  state  the  facta  found  by  himi  and  his  oonclusions  of  law.  If  a  oase  be  adopted 
csre  shovild  be  taken  that  it  containi  a  stipulation  for  leave  to  turn  it  into  a  special 
Tcrdict  or  exceptions  (Supreme  Court  Rule  18);  without ench  astipulation  the  court 
will  seldom  allow  a  case  to  be  turned  into  a  bill  of  exceptions.  Masters  v.  Bailey,  1 
Pr.  R.,42;  Smith  v.  Caswell,  2  Code  Rep.,  148;  Hammond  v.  Hagard,  1  Smith,  314. 

t.  The  ease  ia  to  be  prepared  by  the  party  intending  to  make  the  motion,  and  a 
copy  is  to  be  served  on  the  opposite  party  within  ten  days  after  notice  of  the  judg- 
ment. The  lines  of  the  case  and  copy  most  be  numbered  that  each  copy  shall  cor- 
respond   (^aiprfme  Court  Rule  15 ;  1  Pr.  R^  8—42 ;  2  ib.,  102 ;  and  as  to  form  of 

26 
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§  273.  [228.]  (Amended  1849-1851.)  Referees,  how  ekoern. 
In  all  cases  of  reference,  the  parties,  except  when  an  infant 

billfl  of  ezoeptioDy  lee  Prict  v  towtll,  3  Corns.,  332  ;  ZahrUkU  y.  Smilk^  1  Ker- 
nan,  480. 

a.  The  fact,  that  upon  the  heariog  of  a  oaiue  before  a  reieree,  a  party  excepts  to 
the  deoiebne  of  the  referee,  and  those  eKceptioaa  appear  in  the  caee  made  te  the 
purpose  of  obtamin^  a  new  trial,  does  not  majEO  it  a  bill  of  ezoeptions.  It  seems  it  if 
to  be  treated  as  a  oase.    Allen  y.  Way,  3  Code  Rep.,  243. 

6.  The  party  oo  whom  the  ease  is  served,  may  within  ten  days  prepare  amend- 
ments thereto,  and  senre  the  same  oa  the  party  who  prepared  the  ease.  The  party 
who  prepued  the  case  may  within  four  days  after  service  of  the  amendmentSs  serre 
the  opposite  party  with  a  notice  to  appear  within  a  convenient  time  l>efofe  the 
referees,  to  have  the  case  and  amendments  settled.  The  notice  most  specify  the 
time  and  place  for  attending  to  settle  the  case,  and  the  time  of  settlement  is  to  be 
not  less  than  four,  nor  more  than  twenty  days  from  the  time  of  the  service  of 
the  notice.  At  the  time  and  place  specified,  the  referees  are  to  correct  and  settle 
the  case  as  they  shall  deem  to  consist  with  the  tmth  of  the  ftets.  If  the  perty  emit 
to  make  the  case  within  the  time  above  Jimited,  he  is  deemed  to  have  waived 
his  right  thereto ;  and  if  a  party  on  whom  a  case  is  sMved  omit  to  serve  ameed- 
ments  within  the  time  above  specified,  he  is  deemed  to  have  waived  his  right 
to  make  any  amendments  thereto;  and  if  the  party  on  whom  the  proposed  amend* 
ments  are  dniy  served,  omit  to  notice  the  case  for  settlement  within  the  time  above 
specified,  he  is  deemed  to  have  adopted  aoeh  amendments.  The  ease  is  to  be  filed 
within  ten  days  after  the  saBM  is  settled,  or  it  is  deemed  abandoned.  (See  Sufrtme 
Court  RtiUw  15, 16, 17, 19.)  The  ease  when  fifed  is  to  be  attached  to  and  heesma 
part  ef  the  jadgment  roll.  iZ«notu2  v.  Asnis,  1  Code  Rep.  1S5;  3  /(l,  7  ;  6  Fir.  B. 
285. 

e.  An  order  for  time  to  make  a  case  is  not  a  stay  of  proceedings.  Hmffr.  Bern- 
self,  2  Code  Rep.,  139. 

d.  By  the  13th  of  the  Superior  Court  Rales,  of  January,  1851 ,  the  party  moving 
to  review  a  matter  decided  by  a  referee,  is  to  procure  and  furnish  the  conrt  with  a 
special  report  of  the  referee^  setting  forth  the  facti  found  and  his  deciabns  of  law 
thereon.  (See  Code,  s.  272.)  An  appeal  from  a  judgment  on  a  report  of  a  referee 
does  not  stay  the  proceedings,  nnlees  the  conrt  in  which  the  action  is  pending,  or  a 
judge  thereof^  order|a  stay  of  proceeding  ;  which  order  is  to'  be  made  npon  such  terms 
as  to  security,  or  otherwise,  as  may  be  just.  Snch  security  not  to  exceed  the  amoont 
required  on  an  appeal  to  the  conrt  of  appeals.    Code^  s.  348. 

e.  An  ezoeption  taken  on  a  trial  before  a  referee,  although  inserted  in  the  esse, 
bttt  not  argaed  nor  mentwned  on  the  points,  will  be  regardMl  as  abandoned  (Flam- 
derB  V.  CroZttfs,  1^  Duer,  209) ;  and  an  inference  to  the  same  effect  may  be  deduced 
from  Bromn  v.  CoUe,  1  Smith,  269.  ^ 

/.  When  ezceptlQns  are  filed  to  a  report  of  a  referee,  they  must  be  heard  not  ma 
calendar  cause,  but  as  a  non -enumerated  motion.    Belmont  v.  Smitik,  1  Duer,  1775. 

g.  When  a  case  comes  before  the  court  of  appeals  on  appeal  from  a  judgment 
rendered  on  the  report  of  a  referee,  where  there  are  no  exceptions,  and  no  dis- 
tinct question  of  law  appears  to  have  been  presented  and  passed  npon  by  tfaereftrse, 
the  only  question  for  review  is,  whether  the  ihcti  fotind  by  him  are  snflloient  toam- 
taln  the  judgment.    Keegan  v.  Western  JR.  R.  Co.,  4  Seiden,  175. 

h.  On  an  appeal  from  a  judgment  rendered  npon  the  report  of  a  referee,  the  eomt 
of  appeals  cannot  review  questions  which  were  not  raised  before  the  referee,  although 
they  have  been  raised  in  the  argument  of  a  motion  to  set  aside  the  report  at  general 
term.    Jtf orris  V.  Husson,  4  Seiden,  204. 

t.  An  appeal  from  a  judgment  npon  the  report  of  referees,  does  not  bring  belbre 
the  appellate  court  for  ret iew  the  finding  of  the  referees  upon  the  facts :  it  only  in- 
vokes the  supervisory  authority  of  the  appellate  conrt  upon  the  single  qoeslioii  i 
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may  be  a  party,  may  agree  upon  a  suitable  person,  or  persons, 

not  exceeding  three,  and  the  reference  shall  be  ordered  ac- 

■  ■ '      ■  ■■     ■  ■.      ■         —-.      ■  _  ■- ■  ■ 

Hay»  the  coort  below  erred  In  their  conclasion  upon  the  fiicts  preyed  ?    Morgan  y. 
Brvrr,  1  Code  Rep.,  N.  S.,  364. 

0,  This  wae  the  practice  prior  to  the  amendment  of  the  code  in  1851,  and  ^at 
imendment  haji  not  changed  the  practice  in  this  reepect    lb, 

k  An  appeal  iW»n  a  jadgment,  whether  on  a  report  of  refereea  or  otherwiae, 
bring!  before  the  appellate  ooort  only  the  determinatioB  of  the  eoort  below  upon  the 
faetoi  aad  its  interkioiitory  deeliionB  npon  the  queetaooa  of  law  npon  whidi  the  ftaal 
dettniuiiation  depends.    lb, 

e.  The  finding  of  a  referee  npon  qoeetione  of  fact,  will  not  be  reviewed  on  appeal 
to  the  general  tenft.    Orehwrd  y.  Cross,  12  Barb.,  294. 

d.  On  an  appeal  from  a  jndgment  on  a  report  of  referees,  no  secarity  is  necessary, 
except  for  the  purpose  of  staying  proceedings.  Dorian  y.  Lewis,  7  Fr.  R.,  132 ; 
Ten  Brotek  y.  Hudson  R.  R,  K  Co,,  lb,,  137. 

e.  If  a  party  appealing  from  the  judgment  entered  npon  a  report  of  a  referee 
wonld  have  proceedings  stayed  upon  the  judgment,  he  must  either  give  the  security 
prescribed  by  the  348(h  section,  or  obtain  an  order  staying  the  proceedings  from  the 
oonrt  or  a  jodge.    Steam  Navigation  pompany  v.  Weed,  8  Pr,  R.,  50. 

/•  Tho  ooort  may  make  an  sx  parte  order,  staying  the  proceedings  on  the  jndg* 
meal ;  bat  if  the  application  for  the  order  is  made  to  a  judge  out  of  oourt,  the  most 
be  ii  aatbonzed  to  do^  is  to  aoake  an  order  that  the  advetee  party  show  cause,  before 
biDself  orsome  other  jndge«  or  some  court  having  authority  to  entertain  the  nppli- 
cttiMi,  why  the  prooeedingB  should  not  be  stayed  until  the  case  can  be  heard  and  de- 
cided npon  the  appeal,  and  staying  proceedings  in  the  mean  time.  The  last  paragraph 
of  teclion  401  applies  to  such  order.  Steam  Navigation  Co,  v.  Weed,  8  Pr.  R., 
50, 

g.  The  denial  of  leave  to  file  exceptions  to  the  referee's  report  is  clearly  a  matter 
of  discretion,  and  cannot  be  the  snbjeot  of  appeal  to  the  court  at  appeals.  King  v. 
Mmkants^  Ex.  Co,,  I  Seldeo,  556. 

k  Theoourt  of  appeals  cannot  review  the  decision  of  a  referee,  or  the  jndgment 
of  a  subordinate  court,  where  the  error  is  one  of  fact  merely,  however  clearly  the 
finding  may  have  been  against  the  testimony.    Borst  v.  Spelman,  4  Corns.,  284. 

i  A  refusal  of  a  referee  to  adjourn  the  hearing  before  him,  where  it  is  a  matter 
resting  in  his  discretion,  will  not  be  reviewed  on  an  appeal  to  the  court  of  appeals. 
Corpeafer  v.  Haynes,  1  Code  Rep.,  N.  S.,  414. 

Referees^  Fees, 

'  j.  The  fees  of  referees  are  three  doUars  a  day  to  each,  for  every  day  spent  in  the 
baatoesi  of  the  reference ;  but  the  parties  may  agree  in  writing  for  any  other  late  of 
compensation,     dode  s.  313. 

k.  By  the  toTised  statutes,  the  referees'  fees  were  two  dollars  a  day  oaoh,for  each 
day  spent  in  the  business  of  the  reference ;  and  one  dollar  a  day  for  his  expenses,  to 
ba  paid  on  making  their  report,  by  the  prevailing  party.  For  drawing,  copying,  and 
agning  «  report,  they  were  allowed  the  same  fees  as  were  allowed  to  attorneys  for 
VfflilarservioeB;  and  payments  for  expense  of  room-rent,  fire,  and  candles,  on  the 
healing,  waa  a  proper  item  of  taxation,  and  an  allowance  of  one  dollar  a  day  for  ex- 
panses was  eowidered  resMnable.  10  Wend,,  622.  In  the  ease  of  Hatris  y,  Ben- 
^t,  in  the  supreme  court  (not  reported),  the  cause  had  been  referred.  There  waa 
no  stipnladoB  as  to  the  referees'  fees.  The  hearing  was  on  a  number  of  days,  and  each 
littiBg  was  of  about  an  hour's  duration,  and  not  one  occupied  an  entire  day.  The 
uttiaga  were  in  the  referee's  office,  and  were  usually  terminated  not  at  the  request 
of  the  parties,  but  by  Uie  referee.   Some  of  the  meetings  were  by  adjournment^  and 
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cordinglj ;  and,  if  the  parties  do  not  agree,  the  conrt  shall  ap- 

some  were  on  new  notice.  The  referee  reported  in  favor  of  the  plaintiff,  and  on  the 
taxation  of  the  coste  the  clerk  allowed  (4  for  the  referee's  fee  on  each  aitUng,  bein^ 
^3  for  the  referee  and  ||1  for  room-rent;  also  $10  for  each  new  notice  of  hearioff. 
This  last  item  wai  allowed  on  the  authority  of  Benton  v.  BugnaU,  I  Code  Rrp.  N. 
S.,  229,  where  it  was  held  that  the  prevailingr  party  may  tax  a  term  fee  of  $  10  for 
each  notice  of  hearing  before  the  referee.  The  falling  through  of  a  hearing,  and  the 
giving  a  new  notice  is  equivalent  to  noticing  a  cause  for  a  term ;  where  the  referenee, 
however,  is  continued  by  successive  adjourn menlSf  the  party  can  tax  but  for  one  oe- 
tice  of  hearing.  The  rule  may  he  stated  thus :  The  prevailing  party  on  a  refereoosi 
cannot  tax  a  term  fee  of  (lU  for  each  term  of  the  court  that  may  have  elapsed  peiid> 
ing  the  reference;  but  a  term  fee  may  be  taxed  for  each  notice  of  hearing.  Thii 
was  the  practice  before  the  code,  and  the  practice  remains  unchanged.  The  defsad- 
ant  (in  Harri$  v.  Bennett),  appealed  the  taxation,  and  Roosevelt.  J.,  on  deciding  the 
motion,  said,  **Tbe  next  objection  made  by  the  defendant,  is  to  the  several  charges  of 
ten  dollars  each — amounting,  in  the  aggregate,  to— dollars — for  postponed  heariufs 
before  the  referee.  It  is  conceded  that  there  is  no  law  expressly  authorizing  those 
items.  They  can  only  be  sustained,  if  at  all,  by  analogy.  '  When  allowed,*  aayi 
the  code,  section  307,  'costs  shall  be  as  follows  (enumerating  sereral  casei^  asd 
among  them  an  actual  trial,  whether  by  court  or  referee,  and  closing  with  the  fal- 
lowing subdivision) : — 8.  To  either  party  for  every  circuit  or  term  at  which  the  cam 
is  necessarily  on  the  calendar,  and  not  teached,  or  is  postponed,  excluding  that  ai 
which  it  is  tried  or  heard,  ten  dollars.'  This  language  is  cleanly  inapplicable  to  a 
referee.  He  holds  neither  circuit  nor  term,  nor  has  he,  in  legal  speech,  a  calendar. 
When  he  assigns  a  day  for  hearing,  he  is  presumed  to  be  ready  on  that  day ;  and  if 
a  postponement  takes  place,  it  is  usually  at  the  instance  of  one  or  both  of  the  partiei. 
Having  set  apart  that  particular  day  for  that  particular  cause,  he  can  fairly  be  said, 
in  the  language  of  the  code,  section  313,  to  have  <  spent  a  day  in  the  business  of  the 
reference,*  and  to  be  entitled,  as  a  consequence,  to  his  fee  of  *  three  dollars.'  NotM 
with  the  parties.  Again,  an  attendance  at  the  term  or  circuit  is  usually  an  affair  of 
weeks,  and  sometimes  even  months,  whereas,  before  a  referee,  the  ten-dollar  fee  ii 
claimed  for  eaoh  single  day.  If  the  multiplication  of  circuit  fees,  in  oases  not  reaehsd 
or  postponed,  be  complained  of  as  an  oppressive  abuse,  what  muat  be  the  inevit- 
able result  of  a  practice  of  daily  charges  for  daily  abortive  meetings  before  refercesi 
of  ten  dollars  to  the  attorney  in  addition  to  three  to  the  referee?  The  system  of  refer- 
ences, already  viewed  with  alarm,  on  account  of  its  expensiveness,  most,  like  its  pre- 
decessor, the  master's  office,  inevitably  break  doVm  under  such  a  practice.  The 
code,  it  should  be  recollected,  so  far  as  respects  attorneys  and  counsel,  abotishes 
the  old  fee  bill  in  all  its  parlSy  and  prescribes  a  comparatively  few  simple  items 
to  be  allowed  in  its  stead.  If  that,  too,  is  to  be  tortured  by  ingenuity,  and  stretched 
by  construction,  little  will  have  been  gained  in  the  way  of  reform,  nuless  it  be 
the  substitution  of  one  abuse  for  another.  As  these  remarks  apply  with  equal  fIVte 
to  the  next  item  complained  of — the  charge  of  office  rent  at  the  rate  of  one  dollar 
per  day,  in  addition  to  the  three  dollars  ezpresriy  provided  for — that  charge,  as  well 
as  the  several  charges  of  ten  dollars  each,  above-mentioned,  must  be  stricken  oat. 
With  respect  to  the  charge  for  office  rent,  it  may  he  further  observed  Uiat,  by  the 
former  law,  referees  were  expressly  allowed  two  dollars  each  per  day  for  aemces, 
and  one  for  expenses.  It  may  fairly  be  inferred,  therefore,  that  the  framera  of  the 
code,  in  raising  the  compensation  from  two  to  three  dollars,  and  omitting  all  meo* 
tton  of  *  expenses,*  intended  the  enhanced  allowance  to  be  an  equivalent  for  both. 
It  is  true  that  in  section  311,  it  is  provided  that  the  clerk,  in  the  entry  of  judg- 
ment, shall  insert '  the  sum  of  the  charges  for  costs,  as  above,  aud  the  necessary  die- 
bnrsementB  and  fees  of  officers  allowed  by  law,  including  the  compensation  of  refe- 
rees ; '  but  this  does  not  alter  the  case,  unless  it  be  shown — as  it  is  not — first,  that 
the  rent  was  actually  and  necessarily  paid  by  the  referee,  for  that  particular  purpose; 
and  secondly,  that  it  is  <  a  disbursement  allowed  by  law.'  So  far  from  being  allowed 
by  any  partieular  law,  the  repeal  of  the  old  provision  of  the  revised  statutes,  for  the 
payment  of  the  expenses  of  referees,  may  fairly  be  construed  as  equivalent  to  an 
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point  one  or  more  referees,  not  exceeding  three,  who  shall  be 
free  from  exception. 


Chapter  VL 


Manner  of  entering  judgment. 

Sicnoif  274  Jodgment  may  be  for  or  against  any  of  the  parties. 

275.  The  relief  to  be  awarded  to  the  plaintiff. 

276.  Rate  of  damages,  where  damages  are  recoverable. 

277.  Jadgment  in  action  for  recovery  of  personal  property. 

278.  Judgment  upon  issue  of  law  or  of  factf  to  be  npon  direction  of  a  sin- 

gle judge,  or  on  report  of  referees^  sobject  to  review  at  geneml 
term. 

279.  Clerk  to  keep  a  jadgment  book. 

280.  Judgment  to  be  entered  in  jadgment  book. 

281 .  Judgment  roll. 

282.  Judgment,  in  what  cases  and  how  to  be  docketed. 

§  274.  [230.J  (Amended  1849-1852.)  Judgment  may  he  far 
or  ctgainst  any  of  the  parties. 

Judgment  may  be  given,  for  or  against  one  or  more  of  sev- 
eral plaintiffi,  and  for  or  against  one  or  more  of  several  defend- 
ants, and  it  may  determine  the  ultimate  rights  of  the  parties 


express  disallowance,  as  already  suggested,  of  any  charge  for  even  actual  ex- 
pcoaes  of  the  referee,  much  more  of  such  as  are  merely  constructive.  A  room,  it 
may  be  said,  is  indispensable  to  a  reference,  and  some  equivalent,  therefore,  should 
be  given  for  its  use ;  the  same  argument,  however,  may  be  urged  in  favor  of  board, 
lodgiof ,  and  travelling  bills,  and  an  indefinite  variety  of  other  items.  Once  open  the 
door,  and  no  check  remaina  The  expenses  of  the  referees  under  the  old  law,  when 
allowed,  were  restricted  expressly,  as  has  been  seen,  to  one  dollar  per  day.  If  ad- 
mitted now,  under  the  provisions  of  the  code,  there  is  no  limit  to  their  amount.  Such 
a  field  for  fiivoritbm  and  injustioe  could  not  fail  to  expose  the  judiciary  to  frequent 
temptation  and  constant  suspicion,  and  would  add  greatly  to  the  embarrassment, 
already  sufficiently  painful,  although  probably  unavoidable,  arising  out  of  the  law  of 
extra  percentage  allowances." 

a.  The  attorney  in  the  action  is  not  liable  to  the  referee  for  his  fees.    Judson  r, 
Oray^  1  Kernan,  408. 

Costty 

b.AMto  costs,  and  as  to  extra  allowances  in  cases  tried  before  referees,  see 
the  chapter  <'  OfcMtt,*'  post 

References  in  **  exitiing  auite." 

e.  As  to  references  in  suits  pending  when  the  code  went  into  effect,  see  notes  to 
sections  3  and  4  of  the  supplementary  act. 


406  ENTEY    OF    JUDGMENT.  [§  274. 

on  each  side,  as  between  thexoBelves,'^  and  it  frum/  grofni  to  ik^ 
defendant  amy  affirmative  relief  to  which  he  may  he  entiiUi. 
In  an  action  against  several  defendants,  the  court  may,  in  its 
discretion,  render  judgment  against  one  or  more  of  them, 
leaving  the  action  to  proceed  against  the  others,  whenever  a 
several  judgment  may  be  proper.  The  court  may  also  dismias 
the  complaint,  with  costs  in  £Eivor  of  one  or  more  defendants, 
in  case  of  unreasonable  neglect  on  the  part  of  the  plaintiff  to 
serve  the  summons  on  other  defendants,  or  to  proceed  in  die 
cause  against  the  defendant  or  defendants  served. 

a.  This  ■ectian  is  labetitutad  for  fleotion  230  in  the  code  of  1848.  In  that  code 
the  aeotion  ended  at  the  point  where  an  oiterisk  ia  placed. 

The  nmendoient  of  1852  k  the  addition  of  the  worda  in  itaUe. 

b.  ThiB  aection  eooaiata  of /mr  di$iinet  Pf^rU,  paaMd  by  three  separate  kfifi<> 
turee  at  three  eeparate  timee,  and  fbrfeur  aietinet  object*  > 

Part  1.  Judgment  may  be  iriven  for  or  againat  one  or  more  of  aeTeral  plaintiffii, 
and  for  or  againat' one  or  more  of  aereral  defendants,  and  it  may  determine  the  ulti- 
mate righta  of  the  parties  as  between  themselves ; 

Pdf^2.  And  it  may  grant  to  the  defendant  any  affirmative  relief  to  which  he  may 
be  entitled ; 

Part  3.  In  an  action  against  several  defendanta,  the  court  may  in  its  di»eretm 
render  judgment  against  any  one  or  more  of  them^  leaving  the  action  to  jrecni 
against  the  others  whenever  a  several  judgment  may  be  proper; 

Part  4.  The  court  may  also  dismiss  the  complaint  with  oosta  in  fiavor  of  oae 
or  more  defendants  in  case  of  unreasonable  neglect  on  the  part  of  the  plaiotiff  to 
aerve  the  aummena  on  other  defendants,  or  proceed  in  the  dexme  afainat  tba  deted- 
ant  or  defendanta  served. 

Part  1  was  passed  by  the  legislature  of  1848  ;  and  its  object  waa  to  give  the 
court  power  in  oases  where  the  issues  were  tried  by  the  court  or  referees,  or  the 
jury  rendered  a  special  verdict,  to  render  a  special  judgment  as  the  circnmstaDOes 
might  require,  in  analogy  to  a  decree  in  chancery. 

part  2  was  passed  by  the  legislature  of  1852 ;  and  its  object  was  to  supply  a  sup- 
poeed  want  of  power  in  the  court  to  give  the  defendant  affirmative  relieC    (Hoire  v. 
^  Baker,  I  Selden,  357.) 

Parta  3  and  4  were  paased  by  the' legislature  of  1849.  The  object  of  part  3  wv 
waa  to  provide  for  anoh  a  case  as  an  action  against  the  eetercl  partiea  to«  pvonii- 
Bory  note,  where  one  party  answered  and  another  did  not.  There,  a  aeeeral  jods* 
ment  would  be  proper  against  the  party  not  anawering.  Such  a  case  ia  an  ezesp- 
tion  to  Uie  mle^  not  otherwise  perhaps  affected  by  the  code,  that  m  one  action  there 
can  be  but  one  judgment.  The  object  of  part  4,  as  the  words  express,  was  to  give 
the  court  power  to  dumiss  the  complaint  for'neglect  to  aerve  the  aonunoaa  on  aU 
the  defendants  or  to  proceed  against  the  defendants  served. 

e.  Where  a  plaintiff  dies  after  a  referee  has  reported  in  favor  of  defendant,  the 
defendant  may  perfect  his  judgment  without  making  the  representatives  of  the  plun- 
tiir  parties  to  the  action.    Scranton  v.  Baxter,  1  Code  Rep. ,  N.  S.,  8& 

d.  Where  a  party  after  having  obtained  a  verdict  or  nonsuit,  dies  while  the  cause 
is  eubjudicCf  the  court  will  in  all  such  cases,  without  regard  to  the  lapse  of  time, 
allow  the  judgment  to  be  entered  up  as  of  a  time  when  the  deceaaed  party  was 
.  alive.  Rightmyer  v.  Dunham,  12  Wend.,  245  ;  Spalden  v.  Congden,  18  ib,  543 ; 
4  B  ark  504,  624 ;  1  Johns.  Cas.  408.  And  where  a  trial  was  had  befiore  a  jodge 
without  a  jury,  on  a  cross  bill,  and,  at  the  'same  time,  a  hearmg  on  a  report  of  rdf* 
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on  the  origioal  bill,  and,  Kmie  four  nionthi  after,  the  jodge  made  hie  deoision, 
and  xendered  judgment  for  the  plaintiff  on  the  report  of  referees  in  the  original  ac- 
tion, and  that  the  complaint  in  the  croM  action  be  diMnissed  with  coeto, — it  was  held, 
thai  jadgment  might  be  rendered,  nunc  pro  tune,  as  of  the  day  of  the  trial  and 
hearing,  the  plaintiff  baring  died  two  dayi  enbsequent  to  sneh  trial  and  bearing ; 
and  that  aneh  a  case  wai  not  aoalogooa  to  a  eaae  where  the  plaintiff  diea  before 
TardJot    £iUeT.iroyer,8Fr.  R.  244. 

a.  The  aot  in  relation  to  the  aeTonth-day  Baptiata  (lawa  of  1839,  p.  335),  which 
prolubilathe  otrviet  and  execution  of  all  write,  procoM,  warranty  ordem,  jadg- 
iBonti,  dbc.,  on  Satnrday,  npon  any  peiaon  who  keepe  that  day  as  the  Sabbath,  and 
deckres  that  suoh  aeryiee  sball  be  void,  does  not  affect  n  judgment  rendered  against 
aoch  person  on  that  day.    Mmxeon  t.  ArmaOy  1  Denio,  204. 

b.  It  was  held  that  section  '230  of  the  code  of  1848,  did  not  apply  In  an  action 
against  several  defendants,  whefe  only  one  defendant  answered,  and  his  answer 
stated  facts  which  did  not  constitute  a  defence,  and  which  were  immaterial  as  be- 
tween him  and  the  plaintiff,  but  were  intended  to  form  a  case  for  the  adjodkation  of 
the  equities  between  the  defendant  so  answering  and  a  co-defendant,  for  a  motion 
that  the  court  might  allow  the  defendant  so  answering  to  be  subrogated  In  the  place 
of  the  plaintiff.  Woodworih  y.  Bellowe,  4  Pr.  R.,  24 ;  1  Code  Rep.,  139.  But  if 
the  defendant's  answer  had  been  admitted  by  his  co-defendant,  it  would  hare  been  a 
case  withm  this  provision. 

e.  On  this  section,  as  worded  in  1849,  an  action  was  brought  against  three  de- 
fendant!, two  ss  principals  and  one  as  surety.  None  of  the  defendants  pat  in  any 
answer;  bot  before  the  entry  of  judgment,  one  of  the  defendants,  on  an  affidavit 
that  he  was  oaly  surety,  moved  that  a  pi'ovision  tnight  be  made  In  the  judgment  for 
an  execution  in  his  favor  against  the  other  defendanti,  in  case  he  should  be  obliged 
to  pay  the  judgment.  The  court  denied  the  motion,  and  Harris,  J.,  said,  "  It  is  sup- 
poaed  that  this  provision  confers  upon  the  court  the  power,  when  rendering  judgment 
for  the  plaintim  upon  the  note,  to  proceed  further,  and  render  judgment  contin- 
gently in  favor  of  the  surety  against  his  principals.  Perhaps  this  is  sol  Tlie  lan- 
guage of  the  section  referred  to  seems  to  be  broad  enough  to  authorise  it,  and  yet,  it 
would  seem,  firom  the  language  of  the  neit  section,  that  it  was  intended  that  in  caae 
of  ftilure  to  answer,  no  judgment  should  be  given  beyond  that  asked  for  in  the  com- 
plaint. It  18  troe,  that  this  restriction  in  the  275th  section  is,  in  terms,  conlined  *  to 
the  relief  g^ranted  to  the  plaintiff.'  Yet  there  is  equal  reason  for  applying  the 
aama  restriction  to  the  relief  sought  by  one  defendant  against  another.  The  do- 
fendanta,  who  are  alleged  to  be  the  principal  debtors,  were  in  effect  apprised  by  the 
summons  served  on  them,  that  if  they  failed  to  answer,  judgment  would  be  rendered 
against  them  for  the  amount  due  upon  the  note.  Thii  was  the  relief  demanded  in 
the  complaint  lliey  were  not  and  have  not  been  apprised  that  any  relief  would  be 
aonghl  against  them  by  their  co-defendant  I  am  not  prepared  to  aay  Uiat  it  would 
not  be  proper  to  make  some  provision  in  a  judgment  like  that  contemplated  by  this  um^ 
tion,  upsn  notice  to  all  the  parties  to  be  affected  by  it  But  even  then,  it  may  be  doubted 
whether  the  righti  of  the  defendant!,  aa  between  themselves,  ought  to  be  determined 
vpon  mors  motions.  I  regard  the  prevision  upon  which  this  application  la  founded 
as  judicious  and  valuable ;  but  I  am  inclined  to  think  it  safer  aod  more  in  accord* 
anee  with  the  object  for  which  it  was  inierted  in  the  code^  to  confine  its  operation  to 
parties  actually  litigating  before  the  court"  Norhury  v.  Seeley^  4  Pr.  R.  73 ;  3 
Code  Rep.,  47. 

dL  '*  The  general  object  of  this  section  (sec.  274),  I  suppose  was  to  leave  the  court 
at  liberty  to  apply  the  rules  which  prevailed  in  the  late  court  of  chancery  to  actiona 
under  the  code*  Having  abolished  the  distiiiction  between  actions  at  law  and  suits 
in  equity,  such  a  provision  or  power  in  the  court  would  become  quite  necessary  to 
the  one  administration  of  justice  in  actions  founded  npon  principles  of  equity.  The 
section  also  embraoea  provisions  applioable  to  actiona  founded  upon  rules  of  Uw,and 
perfaapa  to  both.  For  instance,  in  case  of  aeveral  defendants  a  judgment  may  be 
lenderad  against  one  or  more  of  them,  leaving  the  action  to  proceed  againat  the 
others^  whenever  a  several  judgment  may  be  proper.  I  thlak  here  is  a  plain  reoog- 
nitiOD  of  the  ni|e  that  in  actions  sgainst  several  defendants,  founded  npon  legal  prin- 
•eiplea,  aonnding  m  contract,  the  recovery  must  be  against  all  or  none  of  them,  ex- 
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eepting  those  oases  provided  by  sUivte,  where  the  defendants  hold  diflforent  lelatioBs 
to  the  plaintiff,  each  as  maker  and  endorser  of  the  note  upon  which  the  action  ii 
broui^ht,  and  where,  in  the  langnage  of  the  section, '  a  seTeral  judgment  may  be 
proper.'  It  seems  to  be  here  pretty  clearly  implied,  that  in  some  oases  aeyeral  judg- 
ments would  not  be  proper.  I  am  therefore  prepared  to  hold  that  the  rules  of  law 
in  force  at  the  passage  of  the  code,  in  regard  to  actions  at  law,  still  preyail.  and  ap- 
ply to  actions  under  the  code  which  are  based  upon  legal  as  distinguished  froin equita- 
ble principles ;  and,  in  like  manner,  tiiat  those  equitable  principles  which  were  in  force 
under  the  old  regime,  are  still  applicable  to  actions  founded  upon  those  principles, 
excepting  where  the  code  in  express  terms  provides  otherwiae ;  that  ia  an  aotioa 
agttost  several  defendants,  i6  recover  damages  for  the  breach  of  a  oontraet,  the 
plaintiff  must  recover  against  all  the  defendants,  or  not  at  all,  unless  in  <me  of  the 
excepted  cases  above  referred  to."— Per  Welles,  J.,  in  Merrifield  v.  Cooley,  4  Ft. 
R.,  272. 

a.  Section  1B7  of  the  code  of  practice  in  California,  is  a  literal  transcript  of  this 
section  as  it  stood  prior  to  the  amendment  of  1852  (Laws  of  CSalifomia,  185(K  pags 
443)  ;  and  under  that  section  it  was  held  by  the  supreme  court  of  the  State  of  Ciii- 
fomia,  that  the  case  of  Merri/ield,  v.  CooUy,  supra,  was  wrongly  decided,  and  that 
where  two  persons  are  sued  jointly,  upon  a  joint  contract,  judgment  may  be  rendered 
in  favor  of  the  plaintiff  against  one  of  the  defendants,  and  in  favor  of  one  of  the 
defendants  against  the  plaintiff.  Thus,  where  A.  sued  B,  &  C.  as  partnen^  and  the 
misjoinder  was  not  set  up  in  the  answer,  and  the  plaintiff's  demand  was  proved 
against  B.,  but  not  against  C,  and  verdict  and  judgment  were  given  in  &vor  of  the 
plaintiff  against  B.,  and  in  favor  of  C.  against  the  plaintiff;  on  appeal,  the  ease  ww 
affirmed.  Howe  v.  Chandler,  1  California  Rep.,  167.  This  case  seams  hardly 
consistent  with  Sterling  v.  Han»on^  1  California  Rep.,  478,  decided  by  the  sBOft 
judge  (Bennett),  and  in  which  it  is  intimated,  that  the  joinder  of  two  persons  as 
co-defendants  who  have  no  joint  interest,  is  erroneous. 

h.  Where  an  action  waa  against  three  defendants  on  a  joint  contract  for  work,, 
dto.,  the  material  allegations  of  the  complaint  were  denied.  The  cause  was  reforred, 
and  the  referee  reported  that  the  defendants  were  not  indebted  to  the  plaintiff,  that 
the  work  waa  not  done  in  pursuance  of  any  contract  made  with  the  defendants,  hot 
that  the  contract  was  made  with  and  the  work  done  for  E.  A.  T.,  one  of  the  defend- 
ants, who  was  indebted  to  the  plaintiff  to  a  certain  amount  therefor.  On  this  report 
the  plaintiff  entered  judgment  against  E.  A.  T.,  for  the  amount  reported  doe,  with 
costs.  On  motion  to  set  that  judgment  aside,  it  was  held,  that^the  1st  pangranh 
of  section  274  is  qualified  and  restrained  by  the  next  clause  of  that  section  to  the 
entry  of  judgment  for  or  against  one  or  more  of  several  defendants^  <*  wheneter  a 
several  judgment  may  be  proper,**  FuUerton  v.  Taylor,  6  Pr.  Rr.,  259 ;  1  Code 
Rep.  N.  S.,  411. 

e»  The  code  has  not  declared  when  such  a  judgment  is  proper,  It  is  therefore  to 
be  settled  by  the  former  practice.    lb, 

d.  In  an  action  against  several  defendants  upon  a  joint  contract — ^not  joint  and 
several — a  several  judgment  eannot  be  rendered  for  or  against  one  defendant  only, 
except  where  the  other  defendants  ettablish  some  personal  defence,  or  a  disability 
to  contract  exists  on  the  part  of  such  defendants.    lb, 

e.  In  an  action  against  two  or  more  defendants  upon  a  contract  made  by  or  in 
behalf  of  a  firm  or  asBOciatiou,  if  one  of  the  defendants  makes  default  and  odiers 
appear  and  deny  their  liability,  it  is  sufficient  on  the  trial  for  the  plaintiff  to  prove 
that  the  contract  was  made  by  the  firm  or  association,  and  that  the  defendants  who 
appeared  are  members  thereof;  and  it  is  not  necessary  for  the  plaintiff  to  prove 
that  the  defaulting  defendant  is  also  a  member.  Downing  r,  Mann,  9  Pk*.  R., 
204.  In  that  case  the  plaintiff  sought  to  recover  for  goods  sold,  at  the  defendants*  re- 
quest, to  the  **  Morgan  Ss  Webb  Association,"  of  which  the  defendants  were  allefled 
to  be  members.  Cue  defendant  (Martin),  sufiered  judgment  by  defiiult.  The  other 
defendants  answered,  denying  their  liability.  On  the  trial  the  defendants  moved  for 
a  non-suit,  on  the  ground  that  the  plaintiff  had  not  proved  a  joint  liability  of  aU  the 
defendanti^  t.  e.,  hM  not  shown  that  Martin  was  liable.  The  judge  refused  to  noa* 
suit  and  directed  the  jury  that  if  the  plaintiff  had  proved  a  joint  liability  of  all  the 
defendants,  they  should  find  for  him ;  otherwise  not.  The  jury  found  for  theptamtifil 
The  special  term  granted  an  order  for  a  new  trial,  on  the  assumption  that  there  wu- 
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no  eTidenoe  of  Martin*!  liability  jointly  with  the  other  defendants,  and  that  the  plaintiflT 
bad  to  abow  a  joint  liability  of  all  the  defendants  on  trial,  and  that  the  motion  for  a 
non-suit  waa  improperly  refused ;  bnt  on  appeal  the  g^eneral  term  reversed  the  order 
for  a  new  trial,  and  plaintiff  bad  judgment 

a.  *'  This  section  has  given  rise  to  much  discussion,  and  the  decisions  under  it  are 
oonflicting ;  bnt  I  am  not  aware  that  any  attempt  has  been  made  to  apply  it "  so 
that  where,  in  a  suit  to  foreclose  a  mortgage,  some  of  the  defendants  answer  and 
some  do  not,  the  court  may  order  judgment  against  those  who  do  not  answer,  and 
allow  the  action  to  proceed  against  those  who  da  And  a  motion  for  such  a  judg* 
ment  was  denied.    Cobb  y.  T/wmtofi,  8  Pr.  R.,  66 ;  Manrm,  J. 

h.  **  The  court  has  no  authority,  where  the  action  is  to  foreclose  a  mortgage,  to 
render  a  contingent  judgment  for  the  balance  of  the  debt  remaining  unsatisfied  after 
a  sale  of  the  mortg^aged  premises  previous  to  the  rendition  of  the  principal  judgment 
Ibr  a  foreclosure  and  sale  of  the  premises  mortgaged.  The  action  cannot  be  so 
divided.  The  object  of  the  action  is  a  foreclosure  and  sale,  and  the  recovery  of  any 
deficiency  from  those  who  are  personally  liable.  The  amount  of  the  personal  liability 
cannot,  in  this  action ^  be  known  until  after  a  sale  of  the  mortgaged  premises.  Sec- 
tion 274  of  the  code  u  not  applicable  to  the  case.  It  would  not  be  proper  to  render 
a  contingent  personal  judgment "  against  any  of  the  defendants  until  the  final  judg- 
ment of  foreclosure  and  sale.    Per  Marvin^  J.,  in  Cobb  v.  Thornton^  supra. 

e.  In  an  action  against  two  persons  as  joint  debtors,  the  defendants  were  de- 
•cribed  as  William  Beach  and  John  Doe;  the  summons  was  served  on  the  defend- 
ant Beach  only,  and  he  answered  by  a  general  denial.  On  the  trial,  the  plaintiff's 
coanael  opened  that  the  cause  of  action  was  against  a  firm  doing  business  under  the 
name  ana  style  of  Beach  A  Ckx  ;  that  the  defendant  Beach  was  the  Beach  of  said 
firm ;  and  that  the  name  of  John  Doe  was  fictitious,  the  plaintiff  not  knowing  who 
waa  the  other  member  of  the  firm.  The  evidence  showed  the  liability  of  the  firm  of 
Beach  Sl  Co.,  and  that  the  defendant  Beach  was  a  member  of  that  firm ;  there  was 
no  proof  aa  to  who  was  his  copartner,  nor  whether  he  had  any  copartner.  A  non- 
anit  waa  moved  for  on  the  ground  that  no  joint  liability  of  the  defendants  had  been 
proved.  The  motion  for  a  non*suit  was  denied.  On  a  motion  at  special  term,  the 
court  held  that  the  plaintiff  ought  to  have  been  non-suited,  and  ordered  a  new  trial. 
CrmndaU  r.  Beach,  7  Pr.  R.,  271. 

4,  Whenever  a  plaintiff  establishes  a  cause  of  action  against  one  or  more  of  the 
defendants  in  an  action  for  a  tort,  or  upon  contract,  and  it  appears  in  the  latter  case 
that  the  other  defendants  were  not  joint  contraetoro  or  jointly  liable^  he  is  entitled  to 
a  judgment  against  those  as  to  whom  he  establishes  his  cause  of  action.  Thus,  in 
an  action  on  a  joint  and  several  bond  purporting  to  have  been  executed  by  the  de- 
fendants, on  the  trial  it  appeared  that  only  one  of  the  defendanta  had  sigrued  the 
bond.  The  breach  of  the  condition  of  the  bond  was  proved.  The  plaintiff  claimed 
that  he  was  entitled  to  a  verdict  as  against  the  defendant  who  it  was  proved  had 
executed  the  bond.  The  court  decided  that,  as  the  action  was  on  contract,  and  two 
defendants  sued  thereon,  no  judgment  could  be  rendered  against  one,  and  non-suited 
the  plaintiff;  the  plaintiff  excepted,  and  the  general  terra  (Marvin,  Taggart,  and 
Mulletf  JJ.)  set  aside  the  non-suit,  and  granted  a  new  trial.  Tho  People  v.  Cram,  8 
Pr.  R,  151. 

c.  Where  in  an  action  for  a  tort  the  jury  severed  in  their  verdict,  rendering  eep- 
arate  damagea  against  two  defendaaii,  and  the  plaintiff  entered  judgment  against 
both  defendanta  for  the  larger  sum, — eemble,  that  such  judgment  was  erroneous. 
BmlkeUy  ▼.  Smith,  1  Doer,  643.  The  judgment  was  right  Seal  v.  Finch,  1  Ker- 
aan,  1281 

/.  Where  a  separate  action  could  be  maintained,  a  separate  judgment  would  be 
proper.    Harrington  v.  Higham,  15  Barb,  525. 

g.  The  code  has  modified  the  common-law  rule  that  in  an  action  on  an  alleged 
joint  contract  the  plaintiff  must  recover  against  all  the  defendants  or  be  defeated  in 
the  action.  Thus,  in  an  action  against  two  persons  on  a  note  alleged  to  have  been 
made  by  them  in  1846  as  copartners,  in  their  firm  name,  it  was  proved  that  the  note 
was  signed  by  one  in  the  alleged  firm  name,  and  that  the  other  defendant  was  then 
his  wife,  held  that  the  plaintiff  could  recover  against  the  husband  alone.  Brumt- 
kill  T.  Jame$,  1  Keman,294. 


410  EajTET    OF   JlTDGMBlSrr.  [§274. 

Ajfinnaiive  Relief  to  DtfendanU 

a,  Wben  a  defendant  clainu  affirmative  relief,  legal  or  eqaitable,  ihe  doty  of  an  ic- 
tor  in  bringing  the  canse  to  trial  devolvei  upon  bim.  He  can  only  obtain  the  relief 
when  the  canie  is  brought  to  a  trial  upon  his  own  notice  or  that  of  the  plaintiff  Rtif 
T.  ThompBon,  8  Pr.  R.  253. 

b.  It  seems  that  prior  to  the  amendment  to  this  section,  1852,  a  defendant  could 
not  have  affirmative  relief  upon  his  answer.  Ifatrs  ▼.  Baker,  1  Selden,  357 ;  bat 
In  that  case,  the  court  seem  to  have  overlooked  the  concluding  sentence  of  section 
263. 

e.  Section  274  *<  allows  to  a  defendant  affirmative  relief;  but  is  not  that  at 
against  the  plaintiff  only  7  For  it  makes  no  provision  for  plalntiffi  to  set  up  dflmi 
one  against  another,  nor  for  notifying  the  adveru  oo-defendanta  of  such  claims.  It 
also  authorizes  the  court  to  determine  the  ultimate  rights  of  the  parties  on  each  ads 
as  between  themselves;  but  must  not  that  be  the  rights  as  they  ansa  from  the  daim 
eet  up  by  the  plaintiff  only  7  For  as  to  all  claims  between  co-defendants,  neither  knovi 
what  the  other  sets  up  against  him.**  MitchelU  J.  Mechanics^  Savingt  Itutituikn 
▼.  Robert;  1  Abbott  382. 

i2»  After  issue  joined,  if  a  defendant  seeks  judgment  for  more  than  a  dismiaal  of 
the  complaint,  with  costs,  he  must  notice  the  cause  lor  trial.  WtiaofiT.  Wkttkrt^ 
Pr.  R.,  49.  , 

e.  Where  all  the  defendants  appeared  but  only  some  of  them  pat  in  aa  answwi 
on  the  trial  of  the  issues  raised  by  the  defendanta  who  answered,  had  without  aotiee 
to  the  defendants  who  did  not  answer,  a  defendant  who  answered  eaaaot  take  jodf* 
meat  against  the  defendants  who  did  not  answer  and  who  had  no  notice  of  the  tiisL 
Truey  ▼.  N.  Y.  Steam  Faucet  Co.,  I  Smith,  349 ;  and  per  Woodmff,  J.  (p.  354)- 
*'  The  judgment  in  favor  of  one  defendant  against  two  other  defendanta  is  aoppoied 
to  be  warranted  by  section  274,  which  in  terma  anthorizea  the  court  to  deteraiiBe 
the  ultimate  righta  of  the  parties  on  each  side  as  between  themselves.  If  we  snitiia 
this  judgment  under  the  provisions  of  t!hat  section,  it  appdars  to  me  that  we  canaot 
atop  short  of  saying  that  in  an  action  by  A.  against  B.  and  C.,  to  recover  money  alleged 
to  be  due  from  them,  if  B.  does  not  answer  the  complaint  the  court  may  give  jodg- 
ment  in  &vor  of  C.  against  B.,  without  apprising  B.  that  any  claim  m  favor  of  Chai 
been  interposed  in  the  action.  Or,  for  example,  if  A.  sues  B.  as  maker,  and  C.  as  en- 
dorser, of  a  promissory  note  in  one  action,  and  B.  does  not  answer,  the  court  may  ob 
the  trial  and  in  the  absence  of  B.,  give  j  udgment  in  favor  of  C.  against  him.  I  appre- 
hend that  this  was  not,  and  that  nothing  like  this  was,  intended  by  the  legislature  in 
enacting  the  section  referred  to  (s.  274).  It  is  doubtful  whether  it  was  intended  to 
go  farther  than  the  former  practice  in  chancery  in  settling  the  rights  of  defendanti  as 
between  each  other,  as  in  interpleader  suits,  suits  for  partition,  suits  filed  to  close  a 
trust,  suits  brought  for  the  distribution  of  a  fund,  suits  brought  ibr  the  purpose  of  set- 
tling confficting  oUdmi^  and  the  like,  where  it  was  within  the  proper  scope  and  objed 
of  Uie  section  as  exhibited  in  the  complaint  to  bring  these  various  oonflietiBg  daias 
to  an  issue  and  the  determination  of  which  was  essential  to  the  aecomplisluneat  of 
the  verv  object  sought  by  the  bill  itsolf ;  and  even  in  such  cases,  although  the  oooit 
had  full  power  to  make  a  decree  in  favor  of  one  against  another  defendant,  it  mi 
freouently  necessary,  and  in  many  other  cases  it  waa  indispensable,  that  the  defeadsat 
■eeiung  affirmative  relief  against  another  defendant,  or  setting  up  a  oonfliodng  ehim 
upon  grounds  not  brought  in  issue  by  the  complaint  itself,  shonld  file  hiaisross-eoah 
plaint  to  enable  the  aoverse  defendant  to  litigate  the  points  in  oontrovamy  betwesa 
them;  Whether  the  section  referred  to  has  extended  the  class  of  oaaea  in  wkldi 
auch  judgment  can  be  given,  so  as  to  embrace  actions  in  which  no  such  practice  ever 
theretofore  prevailed,  I  will  not  now  inquire.  It  does  not,  in  my  view  of  the  anbjeet, 
aaem  to  me  jast  nor  reasonable  to  give  it  a  construction  warranting  a  jodgmant  agaost 
a  defendant  in  favor  of  a  co-defendant,  where  he  is  not  appriaed  by  the  compUiat, 
nor  by  a  cross-complaint  or  otherwise,  that  in  that  action  which  he  haa  been  anmmsaed 
to  defend,  hia  liabilities  against'  his  co-defendant  will  be  urged  against  him.  By 
the  summons  and  complaint  he  is  informed  that  the  plaintiff  makes  a  claim*  thereiB 
aet  forth.  If  he  answers  he  is  only  bound  to  meet  the  caae  made  by  the  plaintiff;  if 
he  doee  not  answer  the  court  should  only  make  such  decree  aa  is  consistent  with  the 
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|Hray«r  cf  the  oompUiBt.    The  practice  VDcler  this  Bection  remaine  to  be  settled. 
But  it  appeftfi  to  me  a  matter  of  gfreat  doabt  whether  it  can  be  made  to  apply  to  an 
action  foonded  on  a  complaint  like  the  present'*    The  complaint  referred  to  was  a 
compbunt  to  set  aside  an  aseirament. 
See  ante,  p.  407,  i,  e  ;  409,  a,  6. 

DiimUsttl  of  complaint  for  not  aerving  a  copy, 

a.  "  The  statute  has  fixed  the  time  within  which  the  plaintiff  most  serre  a  copy 
of  the  complaint  after  demand ;  and  if  he  fkib  to  serve  the  copy  in  time,  we  must 
regard  it  in  contemplation  of  section  S74,  as  an  unroawnahU  negUet  to  proceed  in 
the  canse  asainst  the  defendant  who  has  been  aerred  with  the  summons;  and  the 
motion  may  be,  in  the  language  of  that  section,  te  diomioo  tke  eomplamt,  thoagh  in 
point  of  fact  no  complaint  may  have  been  made.  If  the  motion  is  granted,  the  ae» 
tion  will  be  discontmned  or  dmniesea.  (Colvin  t.  Bragden,  5  Fr.  R.,  124.)"  Per 
Marrin,  J.,  in  Baker  ▼.  Curtie,  7  Pr.  R.,  479.  If  the  copy  complaint  is  not  served 
witkin  twenty  days  after  it  is  demanded,  and  is  afterwards  tendered*  the  defendant 
is  not  hound  to  accept  it  Mandeville  v.  Winne,  5  Pr.  R.,  461.  And  if,  after  ser- 
Tice  of  notice  of  motion  under  this  section  to  dismiss  the  complaint  for  not  serving  a 
copy  within  twenty  days  after  a  demand  thereof*  a  copy  is  served  by  leaving  it  at 
the  office  of  the  defendant's  attorney,  and  he  neither  refused  to  receive  it  nor  did 
bo  offer  to  letnm  it  until  after  the  lapse  of  fifteen  days,  when  he  returned  the  copy 
complaint  with  a  notice  that  he  disregarded  it, — on  the  hearing  of  the  motion  to  dis- 
BoisB  the  complaint  for  not  serving  the  copy  within  twenty  days  after  the  demand 
thereof,  the  court  granted  the  rooUon,  with  leave  to  the  plaintiff  to  serve  a  copy  of 
Uio  complaint  within  five  days,  on  payment  of  costs ;  and  the  court  said.  The  affi- 

ress  waiver  by  the  defendant's  attorney  of  tnis 


do  not  "  show  an  express  waiver  by  the  defendant's  attorney  of  tnis  motion. 
Bat  it  is  contended  that  the  doctrine  of  waiver  should  apply.  Had  the  copy  com- 
plaint been  served  before  the  notice  of  motion,  and  the  attorney  received  it  withont 
ofajection,  or,  if  he  had  no  opportunity  to  object,  had  retained  it  without  giving  notice 
that  he  should  disregard  it,  I  should  not  hesitate  to  apply  the  doctrine  of  waiver. 
Thoagh  the  service  may  not  be  made  in  time,  still  it  may  be  goo4  if  the  attorney 
eoBsenta  to  accept  the  service.  He  may  waive  the  right  which  the  statute  gives  him 
of  haring  a  copy  of  the  complaint  served  upon  him  within  the  twenty  days;  and 
wfaoB  service  is  made  after  that  time  he  should  refuse  to  accept  the  service,  or  should 
return  the  complaint  promptiy,  or  at  least  give  notice  that  he  should  disregard  it,  so 
that  the  i^aintififs  attorney  may  be  advised  that  he  is  not  to  rest  in  aecurity  upon 
the  belief  that  service  has  been  accepted,  and  so  that  he  may  take  promptiy  the 
proper  steps  to  be  relieved,  that  is,  obtain  permission  to  serve  a  copy  of  the  complaint; 
notwithstanding  the  time  for  service  has  expired.  (See  l^trts  v.  JVorton,  25  Wend., 
699 ;  a  Hill,  476 ;  1  Pr.  R.,  240 ;  2  t6.,  146 ;  3  t6.,  64)"  But  where  the  service 
of  the  copy  complaint  is  not  until  after  service  of  notice  of  motion  to  dismiai  for  the 
nonservice,  the  doctrine  of  implied  waiver  does  not  apply. 

h.  Where  a  summons  in  the  form  required  by  the  second  subdl^sion  of  section 
129  contained  the  names  of  several  partiea  as  defendants,  and  was  served,  without 
any  copy  of  the  complaint,  on  one  only  of,  the  parties  named  aa  defendants;  and  he 
appeared  and  demanded  a  copy  of  the  complaint,  which  was  served,  but  which  con- 
tained only  the  name  of  the  party  served  as  defendant,  and  no  proceedings  were  had 
against  the  other  parties  named  as  defendants, — the  defendant  served  moved  to  set 
ande  tJie  summons,  and  for  a  dismissal  of  the  complainVfor  neglect  of  the  plaintiff 
to  serve  a  complaint  against  all  the  parties  named  as  defendants  in  the  sunmiona. 
The  court  denied  the  motion,  and  said.  Hie  defendant  served  "  has  no  right  to  ask 
the  court  to  dismiss  the  complaint  with  costs  in  favor  of  the  other  defendants,  under 
seetioo  274.    It  is  for  those  defendants  to  make  the  motion,  and  not  the  party  served. 
Itiose  parties  have  not  appeared,  and  are  non-residents  of  the  State.    Whether  the 
plaintiff  will  proceed  against  them  or  not,  cannot  affect  the  defendant  served.    In- 
deed, it  appears  the  plaintiffb  do  not  intend  to  proceed  against  them.    It  will  be 
lime  enough  to  decide  the  question  when  they  invoke  the  aid  of  the  court"     Tratie 
▼.  Tobiae,  7  P^.  R.,  90. 

c.  A  party  named  as  a  defendant  in  the  summons,  but  who  has  not  been  served, 
cannot  voluntarily  appear  and  move  to  dismiss  the  complaint  under  this  section, 
*' unless  he  has  some  right  tu  protect  which  renders  such  appearance  necessary . 
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Thofa  where  an  iDJanotioa  had  been  granted  affeoting  the  righU  of  a  party  not  wrrei 
with  a  Kibpcena,  he  was  allowed  to  appear  Tolnntarily,  and  join  in  a  motion  to  dit- 
■oIto  the  injunction.  {Wt^e  r.  Vanderheyden^  8  Paige,  45.)  So  in  the  OeargU 
Lumber  Co.  ▼.  BiMtel  (9  Pai^e,  226),  it  was  held  that  a  defendant  arrested  apon  a 
ne  exeat  might,  without  waitme  for  the  eerviee  of  a  anhposna,  enter  his  appearance, 
and  demand  a  copy  of  the  bill.  Traey  ▼.  Reynolds,  7  Pr.  R.,  327.  See  note  to 
section  139,  p.  157  ante. 

a.  A  motion  for  jodgment  for  not  serring  a  oopy  of  the  complaint  mnat  be  made 
in  the  district,  or  a  county  adjoining  the  oonnty,  in  which  the  summons  states  th« 
complaint  will  be  filed  {Johneton  ▼.  Byran^  1  Code  Rep.,  N.  S.,  46),  for  if  no  com- 
plaint be  filed  it  will  be  presumed  that  the  place  of  trial  of  the  action  ia  the  county 
where  the  summons  states  the  complaint  will  be  filed.     76. 

Diemieeiag  complaint  for  not  proceeding  to  trial, 

b.  Wliere  a  defendant  notices  the  cause  for  trial  and  omits  an  opportunity  to 
move  it  at  the  circuit,  he  cannot  afterwards  move  at  special  term,  for  a  dismisnl  of 
the  complaint  for  the  plaintiff's  neglecting  to  proceed  to  trial.  McCarty  ▼.  Hancock, 
I  Code  Kept  N.  S.,  188. 

c.  Either  party  may  give  notice  of  hearing ;  and  where  both  parties  notice  the 
cause,  neither  can  charge  delay  or  default  upon  the  other  for  not  bringing  the 
cause  to  a  hearing.  Thomfion  ▼.  Krider,  8  Pr.  R.,  248,  per  Welles,  J. ;  but  in  Ray 
V.  Thompeon,  8  Pr.  R.,  253,  Bosworth,  J.,  with  the  concurrence  of  all  the  jusdoes 
of  the  superior  court,  held  **  that  in  order  to  entitle  a  defendant  to  moTe  for  a  dii- 
missal  of  the  complaint,  he  was  not  bound  himself  to  notice  the  cause  for  trial,  bat 
might  make  the  motion  in  all  cases  where  the  plaintiff  had  neglected  to  bring  the 
cause  to  trial  according  to  the  course  and  practice  of  the  court  The  affidaTit* liow- 
erer,  upon  which  the  motion  is  founded,  must  shdw  that  the  cause  was  at  isne  is 
time  to  haye  it  noticed,  and  that  at  the  term  for  which  it  ought  to  have  been  notieed 
younger  issues  had  been  tried." 

d.  On  a  motion  bv  defendant  to  dismiss  the  complaint  for  the  reason  tbat  tb« 
plaintiff  did  not  bring  tne  cause  to  trial  at  a  previous  circuit,  held  that  the  defeaduit 
was  not  guilty  of  lachee,  in  moving  where  but  one  general  term  had  interrened,  aad 
no  specif  term  having  been  held  before  that  general  term,  at  which  the  defendsat 
could  have  noticed  the  motion.    Hawley  v.  Seymour,  8  Pr.  R.,  96. 

e.  Where  the  defendant  has  been  offered  his  opsts  of  eircnit,  and  it  doss  aot 
appear  that  they  have  oyer  been  made  out  or  adjusted  in  any  way,  or  he  prepsred 
to  receive  them,  he  is  not  entitled  to  a  dismissal  of  the  complaint  for  not  bringing 
the  cause  to  trial  at  the  circuit    Jb. 

f.  It  is  no  sufficient  answer  to  a  motion  to  dismiss  the  complaint  for  want  of 
prosecution,  to  say  that  the  plaintiff  is  dead,  that  no  representative  oan  be  foond 
to  revive  the  action,  but  that  tne  attorney  kopee  to  find  a  representative.  Crawferi 
T.  Whitehead,  1  Code  Repi  N.  S.,  345. 

g.  The  dismisBal  of  a  complaint  is  equivalent  to  jodgment,  as  in  case  of  noosoit 
under  the  former  practice,  and  is  a  substitute  for  it.  Per  Johnson,  J.,  in  Helmet  t. 
Slocum,  6  Pr.  R.,  218. 

h.  Where  a  defendant  gave  notice  of  a  motion  for  judgment,  as  in  case  of  a  non> 
suit  for  not  proceeding  to  trial,  it  was  held  that  under  such  a  notice  he  might  take  an 
order  dinnissing  the  complaint,  Cueeon  v.  Whalon,  1  Co<|e  Rep.  N.  S.,  27 ;  and  ia 
that  case  it  was  held,  that  where  a  plaintiff  unreasonably  omits  to  noUoe  a  oanse  tee 
trial  at  the  next  circuit  after  issue  joined,  and  after  the  time  to  amend  Uie  last  plead- 
ing shall  expire,  the  defendant  may  move  to  dismiss  the  complaint,  and  unless  be 
ask  additional  relief  may  on  such  a  motion  take  a  dismissal  of  the  complaint,  aad 
enter  judgment  for  his  costs.    lb, 

t.  Issue  is  considered  as  joined  for  all  purposes,  except  amendment,  immediately 
on  the  service  of  a  reply,  or  of  an  answer  setting  up  no  new  matter,  or  if  it  be  aa 
action  commenced  after  an  auswer  of  title  in  a  justice's  court,  on  the  service  of  the 
answer.    lb. 


§275.]  ENTRY    OF    JUDGMENT.  413 

a.  Where  a  plaintiff  etipalatei  to  try  at  the  next  circuit,  it  means  the  next  ctrcait 
for  which  there  is  time  to  give  a  regular  notice.  Jaekton  v.  Phanix  Bank,  5 
Wend.,  101.  ' 

b.  Where  the  plaintiff  notices  the  cause  for  trial  at  the  circuit,  and  by  agreement 
of  the  counsel  on  both  sides  it  is  set  down  for  a  future  day  in  the  circuit,  and  before 
that  day  arrives  the  jury  are  discharged  and  the  circuit  adjourns  §ine  die,  it  is  a 
waiver  by  the  defendant  of  a  motion  for  a  dismissal  of  the  complaint  and  for  judg- 
ment for  not  bringing  on  the  trial  by  plaintiff  previous  to  the  cause  beine  set  down. 
Fuller  T.  Sweety  9  Pr.  R.,  74.  * 

c.  A  defendant  may  move  for  judgment  as  in  case  of  a  nonsuit  [dismissal  of  the 
complaint]  in  a  cause  which  has  been  referred,  notwithstanding  that  he  has  stayed 
the  plaintiff's  proceedings  until  security  for  costs  can  be  filed.  Champlin  v.  Petrie, 
4  Wend,  209.  ^ 

d.  In  an  action  against  two  defendants,  severally  liable,  where  one  defendant  only 
is  served  with  the  summons,  who  does  not  notice  the  cause  for  trial,  if  the  plaintiff 
noticea  the  cause  for  trial  against  the  defendant  served,  but  fails  to  bring  it  to  trial 
wfaea  reached  on  the  calendar,  the  defendant  served  may  move  for  judgment  for  a 
dismisBal  of  the  complaint.     BUhop  v.  Morgan,  I  Code  Rep.  N.  S.,  340. 

e.  In  an  action  against  two  defendants,  in  which  only  one  puts  in  an  answer,  the 
•defendant  so  answering  may  move  for  a  disniissal  of  the  complaint,  for  delay  in  the 
proaeoation  of  the  suit    Hoyt  v.  JLoomts,  1  Code  Rep^  128. 

/.  In  an  action  to  recover  possession  of  personal  property,  after  a  stipulation  to 
try,  the  plaintiff  again  neglected  to  bring  the  cause  to  trial,  but  entered  a  rule  to  dis- 
conlinoe,  and  tendered  the  costs — held  that  the  defendant  could  not  move  for  a  dis- 
missal of  the  complaint  and  judgment  for  a  return,  and  that  his  remedy  was,  himself 
to  notice  the  cause  for  trial,  and  then  take  such  judgment  as  the  circumstances  of  the 
case  required.     Wilson  v.  Wheeler,  6  Pr.  R.,  49. 

g.  Where  a  new  trial  is  granted  on  application  of  the  defendant,  a  copy  of  the 
order  roost  be  served  on  the  plaintiff's  attorney  before  the  defendant  can  move  for  a 
dismian]  of  the  complaint  for  not  proceeding  to  trial.  Otherwise,  where  a  new  trial 
is  granted  on  motion  of  the  plaintiff     Robb  v.  Jewell^  6  P/.  R.,  276. 

A.  A  canse  was  reached  on  the  circuit  calendar,  and  called  on  for  trial  by  the 
defendants;  who  were  ready  with  their  witnesses  in  attendance.  The  plaintiff  ap- 
plied to  postpone  the  trial,  but  his  application  was  denied ;  he  then  gave  notice  of 
diseontinoance,  and  made  a  tender  of  costs.  Ten  days  afterwards,  but  during  the 
same  circnit,  the  judge  at  the  circuit,  on  reading  affidavits  and  after  hearing  counsel 
on  both  ndes^  made  an  order  dismissing  the  complaint  with  costs,  and  directing  an 
extra  allowance.  From  this  order  the  plaintiff  appealed,  and  contended  that  the 
judge  bad  no  jurisdiction  to  make  such  order ;  and  that  as  the  order  was  not  moved 
for  when  the  case  was  called,  and  the  canse  was  passed,  it  was  as  to  that  circuit  out 
of  court.  The  appeal  was  denied,  and  per  Curiam :  ^*  The  universal  practice  is  at 
variance  with  the  appellant's  proposition.  Motions  are  continually  made  at  circuit 
in  oaoses  which  have  been  passed  on  the  calendar."  Moffatt  v.  Ford,  14  Barb, 
577. 

t.  *'  The  dismissal  of  a  complaint  under  the  code  in  an  action  at  law,  we  are 
clearly  of  the  opinion,  has  no  other  effect  than  that  of  a  nonsuit  under  the  former 
practice.  There  is  a  change  of  name»  and  nothing  more.  •  *  •  Whether  an 
absolute  bar  may  not  be  created  by  the  dismissal  of  the  complaint  when  no  other 
than  equitable  relief  is  sought,  and  the  canse  has  been  heard  at  special  term,  is  a 
diB^rent  question,  upon  which  we  are  not  to  be  understood  as  intimating  any  opinion." 
By  the  court,  Harrison  v.  Wood,  2  Duer,  50. 

§  275.  [231.]  The  relief  to  he  awarded  to  the  plaintiff. 

The  relief  granted  to  the  plaintiflF,  if  there  be  no  answer, 
cannot  exceed  that  which  he  shall  have  demanded  in  his  com- 
plaint ;  but  in  any  other  case,  the  court  maj  grant  him  anj 


414  ENTRT    OP    JUDGMENT.  [§§276,277. 

relief  consistent  with  the  case  made  hj  the  complaint,  and 
embraced  within  the  issue. 

a.  Where  a  eomplaint  alleged  a  loan  of  money  to  the  defendanta  to  enable  than 
to  purohaae  land ;  and  that  each  loan  waa  on  the  condition  that  after  pnrchaie  of 
the  land  the  defendants  wonld  eecnre  the  repayment  of  the  loan  by  a  lien  on  mi 
land ;  that  the  pnrehaee  had  been  made,  but  the  defendants  reftued  to  secure  the 
wpKymedt  of  the  loan  by  a  lien  on  the  land ;  and  the  relief  pnyed  was,  that  the  de- 
fendants shoald  be  decreed  to  execute  a  mortgage  on  the  said  lands  to  secure  repiy- 
ment  of  said  loaui  or  that  the  plaintiffs  might  hare  shch  other  or  farther  relief  as 
the  court  might  deem  proper ;  the  answer  denied  all  the  material  aHegatknia  of  tiu 
oomplahit.  The  canse  was  tried  by  the  court  without  a  jury,  and  it  waa  decidsd 
that  the  plaintiff  was  not  entitled  to  the  specific  relief  prayed,  but  waa  entitled  as 
against  one  defendant  to  judgment  that  he  reeorer  $300  and  interest ;  bat  on  ap- 
p«al  to  the  general  ienn,  the  coert,  Parker,  J.  dissenting,  held,  that  tho  plaiatif^ 
haTittg  failed  to  eetablisfa  an  eqnitad>le  lien,  was  not  entitled  to  reooror  tlio  msnsjr 
advanced,  but  that  the  complaint  shoald  be  dismissed  against  both  defendanta.  ifar- 
qvat  V.  Marquat,  7  Pr.  R.,  417. 

§  276.  [232.]  Bate  of  damages  where  damages  are  recov- 
erable. 

Whenever  damages  are  recoverable,  the  plaintiff  may  claim 
and  recover,  if  he  show  himself  entitled  thereto,  any  rate  of 
damages  which  he  might  have  heretofore  recovered  for  the 
same  canse  of  action. 

.  6.  "  Aa  all  distinoliona  resulting  merely  firom  the  form  of  the  aoiioii  are  aov 
aboliahed.  It  appears  to  be  a  necessary  oonaeqnence  that,  aa  a  general  mle^  evtecy 
action  for  the  breach  of  an  executory  contract,  whether  the  agreement  eontaiai  a 
penalty  or  not,  must  be  considered  aa  an  action  for  damages,  in  which  the  amosat 
of  the  recovery  will  be  limited  only  by  the  proof,  and  by  the  sum  for  which  jodg- 
ment  Is  demanded  in  the  complsint.  The  only  exception  will  bo  when  from  the 
nature  of  the  contract,  and  the  terma  in  which  it  is  expressed,  damages  aa  liqoid- 
ated  by  the  parties  may  be  justly  treated  not  as  a  penalty  but  aa  a  contingeat  ifebt; 
for  this  is  a  distinction  in  law  which  the  code  has  not  abolished  nor  affected."  Per 
Boer,  J.  in  Beale  ▼.  Hayet,  6  Sand^  645. 

§  277.  Jvdgm&ni  in  action  for  recovery  of  personal  pr<^ 
evty. 

In  an  action  to  recover  the  possession  of  personal  prop- 
erty, judgment  for  the  plaintiff  may  be  for  the  possession,  or 
for  the  recovery  of  possession,  or  the  value  thereof  in  case  a 
delivery  cannot  be  had,  and  of  damages  for  the  detention.  If 
the  property  have  been  delivered  to  the  plaintiff,  and  the  de- 
fendant claim  a  return  thereof,  judgment  for  the  defendant  maj 
be  for  a  return  of  the  property,  or  the  value  thereof  in  case  a 
return  cannot  be  had,  and  damages  for  taking  and  withholding 
the  same. 

Where  the  plaintiff  succeeds  In  an  action  to  recover  the  poaseosion  of  persooil 
property,  in  which  he  has  not  claimed  the  delivery  of  the  goods,  he  may  enter  jodg- 
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mat  •fOuBt  ftir  a  retam  of  the  goodi,  0r  for  their  valne ;  hat  he  cannot  enter  jndr* 
nem  in  the  altemative,  aad  if  he  do,  it  will  be  irregnhv.  The  eoort  however,  wSt 
permil  the  jndgnient  to  be  amended.    Aldrieh  t.  ThUl,  8  Code  Rep.,  91. 

a.  A  deCssdant  who  meceede  in  an  action  to  recorer  the  poeieeeion  of  personal 
property,  when  the  property  hae  been  delivered  to  the  plaintiff,  raoBt  nnder  thia 
■aotion  lake  judgment  in  the  alternative,  for  a  retnm  of  the  property  or  for  the 
▼aloe  tiienof  ae  eeeeoMd,  in  ease  a  retnm  cannot  be  had  \  thii  section  having  de- 
pfired  deltadante  in  raeh  actions  of  the  eleetion  given  them  by  the  Revised  Stat- 
«tes,  to  take  judgment  ehher  for  a  retorn  or  for  the  valne  of  the  property,  at  their 
option.    Dwight  V.  Eno9f  Covrt  of  Appeals,  April,  1854. 

(.  A  new  trial  was  not  necessary,  bnt  the  judgment  might  be  modified  so 
aa  to  conform  to  the  code  by  changing  it  into  a  indgment  in  the  alternative  for  the 
recovery  of  the  possession  of  the  property,  or  of  its  iralue  in  case  a  delivery  cannot  be 
had,  assuming  the  amount  recovered  as  damages  to  be  the  true  value  of  the  property 
to  the  pbuntiffii.    FitMhugh  v.  Wiman,  Court  of  Appeals,  April,  1854. 

See  note  to  section  261. 

%  278.  [233.]  (Amended  1849-1851-1852.)  Judgment  to  he 
uipon  direction  of  a  single  judge  or  on  report  of  referees,  sidh 
ject  to  review  at  general  term. 

Judgment  upon  an  iseue'  of  law,  or  of  fiEU^t,  or  upon  confes- 
sion, or  upon  failnre  to  answer  (except  where  the  clerk  ia 
authorized  to  enter  the  same  by  the  first  subdivision  of  section 
two  hundred  and  fortynsix,  and  by  section  three  hundred  and 
eighty-four,  and  except  where  it  may  be  given  at  the  general 
term  as  provided  in  section  two  hundred  and  sixty-five)  shall 
in  the  first  instance  be  entered  upon  the  direction  of  a  single 
judge,  or  report  of  referees,  subject  to  review  at  the  general 
tenn,  on  the  demand  of  either  party,  as  herein  provided. 

Before  the  amendment  of  1853,  this  section  read  as  follows,  the  words  in  italie 
bemg  the  amendmenlB  of  1851 : 

^  Judgment  upon  aa  issue  of  law,  not  tried  at  a  general  term,  or  an  ieme  of  fact, 
or  upon  confession,  or  upon  failnre  to  answer  (except  where  the  clerk  is  authorized 
to  eater  the  same,  by  the  first  subdivision  of  section  two  hundred  and  forty-six,  and 
by  section  three  hundred  and  eighty-four),  shidl  in  the  firrt  instance  be  entered 
npoD  the  direction  of  a  single  judge,  or  report  of  referees,  subject  to  reriew  at  the 
general  teim,  on  the  demand  of  either  party,  as  herein  provided. 

c  This  section  was  substituted  for  section  233  in  the  code  of  1848,  under  which 
aaetioB  it  was  at  first  held  that  judgment  could  not  be  entered  upon  the  report  of  a 
referee  until  the  report  had  been  confirmed  at  special  term.  (Clark  v.  ifadretos, 
1  Code  Rep.,  4;  Voke  v.  Peek,  i  Code  Rep.,  54 :  Denting  v.  Poet,  1  Code  Rep., 
131.)  Bnt  in  RenouU  v.  Harrie  (1  Code  Rep.,  125),  where  the  referees  reported 
in  favor  of  the  plaintiff,  the  plaintiff's  attorney  took  up  the  report  on  February  14, 
and  on  February  22  gave  defendant's  attorney  notice  of  adjusting  the  costs  on 
February  24 :  this  was  the  only  notice  of  the  report  given  to  the  defendantfs  attor- 
ney. On  February  24th,  pUhitiff 's  attorney  perfected  his  judgment  and  issued  ex- 
cevtion  without  any  application  to  the  court.  Defendant's  moved  to  est  aside  the 
jadgment  and  execution,  because  no  copy  of  the  report  was  served,  and  becaoM  the 
jwdgmenl  was  entered  without  the  direction  of  a  judge.  The  court  denied  the  mo- 
tioa,  and  said  the  45th  rule  of  this  court  (the  superior  court),  which  required  a 
eopy  of  the  referee's  report  to  be  served  before  entry  of  the  judgment,  had  been 
abrogated  by  the  code.    The  notice  of  adjusting  the  cosU  Is  the  only  notice  required. 
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Af  to  the  judgment  being  entered  withoot  the  direction  of  a  jndge^  it  ii  evideBt  that 
upon  the  report  of  the  referee  this  would  be  but  an  idle  form,  for  the  jndge  wonU 
have  neither  a  right  to  review  the  report  nor  a  discretion  to  refoee  to  give  judgment ; 
and  we  think  no  eooh  ceremony  necessary.  And  in  Fan  VaUuMurg  t.  AUen- 
dorph  (4  Pr.  R.,  39),  the  same  judge  who  decided  Deming  v.  Po8t,  enpra  (Joitiee 
Hand),  decided  that  under  the  code  of  1849  judgment  could  he  entered  upon  Uis 
report  of  referees^  upon  the  whole  itBue,  without  the  aid  of  a  judge.  In  Ora^e* 
V.  Blanehard^  3  Code  Rep,,  25,  Willard,  J.,  says,  "  Whatever  doubts  formerly 
existed,  it  is  now  made  clear  that  a  judgment  may  be  entered  on  the  report  of  a 
referee,  in  the  same  manner  as  upon  the  decision  of  a  judge  when  the  oanae  is  tned 
by  him. 

a.  In  an  oases  where  a  report  of*a  referee  Is  required  for  the  purpose  of  enabliiif 
the  court  to  make  some  discretionary  order,  or  some  decree  thereon,  whetl&er  the 
order  directing  the  reference  be  made  upon  decree  or  upon  an  interlocutory  ap^- 
cation,  the  report  requires  to  be  confirmed  at  special  term,  before  it  is  adopted  as  the 
foundation  of  such  future  order  or  decree.  Griffin  v.  SUUtf  5  Pr.  R.,  305 ;  BeUmmt 
▼.  Smith,  1  Duer,  675. 

6.  Thus,  a  report  of  a  referee  made  upon  the  question  of  damages  ooosequoit 
upon  the  dissolving  an  injunction,  must  be  confirmed  (on  motion  at  special  term) 
before  the  court  can  entertain  an  application  to  prosecute  the  undertaking  given  on 
the  issuing  of  the  injunction.  lb.  See  note  to  section  224,  and  chapter  on  trial  by 
referees. 

c.  The  referee*s  report  of  the  amount  doe  in  mortgage  cases  most  be  oonfirmed 
at  special  term.    ^tsarlAout  v.  Curtii,  5  Pr.  R,  198. 

d.  A  judgment  upon  a  written  offer,  pursuant  to  section  385,  is  not  within  thii 
section,  aud  may  be  entered  without  the  previous  permission  of  a  judge.  HiU  v. 
NorOtropt  9  Pr.  R.,  525. 

e.  Where  there  is  an  issue  of  law  and  an  issue  of  fact,  no  judgment  can  be  so* 
tered  until  both  issues  are  disposed  of.  Matter*  v.  Barnard,  1  Code  Rep.,  N.  S., 
407  ;  6  Pr.  R.,  113. 

/.  Where  defendant  has  appeared,  plaintiff  cannot  settle  ex  parte  the  fom  «f 
the  judgment,  if  it  grant  special  relief.     3  Sand.,  724. 

See  note  to  section  347. 

§  279.  [234.]  Cflerk  to  keep  a  judgment  hook. 
The  clerk  shall  keep  among  the  records  of  the  court,  a  book 
for  the  entry  of  judgments,  to  be  called  the  "judgment  book." 

g.  By  Rule  4  of  the  Supreme  Court  Roles,  the  clerk  is  to  keep  other  books,  it 
which  to  enter  the  title  of  actions  and  special  proceedings,  the  minutes  of  the  oeort, 
dockets  of  judgments,  orders,  6lc, 

§  280.  [235.]  Judgment  to  he  entered  in  judgment  book. 

The  judgment  shall  be  entered  in  the  judgment  book,  and 
shall  specify  clearly  the  relief  granted,  or  other  determination 
of  the  action. 

A.  In  Schenectady  ^  Saratoga  Plank  Road  Co.  v.  Thatcher,  6  Pr.  R.,  236;  1 
Code  Rep.  N.  S.,  380,  it  was  held,  that  the  decision  of  the  court  in  writisf, 
when  filed,  is  not  the  entry  of  jndfrmeot,  but  that  in  such  a  case,  as  in  all  others,  tlie 
clerk  must  enter  the  judgment  in  the  judgment-book  ;  and,  per  Harris,  J.,  **I1ie 
clerk  has  supposed  that  in  a  case  like  this,  where  the  decision  of  the  judge  is  made 
in  writing  and  filed,  such  decision  is  a  sufficient  judgment  to  answer  the  reqaireownts 
of  the  statute.  Judging  from  the  rolls  returned  upon  appeals,  and  which  have  eons 
within  my  own  notice,  I  am  inclined  to  thiok  this  no  uncommon  error.  The  S79Ui 
iaetion  of  the  code  requires  the  clerk  to  keep  a  book  for  the  entry  of  judgments.  Iks 


§  281.]  ENTRY  OF  JUDGMENT.  417 

■noeeediog  wction  preioribes  the  entry  which  shall  be  made  in  the  jndgment-book. 
It  must  •  apecily  clearly  the  relief  granted,  or  other  determination  of  the  action.' 
Until  judgment  is  thns  entered,  the  clerk  is  not  authorized  to  make  np  the  judgment 
roll.  The  statate  requires  him, '  immediately  after  entering  judgment/  to  proceed  to 
make  up  the  roU ;  and  among  the  papers  neoeasary  to  constitute  a  complete  judgment 
roll,  is  *  a  oopy  of  the  judgment,'  that  is,  a  copy  of  the  entry  of  the  judgment  made  by 
the  clerk  in  the  judgment  book.  Such  entry  in  the  judgment  book  and  copy  in  the 
loQ  is  the  only  record  evidence  that  judgment  has  been  perfected.  The  judgment 
roll  in  this  case  is  defective  in  this  respect.  It  contains  the  decision  in  writing  re- 
quired by  the  267th  section  of  the  eoae,  but  not  the  judgment  to  be  entered  thereon, 
as  required  by  the  same  section."  And  see  Jjentilhon  y.  Mayor,  ^c,  of  New  York, 
1  Code  Rep.  N.S.I  11. 

a,  Ity  after  the  judgment  is  entered,  a  case  is  made,  it  may  by  order  be  annexed 
to  the  judgment  roll.  Lynde  v.  Cowenhoven^  3  Code  Rep.«  7 ;  4  ^.  R.,  327 ;  Ro* 
nouil  T.  Harrio,  1  Code  Rep.,  125  ;  and  Church  ▼.  Rhodes,  6  Pr.  R.,  285. 

b.  The  form  ef  a  judgment  for  sale  of  mortgaged  prem  ises,  is  prescribed  by  Rule 
47  of  the  Supreme  Court  Rules. 

Fees  for  entry  of  judgment,  see  section  312. 

§  281.  [236.]  (Amended  1849-1861-1852.)  Judgment  roU. 

Unless  the  party  or  his  attomej  shall  fiimish  a  judgment 
roll,  the  clerk,  immediately  after  entering  the  judgment,  shall 
attach  together  and  file  the  following  papers,  which  shall  con* 
stitute  the  judgment  roll : 

1.  In  case  the  complaint  be  not  answered  by  any  defendant, 
the  summons  and  complaint  or  copies  thereof,  proof  of  service 
and  that  no  answer  has  been  received,  the  report  if  any,  and  a 
copy  of  the  judgment ; 

2.  In  all  other  cases,  the  summons,  pleadings,  or  copies 
thereof,  and  a  copy  of  the  judgment,  with  any  verdict  or  re- 
port, the  offer  of  the  defendant,  exception3,  case,  and  aU  orders 
and  papers  in  any  way  involving  the  merits,  and  necessarily 
affecting  the  judgment. 

c.  It  ii  the  derk's,  and  not  the  attorney's  duty,  to  make  up  the  judgment  roll. 
RenouU  t.  HarrU^  1  Code  Rep.,  125.    And  see  section  422. 

d.  As  to  the  constituent  parts  of  a  record  under  the  former  law,  see  Kanouoe  ▼. 
Martin,  3  Code  Rep.,  124,  and  see  Antbon's  Law  Student,  p.  274. 

e.  The  bQl  of  costs,  notice  of  adjustment,  and  affidavit*of  disbursements,  should 
not  be  annexed  to  the  judgment  roll ;  and  if  they  are,  the  court  will  order  them  to 
betaken  o£  Schenectady  f  Saratoga  Plank  Ro,  Co.  r.  Thatcher,  I  Code  Rep., 
rr.  a,  380 ;  6  Pr.  R.,  226. 

/.  **  It  is  conceded  by  all  that  the  affidavit  and  order  of  arrest  are  no  part  of  the 
reoord,  and  should  not  be  engrafted  upon  it  or  entered  in  it  *  *  Why 
should  the  record  be  encumbeied  with  that  which  does  not  legitimately  belong  to  it  t" 
Wataoo,  J.,  Corwin  ▼.  Freeland,  2  Selden,  565. 

g.  Tha  affidavit  on  which  a  requisition  to  the  sheriff  to  take  personal  property  Is 
founded  (see.  207),  forms  no  part  of  the  judgment  roll  Kerrigan  r.  Ray,  10  Pr. 
B..  215. 

h.  The  proriaioiis  of  the  code  regnlatbg  the  mode  of  entering  the  judgment  and  the 
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filing  the  jndjjment  roll,  are  not  to  be  oomideied  imperatiTe,  but  merely  direetoiy. 
Stinuon  t.  Huggin§j  9  Pr.  B^  86. 

§  282.  [237.]  (Amended  1851.)  Judgments,  when,  and  hew 
to  be  docketed. 

On  filing  a  judgment  roll  upon  a  judgment  directing  in 
whole  or  in  part  the  payment  of  money,  it  naay  be  docketed 
with  the  clerk  of  the  county  where  it  was  rendered,  and  in  any 
other  county  upon  filing  with  the  clerk  thereof  a  transmpt  of 
the  original  ^'  docket,"  and  shall  be  a  lien  on  the  real  property 
in  the  county  where  the  same  is  docketed,  of  every  person 
against  whom  any  such  judgment  shall  be  rendered,  and  which 
he  may  ha/oe  at  the  tims  of  docketing  thereof,  in  the  county  in 
which  such  real  estate  is  situated,  or  which  he  shdU  acquire  at 
any  time  thereafter  for  ten  years  from  the  time  of  docketing 
the  same  in  the  county  where  it  was  rendered.  But  whenever 
an  a/ppeat  from  awy  judgment  shall  be  pending  and  the  under- 
taking reqmsile  to  stay  execution  on  such  judgm^ent  shaU  haw 
been  given,  and  the  appeal  perfected  as  provided  in  the  code, 
the  court  in  which  such  judgment  was  recovered  may,  on  specid 
motion,  after  notice  to  the  person  owning  the  judgment  in  such 
term^  as  they  shall  see  fit,  direct  an  entry  to  be  made  by  ^ 
clerk  on  the  docket  of  said  judgment,  that  the  same  is  ^^  securei 
on  appeal  ;^^  and  thereupon  it  shall  cease,  during  the  pendency 
of  the  appeal,  to  be  a  lien  on  the  red  property  of  the  judgment 
debtor  as  against  purchasers  and  mortgagees  in  good  faith. 

The  amefidment  ia  in  italic,  andia  aubatitnted  for  the  wnrda  "  from  the  time  of 
docketing  the  judgment  therein." 

a.  Thia  aection  appliea  to  jadgmenta  in  the  United  Statea  Coorta.    CrandeU  t. 
Croptey,  10  Leg.  Oba.,  1. 

6.  A  judgment  roll  deliTered  to  the  clerk  to  be  filed  before  the  hour  of  nine  o'6loek 
in  the  morning,  will  be  eonaidered  ai  filed  at  the  hour  of  nine.  No  preferenea 
can  be  gained  by  taking  a  judgment  roll  to  the  elerk'a  office  before  that  hoor.  10 
Wend.,  573. 

e.  The  perfecting  an  appeal,  and  giving  aeonrity  to  atay  proeeedinga  on  the  jttdg^ 
mentt  doea  not  prerentthe  reapondent  from  filing  tranacripta  of  the  jodigment  ap- 
pealed from.    Bulkley  y.  Keteltas,  1  Code  Rep.,  N.  S.,  119. 

d.  In  Fiteh  v.  Lmng9Um,  4  Sand.,  719,  it  waa  held  by  the  aaperior  court,  at 
general  term,  that  an  order  denying  a  motion  to  enter  on  the  docket  of  a  jodgoieat 
from  which  an  appeal  haa  been  brought,  the  worda  *'  aaew«cl  on  ai^wal,'*  ife  net  an 
appealable  order. 

e.  Thia  aection  doea  not  apply  to  judgmenti  docketed  befbre  July  10, 1651  fthe 
day  the  code  of  1851  took  efieot) ;  and  per  Boaworth,  J.,  «  The  98Sd  aectioa  d9&§ 
not,  in  iti  terma,  uneqniTooaUy  apply  to  judgmenti  rendered  and  docketed  before  it 
took  effect,  which  waa  on  the  10th  of  July,  1851.    I  do  not  think  we  afaonid  find, 
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from  the  langaage  of  tUaseotion,  that  the  legialatnre  intended  it  should  operate  upon 
judgments  previouel]^  docketed,  to  divert  liens  which  were  perfect  and  absolute  be- 
fore the  seetien,  as  amended,  took  effect  Quaekenbusk  t.  Danks,  1  Denio.  138,  S. 
C. ;  3  t&.,  594.  MeCraeken  y.  Hayward,  2  How.  IT.  S.  Rep.,  608.  Fitch  y.  £tv- 
ingMiun^  supra."    All  the  justices  of  the  court  concurred  in  this  decision. 

a.  In  a  subsequent  case  {Reynoldt  and  another  v.  DavU  andanother)^  decided 
by  BoBworth,  J.,  July  17,  1853  (not  reported),  it  appeared  that  the  action  was  com- 
menced before  the  code  took  effect(July  1, 1848),  that  judgment  was  obtained,  March 
18, 185S,  as  of  December,  1851,  and  a  transcript  filed,  March  20, 1852,  that  de- 
foodanti  had  appealed  to  the  court  of  appeals  and  given  security.  The  appellant 
moved  to  have  the  words  "  secured  on  appeal"  entered  on  the  docket  of  the  judg- 
menl  from  which  the  appeal  was  brought.  Bosworth,  J.,  granted  the  motion,  and 
nid,  "  It  is  quite  obvious  the  legislature  intended  that  the  amendment  to  section  282 
ohoiild  be  applicable  to  judgments  thereafter  rendered  in  suits  then  pending,  as  well 
in  tboee  commenced  before  as  subsequent  to  July  1,  1848.  The  view  thus  taken 
does  not  conflict  with  the  decision  of  this  court  in  Fiteh  v.  Livingtton,  4  Sand,  712. 
In  the  latter  case  the  judgment  had  been  rendered,  a  transcript  of  it  filed,  the  judg- 
ment docketed,  and  thus  a  lien  upon  the  lands  of  the  debtor  acquired  and  perfected 
before  s.  5182,  as  amended  in  1851,  took  effect  Granting  the  motion  in  that  case, 
would  have  given  to  the  statute  a  retrospective  efiect  by  which  a  perfected  security 
would  have  been  destroyed.  Oonstruing  it  as  prospectively  applicable  to  all  judg- 
ments snbaequeotly  rendered,  does  not  impair  any  pre-ezistiog  security,  nor  infringe 
vested  rights.  Such  a  construction  accords  with  the  reason  of  the  rtatute,  and 
with  the  obvious  meaning  of  its  terms." 

b.  A  judgment  does  not  loose  its  lien  upon  real  estate,  by  the  suffering  an  ex- 
ecution issued  thereon  to  lie  dormant  in  the  sherififs  handa  Afutr  v.  Leiteh,  7 
Barti.,  341.  No  indulgence  or  negligence  of  the  sherifiT  in  selling,  without  any  act  of 
the  plaintiff',  will  render  an  execution  dormant  as  to  sobsequent  pnrchasera  Talbert 
v.  MeUoHj  9  Sme.  &  M.,  9.  But  where  the  lien  of  a  judgment  had  ceased  by  lapse 
of  time,  the  court  will  interfere  in  a  summary  way  in  behalf  of  bona  fide  purchaserst 
and  order  a  perpetual  stay  of  execution,  unless  the  judgment  creditor  riiall  satisfy 
the  court  that  there  is  probable  cause  for  alleging  that  the  purchase  was  not 
bonia  fide.  The  mere  allegation  of  the  creditor  that  he  thinks  he  can  prove  that  they 
are  not  bona  fide  purchasers,  is  not  enough.     Wileon  v.  Smith,  2  Code  Rep.,  18. 

e.  By  laws  of  1846,  p.  134,  c.  122,  the  olerk  of  the  county  of  New  York,  may 
make  copies  of  the  dockets  or  transcripts  of  judgments,  which  copiei  are  to  have  the 
force  of  originals. 

d.  By  laws  of  1844,  p.  506,  c.  324,  a  4,  the  elerk  of  the  city  and  oonnty  of  New 
York  may  oharge  iix  cents  for  filing  a  transcript  and  docketing  judgment,  where 
aiieh  judgment  shall  be  recovered  in  the  superior  eonrt  of  the  city  of  New  York,  or 
in  the  court  of  common  pleas  for  the  city  and  county  of  New  York,  or  either  of  the 
eoonties  of  Westchester,  Roekland,  King's,  Queen's,  or  Richmond,  and  the  like  sum 
for  filing  a  transcript  and  docketing  a  judgment  of  the  supreme  court,  in  all  cases 
where  the  attorney  for  the  party  in  whose  favor  such  judgment  shall  be  recovered, 
•hall  reside  in  either  of  the  counties  of  New  York,  Kmg'%  Queen's,  Richmond, 
Rockkmdy  or  Westchester. 

s.  The  liens  of  judgment  creditors^  If  the  land  be  sold  on  a  prior  judgment,  are 
traasfierred  to  the  surplus^  which  must  be  applied  to  them  in  their  order  of  pri<^ty. 
AwerUl  y.  XoneJtt ,  6  Bark,  470. 

/.  The  test  of  a  right  to  docket  a  judgment  is  whether  there  is  a  right  to  issue 
«B  execution  upon  it  immediately,  and  therefore  a  judgment  for  sale  of  real  estate 
and  that  a  party  to  the  suit  pay  any  deficiency  cannot  be  docketed  nntil  such  de- 
^eiency  is  ascertained.    De  Agreda  v.  Mantel,  1  Abbott,  135—134. 

g.  Where  a  judgment  was  docketed  correctly  as  to  the  Christian  and  surname  of 

ilie  defendant,  but  incorrectly  as  to  the  initial  of  the  middle  name,  and  the  docket 

vras  afterward  corrected  on  motion, — ^held,  that  the  judgment  took  priority  as  a  lien 

firom  the  date  of  the  original  docketing,  as  against  a  subsequent  judgment  obtained 

ibofore  the  correction.    Oeller  v.  Hoyl,  7  Pr.  R.,  265. 
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a.  <^  The  Sopreme  Court,  the  Court  of  Chancery,  the  Soperior  Court  of  the  city 
of  New  York  and  the  aeferal  Mayors'  ConrtB  in  thia  State,  shall  respectiToly  hare 
and  poeaeH  the  aame  juriadietion  and  power  concemlog  tlie  doeketa  of  their  j  ndp;nieiiti 
kept  by  the  several  county  clerks,  which  the  supreme  court  posseeaoa  ooncemtof  the 
docket  of  its  judgment  in  the  officea  of  the  clerka  of  the  aaid  aupreme  court ;  and 
may  in  the  aame  caaea  direct  the  amending  and  correcting  of  such  doeketa,  and  the 
dooketbig  of  judgment  nutu  pro  tunc,  with  aaid  county  clerka ;  and  theaeveni  courts 
of  common  plena  of  each  of  thecountiea  in  thia  States  ahall  poaacas  the  like  jarii- 
diction  and  power  respecting  the  dockets  of  their  judgments  with  the  darks  of  otbcc 
conntiea."    Lawa  of  1844,  p.  92,  a.  7. 


TITLE  IX. 
Of  the  execution  of  the  judgment  m  Civil  Actions^. 

CHArrBE    I.    The  execntion. 

II.    Proceedings  supplementary  to  the  execution. 


Chapter  I.  , 

The  Ececution,* 

SxcTioii  283.    Execution  within  five  yeara,  of  oonrae,  aa  prescribed  by  this  title. 

284.  After  five  years,  to  be  iasued  only  by  leave  of  court.    Leave  hov 

obtained.    Execution  on  judgment  of  justices'  or  other  inferior 
courts  when  docketed,  how  issued. 
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287.  To  what  conntiea  execution  may  be  iasued. 
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290.  To  be  returnable  in  aixty  days. 

291.  Existing  lawa  relating  to  execnti<Mi  continued,  until  otherwise  pro- 

vided. 

§  283.  [238.]  (Amended  1849.)  Execution  wUhinfioe  yean, 
of  covTSSj  aa  jpreecribed  hy  this  tiile. 

Writs  of  execution  for  the  enforcement  of  judgments  as  now 


r 

*  h.  The  code,  in  my  judgment,  does  not  materially  change  the  law  as  it  previoaily 
existed  on  the  subject  of  executions,  except  that  it  prescribes  a  formula  for  the  writ; 
the  different  kinda  and  primary  object  remain  as  heretofore.  Per  Hubbard,  X,  in 
GridUy  v.  McCumher,  3  Code  Rep.,  211. 

c.  The  execution  must  follow  the  judgment,  and  be  warranted  by  it.  C^ffwia  t. 
Freelmmd,  6  Pr.  K.,  241. 
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used,  are  modified  in  conformity  to  this  title,  and  the  party  in 
whose  favor  judgment  has  been  heretofore  or  shall  hereafter 
be  given,  may  at  any  time  within  five  years  after  the  entry  of 
judgment,  proceed  to  enforce  the  same  as  prescribed  by  this 
title. 

a.  This  section  is  snbstitnted  for  seoUoii  1^8  in  the  code  of  1848,  the  language 
of  which  differs  from  this,  and  was  held  not  to  be  applicable,  except  by  consent,  to 
judgments  rendered  before  the  code  took  effect.    Merritt  ▼,  WiHg,  2  Code  Rep., 
20 ;  4  F^.  R.,  14. 

b.  This  and  the  next  section,  however,  are  held  to  apply  as  well  as  to  judgments 
rendered  before  the  code  took  effect,  as  to  those  renderea  in  actions  commenced  un- 
der the  code.  Cattkill  Bank  v.  Sandford,  2  Code  Repl,  68  ;  4  Pr.  R.,  101 :  Swift 
T.  De  WUt,  1  Code  Rep.,  25;  3  Pr.  R.,  280;  Clark  ▼.  Hutehinwn,  1  Code  Rep., 
127. 

€.  This  section  not  only  enlarges  the  time  within  which  an  execution  may  be  issued 
without  leave  of  the  eourt,  from  two  to  ^veyean,  but  takes  away  the  30  days'  sus- 
pension of  the  right  to  issue  it,  and  now,  in  all  oases,  executions  may  be  issued  im- 
mediately on  perfecting  judgment,  and  at  any  time  within  five  years  thereafter.  Per 
Gridley,  J.,  in  Swift  ▼.  De  Witt,  supra. 

d  After  five  years  no  execution  can  be  issued  without  leave  of  the  court  upon 
motion,  except  by  consent  of  the  defendant,  in  which  case  execution  may  issue  with- 
out any  order  from  the  court.  Hulbert  t.  Fuller,  3  Code  Rep^  55 :  Currie  v.  iVoyes, 
1  Code  Repi,  N.  S.,  198. 

e.  Where  an  execution  has  been  issued  under  the  old  law,  upon  a  judgment  dock- 
eted under  the  law  [prior  to  the  passage  of  the  code],  and  returned  unsatisfied,  an 
aliat  or  pluriet  execution  may  issue  as  heretofore,  without  an  order  of  the  courts 
thangfa  more  than  five  years  may  have  elapsed  since  the  entry  of  judgment.  Pierce 
T.  Crane^  3  Code  Rep.,  21 ;  4  Pr.  R.,  257. 

/.  But  where  a  creditor's  suit  was  instituted  before  the  passage  of  the  code  of 
1848t  *nd  a  receiver  appointed,  and  an  assignment  made  to  such  receiver,  and  the 
plaintiff,  after  the  code  w^into  effect,  issued  and  levied  an  aliae  fieri  faeia$  on  prop- 
erty  covered  by  such  receivership,  the  court  set  aside  such  levy  unless  the  plaintiff 
waived  his  receivership,  and  dismissed  his  creditor's  suit.  Oouzerneur  v.  Warner ^ 
%  Sand.,  624. 

g.  The  fiftct  th(it  an  execution  was  issued  within  five  years  after  the  entry  of 
judgment,  does  not  justify  the  issuing  of  an  execution  in  the  nature  of  an  aliae  after 
the  expiration  of  five  years,  without  the  leave  of  the  court  first  obtained.  Currie 
T.  JV^syes,  1  Code  Rep.,  N.  S.,  198. 

A.  Where  an  execution  issued  against  the  property  of  two  joint  debtors  has  been 
levied  on  the  property  of  one  of  them,  the  plaintiff  will  not  be  allowed  to  counter- 
mand it  and  issue  a  new  execution  for  the  purpose  of  making  a  levy  upon  the  sole 
property  of  the  other  defendant.    MeCkain  v.  MeKeon^  2  Dner,  645. 

Execution  againet  property  of  a  deceaeed  judgment  debtor, 

i.  Where  a  sole  defendant  dies  after  judgment  and  before  execution,  no  execu* 
tjoo  can  Msue  within  one  year  after.  But  where  the  judgment  is  against  several  de- 
fendants, the  death  of  one  dues  not  stay  execution  against  the  surviving  defendanik 
19  Wenil.,  644. 

j.  By  laws  of  1850,  cap.  295,  p.  639,  it  is  enacted,  that  "notwithstanding  the 
death  of  a  party  after  judgment,  execution  thereon,  a|[ainst  any  property,  lands,  ten- 
ements, real  estate,  or  chattels  real,  upon  which  such  judgment  shall  be  a  lien,  either 
St  law  or  in  equity,  may  be  issued  and  executed  in  the  same  manner  and  with  the 
auna  efieet  as  if  he  were  still  living,  except  that  such  execution  cannot  be  issued 
^within  a  year  after  the  death  of  the  defendant,  nor  in  any  case  unless  upon  permis- 
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rioD  granted  by  the  sarrogatA  of  the  county,  who  has  joriadietion  to  grant  admniia* 
tration  or  letten  teatamentary  on  the  estate  of  the  deceased  jadgment  debtor,  whibh 
anrfogate  may,  on  anffieient  oaoae  shown,  make  an  order  gnnting  permiBsion  to  mmo 
SDch  execution  as  aforesaid ; "  and  the  aet  applies  to  all  jodgmenU^  whether  ren- 
dered before  or  after  its  passage  (April  10,  ISiSO). 

Execution  in  favor  of  a  doeeaoed  judgment  creditor, 

a.  Where  it  appeared  that  a  transcript  of  a  jadgment  was  6]ed  in  April,  1844, 
and  that  in  January,  1850,  an  execution  on  snch  judgment  was  iasned  by  coder  of 
tibe  court ;  and  it  further  appeared,  that  at  the  time  of  making  snch  order  the  plaints 
iff  had  been  dead  upwards  of  three  yean ;  and  it  did  not  appear  that  the  partiea  who 
procured  the  order  to  issue  the  execution  were  the  Wal  representatiyes  of  the  de- 
ceased ;  at  a  general  term  of  the  supreme'court, — ^WiTlard,  Hand,  Cady,  and  Allen, 
JJ.—- Hand,  i.,  in  deliyertng  the  decision,  said  he  was  inclined  to  think  the  execution 
a  nullity;  and  he  added,  "  Under  our  former  system^  an  execution  could  have  been 
actually  issued  after  the  death  of  the  Judgment  debtor,  if  it  were  tesCed  befoia. 
Center  y.  Billinghuret^  1  Cow.,  33  ;  Hay  y.  Foio2er,  1  Pr.  R.,  127.)  But  it  was 
irregular  if  tested  after  his  death.-  {Htafy  y.  Parrur,  6  T.  R.,  867^;  Hre^itcr  y. 
Langmoody  7  t6.,  80;  StywuU  y.  Brooko^  10  Wend,  SI ;  NiehoUo  y.  Ckafmmt,  9 
ib^  453 ;  2  Sauad.^.,  6  n.,  1  and  6 ;  1  Tidd,  1029 ;  1  Burr.  (IV,  282.)  My  firat  imptea- 
aions  vfom  that  tUs  was  yoidable,  and  not  yoid.  {Patrick  y.  Johnoonf  3  Ley.,  403; 
Blanchney  y.  Bent  4  Q.  B.  R.,  707.)  ^  Generally,  thia  court  will  not  intariera  with 
matters  of  practice  and  discretion  of  an  inferior  court  Bnt  in  this  caae  nan  canataf, 
but  the  [parties  who  issued  this  executioa]  were  merely  stranger^  intemaddliag 
with  the  property  and  ooncemsof  others,  and  taking  the  property  [of  the  judgment 
debtor],  and  appropriating  it  to  their  own  use  without  right  or  authorityt  ondar  a 
misuse  of  the  forms  of  law,  in  the  name  of  a  deceased  person.  There  ia  nothing  in 
the  code  to  warrant  the  proceeding.  £yen  if  a  suit  or  suggestion  npon  the  reoori 
waa  unnecessary,  at  least  the  personal  representatiyes  [of  the  deceased  judg^nest 
creditor]  should  apply  for  the  execution,  i  No  one  authorized  to  receiye  the  debt  ud 
acknowledge  satisfaction,  appears  in  this  caae."    Billinger  y.  Ford,  14  Barb.  250. 

b.  An  execution  cannot  issue  on  a  judgment  after  the  death  of  the  judgment 
creditor.  The  remedy  to  enforce  the  judgment  is  an  action  by  the  executor  of  the 
judgment  creditor — praying  a  judffmeut  that  he  be  at  liberty  to  iasne  execution  on 
the  judgment  in  the  name  of  such  executor  to  be  levied  of  any  landa  which  thede> 
fendant  held  when  the  judgment  waa  docketed.    Thuroton  y.  King^  1  Abbott,  127. 

c.  After  the  death  of  a  judgment  creditor  hia  executors  moyed,  on  nolioe  ta  the 
judgment  debtor,  for  leave  to  issue  execution  on  the  judgment ;  the  motion  waa  de- 
nied—Jay  v.  Martine,  2  Duer,  654  ^  and  per  Bosworth,  J.  "  Sections  283, 284, 1 
understand  to  be  applicable  to  those  judgments  only  to  which  the  partiea  are  all  liv- 
ing— In  all  such  cases,  an  execution  will  be  allowed  to  be  issued  on  motion.  An 
execution  cannot  issue  in  favor  of  or  affainst  a  dead  man.  It  cannot  i«ne  in  favor 
of  tiie  repreeentatives  of  a  deceased  plaintiff  nntil  there  is  a  judgment  to  authonse 
and  anpport  it.  Their  title  to  the  judgment,  and  V>  enforce  it,  Is  to  be  estaUiriied 
not  by  motion*  but  by  an  action  under  ch.  2,  tit  13,  of  the  code,  a.  428.  *  *  *  *  An 
assignee  of  a  judgment,  if  the  plaintiff  be  dead,  can  undoubtedly  now  maintam  an 
action  to  obtain  judgment,  that  he  have  execution  of  the  original  judgment  (Came- 
ron y.  McKay,  6  Pr.  R.,  372.)  "    lb. 

Execution  againet  Exeeutore. 

d.  An  execution  against  property  on  a  judgment  against  execntom,  must  direct 
the  sheriff  to  collect  the  judgment  ont  of  the  persanal  estate  of  the  teataior,  naming 
him,  in  the  hands  of  the  defendanta  aa  his  executors.  It  is  not  enough  in  snoh  a  oaaa 
that  in  the  execution  the  defendanta  are  described  aa  executora,  becauae  this  akuie 
wiU  not  prevent  the  aheriff  levying  on  the  individual  property  of  the  executors.  The 
second  subdivision  of  section  289  is  imperative  that  the  execution  shall  reqoiie  tha 
officer  to  satisfy  the  judgment  out  of  the  property  which,  according  to  the  jads- 
ment,  is  liable  for  its  payment.    If  at  the  time  of  issuing  the  execution  the  defma- 
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aal't  aoooanti  hmve  been  **  rendered  and  eettled ; "  it  is  nnnecenary  to  proenre  ao 
order  of  the  rarrogate  granting  leave  to  iflsae  the  ezecntion.  But  the  execution  can 
i«ae  only  for  the  earn  that*shaTl  have  appeared,  on  the  settlement  of  ench  aocoante, 
to  have  been  a  jnst  proportion  of  the  assets  applicable  to  the  judgment,"  2  R.  8. 
88,B.S2.  Thia  provision  of  the  revised  statutee  is  still  operative.  (Code,  s.  471.) 
Olnuttad  v.  Vredenhurg,  10  Pr.  R.,  217. 


a.  Thejodgment  record  should  be  actually  filed  before  execution  can  issue.  5  Wend. 
109;  90  Johns.  R.,  307 ;  2  R.  8.,  284  [360],  s.  11 ;  but  it  may  be  ordered  to  be  filed 
nunc  pro  tunc,    3  Cow.,  39  28  Wend.,  566. 

b.  On  receipt  of  the  writ  the  sheriff  is  required  to  endorse  thereon  the  year, 
month,  day,  and  hour  when  he  received  it.    2  R.  8.,  288  [364],  s.  10. 

§  284.  [239.]  (Amended  1849, 1851.)  After  jive  years,  to  he 
issued  only  hy  leave  of  court.    Leave,  how  obtained. 

After  the  lapse  of  five  years  from  the  entry  of  judgment, 
an  execution  can  be  issued  only  by  leave  of  the  court,  upon 
motion,  with  personal  notice  to  the  adverse  party,  unless  he  le 
absent  or  nonresident,  or  cannot  be  found  to  make  stich  service, 
in  wMoh  case  such  service  may  be  made  by  publication,  or  in 
aucA  other  manner  as  the  court  shaU  direct.  Such  leave  shall 
not  be  given  unless  it  be  established  by  the  oath  of  the  party, 
or  other  satisfactory  proof,  that  the  judgment  or  some  part 
thereof  remains  unsatisfied  and  due. 

When  the  judgment  shall  have  been  rendered  in  a  court  of 
justice  of  the  peace,  or  in  a  justice's  or  other  inferior  court  in 
a  city,  and  docketed  in  the  office  of  the  clerk  of  the  county, 
the  application  for  leave  to  issue  execution  must  be  to  the 
county  court  of  the  county  where  the  judgment  was  rendered, 
or  in  the  city  and  county  of  Kew  York  to  the  court  of  common 
pleas  of  that  city  and  county. 

The  amendments  of  1851  are  in  italic, 

c.  These  provisions  (sections  281,  284)  are  new.  Per  Mason,  J.,  in  Piiretr. 
Crane  J  4Pr.  R.,  257 ;  3  Code  Rep.,  21.  They  are  clearly  for  the  benefit  of  the  de- 
fendant alone ;  and  if  he  sees  fit  to  waive  them,  he  may  do  so.  Per  Shankland,  J.,  in 
Huihert  V.  FuUcr,  3  Code  Rep.,  55;  and  therefore  if  the  defendant  consent  thereto, 
mn  exeootion  may  issue  nfter  the  lapse  of  five  years  from  the  entry  of  jndgmenL     Jb. 

d.  On  a  motion  nnder  thb  section  for  leave  to  issue  execution,  if  the  judgment  debtor 
denies  that  any  thing  is  due  upon  the  judgment  (or  that  leas  is  dne  than  is  claimed 
fay  the  judgment  creditor),  the  court  before  granting  tiie  motion  will  refer  the  matter 
to  s  referee  to  report  what,  if  any  thing,  is  doe  upon  the  judgment  CaifkiU  Bank 
r,  Sandford^  2'Code  Rep.,  58  \  4  Pr.  R.,  101 :  and  if  it  Is  considered  a  proper  case 
for  granting  the  motion,  the  court  will  direct  tnat  on  filing  the  report  ef  the  referee 
witn  the  county  clerk,  the  judgment  creditor  be  at  liberty  to  issue  ezecntion  for  the 
amount  reported  due.    lb, 

e.  When  the  satisfaction  of  a  judgment  was  produced  by  the  sale  upon  the  execu- 
tion of  real  estate  supposed  to  belong  to  the  judgment  debtor,  and  it  was  afterwards  dis- 
eoTcred  that  he  had  no  title,  and  that  none  was  obtained  by  the  purchaser,  an  order 
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of  the  rapreme  court  vaoatiog  the  Mtii&ctioD  and  authorizing  a  new  execution  ma 
affirmed.    Suydam  ▼.  Holden,  Court  of  Appeals,  October,  1853. 

See  note  to  aeotion  5283. 

§  285.  [240.]  (Amended  1849.)    Other  judgments  haw  en- 
forced. 

Where  a  judgment  requires  the  payment  of  money,  or  the 
delivery  of  real  or  personal  property,  the  same  may  be  enforced 
in  those  respects  by  execution,  as  provided  in  this  title.  Where 
it  requires  the  performance  of  any  other  act,  a  certified  copy 
of  the  judgment  may  be  served  upon  the  party  against  whom 
it  is  given,  or  the  person  or  officer  who  is  required  thereby  or 
by  law  to  obey  the  same,  and  his  obedience  thereto  enforced. 
K  he  reftLse,  he  may  be  punished  by  the  court  as  for  a  con- 
tempt. 

a.  Where  the  plaintiff  brought  hia  action  to  compel  the  defendant  to  nuke  or  ac- 
knowledge aatiafaotion  of  a  mortgage,  and  the  defendant  lerved  notice  that  judgment 
might  be  entered  as  prayed  for  in  the  complaint,  which  waa  accordingly  don»— -held 
on  motion  by  the  plaintm  for  an  order  to  oompel  the  defendant  to  execute  auch  aa- 
tia&ction  that  auch  a  motion  waa  unneceeMry;  the  judgment  (if  correctly  entered)  con- 
tained the  proper  order,  and  the  mode  of  enforcing  it  waa  by  proceeding  under  il  385L 
The  defendant  ahould  be  aeryed  peraonally  with  a  oopy  of  the  judgment.  A  tran- 
aoript  aerred  on  the  defendant'a  attorney,  with  a  perunal  demand  upon  the  defendant, 
waa  influffioient.    Fto  ▼.  Van  Evra,  9  Pr.  R,  148. 

§  286.  [241.]  (Amended  1849.)  The  diferent  kinds  qf  eee- 
civtian. 

There  shall  be  three  kinds  of  execution ;  one  against  the 
property  of  the  judgment  debtor;  another  against  his  person; 
and  the  third  for  the  delivery  of  the  possession  of  real  or  per- 
sonal property,  or  such  delivery  with  damages  for  withholding 
the  same.  They  shall  be  deemed  the  process  of  the  court,  but 
they  need  not  be  sealed  nor  subscribed,  except  as  prescribed 
in  section  289. 

6.  A  00.  M.  ia  au  execution  within  the  meaning  of  the  act  of  1842,  amending  the 
reviaed  atatutes  ao  aa  to  require  executiona  to  be  iaaued  within  30  daya  after  the  time 
wheUf  by  law,  auch  executiona  should  be  iasued,  and  the  S23d  section  of  the  act  oMi- 
cerning  courta  held  by  joaticea  of  the  peace.    Fo*  v.  iimea,  6  Barb.  356. 

§  287.  [242.]  (Amended  1851,  1852.)  To  what  couniies 
execution  may  be  isstied. 

When  the  execution  is  against  the  property  of  the  judg- 
ment debtor,  it  may  be  issued  to  the  sheriff  of  any  county 
where  the  judgment  is  docketed.  When  it  requires  the  de- 
livery of  real  or  personal  property,  it  must  be  issued  to  the 
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sheriff  of  the  county  where  the  property,  or  some  part  thereof, 
is  fiitnated.  Executions  may  be  issued  at  the  same  time  to  dif- 
ferent counties. 

Heal  property  adjudged  to  he  aold^  must  he  sold  in  the 
cotirUy  where  it  lieSj  hy  the  sheriff  of  the  county ^  orhya  referee 
appointed  hy  the  court  for  that  pwrpoee^  and  thereupon  the 
sheriff  or  referee  rrmst  execute  a  cowoeyance  to  the  purchaser ^ 
which  conveyance  shdU  he  effectual  to  pass  the  rights  and  inter- 
ests of  the  parties  adjudged"^  to  he  sold. 

a.  The  amendment  of  1851  is  the  addition  of  the  part  in  iiiAie,    The  amendment 
of  1853  eonaiflted  of  the  omiision  of  the  words  hy  lAe  d$€f%t  where  the  asterisk  is 


placed.    The  words,  **  in  the  property,''  most  be  nndentood  between  the  words 
^*  yart%€9  "  and  "  adjuiged,^^  in  the  last  line  of  this  section. 

6.  An  ezeention  which  directs  the  seizure  of  real  property,  in  a  county  in  which 
the  judgment  has  not  been  docketed*  is  irregular ;  but  such  an  execution  against 
personal  property  only  is  regular,  and  the  court  will  permit  an  execution  to  be 
amended  by  striking  out  the  direction  to  seize  real  property.    Stephens  ▼.  Browning, 

1  Code  Repi,  123. 

c.  Where  the  lien  of  a  judgment  has  cease^  by  lapse  of  time,  the  court  will  grant 
a  perpetual  stay  of  execution  in  laYor  of  a  purchaser,  without  notice.  WiUen  ▼.  Smith. 

2  Code  Bep.,  18. 

See  Supreme  Court  Rule  51. 

§  288.  [248.]  (Amended  1849.)  Ececutum  against  the  per- 
soriy  in  what  cases^  a/nd  when. 

If  the  action  be  one  in  which  the  defendant  might  have 
been  arrested,  as  provided  in  section  179  and  section  181,  an 
execution  against  the  person  of  the  judgment  debtor  maj  be 
issued  to  any  county  within  the  jurisdiction  of  the  court,  after 
the  return  of  an  execution  against  his  property  unsatisfied  in 
wbole  or  in  part. 

dL  In  an  action  to  reeoTcr  the  price  of  goods  sold,  the  complaint  set  out  acts  of 
fraud  by  the  defendant,  such  as  would  have  entiUed  the  plaintiff  to  an  order  of  arrest 
at  any  time  before  the  judgmentt  but  no  order  of  arrest  had  been  applied  for.  The 
defendant  did  not  answer  ;  and  the  plaintiff  moTed  for  leave  to  insert  in  his  judg- 
ment a  direction  for  the  issuing  of  an  execution  against  the  defendanVs  body ;  but 
Hand,  J.,  refused  the  motion,  on  the  ground  that  no  such  direction  was  necessaryt 
as  the  plaintiff's  right  to  issue  such  an  execution  already  appeared  by  the  complaint. 
Thej  udgment  need  not  specify  the  particular  kind  of  execution  to  be  issued.  Cooney 
▼.  Van  Ken»$elaer,  1  Code  Rep.,  38.  How  it  would  have  been  in  this  case,  had 
the  defendant  put  in  an  answer  denying  the  firand,  it  is  not  necessary  now  to  decide. 

e.  But  where  the  fraud  in  contracting  the  debt  did  not  appear  on  the  pleadings, 
or  by  the  proceedings,  the  plaintiff  obtained  jndfjment  and  issued  execution  against 
the  defendant's  property,  which  was  'returned  unsatisfied,  and  the  plaintiff  then, 
without  any  order  of  the  court,  issued  an  execution  iM^unst  the  body  of  the  defend- 
ant ;  on  motion  to  set  aside  the  execution,  the  plaintiff,  in  opposition  thereto,  showed, 
by  aflUayit,  that  the  defendant  had  been  guilty  of  fraud  in  contracting  the  debt,  the 
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flubjeet  of  the  aciioa, — the  ooort,  Edmondei  J.i  set  tnde  the  ezeeiitioB«  and  taid, 
''  A  defendant  can  in  no  oaee  be  arreeted  in  an  action  on  contraoty  witkont  a  jiid|;e'e 
erder«  The  mere  fact  that  the  debt  hae  been  fraudulently  contracted  is  not  enoo^ 
to  warrant  an  arrest  That  fact  must  be  accompanied  by  a  judge's  order,  and  an 
undertaking.  All  three  of  these  requisites  must  unite  to  justify  an  arreet  This  is 
what  section  288  means  when  it  says,  'might  have  been  anested  as  prorided  in 
sections  179  and  181.'"    Squir9  ▼.  Flynn,  2  Code  Bep.,  117. 

e.  In  Chridley  v.  JlfeCtim6er,  3  Code  Rep.,  911,  the  action  arose  out  of  cootraet ; 
and  the  defendant  was  held  to  bail,  at  the  commencement  of  the  action,  for  aD^«d 
fraud.  The  complaint  contained  allegations  of  fraud  eommit^  by  the  defeodaiiL  The 
caose  was  referred,  and  the  referee  reported  merely  tlmt  the  defendant  was  indebted 
to  the  plaintiff  in  a  sum  specified,  saying  nothing  about  fraud.  Tlie  plaintiff  enterad 
judgment  tod  issued  an  execution  a^^ainst  the  d^epdaitt^  property,  and,  on  that  exe- 
cution being  returned  unsatisfied,  without  any  order  of  the  court  issued  an  execution 
against  the  defendant's  perron.  On  the  defendant's  motion,  that  execution  was  set 
aside  $  and,  per  Hubbard,  J., ''  The  important  question  is,  whether  an  exeoution 
against  the  person  can  be  based  on  an  order  of  arrest  dehor$  the  judgment.  The 
principle  of  the  execution  in  this  oaee  is,  that  the  debt  was  fraudulently  contiacted 
or  concurred.  There  is  no  snch  distinct  STerment  or  inme  presented  in  the  complaiBt 
It  is  true,  that  some  of  the  partnership  efibcti,  whioh  form  a  portion  of  the  phiintiff's 
olaim»  are  allowed  to  haTa  been  frandnleatly  converted  ;  but  it  is  to  be  Dhserred 
that  the  aotion  is  not  troT^r,  but  assumpsit ;  and,  bssides,  this  averment  of  frand  has 
relation  only  to  a  part  of  the  indebtedness  oought  to  be  recovered.  The  judgment, 
therefore,  does  not  authorize  the  ea,  «a."  [This  case  of  Oridley  v.  MeCum^tr  m 
certainly  overruled  by  the  decision  of  the  court  of  appeals  in  Carwin  v.  Freeiamd^  S 
Selden,  560.] 

6.  In  Cheney  v.  Oarhutt  (5  Pr.  R,  467),  the  action  was  for  goods  sold.  The 
complaint  contained  no  allegation  of  any  frand,  or  any  other  matter  to  authorixa  sa 
execution  against  the  persou.  The  defendant  was  arrested  at  the  oommencemeBt 
of  the  action.  The  defendant  did  not  answer.  The  plaintiff  had  judgment;  and, 
after  an  execution  against  property  was  returned  unsatisfied,  issued,  without  any 
order  of  the  court,  an  execution  against  the  person  of  ths  defendant  A  motion  to 
set  such  execution  aside  was  denied  by  Welles^  J.,  ^nd  he  said,  "  I  am  satisfied  the 
plaintiff  was  regular." 

c.  Again,  in  Maeien  v.  SeovUl  (6  Pr.  R.,  515),  the  complaint  alleged  that  the 
defendant,  on  the  sale  of  a  horse  to  the  plaintiff,  had  fraudulently  warraiUed  it  soaad. 
The  answer  denied  this  allegation.  On  the  trial,  a  fraudulent  representation  on  the 
part  of  the  defendant,  was  proved.  The  cause  was  tried  by  the  court,  and  the  iaet 
that  fraud  was  proved  was  inserted  in  the  decision  and  formed  part  of  tAc  record. 
The  plaintiff  had  judgment ;  and,  after  execution  against  the  property  was  retomed 
unsatisfied,  he,  without  any  order  of  the  court,  issued  an  execution  against  the  net* 
son ;  and  Harris,  J.,  held,  that  the  plaintiff  was  regular  in  so  doing.  He  said,  <*  As 
I  understand  the  S88th  section  of  the  code,  an  execution  against  the  person  of  a 
judgment  debtor  may  be  issued  in  any  ease  in  which  the  d^endant  might  bsfae 
judgment  have  been  arrested  under  the  provisions  of  the  chapter  relating  to  aneift 
and  bail.  Whether  an  order  for  the  arrestof  the  defendant  bad  in  fact  been  obtained, 
is  wholly  iflunaterial.  The  criterion  is,  the  right  to  snch  an  order.  Upon  this 
point  I  am  unable  to  concur  in  the  views  of  Mr.  Justice  Edmonds,  aa  expnssed  ia 
Squire  v.  Flynn  (supra).  The  criterion  is  not,  whether  in  any  case  an  order  had 
been  obtained ;  but  in  every  ease  it  is,  whether  it  might  have  been  obtained.  Kor 
can  I  concur  in  the  opinion  expressed  by  Mr.  Justice  Hnbbtfd  in  QridUy  v.  Me- 
Cumber  (supra),  that  the  complaint  should  always  show  that  the  defendant  is  liable 
to  arrest  I  think  it  is  shown  conclusively,  by  Blr.  Justice  Welles  in  Cheney  v.  Gar' 
butty  that  it  was  never  intended  that  the  facts  whioh  rendered  the  defendant  lisUe 
to  arrest  must  be  stated  in  the  complaint.  By  the  code,  the  practice  is  intended  to 
be  left  as  formerly ;  that  is,  a  party  must  determine  for  himself  whether  or  not  be 
may  issue  execution  against  the  person."  Maeten  v.  SeovUl,  supra ;  and  Harris, 
J.,  expressed  his  adherence  to  this  view  in  Field  v.  Moree^  7  Pr.  R,  16. 

d.  In  Corism  v.  Freeland,  6  Pr.  R.,  341,  it  was  held,  at  a  general  terai.  That 
an  order  of  arrest  before  judgment  is  in  no  case  a  justification,  or  evidence  of  a  justifi* 
cation,  for  an  execution  against  Uie  person.    Overruled,  3  Selden,  560. 
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a.  It  has  been  decided,  that  in  tn  aotion  for  criminal  conyenation  with  the 
plaintiff's  wife,  where  no  order  of  arrest  had  iseaed  before  judgment,  on  judgment 
for  tbeplainttffi  and  an  ezecnUon  against  property,  (banded  thereon,  being  returned 
unsalisfied,  the  plaintiff  may  issae  execution  against  the  body  of  the  defendant, 
without  any  order  of  the  court  for  the  purpose.  The  judgment  and  return  of  ^e 
ezeeution  against  the  property  unsatisfied,  is  a  sufficient  authority)  for  the  issuing 
an  ezeeution  against  the  body.  Delamater  ▼.  Ruaellt  2  Code  Rep.,  147 ;  4  Pr.  R., 
234  And  a  like  decision  was  made  in  the  case  of  Burkle  ▼•  Elli,  4  Pr.  R.,  288 ; 
3  Code  Rep^  148,  which  was  an  action  against  a  common  carrier,  for  *<  earelesMnetBt 
negUgmee,  and  improper  condueV* 

h.  A  judgment  for  plaintiff  in  an  action  to  recover  the  possession  of  real  estate, 
and  the  mesne  profits,  and  on  execution  against  property  returned  unsatisfied,  does 
not  antboriae  the  issuing  an  execution  against  the  person.  Fullerton  y.  FitZ' 
geraid^  18  Barb.  441 ;  10  Pr.  R.,  37. 

e.  To  justify  the  arrest  and  imprisonment  of  a  defendant  upon  an  execution,  it  is 
not  aeoesaary  that  the  record  should  show  the  liability  dT  the  defendant  to  arrest 
It  is  sufficient,  if  an  order  for  his  arrest  in  pnrsnanee  of  sections  179  and  181  has 
been  obtained,  and  remains  in  force.    Cortoin  y.  Freeland,  3  Selden,  560. 

d.  Whetiier  an  arrest  on  execution  could  be  justified  where  the  action  waa  one  in 
which  the  defendant  might  have  been  arrested,  by  virtue  of  an  order  under  section 
79  and  181,  but  in  which  no  such  order  had  in  feet  been  obtained,  Qu^nre  ?    lb, 

#.  A  defendant  arreated  on  an  execution  against  the  P^non,  may  be  discharged  by 
payim^  the  amount  of  the  levy  to  the  sheriff  or  the  plaintiff's  attorney.  But  the 
dterin  eannot  discharge  the  party  arreated)  on  his  giving  security.  6  Cow.,  465 ; 
1  i&y  46 ;  5  Wend.,  207 ;  9  JohnsL  R.,  263.  And  the  attorney  has  no  power  to 
gire  a  discharge  except  on  an  actual  payment.  8  Johns.  R.,  361 ;  0  t6.,  51 ;  21 
Wend.,  362;  7  Cow.,  739. 

/.  If  the  defendant  do  not  discharge  the  execution ,  he  may  be  admitted  to  the  liber- 
ties  of  the  jail,  on  executing  a  bond  to  the  sheriff.  2  R.  S,  2d  ed.,  352  ;  19  Johns., 
R,  233 ;  7  t6.,  168  ;  6  t6.,  121  ;  15  t6.,  256 ;  12  t6.,  88.  The  liberties  of  the  city 
of  New  York  are  "  all  the  city  and  county  of  NewTork."  In  other  oountiea 
(witb  some  few  exceptions)  the  liberties  are  designated  by  the  courts  of  common 
pleas  fer  eaeh  county,  and  are  not  to  exceed  500  acres  in  extent  See  2  R  S.,  4th 
ed,  677. 

g.  The  effect  of  takhig  the  body  of  aparty  in  execution,  la  as  a  general  rule,  a  sat« 
isfaetion  of  the  judgment  1  Cow.,  56  ;  9  Wend.,  241 ;  11  ib„  41 ;  5  ih.,  58-240. 
But  if  the  party  die  in  execntioo,  or  is  rescued  or  improperiy  discharged,  a  new  exe- 
cntion  nay  issne.     Wesson  y  Chambirlain,  3  Coms.,  331. 

h,  A  voluntary  discbarge  of  the  party  arrested  is  a  discharge  of  the  judgment 
5  Johns.  R.,  364;  6  Cow.,  171 ;  3  Wend.,  184.  If  a  party  is  discharged  on  the 
ground  of  irregolarity  in  the  execution,  a  new  execution  may  iss^e  on  the  judgment. 
5  Wend.,  90;  3  Adol.  &  £1.,  N.>,  1. 

i  When  any  defendant,  at  the  time  judgment  shall  be  rendered  against  him  in 
any  court  of  record,  shall  be  in  the  custody  of  a  sheriff  or  other  offioer,  either  upon 
prooaes  in  the  suit  in  which  such  judgment  shall  have  been  rendered,  or  upon  being 
sorrendered  iii  discbarge  of  his  bail  in  such  suit,  the  plaintiff  in  such  judgment  shau 
ebaige  soch  defendant  in  execution  thereon,  within  three  months  after  Uie  last  day 
of  the  term  next  following  that  at  which  such  judgment  ahall  have  been  obtained. 
And  where  any  defendant  ahall  be  in  custody  upon  a  surrender  in  discharge  of  his 
bail,  made  after  a  judgment  obtained  agvnst  him«  and  such  bail  shall  be  thereupon 
exonerated,  the  plaintiff  in  such  judgment  shall  charge  such  defendant  in  execution 
thereon,  within  three  months  after  such  surrender,  or  if  an  execution  against  the 
property  of  auch  defendant  shall  have  been  issued*  within  three  months  after  the 
retnm  day  of  such  execution.  (2  R.  S.,  4th  ed.,  787,  a  36.)  And  if  any  plaintiffsh  all 
neglect  ao  to  charge  any  defendant  in  execuUon,  as  required  in  (he  last  section,  such 
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defendant  may  be  discharged  from  onitody  by  a  sapenedeaa,  to  be  allowed  by  any 
judge  of  the  ooort  in  which  snch  judgment  liiall  have  been  obtained,  unleaa  good 
cauoe  to  the  contrary  be  shown ;  and  after  being  so  discharged,  such  defendant 
shall  not  be  liable  to  be  arrested  upon  any  execution  which  shall  be  israed  upon  such 
judgment    (lb.,  s.  37.) 

a.  A  plaintiff  who  fails  in  an  action  of  tort,  in  which  the  defendant  ma  hohk 
to  airest,  is  liable  to  an  execution  against  his  person,  although  the  defendant  was  not 
in  fact  arrested,  and  no  order  has  been  made  for  the  plamtiff's  arrest,  or  for  an  exe- 
cution against  his  pereon.  Kloppenburg  v.  Neefuo,  4  Sand.,  655.  And  in  Cor- 
win  ▼.  Freeland,  6  Pr.  R.,  245,  Shankland,  J.  said,  ''The  defendant's  right  to  im- 

E risen  the  plaintiff  for  costs^  depends  upon  the  question  of  the  fdaintiff  ti  right  to 
ave  imprisoned  him  in  case  the  judgment  had  been  for  the  plaintiff.  The  rights  of 
each  party  to  an  execution  against  the  body  of  the  other  are  made  reciprocal  by  sec- 
tion 288." 

§289.  [244.]  (Amended  1849.)  Form  of  the  execution. 

The  execTition  must  be  directed  to  the  sheriff,  or  coroner 
when  the  sheriff  is  a  party  or  interested,  subscribed  by  the 
party  issuing  it,  or  his  attorney,  and  must  intelligibly  refer  to 
the  judgment,  stating  the  court,  the  county  where  the  judg- 
ment roll  or  transcript  is  filed,  the  names  of  the  parties,  the 
amount  of  the  judgment  if  it  be  for  money,  and  the  amount 
actually  due  thereon,  and  the  time  of  docketing  in  the  county 
to  which  the  execution  is  issued,  and  shall  require  the  officer 
substantially  as  follows : 

1.  If  it  be  against  the  property  of  the  judgment  debtor,  it 
shall  require  the  officer  to  satisfy  the  judgment  out  of  the  per- 
sonal property  of  such  debtor,  and  if  sufficient  personal  prop- 
erty cannot  be  found,  out  of  the  real,  property  belonging  to  him 
on  the  day  when  the  judgment  was  docketed  in  the  county,  or 
at  any  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands 
of  personal  representatives,  heirs,  devisees,  legatees,  tenants  of 
real  property,  or  trustees,  it  shall  require  the  officer  to  satisfy 
the  judgment  out  of  such  property. 

3.  If  it  be  against  the  person  of  the  judgment  debtor,  it 
shall  require  the  officer  to  arrest  such  debtor  and  commit  him 
to  the  jail  of  the  county,  until  he  shall  pay  the  judgment  or 
be  discharged  according  to  law. 

4.  If  it  be  for  the  delivery  of  the  possession  of  real  or  per- 
sonal property,  it  shall  require  the  officer  to  deliver  the  posses- 
sion of  the  same,  particularly  describing  it,  to  the  parly  enti- 
tled thereto,  and  may  at  the  sam^  time  require  the  officer  to 
satisfy  any  costs,  damages,  or  rents  and  profits  recovered  by 


\ 


§  289.]  EXBOunoN.  429 

the  same  judgment  out  of  the  personal  property  of  the  party 
against  whom  it  was  rendered,  and  the  value  of  the  property 
for  which  the  judgment  was  recovered,  to  be  specified  therein ; 
if  a  deliveiy  tiiereof  cannot  be  had,  and  if  sufficient  personal 
property  cannot  be  found,  then  out  of  the  real  property  be- 
longing to  him  on  the  day  when  the  judgment  was  docketed 
or  at  any  time  thereafter,  and  shall  in  that  respect  be  deemed 
an  execution  against  property. 

«.  An  aliag  ezoention  on  a  judgment  obtained  before  the  code  went  into  eflbot« 
eommsnded  the  sheriff,  as  before  he  was  commanded,  that  he  canse  to  be  made,  $420^ 
the  amoont  of  the  judgment,  and  the  endorsement  was  to  levy  this  amount  and  inter- 
est from,  Ac,  and  that  he  have  those  moneys  before  our  joatioes  of  the  supreme 
ooort,  within  sixty  days  from  the  receipt  of  said  execution,  to  render  to  the  plaintiff^ 
&0.  The  defendant  moTed  to  set  aside  the  execution  for  defect  in  its  form.  The 
eonri  denied  the  motion,  and  laid  the  execution  was  a  substantial  compliance  with 
the  statute,  and  that  if  it  had  been  defective  in  form,  the  court  would  have  amended 
it  under  secUon  173  or  176.  Pierce  ▼.  Crane,  4  Pr.  R.,  257;  3  Code  Rep.,  21; 
Park  ▼.  Church,  5  Pr.  R.,  381  ;  1  Code  Rep.,  N.  S.,  47. 

&  An  execution  to  affect  real  property  cannot  israe  until  a  transcript  has  been 
filed,  but  an  execution  against  personal  property  may ;  and  an  execution  may  issue 
against  peisonal  property  only.  Section  289  does  not  prevent  this.  And  where  an 
ezeeotion  issued  against  real  and  pereonal  property,  before  any  transcript  of  the 
judgnMut  had  been  6led,  the  oonrt,  on  motion  to  set  aside  the  execution,  held  the 
execution  irregular,  but  instead  of  setting  it  aside,  permitted  it  to  be  amended,  mak- 
ing it  against  personal  property  only.     Stephen$  v.  Browning,  1  Code  Rep.,  123. 

e.  Objections  to  an  execution  that  it  was  not  iHued  in  the  "  name  of  the  peo- 
ple,*' nor  tested  in  the  **  name  of  the  chief  justice,*'  nor  any  judge,  and  was  not  on 
its  lace  returnable  within  sixty  days,  were  overruled  ;  the  last  objection  because  the 
execution  had  an  endorsement,  directing  the  aheriff  to  return  the  execution  within 
slx^  days.    Parh  v.  Church,  supra. 

d.  It  is  not  necessary  to  recite.  In  an  execution  against  the  person,  the  facts  which 
anthorixethe  arrest,  to  wit:  the  nature  of  the  action  and  tlie  return  of  an  exeoation 
against  propert j  unsatiafied ;  but  it  ia  aufficient  if  thoae  facta  exiat.  Huichineon  r. 
Brandt  Court  of  Appeala,  December,  1853. 

s.  Where  the  execution  a^nst  the  person  pursued  the  form  prescribed  by  sec- 
tion 289,  subd.  3,  except  that,  mstead  of  requiring  the  sheriff  to  commit  the  defend- 
ant to  the  Jul  of  the  county  until  he  should  pay  the  judgment  or  be  discharged  ac- 
eording  to  law,  it  required  the  sheriff  to  commit  the  defendant  "  to  the  jail  of  aaid 
oonnfty  of  Madiaon  until  he  ahall  pay  the  said  judgment  aoeordiog  to  law,''  omitting 
the  words  "  or  be  discharged,"  it  was  held  the  execution  was  yalid,  and  the  effect  of 
the  execution  was  the  same  with  or  without  the  omitted  words.  In  either  case  the 
sheriff  would  be  bound  to  liberate  the  priaoner  when  diacharged  according  to  law. 
Ib» 

/•  It  ia  not  necessary  (although  it  is  better  so  to  do)  to  atate  in  an  execution 
againat  the  person,  the  nature  of  the  action.  Fuller  ton  v.  Fitzgerald,  10  Pr.  R., 
37  ;  18  Barb.,  441. 

g.  Where  the  execution  is  issued  in  an  action  against  two  jomt  debtors^  and  in 
which  only  one  of  the  defendants  has  been  served  with  proceaa,  the  execution  may 
be  in  farm  against  both  the  defendants,  but  should  be  eadoraed  with  a  direction  to 
the  sheriff  not  to  levy  on  the  eole  property  of  the  defendant  not  aerved.  2  R,  8., 
4th  ed.,  626. 

A.  Aa  to  the  form  of  an  execution  to*  collect  an  installfflent,  doe  on  a  judgment 
by  oonfesaion,  aee  aection  384. 
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§  290.  [245.]  (Amended  1849.)  To  he  ret/umable  in  $ixiy 
days. 

The  execution  shall  be  returnable  within  sixty  days  after  its 
receipt  by  the  officer,  to  the  clerk  with  whom  the  record  of 
judgment  is  filed. 

a.  It  is  not  neoMnry  that  an  execution  «honld  remain  in  the  hands  of  the  offieei 
lAxxf  daya.  The  return  eannot  be  sooner  compelled ;  but  the  olfioer  may,  of  oonrse, 
at  his  own  risk,  letnm  it  sooner,  if  he  is  prepared  to  say  there  is  no  pitperty.  Jfe- 
rangt  v.  Edwarit^  1  Smith,  415.  A  sheriiFis  bound  by  law  to  return  an  exeeatioB 
according  to  the  requisition  of  the  statute,  at  his  peril  If  be  neglects  it,  he  lenden 
himself  liable  to  an  attachment  or  an  action  at  the  election  of  the  party  agnieTed ; 
and  in  all  cases  the  onus  la  on  the  sheriff  to  excuse  the  de&nlt  YTiissv  -^TWrightt 
9  Pr.  R.,  460. 

h.  If  the  sheriff  does  not  make  the  return  before,  or  at  the  espiratioD  of  the  aizlr 
days,  the  execution  creditor  may,  after  the  expiration  of  sixty  days,  aerve  him  wiu 
a  notice  to  return  same  within  ten  days,  or  show  cause,  at  a  special  term  tobedeslfBa- 
ted  in  such  notice,  why  an  attachment  should  not  issue  against  him.  See  Rale  6  of 
Supreme  Court  Rules.  The  special  term  designated  must,  of  oonne^  he  one  to  be 
held  at  or  after  the  expiration  of  the  ten  days  during  which  the  sheriff  may  ratoni 
the  execution. 

c.  It  is  the  duty  of  a  sheriff  to  return  process  to  the  proper  ofliee,  eitherpenonally, 
by  deputy,  or  by  mail.  Or  it  may,  at  the  request  of  the  attorney  of  the  eseeatioe 
creditor,  be  returned  to  such  attorney.  If  the  process  be  returned  by  mail,  the  sheriff 
roust  prepay  the  postage  on  the  letter  inclosing  such  process,  as  the  oomty  deck  is 
not  bound  to  pay  the  postage  on  a  letter  containing  process.  JenkimM  ▼.  McOiU^  5 
Pr.  R.,  205.    Laws  of  1850,  c.  235,  s.  3,  p.  404,  p.  304,  mmU. 

%  291.  [246.]  (Amended  1849,  1851.)  EaoUting  laws  rela- 
ting to  execution  continued^  until  otherwise  provided. 

Until  otherwise  provided  bj  the  legislature,  the  existing  pro- 
visions of  law  not  in  conflict  with  this  chapter,  relating  to  ex- 
ecutions and  their  incidents,  the  propsrty  UoMe  to  sale  on  sBseeu- 
tionj  the  sale  and  redemption  thereof,  the  powers  and  rights  of 
officers,  their  duties  thereon  and  the  proceedings  to  eiiforce 
those  duties,  and  the  liability  of  their  sureties,  shall  apply  to  the 
executions  prescribed  hj  this  chapter. 

Amendmeni9. 

The  amendment  of  1851  consists  in  the  substitution  of  the  words  in  italic  for  the 
word  "  including  J* 

d.  The  section  before  amendment  was  identical  with  section  346  of  the  code  of  1848, 
which,  it  was  said,  did  not  repeal  section  238,  now  283,  and  was  said  to  interpret 
itself  and  clearly  show  what  class  of  *'  existing  proTisions  of  law  relating  to  eiecn- 
tions  and  their  incidents  "  was  meant.  SMi  v.  DeWiit,  1  Code  Repi,  35;  S  Pr. 
a,  880. 

Effect  oftkit  Section. 

«.  '*  I  apprehend  that  section  291  restricts  the  operation  of  executions,  and  the  lery 
and  sale  under  them,  to  their  former  well-understood  and  cleai^y  deiBaed  linita." 
Per  Johnson  J.,  in  The  People  t.  Hurlbut,  I  Code  Rep.,  K.  &,  79. 
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Sxitiing  prom9ion9  of  Law, 

a.  The  •nBiing  proTuioni  of  law  relating  to  ezecatiooB  and  their  incidents,  the  prop- 
erty liable  to  Bale  on  ezeentlon,  the  sale  and  redemption  thereof,  the  powers  and 
rights  of  offioen^  their  doties  thereon,  and  the  powers  and  rights  to  enforce  those  du- 
ties, aboTe  referred  to,  will  for  the  most  part  be  foand,  2  R.  S.  3d  ed.,  pp.  457  to 474, 
inelimye;  Laws  of  1846,  p.  164;  t&.,37l;  Laws  of  1847,  p.  91:  ib.,  508;  Laws  of 
1850,  p.  499 }  ih.  p.  639 }  Laws  of  1851,  p.  S34. 

Execution  Generally. 

d.  The  dzeeution  caonot  be  levied  on  a  Snnday.    1  R.  S^  675,  s.  58. 

e.  An  exeootion  is  not  Toid  for  the  reason  that  it  is  issned  by  an  attorney  other 
than  the  one  by  whom  the  judgment  was  recovered,  nor  wHl  the  ezeontion  be  set 
aside  for  irregularity  on  that  ground  alone.    Cook  v.  Diekereon,  1  Duet,  679. 


d.  Where  an  execution  issned  against  two  joint  debtors  has  been  levied  upon  the 
property  of  one  of  them,  the  plaintiff  will  not  be  allowed  to  countermand  it  and  issue 
anew  ezeention  for  the  purpose  of  making  a  levy  upon  the  sole  property  of  the  other 
defendant.    MeCkain  v.  MeKeon,  9  Duer,  645. 

e.  Where  an  execution  debtor  agrees  with  a  deputy  sheriff  that  on  the  latter 
relinqnishing  specific  property  at  the  time  actually  levied  upon,  other  property  oidered 
by  the  debtor,  on  his  receiving  it,  shall  be  substituted  as  the  subject  of  the  levy,-.- 
th«  agreement  is  void.    Shelion  v.  Wetierveltt  1  Duer,  109. 

/.  Where  such  property  is  received  by  the  debtor  and  substituted  after  the  return 
day  of  the  execution,  the  sheriff  acquires  no  valid  lien  upon  it,  and  a  subsequent 
bonafid€  mortgage  of  it  will  acquire  a  title,  good  as  against  the  sheriff.    lb. 

g.  Bnt  where  property  is  substituted  before  the  return  day  of  the  execution  and 
levi^  npk  the  levy  is  good,  although  the  previous  agreement  for  substituting  it  is 
void.     h. 

ft.  Where  several  executions  are  isiued  against  the  same  defendant,  that  which 
baa  been  first  delivered  to  the  sheriff  must  be  first  executed,  and  shall  have  prefer- 
once,  notwithstanding  a  former  levy  under  another  execution ;  but  if  a  levy  and  sale 
shall  have  been  made  under  such  other  execution,  before  an  actual  levy  under  the 
execntioa  first  delivered,  the  latter  will  lose  its  priority.    (3  Goms.  451.) 

».  If  the  sheriff  die  or  be  removed  from  office  before  the  execution  is  satisfied,  his 
under*sheriff  is  required  to  proceed  thereon,  in  the  same  manner  as  the  sheriff  might 
have  done.    2  R.  &,  4th  ed.,  623. 

j.  The  judgment  binds  the  real  estate  Drom  the  time  of  docketing;  bnt  goods  and 
chattels  are  bound  only  from  the  time  of  the  deliveiy  of  the  execution  to  toe  sheriff 
to  be  executed,  except  in  the  hands  of  bona  fide  purohasen  without  notice.    11 
Wend.  548 ;  8  Johns.  R.  446 ;  12  <6.,  320;  16  t6.,  287 ;  5  Deaio,  198. 

k.  Where  a  judgment  waa  perfected  in  Columbia  county,  and  a  transcript  sent  to 
tho  elerfc,  and  execution  (against  both  real  and  personal  property)  to  the  sheriff  of 
Greeoo  oennty,  on  the  same  day,  bnt  the  execution  was  received  one  day  before  the 
transcript  was  docketed,— held  that  the  execution  became  operative  in  the  hands  of 
the  ahei^from  the  time  the  judgment  was  actually  docketed  in  Greene  county,  and 
took  priority  from  that  time.    Stout^nhutgh  v.  Vandonburgh^  7  Pr.  R^  229. 

Levy  on  peroonal  property, 

L  An  the  penonal  property  of  the  judgment  debtor,  except  such  as  is  exempt  by 
spooal  vnviaion  of  law,  and  except  cbooee  in  action  (Hansom  v.  Miner^  1  Code 
Re|x,  N.  a,  98),  things  fixed  to  the  freehold  (5  B.  ^  A.,  625 ;  1  D.  &  R.,  247 ;  1 
B.  dt  B.  y  506),  are  li&le  to  be  seixed  and  sold  by  the  sheriff  on  an  execution  against 
the  property ;  bnt  growing  trees,  fruit,  and  grass,  cannot  be  taken  on  an  execution, 
1  Baib.,  542.  In  the  property  liable  to  execution  is  includod  the  interest  of  the 
judgment  debtor  in  goods  pledged  (6  Hill,  485)  or  mortgaged  (Hull  v.  Camley^  1 
Abbott,  158).  And  a  sheriff  holding  an  execution  against  a  pledgor,  may  by  virtue  there- 
of take  the  property  pledged  ont  of  the  hands  of  the  pledgee  into  his  own  posse* 
and  aell  the  right  and  interest  of  the  pledgor  therein ;  and  after  a  sale  in  such  a 
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the  pledgee  ii  entitled  to  the  poeNnion  of  the  property  antil  the  purohuer  tedeeoe 
it  from  the  pledgee.     Stiefr.  Hart,  1  Comi.  20. 

a.  The  interest  of  a  bailee  or  pledgee  for  aeoarity  in  goodi  in  hie  pn—enion  mty 
be  taken  and  sold  on  execution  against  him.  The  pnrehMer  obtains  his  right  tad 
interest  in  the  goods  pledged.     Saul  y.  Kruger,  9  rr.  R,  569. 

6,  Bills  or  other  OTidenoes  of  debt  issued  by  any  moneyed  corporation,  or  by  the 
goyemment  of  the  United  States,  and  circulated  as  money,  also  cuxrent  gold  and  al- 
Ter  coin,  may  be  seized,  but  is  not  to  be  sold ;  and  the  exemption  of  fixtores  does 
not  extend  to  fixtures  for  the  purposes  of  trade.  10  Barb.,  157,  496.  On  an  os- 
oution  against  joint  pro^rty,  individual  property  cannot  be  taken.  9  Hill,  904.  Q& 
an  execution  against  one  of  two  partners,  the  sheriff  may  seize  the  entire  partDeniiup 
effects,  and  sell  the  interest  therein  of  the  judgment  debtor  (24  Wend.,  389  ;  2  HiD, 
47 ;  4  f6.,  161),  and  the  purchaser  becomes  a  tenant  in  common  with  the  other 
partner. 

e.  To  constitute  a  valid  levy  the  goods  must  be  in  view  of  the  sheriff,  and  sabj«et 
to  his  immediate  disposition  and  control.  19  Wend.,  495;  2  Hill,  666:  9  Barb., 
619  ;  16  ib,,  585. 

d.  Within  a  reasonable  time  after  the  levy,  the  sheriff  should  sell  the  gpodi 
seized  (5  Cow.,  390;  2  »6.,  139  ;  4  Wheat,  503).  He  most  give  six  days'  uotiee 
of  sale,  by  fastening  up  written  or  printed  notices  thereof  in  three  pnbtic  places  of 
the  town  where  the  sale  is  to  be  had.  The  omission  to  give  notice,  or  giving  an  ia- 
Buffident  notice,  does  not  affect  the  validity  of  any  sale  to  a  bona  fide  purchaser 
without  notice.  The  sale  must  be  by  auction,  between  the  hours  of  9,  A.  M.,  tsd 
sunset,  at  the  place  where  the  soods  are  situate ;  and  a  sale  after  sunset  wooldbe 
void.  Camriek  v.  Meyere,  14  mrb.,  9.  The  property  mnst  be  preeent,  and  within 
view  of  those  attending  the  sale,  and  be  specially  designated  (4  Barb.,  484),  and 
must  be  sold  in  such  lots  as  are  best  calculated  to  bring  the  highest  price.  And  rssl 
and  peisonal  estate  must  not  be  sold  together;  the  sale  may  ho  postponed,  17  Johos. 
R.,115;  ti.,  332;  15  t6.,  430,  n;  14  t6.,  352;  21  Wend.,  169;  18  t&.,61l;3 
Cow.,  139, 189, 190.  The  sheriff  or  his  deputy  cannot  be  purchaaen,  but  a  turnkey 
or  assistant  jailor  may  (4  Wend.,  474),  and  so  may  the  plaintiff. 

e.  If  the  plaintiff  becomes  a  purchaser  the  sheriff  may  deliver  the  goods  to  him 
without  payment  21  Wend.,  169 ;  17  Johns.  R.,  332 ;  15  t6.,  430,  n  ;  and  see  IS 
Wend.,  74. 

/.  A  sale  may  be  set  aside,  and  a  re-sale  ordered.    18  Wend.,  611. 

g.  The  sheriff  may  also  levy  his  fees  and  poundage  for  collecting,  on  $250  or  lesi. 
2  cents  and  5  mills  per  dollar ;  and  for  every  dollar  above  92S0, 1  cent  and  2i  mxlk 
per  dollar.  For  advertising  sale,  (2  00 ;  and  if  the  execution  be  stayed  or  setUed 
after  sale  advertised  and  before  sale,  $1 ;  mileage,  6  cents  per  mile,  for  going  only, 
to  be  computed  from  the  oourt-honse  of  the  oounty. 

A.  On  a  levy  beioe  actually  made,  the  sheriff's  right  to  poundage  attaches  on  the 
whole  amount  directed  to  be  levied ;  and  he  is  not  deprived  of  his  right  by  the  ja^- 
ment  being  satisfied  without  sale,  nor  by  any  arrangement  between  the  parties,  aer 
fay  the  property  levied  on  being  encumbered  be]rend  its  value.  1  Pr.  R.,  151 :  17 
Wend.,14;  1  Caines  R,  192;  5T.R.,470;  4M.&S.,256;  1  Code  Rep.  N.  &, 
226.  But  the  sheriff  cannot,  after  the  judgment  is  satisfied,  sell  the  goods  of  the 
judgment  debtor  to  collect  his  poundage ;  he  must  collect  it  of  the  judgment  ereditoL 
4  Wend.,  474.  Where  necessary  a  new  execution  will  be  wdered  for  the  ahenff'k 
benefit,  19  Wend.,  79. 

t.  A  sheriff  holding  several  executions  against  the  same  debtor,  received  at  dif- 
ferent times,  cannot  be  required  to  treat  those  first  received  as  donnant,  merely  be- 
cause the  plaintiff  therein  gave  to  the  sheHfi*  a  written  consent  that  he  migfat  ad- 
journ a  sale  under  them  for  forty-seven  days  after  their  return  day,  there  being  so 
agreement  giving  to  the  debtor  a  delay,  or  the  use  or  benefit  of  the  pn^wrty  in  the 
mean  time.    Paton  v.  Weetervelt,  2  buer,  362. 

j.  A  bond  of  indemnity  given  to  the  sheriff  upon  execution,  is  not  invalidated 
by  the  fact  that  it  was  given  after  levy  and  sale.     Weetervelt  v.  Froeit  1  AUMtt,  74 
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L$ny  on  and  ioU  of  real  estate. 

&  If  the  aala  of  the  goods  and  chattel!  of  a  defendant  doee  not  realise  miffioient 
to  aatiafy  the  ezeentioo,  the  Bheriff  may  cause  the  deficiency  to  be  made  of  the  real 
estate  of  the  execntion  debtor,  owned  by  him  at  the  time  of  docketing  the  judgment 
or  at  any  time  afterwards,  in  whose  hands  soever  the  saoae  may  be. 

b.  The  objection  that  the  real  estate  of  one  of  two  defendants  cannot  he  sold  on 
an  execotioa  while  the  eo-defoadant  has  sufficient  personal  property  in  the  comity  to 
satisfy  the  ezeoatioo,  can  only  be  raised  by  the  party  whose  land  b  sold,  if  it  can  be 
urged  by  any  one.    Smith  v.  MeChwan,  3  Barb.,  404 

c  An  eitate  at  will  or  by  snffisrance  cannot  be  sold  under  an  execntion,  nor  an 
intefest  in  a  oontraot  for  leasing  or  purchasing  land     Bigelow  y.  Fmehy  17  Barb., 

dL  The  beneficial  intexest  of  a  eeetui  oae  truet  in  lands  cannot  be  sold  on  a  judg- 
ment and  execution  at  law.     Wright  t.  j)ouglase,  3  Barb.,  555. 

c  The  sale  of  a  mere  equitable  interest  is  a  nnllity.  €hrifin  ▼•  Speneer,  6  Hill, 
535 ;  and  see  6  Barb.,  116, 129 ;  10  Paige,  562  ;  2  Barb.  Ch.,  458. 

/.  The  mode  of  leTying  upon  real  estate  is,  to  give  notice  of  sale.  5  Hill,  998. 
Thia  notice  must  be  adverlLed  for  six  weeks  suceessively,  prsTious  to  the  sale,  as  fol- 
lows: 

1.  A  written  or  printed  notice  of  the  sale  must  be  &stened  up  in  three  pnUic 
plaeea  in  the  town  where  such  real  estate  b  to  be  sold ;  and,  if  the  sale  be  in  a  town 
different  from  that  in  which  the  premises  to  be  sold  are  situated,  such  notice  must 
also  be  Astened  up  in  three  public  places  of  the  town  in  which  the  premises  are 
ntoated 

2.  A  eopy  of  such  notice  must  be  printed  once  in  each  week,  in  a  newspaper  of 
the  county,  i  tbere  be  one. 

3.  K  there  be  no  newspaper  printed  in  such  county,  and  the  premises  to  be  sold 
are  not  occupied  by  any  person  against  whom  the  execution  is  ivued,  or  by  some 
peiuon  holding  tbe  same  as  tenant  or  purchaser  under  such  person,  then  such  notice 
most  be  publvSied  in  tbe  State  paper  once  in  each  week. 

g.  The  execution  creditor  is  not  liable  to  the  printer  for  advertisements  ordered 
by  th«  sheriff.    Raney  t.  Weed,  8  Sand.,  577. 

h.  The  notice  must  describe  the  real  estate  with  common  certainty,  by  setting 
Jofth  the  name  of  the  township  or  tract,  and  the  number  of  the  lot,  if  there  be  any, 
and  if  there  be  none,  by  some  other  appropriate  description.  The  penalty  for  taking 
down  or  defacing  the  notice  (unless  on  satnfaction  of  the  execntion,  or  by  consent 
of  the  parties),  ii  950. 

«.  At  the  time  and  place  dengnated  in  the  notice  of  sale,  the  sheriff  b  to  proceed 
to  sell  the  premises  at  public  auction,  to  the  highest  bidder ;  a  mere  levy  being  no 
satisfaotion,  until  a  nle  b  made.  14  Wend.,  260 ;  4  Hill,  619.  The  sale  must  be 
between  the  hour  of  9  A.  M.  and  sunset,  and  a  sale  after  sunset  would  be  void. 
C^mrieh  v.  Meyere,  14  Barb.,  9.  If  the  real  estate  offered  for  sale  consists  of 
•evaral  known  lots,  or  parcels,  such  lots,  tracts,  or  parcels  muit  'be  separately  ex- 
posed tor  sale ;  and  if  any  person,  olaiming  to  be  the  owner  of  any  portion  of  such 
estate,  or  of  such  lots,  tracts,  or  parcels,  or  either  of  them,  shall  require  such  portion 
to  be  exposed  for  sale  separately,  the  sheriff  must  expose  the  same  for  sale  accord- 
ing. 

j»  No  more  of  any  real  estate  shall  be  exposed  for  sale  than  b  necessary  to  satbfy 
the  execution.  6  Wend.,  522.  The  equity  of  redemption  of  a  mortgager,  cannot  be 
sold  nnder  an  execution  on  a  judgment  recovered  for  a  debt  secured  by  the 
morlgafe.    6  Hill,  15. 

ft:  If  the  adverUsement  of  sale  be  upon  one  execution,  the  sheriff  cannot  sell 
under  that  and  another  execution  coming  subsequently  into  hb  hands  (3  Cow., 
334) ;  nor  can  he  sell  real  and  personal  property  together  without  discrimination. 
17  Johns.  R.,  116. 

2.  The  sheriff  cannot  convey  a  title  to  the  purchaser  nntil  the  expbadon  of  the 
time  aHowed  t^  law  for  the  redemption  of  the  property.    All  that  the  porohaser  re- 
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ceirea  bb  eTidenoe  of  hie  title  ii  an  official  ceriifieate  of  the  lale,  anbscribed  by  the 
eherifl^  containing  a  particular  deaoription  of  the  premisea  aold,  the  price  bid  for  each 
diatinct  lot  or  parcel,  the  whole  consideration  money  paid,  and  the  time  when  the  nk 
will  become  absolnte,  and  the  purchaser  be  entitled  to  a  conyeyanoe.    9  Cow.,  185. 

a.  A  duplicate  of  this  certificate  must  be  filed  in  the  office  of  the  derk  of  the 
county  in  which  the  sale  was  made,  within  ten  days  after  the  sale. 

b.  The  sheriff's  certificate  may  be  amended,  on  motion  to  the  court,  1  Cow, 
430  ;  13  Wend.,  29. 

c.  Where  the  sheriff  sold,  among  other  lots,  a  lot  to  which  the  defendant  in  the 
execution  had  no  legal  title,  bnt  an  equitable  interest  only  arising  under  a  contrsct 
for  pnrchase, — held,  that  the  sheriff's  certificate  of  aale  might  be  amended  by  strik- 
ing out  of  it  snch  lot    Richards  v.  Varnum,  8  Pr.  R.,  79. 

d.  The  title  of  a  bona  fide  purchaser,  without  notice,  will  not  be  affected  by  any 
irregularities  in  the  execution,  if  it  authorizes  the  sheriff  to  sell,  and  is  founded  apou 
a  aubsistiug  judgment  1  Cow.,  622 ;  4  Barb.,  180.  Thus,  the  neglect  of  the  shefiiF 
to  levy  nntil  after  the  return  day  of  the  writ  (13  Johns.  R.,  97  ;  18  t6.,  7),  or  the 
omission  to  give  due  notice  of  the  sale,  or  the  taking  down  or  defacing  of  the  notice, 
or  omitting  to  file  the  certificate  of  sale  (5  Cow.,  269),  will  not  prejudice  the  title  oft 
pnrchaser  in  good  faith  without  notice.  But  if  a  judgment  be  satisfied,  the  power 
to  sell  under  it  ceases ;  and  should  a  sale  in  such  case  take  place,  even  a  bona  JUe 
purchaser,  without  notice,  will  acquire  no  title.  2  Hill,  566.  And  where  one  por- 
chased  lands  at  a  sheriff's  sale,  under  a  judgment  which  he  knew  was  satiafiedi  ni 
then  assigned  the  sheriff's  certificate  to  another  for  a  valuable  eonsideretion,  aad 
without  notice,  it  was  held  that  the  Utter  acquired  no  title,  as  against  a  porehaHr 
under  a  junior,  unsatisfied  judgment    lb, 

e.  In  some  cases,  the  court,  on  application  of  the  plaintiff,  will  set  aaide  the  sde, 
and  order  a  re-sale  of  the  property.  12  Wend.,  253  ;  2  t6.,  260 ;  7  Cow.,  367;  I 
Pr.R.,  112. 

./.  In  Mulks  V.  Allen  (12  Wend.,  253),  the  oourt  vacated  a  sale  where  the  pliia- 
tiff  had  inadvertently  bid  a  sum  less  than  the  amount  intended.  In  Smtih  v.  HMi- 
son  (1  Cow.,  430),  the  sheriff  was  permitted  to  amend  his  certificate  by  inasitiiv 
therein  a  parcel  of  land  which  he  had  sold  on  execution,  but  had  omitted  to  mentisa 
in  the  certificate.  Bo,  the  docket  of  judgment  has  been  corrected  where  a  mistake 
of  the  clerk  occurred  in  the  amount  of  the  judgment  Hunt  v.  Grant,  19  Wend., 
90 ;  Bixby  v.  Mead,  18  Wend.,  fil  1.  In  Wright  v.  Hooker,  4  Cow.,  415»  a  deputy 
had  by  mistake  advertised  the  defendant's  farm  for  sale,  at  the  house  of  the  defend- 
ant, upon  a  fi,  fa.,  under  a  wrong  description ;  bnt  he  sold  the  farm,  and  gave  a 
certificate  of  sale,  by  a  full  and  correct  description,  including  the  number  of  the  lot 
T*he  sale  took  place  not  at  the  defendant's  actual  dwelling-house,  bat  at  his  late 
dwelling-house.  Ihe  deputy  swore  that  he  acted  in  good  foith ;  and  a  motbn 
made  to  vacate  the  ssle,  which  was  granted  by  the  court  on  payment  of  costs. 

Redemption,  when  and  how  effected, 

g.  Within  one  year  from  the  sale,  the  person  agaiost  whom  the  exeontlon  ia 

and  whose  right  and  title  were  sold,  or  his  heir  or  devisee,  or  grantee,  by  paying  Is 
the  purchaser,  his  personal  representatives,  or  assignees,  or  to  the  sheriff,  the  amoast 
bid  on  the  sale,  with  interest  at  ten  per  cent  from  the  sale ;  upon  which  paymeot 
being  made,  the  sale  of  the  premises  so  redeemed,  and  the  certificate  thereof,  shall 
be  null  and  void. 

A.  After  the  expiration  of  aoch  period  of  one  year  (meaning  365  days),  the  right 
of  the  debtor,  or  hia  grantee,  heir,  or  devisee,  to  redeem  is  gone  (1  Wend.,  46); 
bnt  within  three  months  thereafter,  any  creditor  of  the  person  against  whom  the 
execution  was  iasoed  (4  Hill,  542),  having  in  his  own  name,  or  as  aaeignee,  repre- 
sentative, trustee,  or  otherwise,  a  decree  in  chancery,  or  a  judgment  at  law*  render- 
ed at  any  time  before  the  expiration  of  15  men  the  from  such  sale,  or  having  a  mort- 
gage duly  recorded,  and  which  ia  a  lien  on  the  premises  sold  (3  Cow.,  35 ;  4  Hifli 
549),  may  acquire  the  title  of  the  original  purchaser,  by  paying  the  sum  paid  on  the 
sale  of  the  premises  (1  Pr.  R.,  77),  with  seven  per  cent,  interest  from  the  time  of 
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Bale.  The  redemption  may  be  made  at  any  time  before  the  close  of  the  last  day 
allowed  by  law  for  that  purpose  ;  boBiness  hours  are  not  regarded.  lb.  A  purchaser 
is  Dot  bound  to  accept  the  amount  of  his  bid  from  a  person  who  has  no  rig;ht  to 
redeem,  and  may  insist  that  the  deed  be  executed  to  him,  in  pursuance  of  the  sale ; 
bat  if  be  accepts  the  money,  though  paid  by  a  stranger,  his  right  to  a  deed  is  gone. 
15  Wend.,  248. 

0.  After  such  creditor  has  acquired  the  title  of  the  original  purchaser,  any  other 
creditor,  who  might  have  acquired  such  titio  in  the  same  way,  may  become  a  pur- 
chaser from  the  first  creditor,  by  reimbursing  to  him  the  sum  paid  to  acquire  the 
title,  together  with  seven  per  cent  interest  from  the  time  of  suoh  payment,  and  pay- 
ing the  amount  dae  on  such  judgment  or  decree,  if  such  judgment  or  decree  be  prior 
to  the  jodgment  or  decree  of  the  second  creditor.  But  if  the  judgment  or  decree  of 
the  first  creditor,  at  the  time  of  his  acquiring  the  title  of  the  original  purchaser,  shall 
hare  ceased  to  be  a  lien,  as  against  the  second  creditor,  it  will  not  be  necessary  to 
pay  the  amount  of  it.    4  Uill,  615,  589  ;   1  Pr.  R.,  77. 

h.  In  the  same  manner,  any  third  or  other  creditor,  who  might  according  to  the 
statute  acquire  the  title  of  the  original  purchaser,  may  become  a  purchaser  thereof 
from  the  second,  third,  or  any  other  creditor,  who  may  have  become  such  purchaser 
from  any  other  creditor,  upon  the  same  terms  and  conditions  as  those  last  above  spe- 
cified. 

c  If  the  original  purchaser  be  also  a  creditor  of  the  party  against  whom  the 
ezecntion  issuedt  and,  as  such,  might  by  law  acquire  the  title  of  any  purchaser,  he 
may  avail  himself  of  his  decree  or  judgment,  in  the  same  manner,  and  on  the  same 
terms,  as  are  prescribed  by  the  statute,  to  acquire  the  title  which  any  creditor  may 
have  obtained. 

d.  The  party  under  whose  execution  any  real  estate  has  been  sold,  is  not  author- 
ized to  acquire  tlie  title  of  the  original  purchaser,  or  of  any  creditor,  to  the  premises 
■old,  by  virtue  of  the  decree  or  judgment  on  which  such  execution  issued ;  and  this, 
though  no  part  of  the  proceeds  of  the  sale  were  realized  upon  his  execution,  but 
were  wholly  exhausted  by  other  and  prior  executions,  under  which  the  property  was 
sold  at  the  same  time.  4  Hill,  544.  If,  however,  he  have  any  other  decree  of 
jadgment,  he  may  avail  himself  of  it,  in  the  same  manner,  and  on  the  same  terms 
as  any  other  creditor. 

e.  Where  the  creditor  sells,  and  becomes  the  purchaser  himself,  at  a  sum  exceed- 
ing the  amount  of  his  debt,  it  is  said  that  his  judgment  is  satisfied,  and  the  lien  gone; 
so  that  he  cannot  afterwards  redeem  from  a  sale  under  an  older  judgment.  2  Wend., 
297 ;  5  Hill,  228, 

/.  A  creditor  by  mortgage  on  real  estate,  his  assignee  or  representative,  where 
the  mortgaged  premises,  or  any  part  thereof,  have  been  sold  on  execution,  has  the 
same  r%ht  to  acquire  the  interest  of  a  purchaser  as  a  judgment  creditor,  and  is 
placed  in  other  reapecta  On  the  same  fooling.  Where  leasehold  property,  in  which 
the  lessee  or  his  assignee  has  an  unexpired  term  of  at  least  five  years,  is  sold  under 
ezecotioo,  the  property  may  be  redeemed ;  so  also  where  the  lessee  or  his  assignee  is 
posseand  of  any  buildings  erected  on  the  demised  premises.  20  W^end.,  416  ;  6  Hill, 
149. 

g.  To  entitle  any  creditor  to  acquire  the  title  of  the  original  purchaser,  or  to  be- 
come a  purchaser  from  any  other  creditor,  he  must  present  to,  and  leave  with  suoh 
purchaser  or  creditor,  or  the  sheriflf,  the  following  evidence  of  his  right.  (W*  A 
copy  of  the  docket  of  the  judgment  or  decree,  under  which  he  claims  the  right  to 
purchase  (19  Wend.,  87 ;  20  id.,  555),  duly  certified  by  the  clerk  of  the  oonrt,  or  of 
the  county  in  which  the  same  is  docketed.  (2).  A  true  copy,  of  all  the  assignments 
of  such  judgment  or  decree,  which  are  necessary  to  establish  his  cUim,  verified  by 
his  affidavit,  or  by  the  affidavit  of  some  witness  to  suoh  assignments.  10  Barb.,  167. 
(3).  An  affidavit  by  such  creditor,  or  by  his  attorney  or  agent,  of  the  true  sum  due 
00  such  judgment  or  decree,  at  the  time  of  claiming  such  right  to  purchase.  18 
Wend.,  598. 

k.  A  orediior  need  not  wait  till  the  expiration  of  a  year  from  the  sale,  before  fur- 
nJshiDg  the  evidence  of  his  right  to  redeem.    2  Hill,  51.    And  his  affidavit  of  the 
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amount  dne  on  his  judgment,  though  made  fiye  days  before  preaeniinsr  the  papoi, 
it  sufficient.  4  Hill,  €08.  The  requirements  of  the  statute  as  to  the  evidence  to  be 
produced  by  the  creditor  must  be  strictly  complied  with.  20  Wend.,  555 ;  19  ii^ 
87;  18t&.,  59,  8;  1  Pr.  R,  75. 

a.  The  payment  required  tobe  made  in  order  to  acquire  the  title  of  the  origiiial  pv- 
ohaaer,  or  to  become  a  purchaser  from  any  creditor,  may  be  made  to  snch  pordifesN 
or  creditor,  bis  representatives  or  assigns,  or  to  the  sheriff,  for  the  nse  of  the  par- 
chaser  or  creditor,  or  if  the  sheriff  be  dead  or  removed  from  office,  to  the  under 
sheriff  or  clerk  of  the  county.  The  full  sum  required  must  be  paid,  or  the  redemp- 
tion wiU  be  void.    7  Cow.,  540 ;  4  Hill,  613  ;  20  Wend.,  602 ;  9  Barb.,  17. 

6.  Upon  the  proper  payment  being  made,  the  title  of  the  original  parchaaer  be- 
comes thereby  transferred  to  the  creditor  acquiring  it,  and  from  such  creditor  to  any 
other  creditor  becoming  a  purchaser,  according  to  the  statute. 

e.  In  the  redemption  of  lands  sold  under  execution,  a  second  or  snbeequeat  cre- 
ditor, who  redeems  after  a  redemption  already  made,  must  present  the  evidences  of 
his  right  to  redeem,  and  pay  the  moneys  necessary  to  be  paid,  to  the  last  redemnisg 
creditor,  or  to  the  sheriff.  Payment  to  the  original  purchaser,  in  such  case,  is  not 
sufficient.    20  Wend.,  602. 

d.  To  entitle  a  creditor  by  mortgage,  bis  aasignee,  or  representative,  to  acquire 
the  title  of  the  original  purchaser,  or  to  be  substituted  as  a  purchaser  for  any  other 
creditor,  he  must  present  to  aod  leave  with  such  purchaser  or  creditor,  or  the  sheriff 
the  following  evidences  of  his  title: — 

1.  A  copy  of  the  mortgage  imder  which  he  claims  the  right  to  porchaae,  daly 
certified  by  the  clet'k  of  the  county  where  it  is  restored  or  recorded.    2  Hill,  51. 

2.  If  the  mortgage  has  been  assigned,  a  copy  of  the  aasignment  or  asngnmeslir 
verified  by  his  affidavit,  or  the  affidavit  of  some  witness  to  such  assignment. 

3.  An  affidavit  by  such  mortgage  creditor,  his  assignee  or  representative,  er  by 
his  attorney  or  agent,  stating  the  true  sum  due,  or  to  beoome  dne  on  anch  mortgage, 
at  the  time  of  claiming  such  right  to  purchase,  over  and  alwve  all  paymenta. 

a.  Where  an  executor  or  administrator  applies  to  be  substituted  as  •  purchaser,  a 
copy  of  the  letters  testamentary,  or  of  administration,  must  also  be  furnished. 

/.  Where  a  creditor  by  mortgage  became  also  the  purchaser  under  a  senior  judg- 
ment, and  within  the  proper  time  furnished  the  sheriff  the  requisite  evidence  of  me 
right  to  redeem,  it  waa  neld  that  a  junior  creditor,  in  order  to  entitle  him  to  the 
aberiff 'a  deed,  must  pay  not  only  the  sum  bid,  with  interest,  but  the  mortgage  alsa 
2  HUl,  51. 

g.  Where  lands  of  a  debtor  are  sold  under  execution,  and  a  junior  judgmeut  cre- 
ditor redeems  them  from  the  purchaser,  such  redemption  is  no  bar  to  an  action  at 
law  to  enforoe  payment  of  the  judgment ;  although  the  value  of  the  lands  redsemad 
far  exceeds  the  amount  of  the  judgment  and  me  money  paid  on  the  redemptioB. 
The  redemption  is  not  an  extinguishment  of  the  judgment.  20  Wend.,  50 ;  7  Cow., 
540 ;  and  see  7  Barb.,  644. 

k  Where  lands  sold  on  execution,  and  bid  in  by  a  third  person  for  less  than  tbe 
amount  of  the  judgment,  were  subsequently  redeemed  by  the  debtor,  it  waa  held  that 
they  might  be  re-sold  on  the  same  execution  for  the  balance  remaining  dne ;  tbongh 
the  retnin  day  had  passed  before  the  redemption  took  place.  And  it  was  furtlMsr 
held  that  the  re-aale  was  regularly  made  by  the  sheriff  who  received  the  exacutisB 
in  the  first  instance,  though  he  had  gone  out  of  office  before  the  debtor  redeemed.  5 
HUl,  228. 

i  The  right  und  title  of  the  person  against  whom  the  execution  was  issued,  are 
not  divested  by  the  Mle  of  the  real  estate  until  the  expiration  of  fifteen  months  from 
the  time  of  anch  sale  (1  Cow.,  501 ;  8  Johns.  R.,  520)  ;  nor  until  the  sale  has  beea 
consummated  by  the  execution  and  delivery  by  the  sheriff  of  a  deed  to  the  purchaser. 
Smith  V.  Co/utn,  17  Barb.,  157.  Until  the  expiration  of  one  year  firom  thesslo,  the 
defendant  in  the  execution  is  entitled  to  the  possession  of  the  property  and  to  the 
rents  and  profiU.    2  Wend.,  507  ;  4  Barb.,  159 }  3  ib,,  5ia 

j.  After  the  several  periods  allowed  for  redemption  have  expired,  It  is  the  aher- 
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iff'B  dnty  to  complete  the  sale  by  oooTeyiiig  to  the  origiaal  purchaier^ll  the  right, 
titlOf  and  intereet  of  the  defendant  In  the  property  sold.  This  conveyance  must  be 
by  deed  (13  Johns.  R.,  73),  and  mutt  describe  the  property  with  reasonable  certain- 
ty. 11  Johns.  R,  365 ;  S.  C,  13  ib.,  537  ;  10  t6.,  381.  The  deed  may  be  ezecated 
by  the  deputy  in  the  name  of  the  sheriff,  dnriog  the  continuance  of  the  latter  in 
office  7  (Cow..  739  ;  3  t^.,  89;  9  ib.,  233).  In  case  of  the  death  or  remoyal  of  the 
sheriff  before  the  conveyance  is  executed,  it  may  be  executed  by  the  under-sheriff, 
Of  ho  may  appoint  a  proper  person  to  czecnte  the  same.    10  Wend,  563. 

a.  If  the  person  entitled  to  such  conveyance,  die  before  its  delivery,  it  must  be 
executed  to  hia  executor  or  administrator,  subject  to  the  dower  of  his  widow,  if  there 
be  any ;  but  may  be  sold  for  the  payment  of  hia  debts^  by  the  order  of  the  surrogate. 

&  If  the  sheriff  refuse  to  execute  the  deed,  the  remedy  is  to  apply  to  the  ooort 
for  a  mandamus  to  compel  him  ;  and  this  is  the  proper  mode  of  bringing  up  the  ques- 
tion as  to  the  right  of  redemption,  where  it  is  in  dispute.  7  Cow. ,  540.  The  sher- 
iff** deed  takes  effect  by  relation  from  the  time  when  it  might  have  been  demanded 
Wend.,  507 ; ;  that  is,  from  the  expiration  of  the  time  allowed  for  redemption.  2 
(1  HiU,  108)  John&  R.,  49;  11  Wend,,  432. 

c.  The  sheriff's  deed  may  be  set  aside  for  fraud.  20  Johnai  R.,  51 ;  1  Wend., 
46;  7t5.,463;  1  Cow.,  481. 

«  dw  It  teems  that  after  the  sheriff  has  executed  and  delivered  the  deed  to  the  por- 
chaaer,  he  has  no  right,  at  the  mere  request  of  the  parchaser,  and  without  any  order 
of  the  court,  to  alter  the  deed  in  a  material  part.    Clarke  v.  Miller ,  18  Barb.,  369. 

0.  The  purchaser  has  no  right  to  enter  on  the  premises,  unless  they  are  vacant.  In 
order  to  obtain  actual  possession,  he  most  resort  to  his  action  of  ejectment.  (13 
Johns.  R.,  340 ;  3  Wend.,  507)  ;  or  by  a  summary  proceeding  under  the  act  to  ob- 
tain poesession  of  real  property.    (3  R.  S.,  4  ed,  751.) 

/.  AH  the  provisions  of  the  revised  statutes  are  extended  to  liens  by  mortgage 
in  the  same  manner  as  they  extend  to  liens  by  judgment  or  decree.  Laws  of  1847, 
p.  508. 

g.  All  redemptions  by'creditors  are  to  be  made  at  the  sheriff's  office  who  made 
the  sale,  and  the  sheriff  is  to  attend  at  his  office  during  the  last  day  for  making 
redemption,  and  during  the  time  thereafter  for  which  redemption  may  be  made,  for 
the  purpose  of  making  redemption  ;  but  in  his  absence,  the  redemption  may  be  made 
by  the  under-sheriff  or  a  deputy,  and  notice  of  the  redemption  must  be  forthwith 
ffied  by  the  sheriff  with  the  county  clerk. 

k.  The  notice  of  redemption  is  to  contain  i-^ 

1.  The  title  of  the  cause ;  or,  if  a  mortgage,  the  parties  to  the  mortgage. 

2.  The  amount  of  the  judgment,  deoree,  or  mortgage. 

3.  The  assignee,  representative,  or  trustee  thereof,  if  any. 

4.  The  amount  paid  to  redeem. 

5.  The  time  when  such  redemption  was  made. 

6.  The  sum  claimed  to  be  due  on  such  judgment,  decree,  or  mortgage,  at  the 
time  of  such  redemption. 

i  Any  creditor  having  a  right  to  redeem, may  redeem  within  34  hours  after  any 
preceding  redemption,  and  no  deed  on  any  sale  or  redemption  is  to  be  executed  until 
aAer  the  lapse  of  24  hours  after  the  last  redemption. 

j.  Certificates  of  redemption  are  to  be  made  and  delivered  to  the  creditor  re- 
deeming»  which  certificates  when  proved  and  acknowledged  are  to  have  the  effect  of 

deeds. 

» 

i.  The  fee  for  making  such  certificates  is  the  same  as  for  making  a  certificate  of 
sale.    See  p.  303  ante, 

.    1.  The  time  to  redeem  may  be  extended  by  agreement  among  the  parties  inter- 
-•sted.    4  Coms.,  554. 

What  property  ie  exempt  by  statute  from  execution, 
m.  The  following  property,  when  owned  by  any  person  being  a  householder  (19 
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Wend.,  47%  aod  such  artickt  thereof  as  are  removable,  are  exempt,  whUethe 
family  of  such  person,  or  any  of  them,  may  be  removing  from  one  place  of  residence 
to  another : 

1.  All  spinning-wheels,  weaving -looms,  and  stoves  pat  np  or  kept  for  ase  in  any 
dwelling-hoose. 

2.  The  family  Bible,  family  pictures,  and  school  books  used  by  or  in  the  &mOy 
of  such  person,  and  books  not  exceeding  in  value  fifty  dollars,  which  are  kept  and 
used  as  part  of  the  family  library ; 

3.  A  seat  or  pew  oocupied  by  such  person  or  his  family,  in  any  house  or  place  of 
public  worship. 

4.  All  sheep  to  the  numbf-r  of  ten,  with  their  fleeces,  and  the  yam  or  cloth  mao- 
ufactured  from  the  same  (11  Wend.,  64  •,  21 16.,  68),  one  cow,  two  swine,  the  neeea- 
sary  food  for  them  ;  all  necessary  pork,  beef,  fish,  flour,  and  vegetables  (25  Wend, 
370),  actually  provided  for  family  use,  and  necessary  food  for  the  use  of  the  family  for 
60  days. 

5.  All  necessary  wearing  apparel,  beds,  bedsteads  and'  bedding,  for  such  per- 
son and  his  family,  arms  and  accoutrements  required  by  law  to  be  kept  by  sudi  per- 
son, necessary  cooking  utensils,  one  table,  aix  chairs,  six  knives  and  forks,  six  plates, 
six  tea-cups  and  saucers,  one  sugar-dish,  one  milk-pot,  one  tea-pot  and  aix  spoons,  one 
crane  and  its  appendages,  one  pair  of  andirons,  and  a  shovel  and  tongs. 

6.  The  tools  and  implements  of  any  mechanic,  necessary  to  the  carrying  oa 
of  his  trade,  not  exceeding  twenty-five  dollars  in  value. 

a.  In  addition  to  these  exempted  articles,  it  has  b  een  further  provided  that  then 
shall  be  exempted  from  levy  and  sale,  under  execution,  necessary  household  furai- 
tnre  and  working  tools,  and  team,  owned  by  any  person  being  a  householder, or 
having  a  family  for  which  he  provides,  to  the  value  of  not  exceeding  one  hundred 
and  fi^y  dollars,  provided  that  such  exemption  shall  not  extend  to  any  executioa 
issued  on  a  demand  for  the  purchase  money  of  such  furniture  or  tools,  or  team,  or 
articles  now  enumerated  by  law.    Laws  of  1842,  p.  193,  ch.  157,  a.  1. 

b.  The  exemption  of  property  from  execution  by  statute  has  been  held  to  be  a 
personal  privilege,  of  which  the  owner  alone  can  take  advantage.  1  Cow.,  114 •,  16 
Wend.,  562. 

e.  There  can  be  no  doubt  that  a  householder  may  lawfully  waive  bis  exemptign 
to  any  particular  article  when  the  officer  presents  himself  to  make  a  levy.  *  * 
It  is  also  competent  for  a  debtor  to  give  a  specific  lien  on  any  article.  •  «  •  * 
But  an  agreement  **  to  waive  all  exemptions  to  property*'  must  be  regarded  ia  the 
eye  of  the  law  as  a  hard,  unconscionable  oontraot,  and  totally  void,  as  in  oonfzaven- 
tion  to  the  spirit  of  our  statutes  and  of  public  policy.  Gleason,  County  J.  Harper^ 
V.  Leal  10  Pr.  R.,  276. 

d.  In  Crate  ford  v.  Loclcwood  (9  Pr.  R.,  547),  it  was  said  at  a  general  term  of  thd 
supreme  court  that  although  the  exemption  law  was  intended  for  the  benefit  of  the 
entire  family,  and  not  of  the  head  alone,  still  there  was  *'  no  doubt  that  the  master  of 
the  family  might  waive  the  exemption.''  It  was  in  that  case  held  that  where  in  the 
note,  the  cause  of  action,  on  which  judgment  bad.been  entered  and  execution  isBoed, 
the  defendant  had  inserted  the  words  **  hereby  teaiving  the  benefit  of  all  and  every 
exemption  of  property  from  sale  on  execution,"  the  defendant  might  nevertfaeleM 
insist  on  and  was  entitled  to  the  legal  exemption.  That  he  had  not  in  fact  toaittd 
his  right. 

s.  The  party  claiming  exemption  for  an  article  as  a  necessary  article,  mustsbow 
affirmatively  that  it  is  necessary  to  entitle  him  to  the  exemption  (14  Johns.,  434),  and 
whether  a  particular  article  is  necessary  is  a  question  of  fact.  ( I  Denio,  462).  The 
exemption  law  is  not  entitled  to  a  liberal  construction.  5  Denio,  119;  contra,  25 
Wend.  370. 

/.  Necessary  wearing  apparel  is  exempt  only  when  it  is  owned  by  a  householder 
or  head  of  a  family.     19  Wend,  475. 

g.  Wool  or  articles  manufactured  from  it,  not  exceeding  in  quantity  the  fleeceiof 
ten  sheep,  is  exempt  in  the  hands  of  a  householder  who  does  not  own  any  sheep.  U 
Wend.,  44;  21  i6.,  6a 
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tt.  Necessary  vegetables  in  any  stage  of  obtaining^  them  for  family  nse  are  ex- 
empt 25  Wend.»  370.  Necessary  food  for  an  exempt  team  is  not  exempt.  5 
Denio,  119. 

b.  The  property  of  a  9ureiy  on  a  note  given  for  the  purchase  price  of  a  horse,  is 
not  exempt  from  levy  and  sale  nnder  an  execution  issued  upon  a  judgment  recovered^ 
on  the  note.  Davis  v.  Peabody^  10  Barb.,  91. 

c.  The  words  **  purchase  money,*Mn  the  law  of  1842,  mean  the  **  original  de- 
mand for  property  sold,'^  as  distinguished  from  the  demand  in  the  security  given  for 
the  payment  of  the  purchase  money.    lb. 

d.  An  execution  founded  on  a  demand  for  the  purchase  price  of  property  exempt 
by  the  act  of  1842,  cannot  be  levied  on  property  previously  exempted  by  the  revised 
statntes,  tbongh  it  may  on  property  exempted  by  the  law  of  1842.    lb. 

e.  An  ezecation  issued  on  a  judgment  recovered  in  an  action  to  recover  damages 
for  taking  and  converting  personal  property,  is  not  an  execution  issued  on  a  demand- 
for  the  purchase  money  of  such  property,  so  as  to  make  such  property  liable  to  be 
seized,  and  within  the  proviso  of  tho  first  section  in  the  exemption  law.  Hoyt  v. 
Van  AUtyne,  15  Barb.,  568. 

Other  exemptions  are : 

/.  Land  set  apart  for,  and  which  has  been  actually  used  as  a  burying-ground, 
not  exceeding  one-fourth  of  an  acre  in  extent,  and  on  condition  that  the  owner  has 
recorded  a  description  of  the  property.    Laws  of  1847,  p.  91. 

g.  A  homestead  to  the  value  of  ( 1,000,  subject  to  certain  conditions  prescribed 
by  the  law  granting  the  exemption.  Laws  of  1850,  p.  499. 

A,  A  cause  of  action  for  a  breach  of  promise  of  marriage  is  not  a  debt  recovera- 
ble out  of  defendant's  premises  under  the  homestead  exemption  act,  the  judgment 
for  sQch  a  cause  of  action  having  been  recovered  subsequent  to  the  filing  by  the  de- 
fendant in  such  action  of  notice  nnder  the  Homestead  Exemption  Act,  the  promise 
and  the  breach  having  occurred  previous  thereto.     Cook  v.  Newman,  8  Pr.  R.,  523. 

t.  The  Homestead  Exemption  Act  does  not  exempt  a  homestead  from  sale  on 
execution,  except  for  debts  contracted  after  the  passage  of  that  law.  A  judgment 
for  costs  in  an  action  of  tort  is  not  a  judgment  for  a  debt  contracted.  Schouton  v. 
Kilmer,  8  Pr.  R,  527. 

j.  Shares  in  a  boildiog  society  to  the  value  of  $G0O.    Laws  of  1851,  cap.  122*' 
p.  234. 

k,  A  one-horse  wagon  owned  by  a  mason  is  not  exempt  from  execution.  Morse  v. 
Keyes,  6  Pr.  R.,  18. 

I.  Tile  horse  of  a  country  physician,  whose  patients  reside  at  too  great  a  distance 
to  admit  of  his  visiting  them  on  foot^  is  a  "  necessary  team,"  exempt  from  execution. 
Wheeler  v.  Cropsey,  6  Pr.  R.,  288. 

m.  A  one-horse  wagon  belonging  to  a  practicing  physician  is  exempt  from  execu- 
tion.    Eastman  v.  Caswelh  8  Pr.  R.,  75. 

A.  What  is  meant  by  the  word  team  1  **\  team  is  two  or  more  horses,  oxen,  or 
other  beasts,  harnessed  together  .to  the  same  vehicle  for  drawing,  as  to  a  coach, 
chariot,  wagon,  cart,  sled,  sleigh,  and  the  like.''  Webster.  ^'  Team-work,  is  work 
done  by  a  team,  as  distinguished  from  personal  labor.''  lb.  The  object  of  exempt- 
ing the  team  of  a  householder,  was,  doubtless,  to  enable  him  to  do  team-work. 
Horses,  without  harness  or  vehicle,  would  be  of  but  little  service  relatively.  Morse 
V,  Keyes,  6  Pr.  R.,  18,  concedes  that  a  harness  is  within  the  meaning  of  the  word 
team,  bat  no't  the  vehicle  to  which  the  team  may  be  harnessed.  This  concession 
seems  to  be  a  consequence  of  the  definition  given  by  the  court  of  the  word  team. 
The  court  said,  *A  team  is  said  to  be  two  or  more  horses  or  oxen  harnessed  togeth- 
er. I  think  Webster's  definition  better  accords  with  the  common  understanding  of 
the  meaning  of  tho  word.  However  inartificial  the  expression  may  be,  yet  the 
phrase,  *  a  one-horse  team,'  is  often  used,  and  expresses  a  clear  idea  to  the  common 
mind.  Unless  the  word  team,  as  used  in  the  act  of  1842,  ch.  157,  includes  that, 
then  a  single  horsci  harness,  and  cart  would  not  be  exempt,  though  used  together  by 
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term  family.  If  kindred  or  affinity  of  blood  are  essential  to  the  idea  ezpreHed  bf 
this  word,  it  would  seem  that  all  must  be  of  kin.  But  no  matter  how  this  may  be ; 
whether  such  an  aFsemblage  of  persons  as  were  congregated  nnder  the  plaintifTs  roof 
constitute  a  family  or  not,  they  must,  I  apprehend,  compose  a  houtekold.  Other* 
wise,  here  is  a  house  iu  which  a  number  of  persons  dwell  habitually  together,  and 
yet  no  household.  If,  then ,  there  was  a  household,  the  bead  or  master  of  that 
household,  and  of  the  house,  must  have  been  a  householder.  Here,  then,  we  have 
a  case  for  which  the  peculiar  phraseology  of  the  statute  would  lead  us  to  look,  fall- 
ing within  the  first  branch  of  the  alternative  sentence,  and  not  included  in  the  latter. 
It  follows  from  this  view,  that  the  legislature  has  said  what  it  intended,  and  has  used 
no  unmeaning  language,  or  unnecessary  form  of  expression  ;  and  that  the  plainiiff 
was  a  householder  within  the  purview  of  the  statate.  The  change  of  phraseoloizy 
in  the  homestead  exemption  act  of  1850  adds  strength  to  this  condasion.  The 
language  of  that  is  *  being  a  householder  and  having  a  family.'  We  see  the  reason  for 
coupling  the  family  and  the  dwelling  together,  by  this  act,  in  the  nature  of  the  ex- 
emption.*' 

a.  **  What  is  meant  by  the  term  '  houteholder  ? '  It  does  not  mean  simply  a  Asate- 
keeper^  but  also  a  master  or  chief  of  a  family.     (Webster's  Diet.)     And  the  latter 
has  been  adopted  and  acted  upon,  as  the  legal  signification.     In  Woodwards.  Mar- 
ray,  18  Johns.,  400,  it  was  held  that  M.,  though  absent  from  the  State,  was  to  be 
deemed  a  householder  while  his  family  were  removing  from  one  house  to  another, 
several  miles  distant,  and  that  his  property  was  exempt  from  execntion  daring  soek 
removal.    At  that  time  the  exemption  act  did  not^  as  it  does  now,  particnhriy 
provide  for  the  exemption  of  property  during  the  removal  of  the  family  firom  one 
place  of  residence  to  another ;  and  the  question  was  only  whether  the  owner  wss  t 
householdor  during  such  removal.    Judge  Piatt,  in  giving  the  opinion  of  tlie  oonrt, 
aays  that  '  householder '  means  *  master  of  a  family.'    He  added, '  To  say  that  a 
family,  while  in  the  act  of  removal,  and  on  the  highway,  may  be  deprived  of  their 
bed  and  their  cow,  on  execution,  becanse  they  did  not  for  the  time  inhabit  a  dwell- 
ing-house,  would  be  a  perversion  of  the  statute.     So  long  as  they  remain  together  as 
a  family,  without  being  broken  up  and  incorporated  into  other  families,  the  privilege 
remains.     It  was  designed  for  the  protection  of  poor  and  destitnte  familiea.'    The 
same  legal  construction  was  given  to  the  word  *  householder  '  in  Brown  v.  Witt,  IU 
Wend.,  475,  in  which  Bronson,  J.,  says,  *The  word  householder ,  in  this  statote, 
means  the  head,  master,  or  person  who  has  the  charge  of  and  provides  for  a  hmUj. 
I  think  these  authorities  are  conclusive  on  this  point.     A  person  having  and  provid- 
ing for  a  household,  is  a  householder  ;  and  the  character  is  not  lost  by  a  temporaiy 
ceasing  of  housekeeping,  and  storing  of  property  with  a  view  to  again  return  to  it  and 
renew  housekeeping,  any  more  than  it  was  during  the  removal  of  a  family  from 
one  place  of  residence  to  another.     In  construing  and  applying  this  statate,  we* 
should  bear  in  mind,  as  was  said  of  it  by  Nelson,  Ch.  J.,  in  Carpenter  ▼.  HsrriHg» 
iOHf  25  Wend.,  370,  It  is  remedial,  and  should  be  liberally  construed  to  eflect  ^e 
humane  object  in  view.'    It  was  said  by  the  court  in  Woodward  ▼.  Murray,  above 
cited,  that  *  the  legislature  meant  to  confer  this  privilege  on  each  of  these  little  pri- 
mary communities  called  '  families.'  "    Per  Parker,  J.,  Grifin  v.  Sutherland,  14 
Barb,,  457. 

b.  The  fact  of  a  person  being  a  householder  cannot  be  proved  by  repntation, 
the  fact  being  capable  of  direct  proof  (Eastman  v.  Caswell,  8  Pr.  R.,  75) ;  and  it 
undoubtedly  devolves  on  the  party  claiming  the  exemption,  to  show  affirmatively  the 
facts  which  entitle  him  to  the  exemption  claimed.  14  Johns.  R.,  434 ;  Grijim  v. 
Sutherland^  14  Barb.,  457. 

Satisfaction  of  judgment. 

e.  To  enter  satisfaction :  Make  ont  a  satisfaction  piece,  which  should  be  entitled 
in  the  cause,  and  state  that  satisfaction  is  acknowledged  between  the  parties  (for  the 
amount  of  the  judgment),  and  when  the  judgment  was  docketed.  It  should  be  signed 
by  the  judgment  creditor,  or  his  executor  or  administrator,  and  acknowledged  by  the 
party  signing  it  before  the  clerk  or  some  judge  of  the  court  in  which  the  judgment 
was  rendered,  or  some  judge  of  a  county  court,  or  commissioner  of  deeds,  who  is 
required  to  certify  that  the  party  making  the  acknowledgment  was  known  to  bimy  or 
known  by  oompetent  proof. 
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a.  After  the  Mtitfactioii  piece  baa  been  acknoiwledged,  it  is  to  be  filed  in  the  office 
of  the  clerk  in  which  the  judgment  waa  docketed,  who,  on  receiving  it,  is  required 
to  cancel  the  judgment  on  the  record,  by  entering  the  aatisfaction.  If  the  judgment 
haa  been  docketed  in  the  office  of  the  clerk  of  aoy  county,  the  clerk  with  whom  the 
■atiafactionpieoe  is  filed  will  furnish  a  certificate  of  the  fact  that  the  judgment  haa 
been  aatitfied  of  record  ;  and,  on  filing  it  in  the  office  of  the  county  clerk,  the  latter 
is  required  to  discharge  and  cancel  the  docket. 

b.  Acknowledgment  of  satisfaction  may  also  be  made  by  the  attorney  on  record 
of  the  party  in  whose  favor  the  judgment  was  obtained,  within  two  years  after  filing 
the  judgment  record,  in  the  same  manner  and  the  like  effect  as  if  made  by  the  party 
himself.    2  R.  S.,  286. 

je.  If  the  party  in  whose  favor  the  judgment  was  rendered,  reside  out  of  this 
State,  the  satisfaction  piece  must  be  acknowledged  before  some  one  of  the  officers 
before  whom  conveyances  of  real  estate  may  be  acknewledg<9d,  or  proved  by  persona 
residing,  or  being  out  of  this  State. 

d.  If  the  satisfaction  be  acknowledged  by  virtue  of  a  letter  of  attorney,  or  other 
instrument  containing  a  power  to  acknowledge  satisfaction,  such  letter  or  instrument 
most  be  acknowledged  or  proved  before  the  clerk  of  the  court  in  which  the  judgment 
haa  been  rendered,  or  before  either  of  the  officers  before  whom  conveyances  of  real 
estate  may  now  be  acknowledged  or  proved ;  and  such  letters  of  attorney  or  other 
inatmments  shall  be  filed  with  such  clerk,  with  the  satisfaction  piece. 

t.  In  order  to  extinguish  the  judgment,  it  is  not  sufficient  that  the  satisfaction 
piece  be  filed,  unless  it  be  also  actually  entered  on  the  record  by  the  clerk  ;  the  sat- 
isftotion  piece  being  regarded  merely  as  an  authority  to  enter  the  satisfaction.  7 
TVend.  35. 

/.  If,  after  judgment  has  been  satisfied,  the  plaintiff  refuse  to  acknowledge  satis- 
faction, the  court  will  compel  him  to  do  so  at  his  own  expense,  and  pay  the  costs  of 
the  motk^  (20  Johns.  R.,  294 ;  6  id.,  132  :  2  Caines  R,  256;  3  tU,  165),  or  they 
will  grant  a  stay  of  execution.  16  Johns.  R,  4 ;  15  t6.,  395.  The  court  will  also 
direct  satisfaction  to  be  entered  in  the  case  of  set-off  of  judgment,  on  payment  of  the 
balance  to  the  party  in  whose  favor,  after  set-off,  it  is  found.  1  Cow^  208  ;  1  M.  <fe  S., 
696 ;  1  D.  &  R.,  201. 

g.  Where  there  are  two  suits  for  the  same  cause,  both  of  which  proceed  to  judg- 
ment and  execution,  a  satisfaction  of.either  judgment  is  a  discharge  of  the  other.  9 
Johns.  R.,  221 ;  4  t6.,  469.  But  where  an  action  is  brought  upon  a  judgAent,  and 
judgment  is  recovered  thereoo,  it  is  no  satisfaction  of  the  original  judgment,  both 
being  debts  of  equal  degree.     1  Cow.,  178. 

h.  If  satisfaction  has  been  fraudulently  entered,  the  court  will  order  it  to  be  va- 
cated; and,  in  doing  so,  they  will  regard  the  equitable  rights  of  third  persons  who 
haTe  an  interest  in  the  judgment;  as  where  the  plaintiff,  after  he  had  assigned  a 
judgment  to  a  third  person,  and  given  notice  to  the  defendant  of  such  assignment, 
entered  satisfaction  on  the  record,  it  was  ordered  to  be  vacated.  2  Johns.  Caa,  121 
258  ;  1  Jobna  R.,  529 ;  15  tU,  405.  ' 

i  If  the  amount  of  the  judgment  be  collected  under  the  exectttion,  and  the 
writ  is  returned,  *^  Motiified,*^  li  is  not  necessary  to  pioonro  an  acknowledgment  of 
satisfaction  ;  it  being  provided  by  statute  that,  on  such  return  being  made,  the  clerk 
ahall  enter  in  the  docket  of  the  judgment  the  fact  that  the  amount  stated  in  such 
return  to  have  been  levied,  has  been  collected,  which  shall  be  deemed  a  satisfaction 
of  the  judgment  to  the  extent  of  such  amount,  unless  the  return  be  vacated  by  the 
court     2  12. /S.,  286. 

j.  Where  satisfaction  of  a  judgment  was  produced  by  sale  under  execution  of 
real  estate  supposed  to  belong  to  the  judgment  debtor,  and  it  was  aAerwards  discov- 
ered that  he  bad  no  title  to  such  real  estate,  and  that  none  was  obtained  by  the  pur- 
chaser, an  order  of  the  supreme  court,  vacating  the  satisfaction  and  authorizing  a 
new  execution,  was  affirmed.    Svydam  v.  Holden,  Court  of  Appeals,  Oct,  1853. 

k,  A  defendant  in  an  execution,  from  whose  property  the  sheriff  has  collected 
money  sufficient  for  the  payment  of  it,  is  not  liable  for  interest  on  the  judgment 
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while  the  money  is  stayed  in  the  sheriff's  hands  at  the  instance  of  a  creditor  of 
the  defuidanL  Oray  t.  OrUwold,  7  Pr.  R.,  44.  And  where  a  sheiiff  had  two  exc- 
ontions  against  the  same  defendant,  and  coliected  from  his  property  anffieient  to  pay 
the  fiist  ezeontion  in  fall  and  the  other  in  part,  and  then  another  creditor  of  the 
defendant  obtained  an  order  of  this  oonrt,  forbidding  the  sheriff  to  pay  over  the 
money  until  the  decision  of  a  motion  to  set  ande  proceedings^  which  motion  was  af* 
terwuds  denied,  it  was  held  that  the  plaintiff  in  the  first  execution  was  not  entitled 
to  an  order  that  the  sheriff  apply  thereon,  of  the  moneys  in  his  hands,  a  sum  soffi- 
oient  to  pay  the  interest  on  the  amount  directed  to  be  collected  while  the  ordar  waa 
in  force.  For  when  the  sheriff  received  a  sum  sufficient  to  pay  the  first  ezecatioBt 
it  was  m  law  paid ;  and  the  balance  in  his  hands  the  law  at  onoe  appropriated  npoa 
the  second  execution,  whereby  it  was  paid  pro  tanto.    lb, 

a.  Whenever  any  judgment  or  decree  shall  be  reversed,  vacated,  or  aatisfi^  of 
record,  the  certificate  of  the  clerk  of  the  court  with  whom  said  judgment  was  ren- 
dered or  decree  was  entSred,  of  that  fact,  under  his  seal  of  office,  shall  he  suffident 
authority,  on  being  filed  with  the  clerk  of  any  county,  with  whom  such  judgment 
or  decree  may  have  been  duly  docketed,  to  discharge  and  cancel  such  docket  thereof;  * 
for  which  certificate  the  officer  famishing  the  same  shall  be  entitled  to  charge  ISj 
cents.    Laws  of  1844^  p.  91,  s.  5. 


Chapteb  II. 
Proceedings  supplemerUary  to  the  Execution.* 

Section  392.    When  execution  returned  unsatisfied,  order  for  discovery  of  property 

allowed.  Also  when  judgment  debtor  refuses  to  apply  pn^rtyto 
aatisfy  judgment  Manner  of  proceeding  to  examine  jndgnioBt 
debtor. 

293.  Any  debtor  may  pay  execution  against  his  creditor. 

294.  Examination  of  debtors  of  judgment  debtor,  or  of  those  having  prop- 

erty belonging  to  him. 

295.  Witness  required  to  testify. 

296.  Compelling  party  or  witnesses  to  attend.    Examinations  when  to  be 

on  oath. 

297.  Judge  may  order  property  to  be  applied  on  execution. 

298.  Judge  may  appoint  receiver,  and  prohibit  transfer,  &&,  of  property. 

299.  Proceedings  upon  claim  of  another  party  to  property,  or  on  denisl  of 

indebtedness  to  judgment  debtor. 

300.  Reference  by  judge. 

301.  Costs  of  proceeding. 

302.  Disobedience  of  onler,  how  punished. 

§  293.  [247.]  (Amended  1849-1851.)  Moisting  suits.    Or- 
der for  discovery  qfprcfperti/y  examination  of  judgment  debi&ri 

€&C. 

When  an  execation  against   property  of  the  judgment 
— — 

*  b  This  chapter  does  not  apply  to  judgments  agunst  eorporatioos  (10  Fr.  R. 
487),  nor  to  cases  where  the  execution  was  issued  and  returned  prior  to  the  psMg* 
of  the  code,  and  as  to  the  latter  see  note  to  seothm  71,  p.  79,  6,  ante.  Battbii 
chapter  applies  to  actions  against  joint  debtors  commenced  before  the  code,  wkm 
one  only  was  served  with  process,  and  judgment  was  entered  before  the  code  but 
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debtor,  or  of  any  one  of  the  several  debtors  in  the  same  judg- 
ment, issned  to  the  sheriff  of  the  comity  where  he  resides,  or, 
if  he  do  not  reside  in  the  State,  to  the  sheriff  of  the  county 
where  a  judgment  roll,  or  a  transcript  of  a  justice's  judgment 
for  twenty-fiye  dollars  or  upwards,  exclusive  of  costs,  is  filed, 
is  returned  unsatisfied  in  whole  or  in  part,  the  judgment  credi- 
tor, at  any  time  after  such  return  made,  is  entitled  to  an  order 
from  a  judge  of  the  court,  or  a  coifiaty  judge  of  the  county  to 
which  the  execution  was  issued,  or  a  judge  of  the  court  of  com* 
mon  pleas  for  the  city  and  county  of  New  York,  when  the 
execution  was  issued  to  such  city  and  county,  requiring  such 
judgment  debtor  to  appear  and  answer  concerning  his  property, 
before  such  judge  at  a  time  and  place  specified  in  the  order, 
within  the  county  to  which  the  execution  was  issued.  After 
the  issuing  of  aji  execution  against  property,  and  upon  proof 
by  affidavit,  of  a  party  or  otherwise,  to  the  satisfaction  of  the 
court,  or  a  judge  thereof  or  county  judge,  or  any  judge  of  the 
court  of  common  pleas  for  the  city  and  county  of  New  York, 
that  any  judgment  debtor  residing  in  the  county  where  such 

exeeatioo  imied  aince  the  code  went  into  effect.    Jonet  ▼.  LawliH,  1  Code  Rep.  94 ; 
1  Sand,  722. 

a.  In  A  mbeeqaent  case  (Diekerson  v.  Cook,  16  Barb.  509),  the  eiipreme  court,  at 
|reiieral  term,  held  that  the  provinona  of  thia  section  apply  to  ezecutiooe  taaued 
behre  thia  chapter  of  the  code  took  effect. 

h.  The  proceedings  under  this  chapter  are  special  proceedinga  within  section  3. 
They  are  nsaally  instituted  by  the  judgment  creditor  a^inst  the  judgment  debtor; 
hut  other  persona  may,  it  ia  belieTed,  ho  made  partiea.  There  must  be  parties  to 
■pe<aal  proceeding,  and  there  ia  nothing  in  the  code  which  prohibits  the  complaining 
party  being  called  by  the  name  of  plaintiff  and  the  adverse  party  by  that  of  defend- 
ant.   Per  Willard,  J.,  in  Davit  v.  Turner,  4  Pr.  Rep.,  190. 

e.  A  proceeding  under  thia  chapter  is  a  substitute  for  a  creditor'a  bill,  and  in  ita 
natnre  iaan  equitable  proceeding.  Sah  ▼.  Lawmm^  4  Sand.,  718.  But  these  pro- 
eeediogi  aeem  to  hare  a  more  eztenaive  application  than  had,  or  Aaa  a  creditor'a  bill, 
or  an  action  in  the  nature  of  a  creditor's  snit ;  for  neither  before  the  code  nor  since 
coold  a  creditor'a  suit  be  maintained  if  the  sum  in  dispute  was  lesa  than  9100  {Skep- 
ard  ▼.  Walker^  7  Pr.  R.,  46) ;  whereaa  proceedings  nnder  thia  chapter  may  be  had 
on  a  judgment  for  $25. 

d.  Where  a  judgment  creditor  has  taken  the  body  of  hia  debtor  in  execution,  he 
cannot  afterwarda  avail  himaelf  of  the  provisions  of  this  chapter.  If  he  wiah  to 
reach  the  property  of  hia  debtor,  his  proper  course  ia  to  petition  for  hia  diacharge,  and 
compel  him  to  make  an  inventory  and  assignment  under  the  provisions  of  the  revised 
statntea.  (8  R.  a,  3d.  ed.,  84,  s.  15,  17.)  8o  held  by  Daly,  J.,  in  Logan  t.  Ftrria^ 
(not  reported),  Sept  3, 1852. 

e.  A  foreign  consul  who  haa  permitted  judgment  to  be  taken  against  hun  for 
defanlt,  cannot  be  examined  aa  a  jiftdgment  debtor  under  the  code ;  and  if  an  order 
for  Ua  examination  haa  been  obtained,  and  aerved,  he  cannot  be  attached  for  hia  ra- 
f uaal  to  obey  it.    Orifin  t.  Donungutx,  2  Duer,  658. 
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judge  or  oflScer  resides,  has  property  which  he  unjustly  refoses 
to  apply  towards  the  satisfaction  of  the  judgment,  such  court 
or  judge  may,  by  an  order,  require  the  judgment  debtor  to 
appear  at  a  specified  time  and  place,  to  answer  concerning  the 
same ;  and  such  proceedings  may  thereupon  be  had  for  the 
application  of  the  property  of  the  judgment  debtor  towarda 
the  satisfaction  of  the  judgment,  as  are  provided,  upon  the 
return  of  the  execution.    On  an  examination  under  this  section, 
either  party  may  examine  witnesses  in  his  behalf,  and  the 
judgment  debtor  may  be  examined  in  the*  same  manner  as  a 
witness.    Instead  of  the  order  requiring  the  attendance  of  the 
♦judgment  debtor,  the  judge  may,  upon  proof  by  affidavit  or 
otherwise,  to  his  satisfaction,  that  there  is  danger  of  the  debt- 
or's leaving  the  State,  or  concealing  himself,  and  that  there  is 
reason  to  believe  that  he  has  property  which  he  unjustly  refuses 
to  apply  to  such  judgment,  issue  a  warrant  requiring  the  sheriff 
of  any  county  where  such  debtor  may  be,  to  arrest  him  and 
bring  him  before  such  judge.    Upon  being  brought  before  the 
judge,  he  may  be  examined  on  oath,  and  if  it  then  appears  that 
there  is  danger  of  the  debtor's  leaving  the  State,  and  that  he 
has  property  which  he  has  unjustly  refused  to  apply  to  such 
judgment,  he  may  be  ordered  to  enter  into  an  undertaking, 
with  one  or  more  sureties,  that  he  will  from  time  to  time  attend 
before  the  judge  as  he  shall  direct,  and  that  he  will  not,  daring 
the  pendency  of  the  proceedings,  dispose  of  any  portion  of  his 
property,  not  exempt  from  execution.    In  default  of  entering 
into  such  undertaking,  he  may  be  committed  to  prison  by  wa^ 
rant  of  the  judge,  as  for  a  contempt.    Ko  person  shall,  on  ex- 
amination  pursuant  to  this  chapter,  be  excused  from  answering 
any  question,  on  the  ground  that  his  examination  will  tend  to 
convict  him  of  the  commission  of  a  fraud ;  but  his  answer  shall 
not  be  used  as  evidence  against  him  in  any  criminal  proceedings 
or  prosecution. 

Amendment  to  thii  tection, 

a.  This  seetioD  before  the  amendment  of  1851  wae  aa  followa:  When  ao  ezeea* 
tion  againat  property  of  the  judgment  debtor,  or  of  any  one  of  aeveral  debton  in 
the  same  judgment  iesaed  to  the  aheriff  of  the  connty  where  he  reiides,  or,  if  be  do 
notreaide  in  thie  State,  to  the  shertiT  of  the  eoanty  where  the  judgment  roll  or  a 
tranaeriptof  a  jnatioe'a  judgment  ia  filed,  ahall  be  returned  unaatiified  in  whole  or 
in  part,  the  judgment  oroditor,  at  any  time  after  aneh  return  madoi  on  proof  of  aoeb 
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• 
retoni,  ihall  at  any  time  be  entitled  to  an  order  from  a  judge  of  the  court  or  a 
county  judge  of   the  county  to  which  the  execution  was  issued,   requiring  such 
judgment  debtor  to  appear  and  answer,  concerning  his*  property,  before  such  judge 
or  a  referee  appointed  by  a  judge  of  the  court,  at  a  time  and  place  specified  in  the 
order.    AfWr  the  issuing  of  an  execution  against  property,  and  upon  proof  by  affidavit, 
to  the  satisfaction  of  the  court,  or  a  judge  thereof,  or  county  judge,  that  any  judg- 
ment debtor  has  property,  which  he  unjustly  refuses  to  apply  towards  the  satisfao- 
lioD  of  the  judgment,  such  court  or  judge  may,  by  an  order,  require  the  judgment 
debtor  to  appear  at  a  specified  time  and  place,  to  answer  concerning  the  same,  and 
such  proceedings  may  thereupon  be  had,  for  the  application  of  the  property  of  the 
judgment  debtor  towards  the  satisfaction  of  the  judgment,  as  are  provided  upon  the 
return  of  an  execution.     Instead  of  the  order  requiring  the  attendance  of  the  judg- 
ment debtor,  as  provided  in  this  section,  the  judge  may,  if  it  appear  to  him  that 
tfiere  ia  danger  of  the  debtor's  absconding,  issue  a  warrant  under  his  hand,  requiring 
the  sheriff  of  any  county  where  such  debtor  may  be,  to  arrest  #im  and  bring  him 
before  such  judge.    Upon  being  brought  before  the  judge,  he  may  be  examined  on 
oath,  and  ordered  to  enter  into  an  undertaking  with  one  or  more  sureties,  that  he 
will  attend  from  time  to  time  before  the  judge  or  referee,  as  he  shall  direct,  during 
the  pendency  of  the  proceeding,  and  until  the  final  determination  thereof,  and  will 
not  in  the  mean  time  dispose  of  any  portion  of  his  property  not  exempt  from  execu- 
tion.    In  default  of  entering  into  such  undertaking,  he  may  be  committed  to  prison, 
by  warrant  under  the  hand  of  the  judge. 

To  what  judgmentt  this  ieciion  applicB, 

a.  This  section  (s.  292),  by  necessary  implication,  places  a  judgment  of  a  jus- 
tice, of  which  a  transcript  has  been  filed  in  the  office  of  the  county  clerk,  on  the 
same  footing  with  a  judgment  of  a  court  of  record,  and  proceedings  supplementary 
to  the  execution  may  be  had  in  such  a  case.  Conway  v.  Hitckino.  9  Barb.,  378 ; 
Hough  V.  Kohlin,  I  Code  Rep..  N.  S.,  232. 

Aisignee  may  obtain  order. 

h.  An  assignee  of  a  judgm  ent  may  institute  proceedings  under  this  section 
LhuUny  v.  Sherman,  1    Code  Rep.  N.  S.,  25 ;  Hough  v.  Kohlin^  ib.,  232. 

c  The  assignee  of  a  judgment  who  becomes  such  after  an  execution  on  such 
judgment  has  been  returned  unsatisfied,  may  institute  proceedings  supplementary  to 
the  execution  in  the  name  of  the  party  to  the  action.  jRom  v.  ClvMoman^  1  Code. 
Rep.,  N.  S.,91. 

At  what  time  an  order  for  the  examination  of  the  judgment  debtor  may  be 

applied  for.  « 

d.  Voder  the  247th  section  of  the  Code  of  1848,  which  was  to  the  same  effect 
as  this  section,  it  was  at  first  doubted  whether  proceedings  upon  that  section,  for 
the  examination  of  the  judgment  debtor,  could  be  taken  before  the  lapse  of  60  days 
from  the  issuing  of  the  execution,  although  the  execution  was  actually  returned  by 
the  sheriff  sooner.  Phtlpo  v.  Brooke,  1  Code  Rep.,  85  ;  Sherwood  v.  tittlejieldf  to. 
We  believe,  however,  that  it  is  now  well  settled  that  proceedings  under  this  section 
may  be  taken  as  soon  as  the  execution  is  returned,  whether  befbre  or  after  the  expi- 
ration of  60  days  from  the  issuing  of  the  execution.  Meeeenger  v.  Fiak,  1  Code 
Rep.,  106 ;  Simpkina  v.  Page,  I  Code  Rep.,  107  ;  Engle  v.  Bonneau,  2  Sand., 
679  ;  3  Code  Rep..  205 ;  Livingaton  v.  Cleaveland,  5  Pr.  R.,  396.  But  the  order 
for  the  judgment  debtor  to  submit  to  examination,  cannot  regularly  be  made  until 
after  the  execution  has  been  actually  returned  unsatisfied.  Engle  v.  Bonneau,  snpra, 
and  Sackett  v.  Nawton,  10  Pr.  R.  560. 

e.  Where  the  judgment  creditor  made  an  affidavit  and  procured  an  order  under 
this  section,  about  two  hours  before  the  return  of  nulla  bona  on  the  exeeutbn  was 
actually  filed  in  the  clerk's  office,  havipg  at  the  time  reason  to  suppose  that  the  re- 
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turn  was  actually  filed,  beld  tbat  the  fraotion  of  the  day  would  be  diav^^arded,  aid 
the  order  was  held  to  be  valid.    Jofie«  ▼.  Porttr,  6  Pr.  IL,  366. 

0.  The  order  canoot  be  jrranted  after  the  lapee  of  Sw9  years  from  the  entry  ef 
the  jadgment    Currie  v.  Noye§j  I  Code  Rep.  N.  8.,  198. 

Who  may  make  the  order, 

h.  Where  judgment  had  been  obtained  in  a  jostioe's  oonrt,  and  a  transcript  filed 
with  the  clerk  of  Albany  oircait,  and  execution  thweon  retomed  nnaatiified,  held, 
thM  a  judge  of  the  supreme  court  had  no  power  to  issue  an  order  for  the  ezamina- 
tJOB  of  the  judgment  debtor  under  section  992.  Straight  v.  Fote,  1  Code  Rep. 
N.  8.,  79,  n.,  and  the  same  was  held  where  the  judgment  was  rendered  in  a  county 
oonrt    Blake  ▼.  Loey^  6  Pr.  R.,  108. 

e.  In  supplementary  prooeedings  under  the  first  sub.  of  s.  293  of  the  eode,  1851, 
a  judge  has  no  a#hority  to  grant  an  order  for  a  judgment  debtor  to  ^fpeat  habn 
such  judge  and  answer  concerning  his  property,  at  a  time  and  plaoe  specified  in  the 
order,  out  of  the  county  to  which  the  execntion  was  issued.  WiUon  t«  Andreme, 
9  Pn  R.,  39. 

d.  But  under  the  third  sub.  of  the  same  section  (293),  a  justice  of  the  sapceme 
court  has  authority  at  chambers  to  issue  a  warrant  for  the  arrest  of  a  jodgnuit 
debtor  residing  in  the  same  judicial  district,  but  in  a  county  difierent  from  that  in 
which  the  judge  resides  to  be  brought  before  such  judge  for  ezaminatioB,  dte.  As 
a  matter  of  expediency,  however,  this  power  should  not  be  exercised  In  a  case 
where  the  judgment  debtor  resides  in  a  distant  county,  nnleas  to  proreat  a  failore  ef 
justice,    lb, 

e.  Where  the  judge,  at  chambers,  at  Saratoga  Springs,  made  an  order  fiyr  fiie 
examination  of  the  judgment  debtor  who  resided  in  the  county  of  Bnex  (and  where 
the  execution  had  been  issued),  under  s.  292  of  the  code,  and  an  order  forUddiag  a 
transfer,  or  other  disposition  of  his  property  not  exempt  from  execntion  under  sl  ^8 ; 
also  issued  a  warrant  under  the  third  sub.  of  s.  292,  and  the  orders  and  warmat 
were  served,  and  the  defendant  brought  before  the  judge,  held,  that  although  the  o^ 
der  under  a  292  for  the  examination  of  the  defendant  was  irregolar  and  was  there- 
fore set  aside,  yet  that  did  net  affect  the  order  forbidding  the  transfer  of  property — that 
still  remained  in  force ;  nor  did  it  affect  the  warrant    lb, 

/.  And  the  judge  had  a  right  under  the  warrant  to  appoint  a  referee  who  might 
reaide  out  of  the  county  of  the  judgment  debtor  (a  295, 300).  Also  a  receivsr 
might  be  appohited,  bssed  upon  the  facts  disclosed  on  the  examinatioD  of  the 
debtor  brought  up  on  the  warrant.    lb. 

g.  A  judgment  debtor  residing  out  of  the  city  and  county  of  New  York,  cannot 
be  required  to  appear  before  a  judge  of  the  superior  court  of  the  city  of  New  York, 
to  be  examined  under  this  chapter,  notwithstanding  that  the  judgment  was  obtained 
in  said  court.  In  such  a  case,  the  order  can  only  be  made  by  a  county  judge  of  the 
county  where  the  debtor  resiaes,  after  an  execution  has  been  issued  to  that  eonaty, 
and  returned  unsatisfied ;  and  the  order  must  require  the  debtor  to  appear  ia  lbs 
latter  county.    Hereenhetm  v.  Hooper^  1  Duer,  594. 

h.  The  obvious  meaning  of  the  code  ia,  that  a  resident  debtor  ahall  be  brooglit  ap 
for  examination  only  in  the  county  where  he  resides.  An  execution  mnsttefint 
issued  to  the  county  where  he  resides,  and  the  order  must  require  him  to  appear  st  a 
apecified  time,  and  answer  within  the  county  to  which  the  execution  was  issued.  Jb, 

t.  If  no  judge  of  the  ^urt  resides  in  the  county  to  which  the  executioa  was 
isaned,  the  order  must  be  obtained  from  a  county  judge  of  that  county.  The  order 
must  require  the  debtor  to  appear  before  the  judge  by  whom  it  Is  made,  and  atmne 
place  withm  the  county  to  which  the  execution  was  issued,  which  must  be  the  oomty 
where  the  debtor  resides.  It  was  not  intended  that  a  judge  of  the  anperior  court  e€ 
the  city  of  New  York  should  have  proceedings  of  this  kind  conducted  be&rs  bin 
out  of  the  city  and  county  of  New  York.    lb. 

Requieitee  of  affidavit  to  obtain  order. 

j.  It  was  held  in  the  Common  Pleas  for  the  City  and  County  of  New  York,  that 
the  affidavit  to  obtain  an  order  under  this  section,  must  state  poaitlveJy  that  th^ 
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debtor  hu  property,  and  tpeeify  of  what  the  property  eoiiaisUi.  TUhu  ▼.  Vere,  I 
Code  Rep.,  130.  And  the  same  practice  ezistod  in  the  Soperior  Court ;  for  that 
oonrt  in  Engle  ▼.  Banne^u,  2  Sand.,  679  ;  3  Code  Rep,  205,  said,  *<  The  averment  aa 
to  thiage  in  action,  &o.,  expected  to  be  reached  by  this  examination,  ie  one  required 
by  the  practice  of  the  court.  It  is  not  a  statutory  provision,  and  it  may  now  be  sup* 
plied  by  a  supplementary  affidavit  And  it  was  previously  held  by  all  the  justices  of 
the  superior  court,  that  the  affidavit  presented  for  the  purpose  of  obtaining  an  order 
vnder  this  section  (oode  of  1848,  s.  247)  must  state  that  the  debtor  has  property  of 
some  kind  which  ought  to  be  applied  to  the  payment  of  the  debt,  and  which  has  not 
been  reached  by  the  execution,  or  some  equivalent  allegation.  In  note  to  Jontt  v. 
Jtowiiu,  1  Code  Rep.,  94;  1  Sand.,  722.  But  in  a  su&quent  case  (Anon.,  1  Code 
Bepi  N.  S.,  113),  the  whole  court  (superior  court)  on  considering  this  question, 
determined  that  thereafter  the  affidavit  presented  for  the  purpose  of  obtaining  an 
order  under  this  seoti(Mi,  need  not  state  any  thing  on  the  subject  of  the  debtor*s  prop- 
erty, and  that  the  practice  in  that  respect  pointed  out  in  the  note  to  Jone$  ▼.  LaW' 
K»,  woidd  no  longer  be  enforced.  '  And  the  New  York  oonrt  of  common  pleas 
•ame  to  a  similar  condusion  in  Hough  v.  Kohlitit  1  Code  Rep.  N.  8.,  232.  And  in 
the  sapreme  court  it  was  held  by  Marvin,  J.,  that  <*  when  the  proceeding  under  this 
■sotien  is  fowtded  upon  the  retnm  of  an  execution  against  the  property  of  the  debtor 
maaUsfied,  it  is  not  necessary  to  state  in  the  affidavit  that  the  defendant  baa  prop- 
erty. The  statute  has  specifiedthe  facts  and  terms  upon  which  the  creditor  is  entitled 
to  the  order,  and  the  court  or  judge  has  no  right  to  require  the  production  of  other 
£Mta.  We  have  no  right  to  conform  the  statute  to  the  practice  of  the  late  oonrt 
of  ebaacery  upon  a  oraditor's  bill,  or  the  requirements  of  any  other  statutes  touching 
proceedings  by  creditors  agunst  debtors.  This  statute  specifies  the  (boXb  ;  and  when 
Ihcy  are  made  to  appear,  the  creditor  is  entitled  to  the  order.  In  my  opinion,  the 
legUatnre  intended  upon  the  return  of  an  execution  unsatisfied,  to  subject  the  debtor. 
Mt  the  instance  of  the  creditor,  to  answer  concernmg  his  property,  without  requiring 
the  ereditor  to  show  that  the  debtor  had  property ;  as  the  next  provision  of  the 
aaction,  authorizing  an  order  to  be  made  before  the  execution  has  been  returned, 
leqaires  proof  by  affidavit  that  the  debtor  has  property  which  he  unjustly  refuses  to 
stpply  to  the  satisfaction  of  the  judraient  lliere  is  a  propriety  in  the  distinotion 
bstween  the  two  oases."    Hatch  v.  Weybvm,  8  Pr.  R.,  165. 

«.  The  affidavit  need  not  describe  the  execution  returned  unsatisfied,  as  an  exeon- 
ti<m  **  aoainat  property."  The  presumption  is  that  the  execution  is  against  property, 
MeArihur  v.  Lanebtsrg,  1  Code  Rep.  N.  S.,  211 ;  but  in  The  People  v.  Hulbert,  1 
Code  Rep.  N.  8.,  75  ;  5  Pr.  R.,  446,  where  the  order  had  been  made  by  a  county 
jodge,  and  the  affidavit  on  which  the  order  issued  didnotdistinctly  aver  that  it  was  an 
ezaention  against  property  which  had  been  returned  unsatisfied,  the  oonrt  said,  <*  If 
we  were  at  liberty  to  indulge  in  presumptions  in  such  a  case,  it  might  perhaps  tie  in« 
ferred  *  •  *  that  it  was  an  execution  against  property.  But  this  will  not  do  where 
the  juriidictien  of  an  inferior  officer,  to  act  in  the  first  instance,  is  drawn  into  ques- 
lion  *  *  *  we  cannot  presume  that  the  party  issued  the  proper  execution.*' 

&  It  should  appear  on  the  face  of  the  proceedings  that  the  judgment  is  for 
twenty-five  dollars  exclusive  of  costs,  but  where  the  affidavit  stated  the  recovery  of 
two  judgments,  one  in  a  district  court  for  033  12,  and  the  other  in  the  marine  court 
for  ^511  56,  but  did  not  state  in  terms  that  either  judgment  was  for  (25  exclusive 
of  costs,  on  objection  taken  for  this  reason,  the  court  held  it  sufficiently  appeared 
that  each  judgment  was  for  $25  exclusive  of  costs,  because  in  the  district  court  the 
costs  could  not  exceed  (5  and  in  the  marine  court  no  costs  are  allowed  unless  upon 
lecov^y  of  $50.     Whitlock'$  Case,  1  Abbott,  320. 

e.  Where  the  assignee  of  a  judgment  nuikes  an  affidavit  to  obtain  an  order  under 
this  section,  it  should  appear  on  the  face  of  the  affidavit  by  what  right  he  moves  in 
the  matter ;  and  if  it  does  not,  and  an  order  be  obtained  on  it,  the  order  will  be  irreg- 
nlar.    Lindsay  v.  Sherman,  1  Code  Rep.  N.  a,  25 ;  Hough  v.  KoUin,  ib.,  232. 

dL  Where  the  judgment  on  which  proceedings  are  had,  is  one  rendered  in  a  jus* 
iioe's  court,  the  affidavit  on  which  the  proceedings  are  founded,  need  not  allege  that 
the  jnatioe  by  whom  the  judgment  was  rendered  had  jurisdiction.  It  is  sufficient 
if  it  shows  the  facti  conferring  jurisdiction,  and  that  the  judgment  was  correctly 
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mrtm  (Conway  ▼.  HitehmM,  9  Barb^  378).  Bat  perhaps  it  need  not  eyeii  riiow  the 
neli  cooferriagr  jarisdictioii,  beeaoie  the  Talidity  of  the  jodi^ent  eannot  be  inq^oired 
into  in  a  prooeedinf^  nnder  this  chapter.    O^Neil  ▼.  JfarCsii,  1  Smith,  405. 

a.  The  ex  parte  affidavit  of  the  jad^^ent  creditor  ia  ■officient  proof  of  the  re- 
torn  of  an  execation  nnsatiafied,  to  aathorize  the  granting  of  an  order  by  a  judge  ftr 
the  examination  of  a  defendant,  under  thia  section.  Conway  ▼.  Hitekingo,  9  Barb.» 
378. 

Sermee  of  Ordero  under  thi$  uction, 

b»  "  The  code  makes  no  provision  as  to  the  time  and  manner  of  serving  these 
orders ;  the  court  cannot  say  whether  any  and,  if  any,  what  pazttcnlar  mode  of  service 
is  the  proper  one,  aod  conseqnently  cannot  hold  any  to  be  good.  The  service  of  the 
order  in  this  case  was  personal,  and  I  think  that  most  be  regarded  as  a  good  service." 
Per  Johnson,  J.,  In  The  People  v.  Hulbert,  1  Code  Rep.  N.  8.,  79. 

c.  It  is  not  necessary  to  serve,  with  an  order  obtained  nnder  this  sectioaf  a 
copy  of  the  affidavit  on  which  such  order  was  obtained.  Oreen  v.  Bullard,  8  Pr. 
R.,  315. 

d.  Any  irregularity  in  the  service  of  the  order  is  waived  by  appearance  and  snb- 
mitting  without  objection  to  an  examination.    lb. 

Before  whom  the  judgment  debtor  io  to  be  ordered  to  appear, 

e.  *<  By  the  code  of  1848,  s.  S47  (now  293),  the  judge  was  authorised  to  make  an 
order  that  the  debtor  appear,  and  make  disclosure  on  oath  concerning  his  piviperty, 
before  eueh  judge.  By  the  amendments  of  1849  to  this  section,  the  judge  oould 
order  the  debtor  to  appear  before  eueh  judge  or  a  referee  appmnted  br  a  judge  of  the 
court  Under  this  provision  it  was  held,  in  Conway  v.  Hitchine^  9  Barb.,  &4»  that 
the  county  judge  could  appoint  the  referee,  and  order  the  debtor  to  appear  befiirs 
him.  But  by  the  amendment  of  1851,  the  original  provision  upon  this  point  is  re- 
stored. The  order  must  now  direct  the  debtor  to  appear  btfore  oueh  judge,  Tko 
words,  or  a  referee  appointed  by  a  judge  of  the  court,  are  omitted."  Hatch  v. 
Weybum,  8  Pr.  R.,  165.  And  where  a  county  judge  made  an  order  under  thisaectieii 
requiring  the  exeeution  debtor  to  appear  before  a  referee  appointed  by  such  judge, 
and  make  disclosure  on  oath  concerning  his  |m>pertv,  it  was  held  that  aoeh  order 
gave  the  referee  no  authority  to  proceed  thereon.    lb. 

Nature  of  the  order, 

f.  '<  An  order  for  the  examiuation  of  a  judgment  debtor  is  not  a  mere  pwcew  to 
enforce  the  execution  of  the  judgment.  It  is  not  founded  upon  the  judgment  atone 
but  upon  the  averment  of  new  facts  which  the  plaintiff  must  prove  to  entitle  him  to 
the  relief  that  is  sought  As  a  substitute  for  a  creditor's  bill,  it  is  in  its  nature  anew 
suit"    Duer,  J.,  Oakley,  Ch.  J.,  concurring,  in  Oriffin  v.  DomingueM,  2  Dner,  658. 

Proeeedinge  after  order  for  examination  of  judgment  debtor, 

g.  Upon  an  examination  under  this  section,  a  general  denial  of  any  property 
except  his  necessary  wearing  apparel,  is  not  sufficient,  the  debtor  must  give  a  puti- 
eular  account  and  value  of  such  wearing  apparel,  for  the  court  to  judge  whether  it 
is  within  the  exemption.    Brown  v.  Morgan,  3  Edw.,  Ch.  R.,  278. 

h.  The  object  of  the  examination  of  the  judgment  debtor,  in  proceedings  under 
this  section,  the  kind  of  questions  which  may  be  put  to  him  and  the  manner  in 
which  he  may  answer,  were  considered  in  Leroy  v.  Haleey,  1  Code  Rep.  N.  &,  275. 
In  that  case  the  judgment  debtor  was  asked,  "Are  you  a  housekeeper  ?"  to  which  he 
answered,  "  My  wife  has  a  lease  of  the  premises  on  which  I  reside,  and  owni  the 
ftirniture,  and  I  reside  with  her — she  having  a  separate  estate."  This  answer  wa» 
objected  to,  but  the  judge  held  the  defendant  was  not  bound  to  answer  yet  or  no, 
but  might  explain  his  position.    His  Honor,  Mason,  J.,  then  continued  thus : 

*'  The  object  of  the  examination  is  to  ascertain  whether  the  debtor  has  my 


§  292,]  SUPPLEMENTARY   PEOCEKDINGS.  451 

property  vnbjeot  to  or  exempt  from  the  execution,  which  ought  to  be  applied  to  tho 
plAintJiT'e  claim.  He  is  reqaired  to  appear  and  answer  *  concerning  his  property,' 
that  iib  tho  property  belonging  to  him  at  the  time  of  the  examination,  or  bound  by 
tlie  jodgment ;  and  every  qaestion  tending  to  throw  light  en  that  aubject  is  pertinent. 
It  ia  not  aafficient  that  the  defendant  anawer  generalfy  that  he  has  no  property ;  the 
plaintiff  may  proaecnte  hia  inqniriea  notwithstanding  such  an  answer.  If  the  de- 
fendant ia  in  poaseaoion  of  any  property,  the  plaintiff  may  ask  when  and  where  and 
how  he  obtained  the  pooMssion,  and  on  what  terms  he  holds  it.  If  the  defendant  is 
not  in  the  poasession  of  any  property,  he  may  be  asked  whether  he  had  any,  or  was 
interaated  in  any,  a  abort  time  previooa  to  the  judgment,  and  what  haa  become  of  it ; 
uid  if  he  anawera  that  he  has  sold  it  absolntely,  he  may  be  asked  what  was  the  con- 
■deraiaon  for  the  sale,  and  what  haa  become  of  the  proceeds,  so  aa  to  ascertain  whe- 
ther any  portion  c^  them  ia  in  his  hands  or  due  to  him.  But  if  it  appear  that  he  haa 
not  in  hia  poaseasion  or  under  his  control  any  portion  of  such  proceeds,  the  inquiry 
reopeoting  soch  property  or  its  proceeds  can  go  no  further.  There  is,  in  such  case, 
nothing  for  the  creditor  to  receive.  If  the  answer  to  the  question  raise  any  doubts 
aa  to  the  bona  fidet  of  the  sale,  the  examination  may  be  thorough  on  that  point,  as 
a  frandnlent  transfer  of  property  may  not  aflford  any  protection  against  a  creditor. 
Cfrteiu  T.  HUka,  1  Barb.,  Ch.  R,  316."    lb. 

^  It  ia  impoaaible  to  lay  down  any  particular  rules  on  this  subject  which  shall  be 
vniYeiaally  applicable,  further  than  this,  that  the  whole  examination  must  have  for 
its  single  object  to  ascertain  whether  there  is  any  property  of  the  debtor  which  ought 
to  be  applied  to  the  payment  of  the  plaintiff's  dalm ;  aud  the  extent  of  the  inquiry 
in  eaah  particular  case  must  be  left  to  the  good  sense  of  the  officer  under  whose 
direction  the  examination  takes  place, having  in  view  this  general  object"    lb. 

"An  important  alteration  was  made  in  the  section  292,  by  the  amendment  to 
the  code  in  1851.  It  is  that  in  an  examination  under  it,  either  party  may  examine 
witnesses  in  his  behalf,  aud  the  judgment  debtor  may  be  examined  in  the  same  man- 
ner aa  a  witness.  He  may,  therefore,  be  examined  in  his  own  behalf  on  the  subject 
matter  of  the  direct  examination,  hia  examination  and  cross-examination  being  liable 
to  ba  rebutted,  as  provided  in  sections  393  and  395."    lb. 

«.  It  ia  no  objection  to  the  proceeding  with  an  examination  on  an  order  obtained 
nnder  thia  aection,  that  after  making  this  order,  the  judgment  creditor  has  issued 
another  execution  against  the  property  of  the  judgment  debtor,  and  that  auch  execu- 
tion haa  been  levied,  unless  it  is  clear  such  levy  will  be  effectual  to  satiafy  the  judg- 
ment. Sale  T.  Lawion,  4  Sand.,  718.  There  is  a  conflicting  decision  of  King,  J.,  in 
the  OTipreme  court,  Me  Arthur  v.  Lan$burgh,  1  Code  Rep.  N.  S.,  211. 

b.  Nor  ia  it  any  reason  for  staying  the  examination  upon  an  order  obtained  under 
tluB  aection,  to  show  that  after  the  making  and  before  service  of  such  order,  the  judg- 
ment creditor  haa  issued  an  attachment  againat  the  judgment  debtor  as  a  non-resi- 
dent debtor.    Hanmn  v.  TripUr,  1  Code  Rep.N.  S.,  154. 

€.  Under  this  section,  before  the  amendment  of  1851,  it  was  held  that  a  judgment 
debtor  examined  nnder  the  proviaiooa  of  this  chapter,  was  not  entitled  to  a  oroas-ex- 
amination,  but  that  he  might  have  the  advice  and  instruction  of  oounael  in  framing 
his  answers.  (Cerning  v.  Tooiber,  5  Fr.  R.,  16.)  Now,  however,  '^  the  judgment 
creditor  may  be  examined  in  the  same  manner  aa  a  witness,"  and  haa  the  right  to  be 
examined  (croas  examined)  by  his  own  counsel.    Le  Roy  v.  Halsey,  1  Duer,  589. 

d.  If  it  appears,  on  examination  of  witnesses  on  a  proceeding  under  the  firat  branch 
of  this  aection,  that  a  third  person,  not  a  party  to  the  proceeding,  is  in  possession  of 
property  liable  to  an  execution,  belonging  to  the  judgment  debtor,  and  is  colluding  with 
the  debtor  to  enable  him  to  defraud  hia  creditors,  the  proper  remedy  of  the  judgment 
creditor  is  to  levy  on  the  goods  and  sell  them  under  his  execution ;  or  to  institute  an 
action  io  the  nature  of  a  creditor'a  bill,  against  the  judgment  debtor  and  his  fraudu- 
lent aaaignee.    Dorr  v.  Noxon,  5  Pr.  R.,  29 ;  and  see  note  to  section  298. 

e.  The  examination  is,  in  its  nature  and  effect,  an  answer  to  the  complaint — and, 
aa  it  ia  taken  orally,  great  liberality  ahould  be  allowed  in  correcting  errors  and  mia- 
takea ;  which  shoula  be  done  by  a  supplemental  statement,  leaving  the  original  nn« 
alured.     Corning  v.  Tooker^  5  Pr.  R.,  16. 

/.  A  person  not  a  party  to  the  proceedings,  upon  examination  should  not  be 
allowed  to  appear  by  counsel.    lb. 
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a.  The  exammatlon  ia  ordinarily  bad  before  a  referee.  See  aeetMm300,  and  note 
thereto, 

6,  Where  the  proceedings  are  before  a  connty  judge,  he  hai  no  power  to  Mjimim 
the  examination  except  by  consent.  The  PeopU  t.  Hulbertf  1  Code  Bepu  K. 
S.,  75. 

c.  In  Smith  ▼.  JoAimou,  7  Pr.  R.,  39,  it  was  held  that  where  the  examinatioB  m 
before  a  referee,  he  most  certify  the  examination  to  the  judge  who  made  the  ofder. 

Irregularity  in  order, 

d.  An  irregular  order  under  thia  eeotion  may  be  set  aaide  on  moUoQ  at  apeeial 
term.  Lindeay  ?.  Sherman,  1  Code  Rep.  N.  a,  25 ;  Conway  t.  HiUhma,  9  Baik 
378. 

Erraneaue  order* 

e.  An  order  erroneonily  granted  pnraaant  to  this  section,  may  be  appealed  from 
to  the  general  term.     Conway  v.  Hilehine,  9  Barb.  378 ;  Ojfeil  t.  Martin^  1  Smith, 

404 

/.  If  the  order  is  granted  ex  parte  out  of  court,  it  may  be  racated  or  modified  «ft 
an  application  without  notice,  by  the  judge  who  made  it  (s«  324) ;  and  if  the  judfa 
who  made  the  order  refuse  to  vacate  or  modify  it,  the  party  ni^  appeal,  /ft.  mate 
T.  Loey,  6  Pr.  R^  108. 

g.  Or,  the  motion  to  vacate  or  modify,  may  be  made  to  any  judge  of  the  MVt. 
Blake  v.  Loey,  supra. 

h.  An  order  dismissing  supplementary  proceed tnga,  is  an  appealable  order  to  the 
general  term,  and  security  is  not  required  upon  the  appeal,  noJeea  it  inTolTea  a  atsy 
of  proceedings.     O'Neil  ▼.  Martin^  1  Smith,  404. 

B!ffeet  of  order  a§  a  lien, 

i  *'  I  think  the  order  for  a  debtor's  examination  under  section  293,  shonld  be 
construed  to  give  the  creditor  the  same  lien  which  he  acquired  under  the  former  prac- 
tice, by  the  commencement  of  a  suit  by  creditor's  bill.'*  Per  Harris,  J.,  in  Porter 
V.  Williame,  1  Code  Rep^  N.  S.,  145  ;  5  Pr.  R..  441. 

§  293.  [248.]  (Amended  1849.)  JSoisUn^  rnita.  Any  debtor 
may  pay  execiUion  against  his  creditor. 

After  the  issuing  of  execution  against  property,  any  penon 
indebted  to  the  judgment  debtor,  may  pay  to  tlie  sheriff  the 
amount  of  his  debt,  or  so  much  thereof  as  shall  be  necesBaiy 
to  satisfy  the  execution,  and  the  sheriff's  receipt  shall  be  a  suf- 
ficient discharge  for  the  amount  so  paid. 


j.  In  Rohineon  y.  Weeke,  1  Code  Rep.  N.  S.,  311,  the  Supreme  Court,  at 
Term,  in  the  seventh  district,  held  that  this  section  is  permieoive  merely,  and  th« 
result  of  the  cases  show  that  it  is  a  perminion  of  wliich  a  debtor  to  a  jui^paeai 
debtor  can  avail  him  only  at  great  risk  of  loss.  In  the  case  just  referred  to  it  ap- 
peared that  the  action  was  to  recover  damages  for  the  conversion  of  bank  bills,  that 
after  the  trial  and  verdict  for  the  plaintifl^  but  before  judgment,  the  plaintiff  assigaed 

ras  tamm 


his  right  to  the  judgment  to  his  attorney  in  the  action.  The  assignment 
fide,  and  for  a  valuable  consideration.  The  judgment  was  pedected  August  10, 
1849,  and  on  the  next  day  the  defendant,  without -any  notice  of  the  aasignment,  paid 
the  amount  of  the  judgment  against  him  to  the  sheriff  of  Steuben  county  on  two 
ezeeotions  on  judgments  against  the  plaintiff,  and  then  in  the  hands  of  the  saidsberiflT 
for  collection ;  an  execution  subsequently  issued  on  the  judgment,  and  a  molisii  to 
aet  that  execution  aside  waa  denied,  and  the  order  denying  the  motion  affimied  em 
appeal.  The  court,  Johnson,  J.,  said  :  *'  The  assignment  carried  the  whole  ticl«  to 
the  subject  matter  of  the  action i  and,  of  course,  to  the  judgment  when  perfedadL 
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At  bstween  the  parties  to  the  aerignmeiit,  dearly  the  whole  right  passed  to  the  aa- 
figoee;  and  the  defendant  the  moment  the  judament  was  perfected,  became  the 
debtor  of  the  aaaignee  and  not  of  the  plaintiff  Nor  was  any  notice  to  the  defendant 
aeeeaMry,  except  for  the  purpose  of  protecting  the  assignee  against  the  acts  of  his* 
aaignor." 

0.  On  a  motion  to  set  aside  an  ezecntion,  or  for  a  perpetual  stay  thereof,  it 
appealed  that  on  the  5th  October,  1848,  the  plaintiff  obtained  a  Terdict,  in  an  action 
for  trespass,  for  $60,  and  on  the  same  day  made  an  assignment  of  his  interest 
mder  the  Terdict  to  his  attorney  (Lake).  On  the  17th  October,  1848,  the  judg- 
ment was  perfected,  and  on  the  17th  of  NoTember,  an  exeontaon  againattfae  defend- 
ant's goods,  directed  to  the  sheriff  of  Herkimer  county,  endorsed  to  levy  $103  67. 
It  appeared  that,  prior  to  and  on  the  5th  and  on  the  7th  of  October,  1848,  the 
sheriff  of  Herkimer  had  in  his  hands  an  execution  against  the  goods  of  the  plain- 
tiff, issued  at  the  suit  of  one  Adams,  and  endorsed  to  levy  $224  83.  It  also  ap- 
peared that  the  defendant,  on  the  7th  of  October,  1848,  paid  to  the  sheriff  of  Her- 
kimer $60  for  the  amount  of  the  verdict,  and  $30,  the  estimated  amount  of  coats, 
and  took  his  receipt  for  the  same,  to  be  spplied  in  part  satisfaction  of  the  execution 
issued  hy  Adams.  After  the  17th  of  October,  and  before  the  17th  of  November, 
1848,  the  defendant  tendered  to  the  plaintiff 'a  attorney  $13  67,  in  discharge  of  the 
judgment,  which  he  refused  to  reoeive.  This  sum  dT  $13  67  was  the  difference 
between  the  amount  of  the  judgment,  and  the  amount  paid  to  the  sheriff.  Lake 
denied  any  knowledge  of  Adams'  execution  at  the  time  he  took  the  assignment  of 
the  verdict  Enough  also  appeared  to  charge  the  defendant  with  notice  of  the 
aaMgnment  to  Lake,  before  he  made  the  payment  to  the  sheriff  Upon  this  state  of 
Acts  it  was  held,  that  nothing  was  disclosed  which  entitled  the  defendant  to  be 
relieved  from  the  execution.  Countryman  v.  Boyer,  3  Pr.  R.,  386 ;  2  Code  Rep,  4: 
At  the  time  of  the  payment  to  the  sheriff,  the  defendant  was  not  indebted  to  the 
njaintiff,  but  to  his  assignee.  Lake.  This  was  a  sufficient  answer  to  the  motion. 
JSven  a  payment  to  Boyer  himAelf  would  not,  under  these  circumstances  (presump- 
tive notice  of  the  assignment),  have  relieved  the  defendant  from  payment  over 
again  to  Lake.    lb, 

&  The  amount  of  a  verdict  rendered  in  an  action  of  assa^lt  and  battery,  cannot 
be  paid  to  the  sheriff,  on  an  execution  against  the  party  who  recovered  the  verdict, 
under  this  section.  A  verdict  in  tort  must  be  consummated  by  judgment  before  it 
can  be  treated  as  an  indebtedness.    Davenport  v.  Ludlow^  3  Code  Kep.,  66. 

c.  Thus,  where  in  an  action  for  an  assault  and  battery  the  plaintiff  had  a  ver- 
diet  for  $30,  on  April  18, 1850,  and  judgment  was  perfected  on  the  26th  of  April 
for  the  amount  of  iho  verdict,  and  $30  costs,  the  defendant,  before  the  judgment 
was  perfected,  and  on  the  22d  of  April,  paid  to  the  sheriff  $60  on  an  execution  in 
his  hands  against  the  plaintiff  in  favor  of  one  Herrick.  The  plaintiff  afterwards 
airigned  the  judjnnent  to  his  attorneys  in  the  action,  and  they  issued  execution  on 
the  jadgment  The  court  denied  with  costs  a  motion  to  set  aside  such  execution  on 
the  ground  that  the  judgment  had  been  satisfied.     lb. 

d.  Where  a  person  indebted  to  a  judgment  debtor  pays  the  amount  of  his  debt 
taarfieriff  holding  an  execution  against  the  judgment  debtor,  and  takes  the  sheriff 'f 
reeeipt  as  aothorixed  by  s.  S93  of  the  code,  if  an  action  is  afterwards  brought 
against  bhn  to  recover  the  amount  so  paid,  and  he  sets  up  such  payment  as  a  defence, 
he  is  bound  to  prove  the  judgment  on  which  the  execution  issued  to  the  sheriff  to 
whom  he  paid  the  money ;  and  it  will  not  be  sufficient  for  him  to  produce  a  certified 
copy  of  the  transcript  of  a  justioe^s  judgment  filed  in  the  clerk's  office  of  a  different 
oonaty  from  that  in  which  the  judgment  was  docketed  Handly  v.  Greentf  15 
Barb.,  601. 

§  294.  [249.]  (Amended  1849.)  Edating  mits.  Examina- 
tion cf  diibtoTS^  cf  jvdgment  debtor^  or  of  those  having  prop- 
erty  belonging  to  him. 

After  the  issning  or  retarn  of  an  execution  against  property 
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of  the  judgment  debtor,  or  of  any  one  of  eeTeral  debtors  in 
the  same  jadgment,  and  upon  an  affidavit  that  any  person  or 
corporation  has  property  of  such  judgment  debtor,  or  is  in- 
debted to  him  in  an  amount  exceeding  ten  dollars,  the  judge 
may  by  an  order  require  such  person  or  corporation,  or  any 
officer  or  member  thereof,  to  appear  at  a  specified  time  and 
place,  and  answer  concerning  the  same.  Tbe  judge  may  also^ 
in  his  discretion,  require  notice  of  such  proceeding  to  be  giyen 
to  any  party  to  the  action,  in  such  manner  as  it  may  seem  to 
him  proper. 

a.  Except  the  last  clause  providm;  for  notice  of  the  proceedings^  this  seetioii  is  a 
counterpart  of  the  S49th  section  of  the  code  of  1848. 

Order  to  ezamine  debtor  to  judgment  debtor. 

6.  To  warrant  the  issoing  of  an  order  for  the  examination  of  a  party  afieged  ts 
have  in  his  poesession  property  of  a  judgment  debtor,  it  is  not  necessary  that  the  ex- 
ecution should  issue  to  the  county  where  such  debtor  resides.  People  r.  Norton,  A 
Sand.,  640. 

e.  It  suffices  that  the  execution  is  to  tlie  county  where  the  property  is  expected 
to  be  found,  and  where  the  person  resides  who  is  charged  with  having  It  in  ha  poi- 
•ession.    lb. 

m 
RequieUee  of  nfidavit  to  obtain  order. 

d.  An  affidavit  which  follows  the  altematiTe  wording  of  this  sectiont  that  the 
party  "  kae  property  of  the  judgment  debtor,  or  ie  indebted  to  him"  is  not  suffi- 
cient to  obtain  an  order  under  this  section.    Lee  v.  Heirberger,  1  Code  Rep.»  38. 

Proeeedinge  on  order. 

e.  When  the  party  alleged  to  be  indebted  to  the  judgment  debtor,  denied  such 
indebtedness,  and  thereupon  the  judge  proceeded  to  try  the  question  of  indebtednsB 
by  the  examination  of  witnesses,  Ac,  and  then  decided  that  the  party  alleged  to  be 
indebted,  was  in  fact  indebted,  the  supreme  court,  per  Johnson,  J.,  said,  **  AH  this 
part  of  the  proceeding  was  wholly  unauthorized  and  void.  The  judge  had  no  right 
to  try  this  disputed  dahn  in  this  way,  or  to  make  any  determination  in  regard  to  it 
Section  299  expressly  provides,  that  where  the  party  denies  his  indebtedness,  SDeh 
debt  shall  be  recoverable  only  in  an  action  by  the  receiver.  If  the  applioation  of 
property,  which  the  judge  is  authorised  to  order  by  section  297,  extends  to  debts  due 
the  judgment  debtor,  it  most  be  construed  to  mean  only  debts  or  demands  about 
which  there  is  no  dispute,  as  section  299  prescribes  the  only  mode  in  which  disputed 
claims  are  to  he  collected.     The  People  v.  Hulbert,  1  Code  Rep.,  N.  S.,  77. 

/.  It  was  held  by  a  judge  of  the  New  York  common  pleas  that  a  party  exammed 
under  an  order  made  pursuant  to  this  section,  could  not  stop  the  examinatiott  by 
claiming  an  interest  in  the  property  in  his  pooteasion.  But  the  examining  party  may 
inquire  mto  the  nature  of  his  interest  Bareulowe  v.  Protection  Co,  of  N.  J.,  9  Code 
Repc,72. 

g.  It  has^  however,  been  subsequently  decided  by  the  supreme  court,  that  in  pro- 
ceedings supplementary  to  the  execution,  the  inquiry  is  limited  to  the  property  which 
the  judgment  debtor  otons,  and  to  the  relief  that  may  be  obtained  under  such  pro- 
ceedmgs.     Van  Wyek  v.  Bradley,  3  Code  Rep.,  157. 

A.  Tbe  claim  alone  of  a  person  alleged  to  have  property  of  the  judgment  debtor. 


§§  295,  296.]  BUPPLEMENTABT    FB0GEBDIKG8.  455 

terminates  the  right  to  relief  as  against  him  under  these  proceedings,  and  no  exam- 
ination can  be  bad  for  the  purpose  of  defeating  such  claim.  The  claimant  may  be 
required  to  state  the  meiuure,  but  not  the  nature  of  his  title.    lb. 

a .  In  proceedings  under  this  section,  notice  may  or  may  not  be  given  to  the  debtor, 
in  the  discretion  of  the  judge.    Kemp  y.  Harding,  4  Pr.  R. ,  178. 

h.  In  proceedings  under  this  section  there  is  no  proyision  for  the  applicalion  of 
the  property  of  the  debtor  to  the  payment  of  the  judgment,  as  provided  by  section 
293.    Ih. 

e.  Neither  is  there  any  provision  for  an  examination  as  to  the  property  at  large  of 
the  debtor,    lb, 

d.  In  the  unreported  case  of  Tyeehener  v.  Tytehener  (7  April,  1854),  there  was 
a  motion  for  the  appointment  of  a  receiver,  and  Gierke,  J.,  denied  the  motion,  and 
said,  ^*  This  is  a  proceeding  under  section  294  of  the  code.  The  appointment  of  a 
leoeiver  under  section  298  can  only  be  on  proceedings  against  the  debtor  himself, 
instituted  for  the  purpose  of  reaching  his  property  generally  upon  notice  to  himself. 
In  proceedings  under  section  294,  Uiere  is  no  authority  or  provision  to  compel  the 
apptioation  of  the  property  of  the  debtor  to  the  payment  of  the  judgment  as  pro- 
vided by  section  292  {Kemp  v.  Harding,  4  Pr.  R.,  178),  has  been  overruled  at  gen- 
eral terno. 

e.  An  order  under  this  section  directing  a  third  person  in  general  terms  to  pay  to 
the  judgment  creditors  towards  the  satisfaction  of  the  judgment  whatever  money  is 
or  may  become  due  to  the  judgment  debtor  from  such  third  person,  and  also  requiring 
him  specifically  to  give  a  note  for  a  sttm  certain,  which  appeared  to  the  judge  mak- 
ing the  order  to  be  the  amount  actually  due,  is  no  bar  to  an  action  by  the  judgment 
deotor  against  such  third  person  to  recover  so  much  of  the  letter's  indebtedness 
to  the  former  as  was  not  included  in  the  said  note,  or  paid  under  the  said  order. 
Hampiman  v.  Catlin,  1  Sqith,  730. 

In  what  eaee  thU  eeeiion  doee  not  apply, 

/.  The  Clerk  or  Chamberlain  is  an  "  officer  of  the  court,'*  and  not  a  *<  person  or 
corpwation  "  within  the  meaning  of  this  section.    Anon.  1  Code  Rep.  N.  8.,  211. 

g.  Wherein  a  foreclosure  suit,  there  were  surplus  moneys  in  the  hands  of  the 
ders  or  chamberlain,  and  subseouently  in  another  action,  judgment  was  obtained 
against  one  of  the  parties  entitled  to  such  surplus,  the  judgment  creditor  applied  for 
an  order  on  the  chamberlain  to  appear  and  answer  under  this  section.  His  applioa- 
tJOB  was  refused,    lb, 

%  995.  [250.]  Edating  suits.     Witnesses  required  to  testify. 
Witnesses  may  be  required  to  appear  and  testify  on  any 

the  trial  of  an  issue. 

§  296.  [251.]  (Amended  1849.)  ExAst/ing  suits.  CompeQmg 
party  or  witnesses  to  attend. 

The  party  or  witness  may  be  required  to  attend  before  the 
judge,  or  before  a  referee  appointed  by  the  court  or  judge ;  if 
before  a  referee,  the  examination  shall  be  taken  by  the  referee, 
and  certified  to  the  judge.  All  examinations  and  answers 
before  a  judge  or  refbree,  under  this  chapter,  shall  be  on  oath, 
except  that  when  a  corporation  answers  the  answer  shall  be 
on  the  oath  of  an  officer  thereof. 
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§297.  [252.]  (Amended  1851.)  Emsting  suUs.  Whai 
property  may  he  ordered  to  le  applied  to  the  execution. 

The  judge  may  order  any  property  of  the  judgment  debtor, 
not  exempt  from  execution,  in  the  hands  either  of  himself  or 
any  other  person,  or  due  to  the  judgment  debtor,  to  be  applied 
towards  the  satisfaction  of  the  judgment;  except  that  the  eamr 
inga  of  the  debtor  for  hU  personal  services^  at  any  time  vnChin 
eioBty  days  next  preceding  the  order^  camiat  be  eo  applied  when 
it  is  made  to  appea/r  by  the  debtor^ a  affidavit  or  otherwise^  that 
aueh  eammga  are  neceaaary  for  the  uae  of  a  family  supported 
wholly  or  pao'tly  by  hia  labor. 

a.  Hie  part  in  Ualie  w  new.  Hiw  leetion,  before  amendment,  wu  idenllen]  wid» 
aeetion  959  of  the  eode  of  1848 ;  and  under  that  eeetioa  it  was  decided,  that  a  mm- 
reaident  judgment  debtor  might  be  compelled  to  conrey,  bat  not  lo  deliyert  pieipeitf 
that  he  hae  oat  of  the  Stat&  Bunn  y.  Fonda,  3  Code,  Bep.,  71.  And  that  a  mn- 
rendent  debtor  ii  entilled  to  the  eame  benefii  of  the  exemption  laws  aa  to  hia  pra^ 
eity  oat  of  the  State,  aa  if  he  were  a  reudent,  and  the  property  were  within  the 
StatOb    i5i 

h.  Section  959  (now  Metion  997)  of  the  eode  of  1848,  wia  held  to  applT  only 
to  moneya  actually  due  to  a  judgmeot  debtor,  and  not  to  moneyi  tabeeome  due  «» 
a  eotttinfency,  or  on  an  exeonfiory  contract  MeCormick  ▼.  Keh^e,  7  hbgal  Oba.,  184. 

e.  So  that  when  A.  waa  examined  aa  to  money  alloffed  to  be  due  deftndant,  and 
it  appeared  that  A.  had  agreed  to  convey  land  to  defendant  upon  hia  erecting  build- 
ingi  thereon,  A.  to  make  adyancee  to  defendant  aa  the  work  progreaBed;  but  that  at 
the  time  of  the  examination  nothing  waa  done  by  defendant  under  the  contiaet ;  nd 
it  alao  appeared  that  defendant,  before  any  further  payment  waa  due  him,  had  fcr 
yalne,  aaeigned  auch  payment  and  the  oontraot  to  B.,  without  notice  of  the  pioeeed- 
inga ;  held,  that  the  plaintiff  had  no  lien  on  auch  moneya.    lb, 

d.  A  creditor  cannot,  by  a  proceeding  enpplementary  hia  execution,  returned  an* 
aatiafied,  reach  moyablee  which  the  debtor  aeiigned  for  the  benefit  of  hia  crediAoB 
while  the  execution  waa  in  life  in  the  aheriff's  handa.  Watrout  y.  LathnpfAQuaL 
700. 

€.  He  might  haye  leyied  his  execution  on  auch  property  alter  the  aaaigament; 
but  hie  priority  oyer  the  aiaignee  ceased  when  the  execution  waa  returned  withoot 
levying  it.    lb, 

/.  The  lien  of  the  execution  was  then  epent,  and  the  eupplemental  proeeediDg 
does  not  reyiye  it  as  against  the  assignee.  lb.  An  execotion  when  returned  is  speat, 
and  it  cannot  be  made  to  effect  a  lien  by  relation.     Weed  y.  Pitree^  9  Ck>w.,  738. 

g.  Where  it  appeared,  upon  a  reference,  that  a  judgment  debtor  had  the  me  of 
furniture,  that  the  same  had  been  sold  under  a  judgment  againat  him,  and  boagfat 
in  by  one  Perkins,  a  relation  of  the  judgment  debtor,  who  had  left  the  same  in  the 
possession  of  the  mother  of  the  jadgment  debtor,  and  with  whom  the  judgment  debtor 
rsaided,  and  who  had  the  use  of  the  furniture,  the  court  would  not,  without  notice  to 
and  hearing  Perkins,  direct  the  delivery  of  the  fumitare  to  a  receiver. — Jls&esea  v. 
Ford,  3  Bdw.  Ch.  R,  441. 

h.  Money  earned,  though  not  payable  presently,  might  be  reached  by  a  ereditor'a 
bill    3  Edw.  Ch.  R,,  457 }  4  t6.,  653. 

i  "  Under  a  creditor's  bill  in  the  late  coart  of  chancery,  the  plaintiff  could  not 
reach  the  effects  of  the  debtor  which  he  had  earned  or  acquired  after  the  filia|r  of 
the  bill.  (Browning  v.  Betiie,  8  Paige,  564 ;  9  Barb.  Cb.  Pr.,  153 ;  M'Cam  v.  Vor- 
oheimeVf  1  Clark,'144.)  If  the  debtor  acquired  property  or  rights  in  action  after  the 
filing  of  the  bill,  it  could  only  be  reached  in  that  suit  by  means  of  a  anpplemental  bill;; 
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and  it  is  npiMMd  that,  as  Motion  397  it  uoqoalified  in  its  terms,  it  changes  the  rale 
which  formerly  prevailed,  so  as  to  aathorize  the  jadge  to  direct  the  application  to  the 
creditor's  demand  of  any  property  or  choees  in  action  which  the  debtor  may  have  at 
the  time  the  <»rder  is  made^  althongh  it  may  have  come  to  him  after  the  proceedinga 
before  the  jadge  were  commenced.  But  we  think  otherwise.  The  proceedings  an- 
thorixed  by  section  392  to  303  indnsiTe,  is  a  cnmnlatiye  remedy,  given  to  the  creditor 
in  oaaea  where  it  is  q>plicable,  bnt  to  be  administered  upon  the  same  principle,  sub- 
stantially, as  in  an  action  for  the  same  end.  This  seems  obvious  from  a  comparison 
of  sections  398  and  244  If  we  are  right  in  this  view,  the  receiver  appointed  under 
section  298  wonid  not  take  any  property  or  effects  of  the  debtor,  acquired  by  him 
after  the  application  to  the  judge  for  the  order  under  section  392 ;  and  it  would  be 
impnting  an  inconsistency  to  the  legislature,  to  construe  section  397  as  extending 
ftntber,  and  embracing  property  or  effects  which  could  not  be  reached  through  a 
leeeiver  under  section  398."  Caton  v.  Southwell^  13  Barb.,  337.  In  a  note  to  that 
case,  it  is  stated  that  since  its  decision,  the  sections  considered  had  undergone  *'  m«- 
Icn'oi  alterationa.^  It  is  true  the  sections  were  altered,  but  not,  as  we  conceive,  my 
as  to  aflbct  the  decision  in  CaUm  v.  Southwell;  and  if  that  decision  was  correct  at 
the  time  it  was  pronounced,  which  we  somewhat  doubt,  it  is  coireot  still 

a.  Where  the  fands  are  in  the  hands  of  the  defendant  and  there  is  no  dispute  as  to 
the  owaefship,  and  it  appears  cleaily  that  the  funds  belong  to  the  defendant,  it  is 
proper  to  make  an  order  to  pay  the  money,  or  apply  it  directly  in  satisfaction  of  Uie 
jndKoieat  Bat  where  the  title  to  the  funds  in  the  hands  of  the  defendant  is  in  dli* 
pate— -elahned  by  persons  other  than  the  defendant-Hmch  an  order  is  impiopsr;  the 
judge,  nnder  the  authority  conferred  by  sections  292  and  293  of  the  code,  has  no  right 
to  try  and  determine  m  this  summary  manner  these  conflicting  claims.  The  People 
Y.Kwg,9Fr.R,,97. 

&  The  proper  order  in  snch  case,  is  to  restrain  the  defendant  from  paying  over 
tba  fiimds  to  any  perBon,  and  to  appoint  a  receiver,  whose  duty  will  be  to  apply  for 
an  order  requiring  the  defendant  to  pay  the  money  into  court,  when  all  the  partiea 
can  be  heard  and  the  controversy  disposed  of.    76. 

c;  Hie  judge  before  whom  the  proceedings  are  had  may  determine  that  the  judg- 
ment debtor  hn  property  which  should  be  applied  to  the  payment  of  the  judgment ; 
and,  on  the  refosal  of  the  judgment  debtor  so  to  apply  it,  may  commit  him  as  for  a 
eoQtempt,  though  he  deny,  on  his  examination  on  oath,  that  he  has  any  snch  property. 
In  r«  PeoUr,  3  Code  Repi,  69. 

d,  Snch  imprisonment  is  not  limited  to  thirty  daya    lb. 

s.  Under  the  code,  an  order  for  the  sequestration  of  the  property  of  a  judgment 
debtor  is  no  longer  necessaiy.  West  v.  FraHr^  5  Sand.  653.  In  that  case  the  de- 
fendant, a  judgment  debtor,  was  in  contempt  for  disobedience  to  an  order  requiring 
him  to  make  an  assignment  of  his  property  to  a  receiver  before  appointed ;  and  an 
appUeation,  founded  on  the  case  of  The  People  v.  Rogero,  3  Paige,  104,  was  made 
for  an  order  of  sequestration,  and  the  delivery  of  the  property  sequestered  to  the  re- 
ceiver. The  application  was  denied,  and,  per  Duer,  J.,  *<  It  seems  to  me  that  this 
^>plioation  is  quite  useless.  No  asrignment  is  neoessary  to  vest  in  the  receiver  all 
right  and  title,  legal  or  equitable,  of  the  debtor  to  his  property  and  effects  (except  his 
real  estate)  within  this  State ;  and  it  is  snch  only  that  an  order  of  sequestration  would 
embrace.  The  title  of  the  receiver  becomes  perfect  when  he  has  given  the  requisite 
aacnrity,  and  it  then  operates,  by  relation,  flrom  the  time  that  the  order  for  his  appoint- 
ment was  made ;  that  order  is,  per  ee,  a  sequestration,  and  gives  to  the  receiver  all 
the  neoeosary  means  for  enforcing  his  rights.  Where  a  third  person  is  in  possession 
of  property  of  the  debtor,  which  he  refuses  to  deliver  to  the  receiver,  I  see  no  reason 
why  its  delivery  may  not  be  compelled,  nnder  section  294  of  the  code.  The  filing  of 
a  ecmplaint  by  the  receiver,  can  only  be  necessary  when  a  third  perMn  sets  up  an 
adverse  title ;  and  the  necessity,  in  such  a  case,  for  the  institution  of  a  suit,  would 
not  be  renMved  by  an  order  for  sequestration.  (Albany  City  Bank  v.  Sehwnaehert 
1  Clark,  378, 300 ;  Porter  v.  WilHmm,  1  Code  Rep.,  N.  S.,  144 ;  Van  Wyek  v.  Brady, 
3  Code  Rep.,  157). 

/.  The  order  under  this  section,  forbidding  the  transfer  of  the  defendant's  property, 
though  sometimes  spoken  of  as  an  injunction,  is  not  so  called  in  the  code,  and  is  a 
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different  proceeding  from  iojnnctioni  granted  m  an  action  aa  a  proviaional  rencndy. 
There  shoald,  no  donbt,  be  some  reaaon  appearing  in  the  affidaTit,  before  the  jadf» 
•hoald  forbid  a  traoefer  or  other  diepoeition  of  the  property  of  a  jndgment  dd>tor.  Hie 
oode  if  eilent  as  to  what  facta  ehoald  be  stated,  and  thns  lesTes  each  case  to  be  dis- 
posed of  by  the  sound  discretion  of  the  judge.    Oreen  t.  Bulkard^  8  Pr.  R.,  316. 

a.  Where  a  receiver  has  been  daly  appointed  under  proceedings  snpplementajy 
to  execution  to  enforce  payment  of  a  judgment  against  the  co-partnership  property, 
he  ought  not  to  be  made  a  party  to  an  action,  and  an  injunction  issued  restraining 
him  in  the  discharge  of  his  official  trust  The  proper  remedy  in  such  case  is  to  apply 
to  the  court  for  instructions.  The  receiver  then  regularly  appointed,  becomes  entitied 
to  the  possession  of  the  debtor's  property.  The  effecte  thus  in  his  pQasesnon»  mm 
deemed  in  the  possession  of  the  court.  To  enjoin  a  receiyer  under  such  circam- 
stances  from  taking  possession  of  the  property,  is  but  to  restrain  the  court  itself  from. 
making  the  proper  disposition  of  the  funds  which  may  come  into  the  receiTer'a  handa 
Van  Renttelaer  ▼.  Emery,  9  Pr.  R.,  135. 

h.  See  note  te  section  292,  and  amendment  to  section  302. 

§  298.  [253.]  (Amended  1849-1851.)  Editing  suUs,  Judge 
may  (ippomt  recewer,  and  prohibit  transfery  dke.^  of  properfy. 

The  jadge  may  also,  by  order,  appoint  a  receiver  of  the 
property  of  the  judgment  debtor,  in  the  same  manner,  and 
with  the  like  authority,  as  if  the  appointment  was  made  by  flie 
court,  according  to  section  244.    Bvi  before  the  appoinJtmeni 
of  etich  receiver  J  the  judge  shall  ascertamj  if  prac^iedUey  hy 
the  oath  of  the  party y  or  otherwise^  whether  amy  other  supple- 
merUa/ry  proceedings  are  pending  againet  the  judgment  debtor^ 
and  if  euch  proceedings  aa^e  so  pending ^  the  plaintiff  th&reisi^ 
shaU  han)e  notice  to  appear  before  him,  and  shaU  likewise  home 
notice  of  aU  subsequent  proceedings  in  relation  to  said  receiver- 
ship.   No  m/ore  tha/n  one  receiver  of  the  property  of  a  judg- 
ment debtor  shall  be  appointed.    The  judge  may  also,  by  order, 
forbid  a  transfer  or  other  disposition  of  the  property  of  the 
judgment  debtor,  not  exempt  from  execution,  and  any  inter- 
ference therewith. 

e.  The  part  in  iialie  is  new  in  code  of  1851. 

d.  Where  a  receiTer  was  appomted  upon  a  creditor's  bill,  and  the  defendant  wit 
directed  to  deliyer  o?er  his  property  to  such  receiver,  the  defendant  was  bound  to 
answer  every  question  which  was  releyant  to  the  subject  matter  of  inquiry.  Gikn 
▼.  Albtrt,  7  Paige,  278. 

e.  Under  the  usual  order,  that  the  defendant  assign  and  deliTer  over  hia  propflrtf 
and  effects,  he  had  formerly  to  execute  a  formsl  assignment  to  the  receiver,  although 
he  denied  that  he  had  tiny  property.    Chifman  t.  SahhttHm,  7  Paige,  47. 

/.  On  the  sppointment  of  a  receiTor  the  property  of  the  jndgment  debtor  is 
thereupon  vested  in  such  receiver;  no  assignment  in  fact  is  necessary ;  and  a  oousty 
jodge  has  no  power  to  order  an  assignment  to  be  executed.  The  PeepU  v.  HnUttrt^ 
I  C^de  Rep.  K.  S.,  75 ;  Porter  v.  Williame^  »6.,  144 ;  5  Pr.  R.,  441. 

g.  A  receiver  appointed  by  a  judge  in  a  supplementary  proceeding  after  ezeoa- 
4ion  obtains  title  to  the  property  of  the  judgment  debtor,  by  force  of  his  appoiotoMOty 
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wlien  perfaeted,  without  thoezeention  of  an  aaignment  by  the  debtor.    Porter  r, 
WiUiamo,  Ct.  of  Appeak.    Dec.  1853. 

a.  An  aarignment  to  a  receiver  of  "  all  his  penonal  and  real  estate,"  made  in 
porsnanee  of  an  order  of  the  coart,  is  sufficient  to  convey  the  lands  of  the  assignor 
IB  ibis  State  without  any  specific  description  of  the  lands.  Chautauque  Co,  Bank 
T.  White,  9  Selden,  237. 

h,  "  It  is  objected  that  the  code  gives  anthority  neither  to  a  conit  nor  to  a 
judge  to  order  an  assignment.  The  code  makes  no  provision  for  an  assignment,  and, 
eonseqaently,  the  jadge  had  no  anthority  to  order  it    An  assignment,  however,  in  a 
proceeding  of  this  kind,  is  probably  unnecessary  in  order  to  vest  the  necessary  title  in 
tli«  receiver  to  enable  him  to  prosecute  demands  and  collect  money  due.    The  ne- 
eaasaiy  title  and  authority  for  such  purpose,  to  righli  and  property  of  this  descrip- 
tion, vest  in  the  receiver  immediately  upon  his  appointment,  as  an  incident  to  the 
office,  without  any  formal  assignment'*    The  People  v.  Hulberty  1  Code  Rep.,  N. 
S.,  77. 

c  In  regard  to  real  estate,  it  is  difibrent  There  an  assignment  under  seal  would 
be  necessary  to  transfer  the  tiUe  to  the  receiver,  though  perhaps  he  might  collect  rents 
and  profits  without  any  assignment  Doubtless  the  supreme  court,  by  virtue  of  its 
original  and  inherent  power  and  authority,  and  especially  since  the  accession  of  equity 
powers  and  jurisdiction,  may  order  and  compel  an  assignment,  without  any  statutory 
provision.  Inferior  officers  and  tribunals  must,  however,  show  a  warrant  in  tiie  stat- 
ate  for  every  step  they  take  affecting  the  n^ts  of  parties  before  them,  or  the  pro- 
ceedings will  be  unauthorised  and  void.  **  The  appointment  *  in  the  same  manner ' 
only  relates  to  the  mode  or  form  of  the  appointment  The  cases  or  circumstaneea 
which  authorise  it  are  found  in  section  39SL"  And  where  a  party  refuses  to  apply 
property  which  he  has,  in  satisfaction  of  the  judgment,  the  design  was  to  authorise  thie 
appointment  of  a  receiver,  without  any  reference  to  the  return  of  the  execution. 
And  a  receiver  may  be  appointed  before  the  execution  is  returned.    lb. 

d.  To  authorise  the  appointment  of  a  receiver  under  this  section,  the  proceeding 
aboold  be  agamst  the  debtor,  to  reach  his  property  generally,  and  the  motion  to  have 
araeaiver  appointed  shouM  be  on  notice  to  the  debtor.  Kemp  v.  Harding^  4  Pr.  R., 
178 }  D^  V.  Noxouy  5  Pr.  R,  39 ;  Coming  v.  Tooker,  5  ri,  R.,  16. 

e.  Such  appointment  is  not  authorised,  on  an  examination  under  section  994,  of 
third  persons,  as  to  property  in  their  hands,    lb, 

/.  The  debtor  should  have  notice  of  the  proceedings  under  this  section.  If  he  haa 
ahaeonded,  or  cannot  for  any  reason  be  served  with  a  summons,  under  the  act,  the 
remedy  must  be  complaint,  in  the  nature  of  a  creditor's  bill,  in  which  the  debtor 
may  be  proceeded  against  as  an  shsentee.    lb, 

g.  la  a  proceeding  supplemental  to  an  execntioo,  where  other  creditors  have  com- 
meiioed  like  proceedings,  they  are  entitled  to  notice  of  application  for  a  receiver,  but 
not  to  aervice  of  a  copy  of  the  examinations  on  which  it  is  founded.  Toid  v.  Creoii;*, 
1  Code  Rep.  N.  S.,  324  \  4  Sand.,  694. 

h.  Hie  proceeding  is  summary,  and  in  theory  it  follows  directly  on  the  eloae  of 
the  debtor's  examinatioo,  he  being  present,  and  no  notice  being  necessary.    lb, 

t.  Where  other  creditors  are  proceeding,  they  must  have  notice ;  and  ao  must  the 
debtor,  when  his  examination  hsa  been  taken  before  a  referee.    lb, 

j.  Although  it  appear,  by  the  debtor's  examination,  that  the  property  which  the 
judgment  creditor  seeks  to  reach  as  his,  is  such,  and  so  situated,  that  the  creditor 
may  seise  it  on  a  new  execution,  he  will  not  be  driven  to  that  remedy  if  the  property 
be  claimed  by  a  stranger.  He  may  have  a  receiver,  and  contest,  in  a  suit  brought 
by  him,  the  title  to  the  property.    lb. 

k.  This  was  held  where  it  appeared  that  the  judgment  debtor  had  formeriy  poa. 
seaaed,  nsing  as  his  own,  certain  vessels,  but  which  he  alleged  were  all  bought  for  or 
were  owned  by  his  sisters,  and  that  these  vessels  were  where  they  might  be  levied 
upon  by  a  new  execution,    lb, 

t  Where  it  is  uncertain  who  is  the  debtor  to  the  judgment  debtor— the  party 
aDeged  to  be  so  or  another— a  receiver  should  be  appointed.  Corning  v.  Taetfr,  5 
Pr.  R,  16l 
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§  399.  [254.]  (Amended  1849.)  ExAsting  miU.  Proceedr 
i/ngs  upon  daim  of  another  party  to  property^  or  on  denial  of 
inddftedness  to  judgment  debtor. 

If  it  appear  that  a  person  or  corporation  alleged  to  have  prop- 
erty of  the  judgment  debtor,  or  indebted  to  him,  claims  an  inter- 
est in  the  property  adverse  to  him,  or  denies  the  debt,  such  inter- 
est  or  debt  shall  be  recoverable  only  in  an  action  against  snch 
person  or  corporation  by  the  receiver;  but  the  judge  may,  by 
order,  forbid  a  transfer  or  other  disposition  of  such  property 
or  interest,  till  a  sufScient  opportunity  be  given  to  the  receiver 
to  commence  the  action,  and  prosecute  the  same  to  judgment 
and  execution ;  but  such  order  may  be  modified  or  dissolved 
by  the  judge  granting  the  same,  at  any  time,  on  such  security 
as  he  i^all  direct. 

«.  *  The  principle  upon  whieh  the  court  direets  property  in  eaulroversy  to  be 
plaoed  in  the  handi  of  a  reoeiver,  pendin|r  the  litigation,  if,  that  the  party  appMi^ 
lor  a  reeeirer  haa  ehown  at  least  a  probaUe  intereet  in  the  property,  aad  that  there 
Is  danger  of  its  being  lost  withont  snoh  protection.  The  plaintiff  chftq^ev,  opoo  infer- 
mation  and  belief  only,  that  the  defendant  [an  alleged  frandnlent  assigtiee]  is  not  Ae 
owner  of  property  or  efieets  of  any  description  sufficient  to  pay  his  debts  and  lisUi- 
ties.  This  allegation  undenied,  would  be  sufficient  to  show  that  the  prop«rty  wssia 
danger,  and  required  the  appointment  of  a  reeeirer.  {Connah  t.  Sedgwick,  1  Bilk 
R.  210.)  But  the  defendant's  affidayits  satis&etorily  show  that  the  platntiffk  mil- 
taken  in  respect  to  the  pecuniary  condition  of  the  assignee.  There  is,  tfaerefere^  no 
ground  for  taking  the  asngned  property  out  of  his  hands  before  the  rights  of  the  psr- 
ties  are  determined  by  the  judgment  of  the  court*'  Per  Harris,  J.,  in  Goadgtm^  t. 
BetU,  7  Pr.  R.,  189. 

6.  Hie  appointment  of  a  receiver  under  this  section  should  be  by  the  same  judge 
who  ordered  a  reference  to  examine  as  to  the  property  of  the  judgment  debtor.  No 
other  judge  out  of  court  has  the  power,  and  this  applies  to  county  judges  who  make 
such  ordem     Smith  t.  Johnwn,  7  Pr.  R.,  39 ;  Hatch  r.  Weybum,  8  i6.,  165. 

e.  No  penon  who  has  heretofore  executed  any  assignment  of  any  interest  in 
any  real  estate,  to  any  receiver,  in  pursuance  of  any  order  of  the  late  oo«rt  of  disn- 
eery  or  supreme  court  in  equity,  his  heirs  or  assigns,  nor  any  person  elaimiag 
by,  from,  or  under  them  or  any  of  them,  shall  be  permitted  to  questioo  the  val- 
idity of  such  assignment  to  said  receiver,  or  any  sale  or  conveyance  made  by  him  of 
the  asngned  |»operty,  by  reason  of  the  want  of  any  power  or  authority  in  either  sf 
those  courts  to  make  such  order,  or  to  direct  such  sale  and  conveyance,  providing 
said  courts  shall  have  acquired  jurisdiction  of  the  persons  and  subject  matter  of  the 
suit,  and  shall  have  proceeded  according  to  the  rules  of  practice  of  said  courta  Hue 
act  shall  not  affect  any  suit  or  proceedhig  now  pending  in  regard  to  any  such  assigned 
property,  nor  the  title  thereto  of  any  purchaser  in  gMd  faith  for  a  valuable  cennd- 
eration.    Laws  of  1851,  ch.  163,  ss.  1  and  2  j  2  R.  S.,  4  ed.,  356,  ss.  58,  59. 

li.  *'  A  question  has  been  made,whether  a  judgment  creditor  can,  under  the  present 
practice,  when  the  property  of  his  debtor  is  in  the  hands  of  a  third  person,  and  is 
claimed  by  such  third  person,  reach  such  person  by  an  action  brought  directly  for  that 
purpescL  The  399th  ssction  of  the  code  declares,  that  when  a  person  alleged  to  have 
property  of  a  judgment  debtor,  claims  an  interest  in  such  property,  it  shall  be  re- 
coverable only  in  an  action  against  inch  person  by  the  rsceiver.  It  haa  been  sup- 
posed that  this  provision  rendered  it  necesssry  for  the  creditor,  before  proceeding  to 
reeover  property  alleged  to  have  been  fraudulently  transferred  by  his  debtor,  t» 
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proonra  the  appoiotment  of  a  raoeiver,  and  faaT6  tha  init  against  the  frandulent  aa- 
flurnee  inatitated  by  and  in  the  name  of  the  receiver.  The  language  of  the  proYiaioni 
when  taken  by  itMlf,  la  certainly  broad  enough  to  bear  this  construction.  It  declares 
that  the  interest  claimed  by  such  third  person  shall  be  recoverable  only  in  an  action 
against  snch  person  by  the  receiver.  But  I  think  it  was  intended  that  this  provision 
shonld  be  confined  in  its  operation  to  cases  ^here  proceedings  supplementary  to  ex- 
•ontion  have  been  instituted.  It  bad  been  provided  that,  in  certain  cases,  the  judge 
before  whom  the  proceedings  should  be  bad,  might,  without  the  intervention  of  a  re- 
ceiTer,  make  an  order  for  the  application  of  the  debtor's  property,  whether  in  his  own 
lianda  or  that  of  another  person,  to  the  satiafaction  of  the  judgment  The  provision  in 
the  999th  section  seems  to  have  been  intended  as  a  restriction  upon  the  power,  so  that 
It  ahonld  only  be  exercised  when  the  debtor's  right  to  the  property  is  undisputed. 
Tliis,  I  think,  is  the  lair  meaning  and  trae  conatmetion  of  this  provision  of  the  code. 
It  is  net  in  the  way,  therefoae,  of  an  actbn  in  the  nature  of  a  creditor'a  bill,  for  the 
pwpoae  of  baring  an  assignment  or  other  disposition  of  property  by  the  judgment 
debtor  declared  to  be  fraudulent,  and  the  property  applied  to  l^e  aatiabotion  of  the 
judgment"    Per  Harria,  J.,  in  Ooodytar  v.  BUiw,  7  Pr.  R.,  188. 

m.  A  receiver  appointed  nnd  er  the  provisions  of  this  chapter  cannot  bring  snit  to 
aet  aaide  oonveyanoea  executed  by  the  judgment  debtor  prior  to  the  appcHntment  of 
the  receiver,  on  the  gronnd  that  they  were  made  for  the  purpose  of  hindering  and 
denying  creditors,  (aayner  ▼.  Fowler,  16  Barb.  300.)  Nor  has  such  a  receiver 
antbority  to  bring  suit  to  set  aside  as  fraudulent  a  prior  assignment  made  by  the 
debtor  of  a  bond  and  mortgage,  or  to  receive  the  property  so  assigned  aa  the  property 
of  the  debtor.  {Seymour  y.  WiUon,  ib,,  394.)  The  duty  of  such  a  receiver  ia 
confined  to  property  of  which  the  debtor  had  possession,  power,  or  eontrd,  actually 
or  constmcttvely,  in  whole  or  in  part,  at  the  time  of  the  appointment  oi  the  receiver. 
Ih,  On  a  motion  to  reatrain  F,  a  third  penoa,  from  disposing  of  property  of  the 
debtor,  the  motion  was  denied  because  the  affidavit  on  which  the  motion  was  found- 
^  did  not  ^ow  that  any  order  had  been  made  nnder  aectiott  2^4,  requiring  F.  to 
appear  and  answer,  and  per  Bosworth  J.,  "  This  seems  to  be  neoessary  in  order  to 
make  him  a  party  to  the  proceedings  (5  Pr.  R.,  16),  and  to  enable  the  court  to 
properly  enjoin  him  nnder  section  299.  Section  294  seems  to  proscribe  the  proceed- 
ings to  be  taken  to  authorize  an  order  under  aeotion  299."  King  v.  Tueka^  1  Duer, 
635. 

See  note  to  aectiona  294, 298  of  this  oode. 

§  800.  [255.]  (Amended  1849.)  Esdsting  suite.  Reference  hy 
judge. 

The  judge  may,  in  his  discretion,  order  a  reference  to  a 
referee  agreed  upon  or  appointed  \>j  him,  to  report  the  evi- 
dence or  the  facts. 

h.  In  Hollieter  v.  She^fford,  1  Code  Rep.  N.  S.,  120,  Campbell,  J.,  annonneed 
the  practice  of  the  superior  court  under  this  section  as  follows: 

"  The  practice  we  have  adopted,  when  judgment  debtors,  or  persons  alleged  to 
have  their  property,  are  brought  up  for  examination  on  an  order  of  one  of  the  justiceSy 
ia  now  stated,  that  it  may  be  more  fully  understood. 

*'  As  a  general  rule,  we  will  not  order  a  reference  for  thia  purpose  against  tha 
wishes  of  either  party.  The  examination  most  proceed  at  the  chambera  of  the  conrt, 
where  the  justice  in  attendance  at  chambers,  or  holding  the  special  term,  can  see  that 
no  injnatice  is  done  to  examinants  attending  without  oounselp  and  can  dispose  of  the 
legal  questions  arising,  to  the  great  saving  ot  trouble  and  expense  to  the  partiea. 

**  As  such  examinationa  are  usually  conducted,  hia  actual  attention  to  them  will 
be  required  only  occaaionally,  and  they  will  not  interfere  materially  with  his  other 
dntisa. 

**  Whenever  the  partiea  agree  to  a  reference,  it  will  be  ordered  of  coarse,    8e» 
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wlien  it  beeomos  apparent  that  a  difficult  or  protmeted  iiiYeatigatioii  mnrt  enane,  and 
the  ezaminanta  have  counsel,  a  reference  will  be  directed." 

OL  Under  the  fint  clause  of  section  392,  a  county  judge  has  the  same  power  to 
appoint  a  referee  as  a  judge  of  the  supreme  court  Conway  t.  Hitekinat  9  Barb. 
378.  And  the  conferring  this  power  on  the  county  judge  is  no  yiolation  of  the  con- 
stitution. Sale  ▼.  Lawmnh  4  Sand.  718.  The  referee  may  be  appointed  without  any 
preyious  notice  to  the  execution  debtor.     Conway  y.  Hitchino,  supra. 

h.  Where  the  proceeding  is  founded  upon  the  transcript  of  a  justice's  jadgmaiit, 
it  is  the  usual  practice  of  the  New^Tork  court  of  common  pleas  to  appoint  as  referee 
the  justice  who  rendered  the  judgment  Hough  y.  KoJUin,  1  Code  Rep.  N.  &, 
233. 

c  But  where  it  was  suggested  that  the  justice  was  connected  in  some  mmiey 
transactioDs  with  the  plaintiS  's  attorney,  a  referee  other  than  the  joatioe  was 
appointed.    Jh. 

d,  Tlie  referee  may,  in  his  discretion,  allow  corrections  or  explanations  to  be  made 
by  any  party  to  the  examination,  after  the  same  has  been  concluded  and  signed. 
Corning  y.  Teolrer,  5  Pr.  R.,  16. 

s.  A  referee  appointed  to  report  the  facts  is  not  at  liberty  to  report  the  eyidence 
at  large.    Dorr  y.  iVbxon,  5  Pr.  R.,  29. 

/.  The  referee  should  decide  what  effects  are  to  be  delivered  to  the  reoeiyeriAnd 
specify  the  same  particularly.     Diekeroon  y.  Van  Tine^  1  Sand.  724. 

g.  If  the  articles  are  ponderous,  the  referee  should  designate  a  time  for  tfac 
debtor  t9  attend  at  the  place  where  they  are  situate,  and  deliyer  the  same  to  tbe 
leceiyer.    lb, 

A.  When  the  debtor  is  entitled  to  exemption,  the  referee  should,  in  his  dtreelioa 
for  the  deliyery  of  the  debtor's  household  furniture,  specify  and  except,  as  otherwiie 
designated,  the  furniture  which  is  to  be  left  with  the  debtor,  as  being  exempt.    Ih. 

i  In  Hatch  y.  Wey6um,  8  Pr.  R,  166,  the  court,  in  oflbct,  say  that  howeyer 
proper  in  the  then  (1850)  state  of  the  law,  might  haye  been  the  decision  in  Comeof 
T.  Hitehino  (9  Barb,  384),  yet  that  the  amendment  made  to  section  292  in  1851, 
by  omitting  the  wor«ii^  '*  or  a  referee  appointed  by  a  judge  or  the  court,*'  has  so  for 
altered  the  law,  that  now  the  order  under  section  293,  must  require  the  debtor  to  ap- 
pear before  the  judge ;  and  it  is  ^'  quite  clear  from  section  300,  that  it  was  oontsm- 
plated  that  Uie  defendant,  at  the  time  of  the  jreferenee  [being  ordered],  dionld  be 
before  the  judge."  See  in  note  to  a  293,  ante.  In  a  subsequent  case^  Orten  y.  Bal- 
lord,  8  Pr.  R,316,  Willard,  J.,  referring  to  the  case  of  Conway  y.  HiUhina^  sayi, 
''  I  am  not  aware  that  the  decision  was  oyer  questioned.    The  supreme  court  in  the 
eighth  dirtrict  (Hatch  y.  Wey6ttrfi,  supra)  approyed  of  this  decision  as  applicable  ts 
the  code  of  1849,  but  think  the  change  of  the  292d  section  in  the  code  of  1851,  hsi 
restored  the  practice  under  the  code  of  1648,  and  taken  inifirectly  from  the  judge  the 
power  of  appointing  a  referee,  until  the  defendant  has  been  first  required  to  appear 
before  the  judge,  and  has  actually  so  appeared.    The  learned  judge  who  deliycred 
the  opinion  of  uie  court,  expresMs  the  opinion,  that  the  judge,  before  appointing  a 
referee,  must  first  obtain  jurisdiction  of  the  subject-matter,  and  of  the  person  of  the 
defendant.    I  Uiink  the  learned  judge  errs  in  saying  that  the  alteration  made  to  the 
code  of  1849  by  the  code  of  1851,  restores  the  code  of  1848.    The  247th  section  of 
the  code  of  1848  prescribed,  that  the  order  of  the  judge  should  require  the  Judgment 
debtor  to  appear,  and  make  disooyery  on  oath  concerning  his  property  before  eaek 
judge,  Ao.    The  251st  section  [code  of  1848]  provided  Uiat,  if  the  party  or  witnes 
resided  in  the  county,  he  should  be  required  to  attend  before  the  judge ;  if  in  any 
other  county,  6e/ore  a  referee^  Sec. ;  and  in  such  a  case,  the  examination  should  be 
taken  by  the  referee  and  certified  to  the  judge.    Under  this  code  [1848],  it  i>  plaia 
that  a  reference  could  only  be  appointed  for  the  examination  of  the  defendant  when 
he  resided  in  a  different  county  from  the  judge.    The  255th  section  [code  of  1848] 
proyided  for  a  reference  generally,  to  report  the  eyidence  or  the  facts;  but  this  was 
not  probably  intended  to  coyer  the  cases  embraced  in  section  251.    The  code  of 
1849  so  altered  the  first  paragraph  of  section  292,  that  the  judge's  order  might  re- 
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qmre  the  defendant,  in  the  fint  instance, '  to  appear  and  answer  oonoenung  his  prop- 
erty,' before  tueh  judge^  or  a  referee  apjpointed  by  Buch  jodge.  The  25l8t  aection 
of  the  code  of  1848  was  so  altered  (e.  29o)  aa  to  require  the  party  or  witnen  to  ap- 
peiar  before  the  jadge  or  referee,  whether  the  party  or  witness  resided  in  the  same 
county  with  the  judge  or  not  And  it  retained  the  255th  section  of  the  code  of  1848, 
aa  aeeU€ii300,  with  a  slight  alteration,  giving  the  judge  power  at  his  discretion  to  or- 
der a  reference,  and  requiring  the  referee  to  report  the  evidence  or  the  facts.  In  our 
opfniim  in  Conway  y.  Hitehine,  we  treated  the  alteration  in  the  first  paragraph  of 
■Bctioii  S92  as  quite  snperfiuons,  and  intimated  that  section  300  gave  ample  power  to 
appoint  a  referee  in  that  case.  That  case  was  decided  in  September  1850.  In  the 
reriaion  of  the  code  in  1851,  that  olaose  of  section  292  was  altered,  and  left  as  in  the 
cod^  of  1848 ;  but  the  sections  296  and  300  were  left  as  in  the  code  of  1849.  If  it 
had  been  the  intention  of  the  legislature,  by  the  restoration  of  the  finit  clause  of 
■•  292  to  the  form  it  was  under  uie  code  of  1848,  to  require  the  judge  to  summon  the 
defendant  to  appear  before  himself,  before  a  referee  could  be  appointed,  they  should 
have  altered  section  296,  and  made  it  conform  to  section  251  under  the  code  of  1848. 
By  leaving  sections  296  and  300  as  they  were  in  the  code  of  1849,  they  left  the 
power  of  appointing  a  referee  as  it  stood  under  that  code.  Those  sections  are  am- 
ple to  confer  the  power  of  appointing  the  referee  at  the  same  time  that  the  order  for 
the  examination  is  made.  The  learned  jodge  in  Hatch  ▼.  Weybum,  did  not  have 
his  attention  drawn  to  the  identity  of  section  296  in  the  codes  of  1849  and  1851.  I 
think  the  leamed  judge  also  errs  in  supposing  that  the  judge  does  not  acquire  juris- 
diction of  the  subject-matter  and  of  the  person  of  the  defendant  until  the  defendant 
has  appeared  before  the  judge.  The  judge  acquired  jurisdiction,  for  all  the  purposes 
of  the  appointment  of  a  referee,  by  the  presentation  to  him  of  an  affidavit  containing 
the  fiusts  required  by  section  292  to  be  stated  in  it,  and  by  the  motion  of  the  creditor 
far  the  order.  (Bamee  v.  Harrie,  4  Goms.,  375  ;  1  Saund.,  87,  90,  n.  1.)  The 
matter  which  the  defendant  is  required  by  section  292  to  do  before  the  judge,  viz., 
'answer  concerning  his  property,'  is  precisely  the  matter  proper  to  be  inquired  of 
befiire  a  referee,  and  which  the  referee,  under  sections  296  and  300,  can  talLO  and 
certily  to  the  judge." 

a  The  referee  must  certify  the  examination  or  report  the  evidence  or  the  facts  to 
the  judge  who  made  the  order  and  no  other.  Smith  v.  Fiteh^  7  Pr.  R.,  40  \  Hatch 
V.  Wey^m,  8  t6.,  163. 

h.  The  referee  has  no  control  over  the  person  of  the  defendant.  He  cannot  compel 
an  appearance,  nor  punish  him  for  a  disobedience  of  orders.  He  must  report  to  the 
judge  who  appointed  him.     Oreen  v.  Bullard,  8  Pr.  R.,  318. 

§  301.  [256.]  (Amended  1819.)  Emti/ng  stdts.  Costs  of 
proceeding. 

The  jadge  may  allow  to  the  judgment  creditor,  or  to  any 
party  so  examined^  whether  a  party  to  the  action  or  not,  wit- 
nesses' fees  and  disbursements,  and  a  fixed  sum  in  addition,  not 
exceeding  thirty  dollars,  as  costs. 

e.  The  application  for  costs  under  this  section,  cannot  be  made  until  the  proceed- 
ings have  been  terminated,  and  in  favor  of  the  party  applying.  Dome  v.  Turner, 
4  Pr.  R.,  190. 

d.  This  section  does  not  apply  to  cases  where  no  examination  of  the  judgment 
debtor  has  taken  place ;  thus,  where  the  judgment  debtor  procured  the  order  to  be 
set  aside  as  irregular,  before  anv  examination  under  such  order,  the  oonrt  said  this 
■eetion  did  not  give  the  defendant  costs,  nnleas  he  has  been  examined.  EngU  v. 
Bawneau,  9  Sand,  679  ;  3  Code  Rep.,  205. 

e.  This  section  does  not  authorize  an  application  by  a  witness  for  an  order  to  be 
paid  his  feei ;  it  authorizes  only  an  application  by  a  party  eo  examined,  not  as  a  wit- 
ness merely,  but  as  a  judgment  debtor,  or  as  a  party  to  the  proceedings  under  this 
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«eetk>iit  to  aoforoe  ihb  jadgmont.    S«e  obiervatioiiiof  WOlard,  Xi  in  Dmrit  r.  Tmr- 
mr,  4  Pr.  R.,  190. 

a.  The  remedy  for  his  fees,  of  one  who  it  a  mere  witneea^  ii  agaimt  the  polj 
•ealUog;  him ;  and  he  would  not,  H  aeema,  be  required  to  give  eridence  nntil  hk  feai 
were  paid.    lb, 

6.  The  feei  of  witneasea  are  provided  by  3  R.  8.,  400,  1.42.  Thoa,  ''Fiftj 
eents  for  each  day  while  attending  any  ooort  or  officer ;  and  if  the  witnaai  Twidw 
more  than  three  milea  from  the  place  of  attendance,  tiaveUinf  fiaea  at  the  rata  af  4 
cents  per  mik,  going  and  returning." 

c.  All  the  judgea  of  the  anperior  ooort  held,  that  if  on  the  azaniiiiaim  of  the 
debtor,  no  property  or  effecta  applicable  lo  the  judgment  aboold  be  diaeovaved',  ihe 
creditor  would  be  ordered  to  pay  ooala  ta  the  debtor,  panoaat  to  aectian  301, 
«LnIea«  the  creditor  can  ahow  aoma  good  reaaonfbr  having  required  tte  debtor  ta  aub» 
mit  to  the  examination.    Anon.  1  Code  Rap.  N.  8.,  113. 

§  302.  [257.]  (Amended  1849*1851.)  Mrii^  Miate.  i>M- 
/jhedience  of  ordety  how  punished. 

If  any  person,  partj,  or  witness,  disobej  an  order  of  tiie 
Judge  or  referee,  duly  served,  such  person,  party,  or  witneas 
may  be  punished  bj  the  judge,  as  for  a  contempt.  And  «i 
4x11  cases  qfcomnyUmerU  tinder  this  chapter^  or  the  act  to  aboUsk 
imprisonment  for  debt^  the  person  committed  mayy  in  case  ^ 
inability  to  perform  the  act  requiredj  or  to  endure  the  imprisonr 
7nent,  he  discharged  from  imprisonment^  hj/  the  court  or  judffe 
committing  him^  or  the  court  in  which  the  judgm>ent  ^oas  res^ 
deredy  on  such  terms  as  mm/  he  just. 

The  amendment  of  1851  is  the  part  in  t<alte. 

<l.  Under  this  aeotion  a  judge  has  power  to  punish  as  for  ccntempt,  all  diaobedi- 
enoe  of  orders  made  by  him  in  "  proceedings  supplementary  to  the  ezaeution.*  An 
attachment  issued  by  him  for  such  contempt  may  therefore  properly  be  made  rttara- 
able  before  him  at  his  office^     its  iSaistAiirst,  3  Cede  Rep.  65 ;  3  Sand.,  724. 

«.  Although  the  oode  gives  to  the  judge  the  power  of  punishing  diaobedieacs  to 
faia  orders,  reference  must  be  had  to  the  rerised  statutea  as  to  the  mode  in  which  that 
power  is  to  be  exercised.    9  R.  8.,  535.    /6. 

/.  Under  this  statute,  a  judge,  upon  doe  proof,  may.  in  his  diseretico,  issae  la 
attachment  in  the  first  iastance,  agalust  the  party  accused,  to  appear  and  answer,  or 
he  may  grant  an  order  to  show  cause.  In  either  case,  copies  of  the  affidavits  apoa 
which  the  application  is  founded,  should  be  served  with  the  attachment  or  order.  It 
ia  not  necessary  that  the  party  accused  should  fimt  have  an  opportunity  of  btiaf 
heard  upon  an  order  to  ahow  cause  before  an  attachment  can  issue.  The  attaoh- 
ment  is  not  used  in  such  instances^  for  the  porpoaea  of  punishment,  alter  a  final  sd- 
judication.    It  ia  only  a  mode  of  bringing  the  party  before  the  court     Ik, 

g.  It  9eem9t  that  in  the  first  district,  the  ordinary  practice  ia,  to  give  noliee  of 
motion  fer  an  attachment,  or  obtain  an  order  to  ahow  cauae.    lb, 

h.  Whether  the  affidavita  upon  which  an  attachment  is  ksued,  are  aaflieisat  to 
warrant  its  iaauing,  is  a  matter  that  cannot  be  reviewed  upon  Aa5c«ia  esryuA   A. 

t.  On  the  application  for  the  attachment,  the  debtor  will  be  heard  by  way  of^ip- 
peal  from  the  decision  of  the  referee  ordering  the  detivery.    Diektrton  v.  Faa 
I  Sand.,  724. 

See  note  to  aeotion  397. 
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TITLE  X. 

"Of  the  costs  in  civil  actions. 

SscTXoit  303.    Fee  bill  aboliehod.     AUowaoces  giTen,  termed  oosti. 

304.  Wheo  allowed  of  coarse,  to  plaintiff. 

305.  Whea  allowed  to  defendant. 

3(16.  When  allowed  to  either  party  in  the  discretion  of  the  eonrt 

307.  Amoant  of  costs  allowed. 

308.  Allowance,  in  addition,  of  a  percentsge  on  the  recovery  or  claim. 

309.  Percentage,  how  compated. 

310.  Intereat  on  verdict  or  report,  when  allowed. 

311.  Costs,  how  to  be  inserted  in  judgment 

312.  Clerks'  fees. 

313.  Referees'  fees. 

314  Costa  on  postponement  of  trial. 

315.  Costs  on  a  motion. 

316.  Cosia  against  infant  plaintiff. 

317.  Coats  in  an  action  by  or  against  an  executor  or  administralor,  trustee 

of  an  express  trust,  or  a  person  expressly  authorized  by  statute 
to  sue. 

318.  Costs  on  review  of  a  decision  of  an  inferior  court,  in  a  special  pro- 

ceeding. 

319  ) 

320  \  ^^^  ^  actions  by  the  people. 

391.    Costs  against  assif^nee  of  cause  of  action  after  action  brought. 
322.    Costs  ou  a  settlement. 

§  303.  [238.J  Fee  MU  abolished. 

All  statutes  establishing  or  regulating  the  costs  or  fees  of 
attorneys,  solicitors,  and  counsel  in  civil  actions,  and  all  exist- 
ing rules  and  provisions  of  law,  restricting  or  controlling  the 
right  of  a  partj  to  agree  with  an  attorney,  solicitor,  or  counsel, 
for  his  compensation,  are  repealed  ;  and  hereafter  the  measure 
of  snch  compensation  shall  be  left  to  the  agreement,  express  or 
implied,  of  the  parties.  But  there  may  be  allowed  to  ^e  pre- 
Tailing  party,  upon  the  judgment,  certain  sums  by  way  of  in- 
demnity for  his  expenses  in  the  action ;  which  allowances  are 
in  this  act  termed  costs. 

a.  The  code  has  established  roles  regulating  costs,  which  supersede  all  former 
mlea  upon  the  subject.  Montgomery  Co.  Bank  v.  Albany  City  Bank,  3  Selden, 
465. 

Agreementi  a$  to  eomptnoation  to  attomeyt. 

b.  This  section  is  identical  with  section  358  of  the  code  of  1848.  That  section 
waa  held  to  have  so  far  repealed  the  provisions  of  the  revised  statutes  (2  R.  8.,  386) 
fMrohtbiiiiig  an  attorney  buying  causes  of  action  to  sue  thereon,  or  giving  an  induce- 
■lent  to  procure  a  suit  to  bis  placed  in  his  bandi^  as  to  make  it  lawml  for  n  party  to 

30 
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agree  with  an  attorney  to  give  him  a  portion  of  a  demand,  if  and|when  reoovered, 
in  confiideration  of  his  biringing  suit  for  the  recovery  of  snch  demand.  SatterUt  v. 
Frater,2  Sand.,  141. 

a.  In  Barry  v.  Whitney ^  1  Coda  Rep.  N.  8.,  101,  the  superior  ooori  said,  '*  With- 
out  coneiderinff  whether  the  statutes  against  champerty  and  maintenance  hare  been 
abrogated  by  me  code,  which  we  very  much  doubt,  we  do  not  think  the  court  is  de- 
prived of  the  power  of  looking  into  arrangemeuta  between  attorney  and  client  ;'^  aod 
in  the  case  then  before  the  court,  a  reference  was  ordered  to  inquire  if  the  amouat 
receiyed  by  the  attorney  was  excessive,  and  on  the  referee  reporting  that  it  was,  the 
attorney  was  ordered  to  refund  a  portion  of  the  amount  be  had  raoeived.  Aad  ese 
Easton  t.  Smith,  1  Smith,  318  ;  Ward  v.  Wordsworth,  ib.»  ^8. 

CoMto  in  existing  iuitt, 

b.  Costs  in  suits,  both  at  law  and  in  eqnity,  pending  1st  J«1y,  1848,  except  the 
coats  of  motions  therein,  are  to  be  regulated  by  the  old  fee  biU.  IVaaesM  v.  King, 
4  Pr.  R.  173  ;  Doty  y.  Brown,  ib.,  429  :  8  Code  Rep.,  lid.  Where  an  action  was 
commenced  under  the  code  of  1848  and  decided  after  tks  code  of  1849  went  into 
effect,  it  was  held  that  the  costs  must  be  regulated  by  the  node  of  1849.  Hdmeo  r. 
St,  John,  2  Code  Rep.  46. 

c.  The  old  chancery  fee  bill  is  not  repealed  by  the  code.  It  is  atill  in  force,  but 
is  only  applicable  to  proceedings  had  prior  to  July,  1851,  in  equity  auits  oommenced 
prior  to  July  1848,  aod  in  such  suits  the  costs  prior  to  July,  1851,  are  those  aliowed 
by  the  chancery  fee  bill,  and  aince  July,  1851,  those  allowed  by  the  code.  Cmrtio 
y.  Leavitt,  1  Abbott,  118. 

d.  In  actions  at  law  pending  on  1  July,  1848,  and  tried  afterwards,  the  right 
to  and  amount  of  costs  are  governed  by  the  former  system.  Coats  of  proeeedingB 
subsequent  to  the  verdict,  and  to  review  the  decision  made  at  the  trial,  taken  in  the 
mode  prescribed  by  the  code,  are  governed  by  the  code.  Mc Mooters  y.  Vernon,  10 
Pr.R.,179. 

c.  Suits  oemmenoed  before  the  oode,  are  exempted  from  tbe  r^»eal  of  all  fonaer 
statutes  in  relation  to  costs.    In  such  suits  the  right  to  oosts  and  the  aaaount  to  be 
recovered,  depend  upon  the  statutory  provisions  in  force  when  the  oode  was  enacted, 
—except  in  relation  to  those  subsequent  proceedings  to  which  the  cod«  may  apply. 
Rich  y.  Huooon,  1  Duer,  617.   Thus  where,  in  an  action  of  aasurapait  comnwaeed 
in  tbe  supreme  court  prior  to  July,  1848  (when  tbe  code  took  effect),  and  aubseqnently 
transferred  to  the  superior  court,  and  (he  plaintiff  recovered  a  yerdict  for  f50,---it  was 
held  that  he  was  not  entitled  to  oests ;  as  the  provisions  of  the  reviaed  clatoss  ap- 
plied.  J>tter,  J.|  aays,  ^*  Aa  there  can  be  no  vested  right  in  the  coats  daring  tbe  pend- 
ency ef  a  suit,  both  the  right  to  recover  them  andUie  amount  to  be  recovered  asnst 
depend  upon  the  legal  provisions  which  are  in  tbrae  when  tbe  judgment  is  obtained. 
It  is  for  this  reason  that  it  has  frequent^  been  decided,  that  a  o&ng e  of  statutory 
proyisions  in  relation  to  oosts  is  just  as  applicable  to  existing  as  to  future  suits;  and, 
pari  ratione,  the  ansae  construction  must  be  given  to  a  repeal*    The  303d  aeetioQ  «f 
the  code  declares  that  **  all  statutes  establishing  or  regulating  the  coeta  or  fees  of  attor- 
neys in  civil  actions  are  repealed ;  *'  and  unless  the  operation  of  these  words  is  re- 
stricted by  other  provisions  in  the  code,  or  by  subsequent  legislaiion,  the  raped  saii 
doubtless  be  construed  to  embrace  existing  suits  so  as  to  deprive  each  party  of  any 
right  to  costs  therein  in  any  eysnt  as  against  the  other.    It  is  hardly  poasiUe,  how- 
ever,  to  believe  that  such  was  the  intent  of  the  authors  of  tbe  oode,  and  of  ths  lag* 
islature  ;  and  we  are  satisfied  that  an  exception  in  favor  of  suits  then  pending  sod 
undetermined — which,  it  must  have  occurred  to  them,  was  reasonable  and  jatt-'i* 
created  by  aection  8,  in  the  introductory  part  of  the  code.    Hi  at  aectioa  declares 
that  the  second  part  of  the  act,  which  includes  section  303,  '  relates  to  civil  adiena 
commenced  in  the  courts  of  this  State  after  the  1st  of  July,  1848,  except  wkeneth^ 
erwise  provided  therein,'  plainly  meaning  except  auch  provisions  as  are  deelarsd  in 
terms  to  relate  to  suits  previously  commenced.    This  general  declaration  of  tbe  io- 
tent  of  the  legislature,  controls  and  directs  the  interpretation  of  eyery  section  oaA 
sentence  in  the  second  part  of  the  code  \  and  we  see  no  reason  for  doobtiog  that  it 
is  just  as  applicable  to  a  simple  repeal,  by  which  existing  suits  would  otherwise  be  w 
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affected,  as  to  new  and  positive  enaotmenta.  Section  303  mnat,  therefore,  receive 
the  Mina  cooftniotion  ae  if  the  words  <  except  in  relatioa  to  snite  eommenced  on  or 
before  the  first  day  of  Jaiy,  1848,'  bad  immediately  followed  the  worde  '  are  lepealed.' 
It  was  insisted,  however,  that  althoogh  this  case  may  be  saved  from  the  sweeping  re- 
peal in  section  303,  still  the  costs  which  are  recoverable  are  not  regnlated  by  the 
■tatvtory  provisioBs  which  were  in  force  on  the  first  day  of  July,  1848 ;  bat  that  there  is 
another  section  of  the  code  {section  459)  which  is  applicable  to  this  case*  and  by  a 
reference  to  which  the  questions  which  party  is  entitled  to  costs,  and  the  amonnt  of 
those  eosts»  mast  itlone  be  determined.  That  section  applies  the  provisions  of  the 
code  to  existing  suits,  amongst  other  cases,  to  cases  '  where  there  ia  an  issne  of  law 
or  of  fact,  or  anir  other  qneetion  of  fact  to  be  tried,  to  the  trial  and  all  subsequent 
protitding*.'  This  provision  can  only  affect  the  question  by  assuming  that  froeeed- 
ing9  include  eo9t9,  *  The  sense  of  the  legislature  that  the  word  proceeding  does  not 
iadude  costs,  is  shown  by  the  addition,  in  the  third  subdivision  of  the  same  seotioUf 
of  the  worda  '  indndiog  the  costs  of  an  appeal : '  the  addition  was  made  because  it 
was  bdioTed  to  be  necessary ;  because  without  it  the  costs  on  ad  appeal  could  not 
have  been  recovered.  We  are,  therefore,  clearly  of  opinion  that  the  right  of  the 
defeBdantB  to  costs  is  not  affecteid  by  the  code,  but  depends  on  the  statutory  provis- 
ions in  force  when  the  code  took  effect'^    lb, 

a.  On  a  demurser  to  a  hill  in  eqnity  in  the  supreme  court,  that  court  gave  judg- 
ment for  the  olaintlff,  overruliog  the  demurrer  with  costs.  The  superior  court  re- 
▼Bised  that  judgment  The  court  of  appeals  reversed  the  judgment  of  the  superior 
oonrty  and  affirmed  that  of  the  supreme  court  at  special  term  "  with  costs."  The 
words  "with  costs,"  in  the  judgment  of  the  court  of  appeals,  does  not,  in  such  a 
case,  mean  Ibe  costs  of  that  court,  but  of  the  court  below.  Bogardtu  v.  The  Rom- 
endmiw  Mmuifmeturing  Co.^  1  Duer,  599. 

h^  Where  a  plaintiff  in  an  eqnity  suit  claimed  by  bill  of  reviyor  and  supple- 
ment, Che  same  relief  as  was  claimed  by  the  plaintiff  in  the  original  bill,  held  that 
he  would  not  be  allowed  to  discontinue  except  upon  payment  of  costs  in  both  suits. 
Fi$ker  T.  Half,  9  Pr.  R.,  Qh9. 

Common  Pleao  Coott. 

c.  "  By  the  cede,  all  distinction  between  this  court  (New  York  common  pleas) 
and  the  supreme  court,  as  to  the  rate  of  costs,  which  formerly  existed  is  abolished; 
and  as  there  is  no  other  court  of  common  pleas  in  the  State,  there  would  be  no  rea- 
son for  U&at  distinction  being  continued."    Ingraham,  First  Judge,  in  Smith  v.  JTeeler, 

8  Pr.  R,,  55  i  and  see  Minks  v.  Wolf,  ib,,  238. 

Double  ecots, 

4*  It  has  been  held  that  this  seetkm  abolished  the  right  to  double  costs  given  by  2 
R.  8.,  617  as.  34  &  25  ;  Hallenbeek  v.  MUUr,  4  Pr.  R.  239  ;  Van  Ren»aelaer  y. 
JTi^  3  Code  Rep.  224 ;  Bagner  y.  Joneo,  1  Code  Rep.  N.  S.,  234 ;  Momre  v. 
WeoUr9€lt^  ib,,  131;  Neetie  v.  Jones,  t6.,  401 ;  6  Pr.  R.,  172;  Plait  v.  Wilson, 

9  ib^  375 :  but  the  contrary  was  held  in  Murray  v.  Haekins,  4  Pr.R.,  263.  Chad- 
wiek  w.  Brother,  ib„  283  ;  Barber  y.  Croseett,  6  ib.,  45 ;  1  Code  Rep.  N.  S.,  401 ; 
Calkins  t.  Williams,  and  Calkins  y.  Brand,  1  Code  Rep.  N.  S.,  53;  Tillou  y. 
Sparks,  9  Pr.  R.  465 ;  Saratoga  R  R.  Co.  v.  MeCoy,  10 16.,  526. 

s.  Tlie  provisions  of  the  revised  statutea  allowiog  double  costs,  allowed  them  only 
in  eaaea  of  rerdtct,  demurrer,  nonsuit,  non  pros.,  or  discontinuance ;  and  a  report  of 
referees  is  not  within  the  statute.  19  Wend.,  225.  And  in  Calkins  v.  Williams,  I 
Code  Repuf  N.  S.,  53  ;  Calkins  v.  Brand,  ib.,  Mason,  J.,  held  that  public  oflicers 
saad  as  sncb,  are  entitled,  where  they  succeed  in  the  action  and  the  tnal  is  by  jury, 
to  doable  oosto.  But  that  they  could  not  have  such  costs  where  the  trial  had  been 
had  bafora  Mferees;  contra  Tillou  v.  Sparks,  9  Pr.  R.,  465. 

/.  Bafore  the  code  it  was  held,  ihat  where  the  defendant  was  entitled  to  double 
costs  in  the  action  he  was  also  entitled  to  double  costs  on  a  writ  of  error.  Burekle 
y.  LacSf  3  Pr.  R,  236;  and  see  to  the  same  efleot,  Foster  y.  Cleavsland,  6  Pr.  R, 
253 ;  1  Code  Rep.  N.  S.,  402. 
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Treble  eoete. 

The  proviiion  of  the  revised  itatatea  giving  a  party  who  BQoeeeded  on  hie  appeal 
treble  ooato,  ia  abrogated  by  the  code.    Eetue  ?.  Balawim,  9  P.  B.,  80. 

Security  for  eoete. 

The  proviaions  of  the  reviaed  atatutea  (2  R.  S.  4th  ed.  831  [620]),  are  aa  foOow: 

§  1.  When  a  auit  ahall  be  commenoed  in  any  court , 

1.  For  a  plaintiff  not  reaiding  within  the  joriadiction  of  each  court ;  or  for  aar- 
era!  platntiflS^  who  are  all  non-reiidenta ;  or, 

3.  For  or  in  the  name  of  the  troateea  of  any  debtor  ;  or, 

3.  For  or  in  the  name  of  any  peraon  being  inaolvent,  who  aball  have  been  dia- 
charged  from  hia  debta,  or  whoae  penon  shall  haTe  been  exonerated  from  impriaoB- 
ment,  pnranant  to  any  law,  for  the  collection  of  any  debt  contracted  before  the  ai- 
aignment  of  hia  eatate ;  or, 

4.  For  or  in  the  name  of  any  peraon  committed  in  ezecntion  for  a  crime ;  or, 

5.  In  the  name  of  any  infant  whoae  next  friend  bai  not  given  aeonriiy  for 
coati^ — 

The  defendant  may  require  anch  plaintiff  to  file  aecnrity  for  the  payment  of  the 
cotta  that  may  be  incurred  by  the  defendant,  in  anch  auit  or  proceeding. 

4  2.  If,  ader  the  commencement  of  a  auit,  the  plaintiff  ahaU  'become  a  bob- 
reaident,  or  all  the  plaintifi  ahall  become  non-reaident  or  inaolvent,  and  be  dis- 
charged or  exonerated  aa  aforeaaid,  or  be  aentenoed  to  atate  prison  for  any  term  !«■ 
than  for  life^  the  defendant  may  alao  require  auch  aeourity  to  be  filed. 

^  3.  The  order  to  file  anch  aecurity,  and  that  all  prooeedinga  on  the  part  of  tba 
plaintiff  be  atayed  until  anch  aecurity  be  filed  and  the  aoretiaa  ahall  jnatiry  if  ez« 
cepted  to,  may  be  made  by  the  court  in  which  the  action  ia  pending,  or  by  aay 
jadge  thereof  in  vacation,  upon  due  proof,  by  affidavit,  of  the  facia  entitling  aaeh 
defendant  thereto. 

i  4.  Such  aecurity  shall  be  given  ^in  the  form  of  a  bond,  io  a  pttialty  id  at 
leaat  two  hundred  and  fifty  dollars^  with  one  or  more  aofficient  anretiea,  to  the  da* 
feudant,  conditioned  to  pay,  on  demand,  all  ooata  that  may  be  awarded  to  the  de- 
fendant in  auch  auit 

§  5.  It  ahall  be  filed  with  a  clerk  of  the  court,  and  notice  thereof  be  givea  to 
the  defendant,  or  hia  attorney.  Within  twenty  daya  after  the  aervice  of  anch  notice; 
the  defendant  may  except  to  the  aufficiency  of  the  auretiea,  by  giving  notice  of  such 
exoeptton  to  the  plaint  iff 'a  attorney. 

4  6.  Within  twenty  dava  after  auch  notice  of  exception,  the  auretiea  ahall  jaa- 
tify,  by  an  affidavit  that  they  are  worth  double  the  penalty  of  auch  bond,  over  and 
above  all  debta  ;  of  which  affidavit,  a  copy  ahall  be  aerved  on  the  defendant,  or  bii 
attorney.  Such  justification  ahall  operate  to  diacharge  the  order  to  atay  proceed- 
logs. 

§  7.  In  the  oases  in  which,  according  to  the  proviaiona  of  thia  title,  a  defead- 
ant  at  the  commencement  of  a  auit,  ahall  be  entitled  to  require  aecurity  for  easts, 
the  attorney  for  the  plaintiff  ahall  be  liable  for  anch  coeta,  to  an  amount  not  exceed- 
ing one  hundred  dollara,  until  aecurity  therefor  be  filed,  aa  herein  provided,  whether 
auch  aecurity  ahall  have  been  required  by  the  defendant  or  not. 

§  8.  Such  attorney  may  relieve  bimaelf  from  auch  liability,  by'  filing  seeority, 
and  the  sureties  therein  justifying,  if  excepted  to,  aa  herein  provided,  without  beiag 
required  to  do  so  by  the  defeodiEMit,  and  by  giving  notice  thereof  to  auch  defeadaal, 
or  hia  attorney. 

&  The  foregoing  proviaiona  are  not  repealed  by  the  code  and  are  atill  ia  force, 
Aekbahe  v.  Cousatn,  2  Sand.  632. 

b.  It  isnot  imperative  on  the  court  to  grant  an  order  for  aeourity  for  costs  oader 
all  ciroumatauoea.  Robimm  v.  Sinclair^  1  D^io,  629 ;  Florence  t.  BmlkUf,  1 
Duer,  706. 

e.  The  plaintiff  cannotlM  required  to'fite  aecurity  for  ooata  when  permitted  to  proa- 
ecu  te  tn  forma  pauperitt  nor  be  permitted  ao  to  proaecute  if  required  to  file 
rity  for  costs.    Florence  t.  BMUy^  I  Puer,  706. 
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a.  A  temporary  ab«ence  of  the  plaintiff  will  not  entitle  the  defendant  to  security 
for  cottt.  3  Wend'.,  253  ;  4  t6.,  602 ;  8  i6.,  134.  But  an  absence  of  a  year  is  not 
temporary.    2  Wend.,  258 ;  and  see  4  Sand.  198. 

b,  A  suit  most  be  commenced  in  the  name  of  an  infant — sole  plaintiff— to  entitle 
the  defendant  to  secnrity  for  oosts.  Hulhurt  y.  Newell,  2  Code  Rep.  54 ;  and 
where  a  hoaband  and  infant  wife  brought  a  suit  jointly,  the  defendant  was  not  en^ 
titled  to  secttrity  for  costs*  although  the  husband  was  appointed  and  named  in  the 
proceedings  as  next  friend  of  the  wife.    lb. 

e.  '*  It  is  a  regulation  of  practice,  entirely  the  creature  of  the  court  and  under 
its  control  whether  a  next  friend  shall  give  security  or  not.  When  appointed  for  an 
infant  defendant,  it  is  never  required  unless  when  the  statute  makes  it  necessary ; 
when  for  an  infant  plaintiff  it  would  be  required  or  not  according  to  the  circumstan- 
ces of  the  ease."    Mitchell,  J.    Thomaa  v.  Thomas,  18  Barb.  150. 

d.  In  an  action  for  a  divorce  a  vinculo,  by  wife  against  husband,  the  next  friend 
of  the  plaintiff  will  not  in  the  first  instance  be  required  to  give  security  for  the  costs. 
'*  The  husband  is  to  pay  the  costs  in  these  eases  primarily,  whether  he  succeed  or 
fail ;  at  the  end,  it  is  true,  the  court  may  decree  the  wife  to  pay  the  costs,  but  this 
never  would  be  done  unless  there  were  great  misconduct  in  commencing  or  prosecu- 
ting the  suit  It  can  rarely  happen,  therefore,  that  the  wife  or  her  next  friend  will 
be  compelled  to  pay  the  oosts ;  and  the  only  thing  necessary  to  provide  against,  is  such 
miaooiidnct  in  the  management  of  the  suit  as  would  subject  the  wife  or  her  next 
friend  to  the  payment  of  costa.  To  accomplish  this,  it  is  not  neoessary  to  anticipate 
that  such  miseondaot  will  occur.  It  is  enough  to  allow  the  wife  to  appear  by  any 
next  Iriead  whom  the  court  may  appoint  on  her  application,  without  security,  and  to 
allow  him  to  continue  to  act  until  some  abuse  occurs,  and  then  to  remove  him,  and 
diraitfB  the  complaint,  unless  he  give  security,  or  another  next  friend  be  substituted 
whose  character  and  responsibility  will  be  a  protection  against  further  abuse. ' '  Mitch- 
eU,  J.     Thomas  v.  Thomas,  18  Barb.  151. 

e.  A  substituted  next  friend  most  give  security  for  costs.  Colden  y.  Haakins,  3 
Edw.  Cb.  R.,  311. 

/.  Where  the  plaintiff  recovered  judgment  on  demurrer,  and  the  defendant  ap- 
pealed to  the  general  term,  pursuant  to  section  348,  without  giving  security,  and  af- 
terwards, and  pending  the  appeal,  removed  from  the  State, — the  plaintiff,  the  respon- 
deat, moved  that  the  defendant,  the  appellant,  give  security  for  costs ;  for  by  the  ap* 
peal,  he  became  plaintiff  in  error,  and  was  a  non-resident  Shankland,  J.,  denied  the 
motion,  and  said,  *'The  defendant  cannot,  in  any  legal  sense  of  the  term,  be  called 
the  plaintiff,  so  as  to  compel  him  to  file  secnrity  on  appeal  [to  the  general  term],  under 
the  provision  of  the  revised  statutes.  The  action,  although  appealed,  was  the  same, 
and  not  a  new  one,  and  was  pending  in  the  same  court  It  could  not  be  treated  as 
a  new  action,  like  the  old  action  commenced,  by  writ  of  error,  to  remove  the  cause 
from  one  court  to  another."    Johnson  v.  Yeomans,  8  Pr.  R,  140. 

^.  Where  the  appellants,  a  foreign  corporation,  gave  notice  of  appeal  under  sec- 
tion 326,  without  giving  security  or  obtaining  any  order  on  the  subject,  the  respondents 
moTcd  £or  an  order  that  the  appellants^  (the  plaintifis)  file  security  for  the  costs. 
The  motion  was  denied,  and  per  Harris,  J.,  **  The  defendants  [respondents]  have  al- 
ready recovered  judgment.  There  is  now  nothing  to  prevent  their  proceeding  to 
enforce  that  judgment.  If  the  plaintiffs  [the  appellants]  stay  the  proceedings,  they 
must  either  give  secnrity  for  the  judgment  and  costs,  or  the  stay  must  be  obtained 
from  the  court  or  a  judge.  In  the  latter  case  the  order  will  be  made  upon  such  terms, 
aa  to  security  or  otherwise,  as  may  be  just.  Tlie  fact  that  the  appellants  are  a  foreign 
corporation  may  be  a  proper  consideration  to  present  upon  the  application  for  such  an 
order."     Steam  Navigation  Co,  v.  Weed^  8  Pr.  R.,  49. 

A.  A  plaintiff  who  resides  out  of  the  city  of  New  York,  suing  in  the  superior  court 
of  that  city,  must  give  secnrity  for  costs,  if  it  is  required  of  him  by  the  defendant. 
Ashbaho  V.  Coussin^  2  Sand.  632  ;  Blossom  v.  Adams,  2  Code  Rep.,  59. 

• 

f.  And  where  the  plaintiff  in  an  acti  on  in  the  superior  court,  who  resided  in  the 
county  of  Cayuga  at  the  commencement  of  the  action,  subsequently  assigned  the  de- 
mand in  suit  to  a  resident  of  the  city  of  New  York,  and  this  fact  was  set  up  in  oppo- 
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■ition  to  a  moiioD  for  security  for  coitt,  Campbell,  J.,  decided  that  Mcarity  for  coats 
rnuBt  be  given.    P  ha  nix  ▼.  Townthend,  1  Sand.,  634,  in  note ;  2  Code  Rep.«  S. 

a.  A  non^resideot  plaintiff,  neceaaarily  proeeeoting  in  the  right  of  her  inteMate^ 
moat  give  aecurity  for  ooaia.    Murphy  v.  Darlington,  1  Code  lUp.,  85. 

b.  It  haa  been  eupposed  that  the  defendant  may  demand  aeearity  at  asy  time 
before  judgment  (1  £dw.  Ch.  R.,  450) ;  and  snch  appean  to  be  the  view  taken  in  the 
aopreme  court  (Boyee  v.  BateM,  8  Pr.  R.,  495  ;  ii66efl  v.  Smithy  ib.,  463 ;  BntUr  ▼. 
yfood,  10 16.,  314) ;  but  in  the  superior  court  a  diflerent  rule  prevails ;  thnsy  in  Swmiy. 
Matihewt  (not  reported),  application  was  made  after  iasne  joined,  that  the  plaintlfi  fie 
aeonrity  for  coots.  The  motion  was  resisted^on  the  gronnd  that  it  should  have  been  made 
earlier.  Judge  Duer  aaid  be  had  consulted  bis  eolfeagnes,  and  they  cononmd  with  him 
in  the  opinion  that  the  motion  came  too  late  and  must  be  denied.  And  in  Floreace  t. 
Bulkley  (1  Duer,  705),  decided  by  Boaworth,  J.,  and  approved  on  consnltatko  with 
the  other  judges,  the  motion  was  not  made  notil  after  the  canse  had  been  referred 
and  notioeid  for  hearing ;  and  it  did  not  appear  that  there  waa  any  reaaon  for  naJkiDg 
the  motion  other  than  such  aa  eiiated  and  was  known  to  the  defendant  at  the  time 
of  the  commencement  of  the  taction,  it  was  held  that  the  motion  had  been  varea* 
Bonably  delayed  ;  and  it  was  denied. 

e.  In  a  previona  ease  in  the  superior  court,  where  there  had  been  a  deindt  aad 
judgment,  and  the  latter  stood  aa  security,  the  plaintifi*  after  being  let  in  to  Mnad, 
moved  for  security  for  costs,  and  the  motion  was  granted.  Gardner  v.  JCrilf ,  1 
Code  Rep.,  120;  3  Sand.,  633. 

d.  In  the  supreme  court  a  defendant  may  demand  aecurity  for  coats  altar  In 
time  to  answer  has  expired.  Abboti  v.  Smith,  8  Pr.  Rr.,  463.  And  per  MitclieQ, 
J.,  *'  In  this  cAse,  after  the  time  to  answer  had  expired,  an  order  waa  taken  est 
that  the  plaintiff,  who  is  a  non-resident,  file  security  for  cost&  The  ptaintiiF  aayi 
that  the  defendant  cannot  now  obtain  costs,  aa  he  is  in  de&nU,  and  therefore  it  is  too 
late  for  him  to  apply  for  security  for  costs.  The  correct  answer  waa  given  to  this, 
that  until  judgment  it  ia  nncertain  who  will  be  entitled  to  coats;  if  tha  plaintiff 
recover  judgment,  but  for  less  that  $50,  he  most  pay  costs  ;  and  the  statate  allovi 
the  defenduit  to  require  the  plaintiff  to  file  security  for  the  payment  of  ooato  that 
may  be  incurred  by  the  defendant,  when  a  suit  is  commenced  for  a  plaintiff  aai  re- 
siding within  the  jurisdiction  of  the  court.  The  action  is  pending  until  judgment  ii 
entered,  if  not  longer.  The  order  for  security  and  for  stay  of  pliuntiff 'a  pnMseadiafi 
must  stand."    lb, 

e.  After  a  decision  overruling  a  demurrer  to  the  complaint  with  leave  to  the 
defendant  to  answer  on  payment  of  costs,  the  defendant  is  not  in  aeonditioB»a<  lsa#t 
until  by  payment  of  costs  he  has  put  himself  in  a  position  to  be  permitted  toanawer, 
to  require  the  plaintiff  to  file  security  for  costs.    Butler  v.  Woed^  10  Pr.  E.,  314» 

/.  **  Ever  since  the  year  1830,  it  has  been  the  nniform  practioe,  when  applieation 
was  made  by  a  defendant  to  a  judge  in  vacation  for  an  onler  that  the  plaintiff  file 
security,  to  make  such  order  in  the  alternative,  requiring  security  to  bo  filed  in 
twenty  days,  or  that  the  plaintiff  show  cause  why  such  security  should  not  be  le- 
quirocf,  at  the  next  special  term  thereafter.  This  with  a  stay  of  proeeediagv  ia  the 
mean  time,  obtained  in  the  manner  prescribed  by  the  code,  is  undoubtedly  the  proper 
practice  yet  But  the  statute  does  not  require  the  order  to  be  in  thia  form  ;"  yet,  if 
made  otherwise  it  might  be  irregular,  as  against  the  aettled  practice  of  the  coeri. 
So  held  by  Harris,  J.,  in  Broneon  v.  Freeman  (8  Pr.  R.,  493).  In  that  caae  the 
summons  waa  aerved  January  10.  On  January  27,  the  defendant  obtained  [es 
parte]  and  served  an  order  of  a  county  judge,  requiring  the  plaintiff  to  file  aecnrity 
for  costs  within  twenty  days.  On  January  31,  the  defendant  obtained  from  the 
aame  judge,  and  served,  an  order  that  the  defendant  have  time  to  anawer  until  tan 
days  after  the  plaintiff  has  filed  security  for  costs,  and  the  suretiea,  if  excepted  to, 
have  justified,  and  the  notice  of  such  justification  given.  On  April  13,  the  i^eiatiff 
filed  a  bond  as  security  for  costs,  with  an  affidavit  of  justification,  and  served  a  oopy 
of  the  bond  and  affidavit  on  the  defendant's  attorney.  On  April  23,  the  defendant 
served  notice  of  excepting  to  the  sureties.  No  notice  of  justification  waa  anfaae- 
quently  served,  and  on  May  17  the  plaintiff  entered  judgment  aa  for  want  ef  an 
answer.    The  defendant  moved  to  set  aside  the  judgment  for  irregularity.     The 


§  303.]  00ST8.  471 

court  held  that  both  parlies  had  been  irregulari  and  ordered  the  judgment  set  aside. 
The  dafendftot  was  irregular  in  not  taking  the  order  to  file  seenrHy  in  the  alternatire. 
Bat  the  order,  althoagh  irregalar,  oooid  not  be  diire^arded ;  and  the  plaintiff,  not  hav- 
ing moTed  to  set  it  aside,  ought  to  hare  complied  with  it ;  and  this  he  did  not  do.  '*  He 
shoald  have  ebtaiaed  a  new  affidavit  from  the  surety  after  receiving  notice  of  the 
exception,  and  have  served  a  copy  of  that  affidavit  on  the  defendant's  attorney. 

Until  that  was  done,  the  ten  days  aUoi^ed  by  the  order  of  Jannaty  3l8t  did  not  com- 

meaca  to  ran.'' 

m.  The  bond*for  secarHy  for  costs  need  not  follow  the  precise  words  of  the  stat- 
nta,  but  it  wiH  be  suffioient  if  equally  favorable  to  the  defendant.  Smith  v.  Norval, 
2  Code  Rep^,  14. 

b.  The  bond  should  be  executed  by  the  sureties  alone,  without  tbe  plaintiff. 
1  Pr.  R.  100. 

e.  One  surety  for  ooits  is  sufficient,  and  the  plaintiff's  attorney  may  be  the  surety* 
4  Sand.  Cb.  R.,  434. 

d.  Where  a  plaintiff  is  ordered  to  file  secnrity  for  costs,  and  files  an  nndertaking 
exacQted  ^  two  sureties,  if  tbe  sareties  are  excepted  to,  it  is  eufficient  for  one  to 
justify.    Aiggint  v.  WiUiarM,  9  Duer,  678. 

e.  This  wp^xm  to  all  oasea  of  an  order  requiring  security  to  be  filed,  if  the  order 
doee  not  spcaifioally  require  more  than  one  surety.     Jb, 

f.  If  tbe  surety  beoomes  insolvent  another  must  be  substituted.  2  Edw.  Ch. 
R.,  208. 

^.  As  a  general  rule,  the  defendant  will  not  be  allowed  to  have  the  security 
increased  over  $250.    1  Pr.  R.,  146. 

Jl  When  a  bond  is  given  for  seenrity  for  costs  in  the  lowest  sum  the  statute  pra- 
scribaa,  and  the  defendant  does  not  object  to  it  within  20  days,  the  court  will  not  en- 
tertain a  motion  to  increase  the  amount  of  security.  Caa<e//ano«  v.  Joneg,  4  Sand. 
€79. 

t.  If  the  plaintiff  neglect  to  file  secnrity  after  sn  order  for  him  to  do  so.  the 
defendant  may  move  for  judgment  for  a  dismissal  of  the  complaiot.  12  Wend.,  295; 
19  ib.,  10 ;  Boyee  v.  Batet,  8  Pr.  R.,  496. 

7*.  The  defendant  waives  an  order  for  staying  the  proceedincs  until  security  for 
costs  are  given,  by  putting  the  cause  on  the  calendar.  2  Edw.  Ch.  R.,  494;  Boyee 
v.^atss,8Pr.R.,  496. 

k.  In  Boyee  v.  Batea  (8  Pr.  R.,  495),  the  plaintiff  was  a  non-resident  at  the  time 
of  the  commencement  of  the  action,  after  issue  joined  and  after  the  county  of  trial  had 
been  changed,  an  order  was  made  on  the  defendant's  motion  requiring  the  plaintiff  to 
file  security  for  casta  within  40  days,  and  staying  his  proceedings  in  the  action  until 
B«oh  aacarity  was  filed.  No  security  was  filed,  and  after  the  expiration  of  the  40 
days  limited  by  tbe  said  order,  tbe  defendant  noticed  the  cause  for  trial ;  and.  the  plain- 
tifir  not  appearing  when  the  cause  was  called,  the  defendant  moved  to  dismiss  the 
eeiDpIaintl  The  motion  was  granted,  and  judgment  entered  for  the  defendant.  Tbe 
defendant  demanded  payment  of  the  plaintiff's  attorney  of  the  amount  of  the  judg- 
ment, ^1  60,  and  (10  costs  adjudged  against  the  plaintiff  on  a  motion  in  the  action. 
The  eoats  not  being  paid,  the  defendant  moved  for  process  against  the  plaintiff's  attor- 
ney to  compel  payment.  The  court  made  an  order  that  the  plaintiff's  attorney  should 
pay  the  amount  of  the  judgment  and  interest,  the  $10  awarded  on  the  previous 
metiMi,and  $10  for  the  costs  of  the  motion  then  before  the  court,  not  exceeding  in  the 
whole  9 100.  Per  Parker,  J.,  **  The  motion  is  resisted  on  the  ground,  that  the  de- 
faadanl  hm'mg  taken  steps  to  compel  the  plaintiff  to  file  security  for  costs,  ought  not 
afterwards  to  abandon  saeh  proceeding  and  rely  on  hia  claim  upon  the  attorney ;  and 
that  the  defendant,  if  entitled  to  payment  from  the  attorney,  cannot  collect  from  him 
the  eoat  of  proceeding  by  noticing  for  trial  to  obtain  a  dismissal  of  the  eenplaint, 
after  having  taken  steps  to  compel  the  filing  of  security,  and  after  having  stayed  the 
plaintiff's  proceedings  till  such  security  should  be  filed.  The  requiring  security  for 
oeslB  was  ne  waiver  of  tbe  claim  upon  the  attorney.  No  security  waa  filed  in  obedi- 
ence to  the  order,  and  the  liability  of  the  attorney  continues  until  security  be  filed. 
Am  to  the  stay  of  proceedings,  the  notice  of  trial  was  a  waiver  of  it,  and  the  plaintiff 
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WW  at  liberty  to  appear  and  proeecate  the  rait  (Hay  ▼.  Power ,  2  Ed.  Ch.R.,  494). 
The  plaintiff  havin|f  refoied  to  obey  the  order  to  file  security,  the  defendant  had  a 
right  to  proceed  in  the  caose  ai  if  none  had  been  demanded,  and  to  rely  on  the  lia- 
bility of  the  attorney  for  the  eoeti.  The  attorney  conld  have  relieved  himaelf  from 
inch  additional  expense  by  discontinning  the  soit  and  paying  costs  op  to  that  time.'* 
And  after  stating  the  terms  of  the  order,  as  staled  above,  his  Honor  proceeded,  **Ib 
case  of  a  failure  to  comply  with  the  order  within  twenty  days  after  demand  doly 
made,  and  service  of  a  certified  copy  of  the  order,  another  application  to  the  oeort 
will  be  necessary ;  bnt  it  may  be  made  ex  parte  (1  Barb.  Ch.  R.,  593).  The  de- 
fendant will  then  be  entitled  to  an  execution  against  the  personal  property  of  the  at- 
torney, process  in  the  nature  of  a  ^  /s.  against  perwnal  property  having  been  sobsti- 
tttted  by  statute  for  a  precept  in  nature  of  an  attachment.  (I^ws  of  1847  |i.  491.) 
The  demand  of  payment  will  not  excuse  the  defendant  from  making  a  furtbor  de- 
mand. *  •  *  An  attorney  for  a  non-resident  plaintiff  cannot  be  proceeded  against 
as  for  contempt,  unless  he  refuses  payment  after  an  order  of  the  court  has  been 
made  and  served  requiring  him  to  pay.*' 

a.  The  attorney  for  a  non-resident  plaintiff  is  only  liable  for  the  coats  in  eases 
where  the  plaintiff  is  a  non-resident  at  the  time  of  the  commencement  of  the  ac- 
tion and  not  where  he  becomes  a  non-resident,  pending  the  action.  And  therefors 
in  order  to  compel  payment  of  costs  by  the  attorney  it  must  be  made  to  appear  ^Jbm- 
atively  that  the  plaintiff  was  a  non-resident  at  the  time  the  action  was  oonuneaeed 
( Jfoir  V.  Brown,  9  Pr.  R.  270) ;  and  the  plaintiff's  attomev  by  continuing  the  ac- 
tion after  the  phiintiff  becomes  a  non-resident  does  not  render  himself  liaUe  for  (he 
costs  incurred  subsequent  to  the  time  when  the  plaintiff  became  such  non-resident. 
Long  V.  Hall^  1  Code  Rep.  N.  R,  115. 

b.  If  the  plaintiff  fail  in  his  action,  and  the  defendant's  costs  are  not  paid  aeootd- 
ing  to  the  condition  of  the  bond,  the  defendant  may  commence  an  action  on  the  bond 
as  a  matter  of  course,  aod  without  applying  to  the  court  for  leave.  7  Wend.,  482. 
But  before  commencing  an  action  on  the  bond,  a  demand  of  the  costs  of  the  plain- 
tiff or  his  sureties  is  necessary.    5  Hill,  37 ;  1  Pr.  R,  100 ;  t6.,  191. 

See  the  concluding  sentence  of  section  317,  and  note. 

§  304.  [259.]  (Amended  1849.)  When  allowed  of  course  to 
the  pladntif^. 

Costs  shall  be  allowed  of  course  to  the  plaintiff  upon  a 
recovery,  in  the  following  cases : — 

1.  In  an  action  for  the  recovery  of  real  property,  or  when 
a  claim  of  title  to  real  property  arises  on  the  pleadings,  or  is 
certified  by  the  court  to  have  come  in  question  at  the  trial ; 

2.  In  an  action  to  recorer  the  possession  of  personal  prop- 
erty; 

3.  In  the  actions  of  which,  according  to  section  54,  a  court 
of  a  justice  of  the  peace  has  no  jurisdiction ; 

4.  In  an  action  for  the  recovery  of  money,  where  the  plain- 
tiff shall  recover  fifty  dollars  or  more.  But  in  an  action  for 
assault,  battery,  false  imprisonment,  libel,  slander,  malicious 
prosecution,  criminal  conversation,  or  seduction,  if  tlie  plaintiff 
recover  less  than  fifty  dollars  damages,  he  shall  recover  no 
more  costs  than  damages.  And  in  an  action  to  recover  the 
possession  of  personal  property,  if  the  plaintiff  recover  les^ 
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than  fifty  dollars  damages,  he  shall  recover  no  more  costs  than 
damages,  unless  he  recover  also  property  the  value  of  which, 
with  the  damages,  amounts  to  fifty  dollars.  Such  value  must 
be  determined  by  the  jury,  court,  or  referee,  by  whom  the  ac- 
tion is  tried. 

When  several  actions  shall  be  brought  on  one  bond,  recog- 
nizance, promissory  note,  bill  of  exchange,  or  other  instrument 
in  writing,  or  in  any  other  case,  for  the  same  cause  of  action, 
against  several  parties  who  might  have  been  joined  as  defend- 
ants in  the  same  action,  no  costs  other  than  disbursements  shall 
be  allowed  to  the  plaintiff  in  more  than  one  of  such  actions, 
which  shall  be  at  his  election,  provided  that  the  party  or  par- 
ties proceeded  against  in  such  other  action  or  actions,  shall,  at 
the  time  of  the  commencement  of  the  previous  action  or  actions, 
have  been  within  this  State,  and  not  secreted. 

NOTI  TO  SUBDITIIION   1. 

When  doe9  a  claim  of  title  to  real  property  ariee  ? 

a.  In  Heaton  ▼.  Jervis  (1  Johni.  R,  146),  it  was  held  that  the  title  came  inqaea- 
tion  when  the  eontroveray  waa  whether  the  defendant  had  a  right  of  way  or  not  over 
Uada  admitied  to  be  the  plaintiff 'a  (2  Cainea^  220),  and  that  the  certificate  could  be 
giTen  after  the  trial ;  and  title  cornea  in  qneation  where  the  inne  ia  whether  the  de- 
fondant  haaa  right  by  preecripUon  to  orerflow  the  plaintiff 'a  landa.  Euetauv. 
Tutkill,  2  Johna.  R,  185. 

i.  In  Sing  ▼.  Annin  (10  Johnr.  R<,  302),  an  action  of  treapaai  quare  elautumf regit, 
the  defendant  pleaded  that  the  plaintiff 'a  fencea  were  inanfficient ;  it  waa  held  the 
title  waa  not  in  question. 

c.  In  Jaekeon  ▼.  Randall  (11  Johna.  R.,  405),  an  action  for  meantf  profittf 
alter  the  trial  of  an  ejectment  aoit,  it  waa  held  that  the  title  did  not  neeeaaarily  come 
in  qneation.  Title  ooold  only  come  in  oaestion  in  oaae  the  plaintiff  claimed  damagea 
for  ocenpation  prior  to  the  time  of  the  aemise  alleged  in  the  declaration  in  the  ejeot- 
mani  auL  That  *'if  the  plaintiff 'a  title  cannot  be  diapnted,  it  cannot  be  aaid. 
title  cornea  in  qneation  within  the  aense  of  the  term  need  m  the  atatnte,  which  mnat 
mean  that  it  waa  oontroverted  or  denied  by  the  defendant  ;'*  and'aee  Brown  y.  8eo- 
Jieid,  8  BariK  339  ;  and  in  Tu^icliffj.  Lawyer,  3  Cow.  382,  it  waa  held  it  waa  not 
aoffioient  that  the  plaintiff  offered  evidence  pertinent  to  the  queetion  of  title. 

d.  In  Huhhel  T.  Roeheeter  (8  Cow.'l  15)  in  treapaaa  on  wild  and  unoccupied  landa^ 
on  tho  trial  defendant  admitted  plalntiff'a  title  ;  held  ueyertheleaa  it  waa  in  qneation 
and  mnat  have  been  proved  but  for  the  admiaaion  on  the  trial.  Thia  deciaion  reated 
on  the  ground  that  the  landa  were  wild,  and  that  plaintiff  mnat  prove  title  to  eotab- 
lidi  a  oonatrnctive  poneaalon.  Brown  v.  Majere,  7  Wend.,  495  ;  Gardner  v.  Heart, 
1  Omia.  528,  and  in  Brown  v.  Majore,  which  waa  alao  in  treapaaa  on  land,  part  of 
it  nnindoeed  and  part  in  ocenpation,  it  waa  held  the  title  waa  not  in  qneation. 

e.  In  Radley  v.  Briee  (6  Wend.  539),  treapaaa  for  taking  timber,  the  defendant, 
aonght  to  justify  by  proof  of  a  right  of  common  of  estovers  aa  tenant,  held  that  the 
the  title  came  in  qneation. 

/.  In  Chandler  v.  Duane  (10  Wend.  563),  there  waa  aet  up  a  parol  license  to 
overflow  the  plaintiff's  land, — held,  the  title  did  not  come  in  question. 

g.  In  The  People  v.  N.  Y.  Com.  Pleae  (18  Wend.  579),  in  trespass,  a  parol 
license  to  enter  the  plaintiff's  land,  to  repair  a  drain,  waa  set  np ;  held  the  title  did  not 
come  in  question. 
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0.  In  WUkham  ▼.  Seely  (18  Wood.  649),  iratptM  f«r  enierinf  aMsdoMd  tend 
covered  with  water  ;  defenoe  license  to  enter ;  lield  title  did  not  oome  in  qnestion. 

h,  «  The  term  title,  ai  need  in  the  statute,  doee  not  erabreee  the  fact  of  pot- 
aetiion,  nor  my  right  founded  on  poouanon  alone.  It  ia  Ihnited  to  the  right  of  pov- 
aeiaion ;  a  qneatio»  of  mere  poaaeaaion  ia  not  on«  of  title."  BAU  t.  Q««c&eaJat«, 
6  HUl,  587. 

e.  In  Dunekel  t.  Farlty  (1  Pr.  R.,  180),  treapaaa  on  wild  landa,  plea  not  goilCj* 
held  the  title  waa  in  qneation. 

d.  In  Bumet  v.  Kelly  (10  Pr.  R,  406),  tha  oomplaint  alleged  a  forcible  entry  into 
the  houae  of  the  plaintiff,  and  aevering  from  the  freehold  and  carrying  away  and 
conTertint  a  oookhig^nQge  of  the  platatifE  The  defenoe  waa  that  at  tho  tuae  of  die 
alleged  treapaaa  the  premiaea  were  poaMaaed  by  one  Reed  and  not  by  the  plaintiff, 
and  alleged  a  lioBiiae  to  enter  from  Reed,  and  that  the  aaid  range  waa  the  prapeityof 
the  defeDdtai  pn  the  trial  the  plaintiff  oibied  to  pnnra  hia  title  to  the  praniM; 
the  defendant  objected  on  the  ground  that  only  the  poaaetatan  and  not  the  title  waa 
in  qaeatioa^  The  covrt  admitted  the  efidenoe  to  abow  poiaeiaion.  The  ptaiatiff had 
a  ▼erdiot,  danagea  6  oenta.  A  motion  by  the  plafaitiff  for  a  ceitiBoate  that  the  tide 
came  in  qneation  waa  denied ;  and  per  Mitchell,  J.,  after  referring  to  the  caaea  above 
abatraoted  and  aome  ethera :  **  The  raaalt  of  theoaaea  aeenato  be  (I)  that  aaiderlhe 
old  ayatem  of  pleading,  if  the  landa  were  wild  the  plaintiff  oonld  not  provo  hia  poa- 
aeaiion  without  proving  hia  title,  and  that,  therefore,  the  title  to  the  land  would  be  ia 
controveray  in  the  eaae  of  anch  landa  whenever  the  poaearioa  waa  in  oootiovea^. 
(2)  But  if  the  landiwere  not  wt'/d,  although  they  were  unoctftipwtf,  proof  of  title  would 
not  be  neeeanry  in  proving  implied  poaMaaion.  (3)  That  under  the  M  ayatem  of  plead- 
ing a  defendant  in  treapaaa  put  in  inue  the  right  to  tJu  p09$e§nam,m  well  aa  the/wf  •/ 
p999€9$ion ;  and  becauae  the  right  waa  thua  put  in  iHue,  the  title  to  the  land  waa  in 
qneation.  (4)  But  under  the  preaent  ayatem  nothing  ia  in  iaane  but  what  the  anawer 
puta  hi  lame,  it  doea  not  put  in  iaane  the  right  to  the  poaaeaaion,  but  only  the  foot  of 
poaeaiion,  the  title  to  the  land  ia  not  in  qneation.  (5)  If  the  anawer^doea  not  raiae  the 
qneation,  the  proof  cannot ;  nnlen  from  the  circumatancea  of  the  eaae  the  faot  of  pai- 
aeanon  could  not  be  proved  without  proving  the  right  to  the  poaaeaaion.  (6)  In  thii 
eaae  the  plaintiff  in  hia  complaint  did  not  rely  on  hia  title  to  the  land,  but  on  hb  poa- 
aeaHon  of  it  merely,  and  that  he  alleged  not  to  be  a  poaaeaaion  aa  nnplied  froai 
owaenhip,  but  a  poaaeaaion  in  foot  (7)  The  proof  of  a  title  not  neeeaaary  to  the 
plaintiff 'a  eaae,  not  alleged  in  the  pleadinga,  and  not  controverted  there,  and  notdia- 
pated  at  tlie  trial,  although  allowed  by  the  judge  ex  a^nifonfi  cMuUlat  aboaldaot 
be  allowed  to  give  the  plaintiff  ooata,  aa  if  the  defendant  had  quaationed  hia  ti^" 

a.  In  an  action  to  recover  damagea  for  the  breach  of  an  agreement  to  coavay 
landa,  the  only  iaane  made  by  the  pleadinga  waa  whether  an  inchoate  right  of  dower 
in  the  wife  of  the  defendant  waa  a  anbaiating  incumbrance?  Held  that  the  title  did 
not  come  in  queation.    Smith  v.  Riggt,  2  Doer,  622. 

/.  Where  the  claim  of  title  to  real  property  ariaM  on  the  pleadiogn»  and  tibe 
plaintiff  reeovera  a  verdict,  he  ia  entitled  to  coata,  of  come.  And  in  aach  a  caaa,  the 
defendant  cannot  relieve  himaelf  of  hia  liability  for  the  coata,  by  admitting  the  title  on 
the  trial.    Nile9  v.  Lindiley^  8  Pr.  R.,  133 ;  1  Duer,  610. 

g.  Where  the  oomplaint  alleged  that  in  the  vear  1847,  and  aotU  the  coumaaaa- 
mont  of  thia  action,  the  plaintiff  waa  aeiied  in  fee  of  certain  landa,  and  that  altar- 
warda  the  dofendast  committed  a  treapaaa  thereon.  The  anawer  waa  a  general  denial, 
and  leave  and  lioenae  of  plaintiff 'a  agent.  And  Per  Duer,  J.  *'  I  ana  of  ophiion  that 
the  queatioa  of  title  ariaea  upon  the  pleadinoa*  within  the  meaning  of  the  atatate.  It 
ia  directly  put  in  iaane  by  the  ficat  portion  of  Uie  complaint  and  anawer :  the  alleption 
in  a  auba^uent  part  of  the  anawer,  that  defendant  committed  the  treapaaa  by 
leave  of  the  plaintiff 'a  agent,  doea  not  do  away  with  the  effect  of  that  iaane.  Aa  the 
plaintiff  waa  compelled  to  come  prepared  to  prove  titie,  the  admiaaioB  by  defendant 
of  hia  title  at  the  trial  ought  not  to  deprive  hhn  of  hia  right  to  coata.  The  defendant 
having  taken  iaane  upon  ue  claim  of  owner^ip  in  the  complaint,  he  ia  eatopped  from 
4enyhig  that  the  plaintiff  waa  bound  to  prove  title  upon  the  trial.   If  he  meant  by  hia 

iwer  to  admit  the  title,  he  ahould  not  have  made  the  iaaue.    Jb, 
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c.  Where  the  complaint  alleged  that  the  defendant  entered  the  plaintiff's  oloee, 
and  took  and  converted  certain  pereonal  property  therein,  the  answer  admitted  the 
plaiatiff'B  title  to  pert  of  the  close  mentioned  in  the  complaint,  and  denied  his  title  as 
to  the  rosidoe,  and  justified  the  entry  on  the  whole  close*  The  verdict  was  special, 
as  follows:  The  jury  find  for  the  defendant  on  the  question  of  title  pnt  in  issne,  and 
a  Terdict  for  fifty  centi^  in  favor  of  the  plaintiff,  for  the  conversion  of  the  personal 
property.  On  motion  at  special  term,  an  order  was  made  that  plamtiff  recover  fuU 
coalSL  From  this  order  the  defendant  appealed,  and  the  general  term  reversed  said 
order.  BurkmM  v.  Tibbittj  7  Pr.  R.,  74.  And  per  Curiam,  "If  the  plaintiff  is  en> 
titled  to  fttU  costs,  it  is  because  the  statute  gives  them  to  him,  and  his  right  is  in  no 
way  strengthened  by  the  order  of  the  j  udge.  If  the  statute  givts  costs,  he  is  entitled 
to  them  of  course ;  if  not,  no  order  can  extend  to  him  the  right  There  is  no  discre- 
tion to  be  exercised  by  the  ooiirt  The  court  may  construe  the  statute^  but  can  do 
nothing  more.  Prior  to  the  code,  if  the  plaintiff  recovered  judgment  for  any  amount 
in  an  action  in  which  tha  title  to  land  or  tenements,  or  to  a  right  of  way,  or  right  by 
prascriptien  or  otherwise*  to  any  easement  in  lands,  or  to  overflow  the  same,  or  to  do 
any  other  injury  thereto,  i^as  put  in  issue  by  the  pleadings,  or  came  in  qnestioB  oa 
the  trial  of  the  cause,  he  recovered  the  costs  of  the  court  in  which  the  acti<»i  was 
brooght  (2  R.  S.  3d  ed.  703).  Whether  title  came  in  question  was  determinable  by 
tho  eertifioate  ef  the  judge.  The  court  provides  that  costs  shall  be  allowed,  ef  course, 
to  the  plaintiff  upon  a  recovery  in  an  action  where  a  claim  of  title  to  reid  property 
arises  on  the  pleadings,  or  is  certified  by  the  court  to  have  come  in  question  ai  the 
iriai.  (Code,  s.  304.)  In  this  case  there  was  no  certificate  of  the  oourt,  and  if  the 
plaintiff'  is  te  be  allowed  costs,  it  must  be  solely  on  the  ground  that  on  the  |rieadingt 
in  the  action  in  which  he  hae  recovered^  a  claim  of  title  to  real  property  arose.  To 
dotenniae  thii^  the  |rieadings  are  to  be  inspected  in  connection  with  the  verdict  ren- 
dered. It  is  to  be  ascertained— 1st,  Whether  title  has  been  put  in  issue  by  the  plead- 
In^i;  and  8d,  Whether  there  has  been  a  reewery  by  the  plaintiff  within  the  meaning 
of  the  section.  The  fiicti  alleged  in  the  complaint  as  constituting  a  cause  of  actioOi 
are  substantially  those  which  under  the  late  system  of  pleading,  were  required  to  be 
stated  in  an  action  of  trespass  to  real  property,  charging  the  injuries  to  it  specifically. 
There  ie  no  oount  or  cause  of  action  separately  stated  for  trespass,  in  taking  and  car- 
rying away  personal  property — or  in  trover,  for  the  conversion  of  the  personal  prop- 
erty Ibmid  on  the  premises.  The  answer  admits  that  part  of  the  premises  described 
in  the  oomplafait,  is  the  does  of  the  plaintiff.  It  then  sets  up  title  to  the  residue  of 
the  premiseB.  The  reply  takes  issue  upon  the  new  matter  stated  in  the  answer.  There 
is,  therefore,  arising  upon  the  pleadings  a  claim  of  title,  not  to  the  whole  of  the  prem- 
ises.deseribeid  in- the  complaint,  but  to  a  part  only.  To  that  extent  title  was  put  in 
issue  by  the  pleadings.*' 

6.  ^  On  the  question  of  title,  the  defendant  succeeded.  The  jury  found  that 
title  to  that  part  of  the  close  to  which  it  was  pleaded,  was  not  in  the  plaintiff  so  as  to 
enaUe  him  to  maintain  the  action  against  the  defendant  There  was  consequently, 
I  think,  no  recovery  by  him  within  the  meaning  of  the  first  subdi vision  of  the 
304th  section  of  the  oode.  But  it  is  urged  that  because  the  jury  in  finding  the  main 
iflNie  for  the  defendant,  also  found  a  verdict  of  fifty  cents  in  favor  of  the  plaintiff  for 
the  value  of  certain  personal  property  of  the  plaintiff,  found  on  the  premises  by  the 
defendant,  and  converted  by  him,— such  a  rseevery  has  been  had  by  the  plaintiff,  as 
that  under  the  section  of  the  code  cited  he  is  to  be  allowed  costs,  as  of  course.  I  am 
of  a  diftrent  opioioo.  Such  a  construction  of  the  section  would  work  a  most  palpa- 
ble wrong.  The  action  was  for  the  entry  upon  and  injury  to  real  property ;  and  it 
is  for  such  cause,  and  in  such  an  action,  the  recovery  is  to  be  had.  To  show  title 
would  b^  a  complete  defence.  But  can  it  be,  where  such  defence  is  established — 
because  the  oode  allows  the  joinder  uf  a  cause  of  action  for  the  conversion  of  an 
article  of  penonal  property  found  on  the  premises— that  the  defendgnt,  though  suc- 
ceeding so  far  as  the  claim  of  title  is  interposed,  and  open  that  issue  distinclly,  is, 
nowithstandiog,  to  pay  full  costs  to  the  plaintiff,  when  the  damages  assessed  for  the 
coBversioD  are  under  fifty  dollars  and  but  merely  nominal  ?  Under  the  late  practice, 
cemts  for  trespass  on  hinds  and  trover  could  not  be  joined,  and  no  difficulty  of  this 
kind  could  have  arisen.  The  first  subdivision  of  section  304,  under  which  the 
plamtiff  claims  to  be  allowed  costs,  ii  substantially  a  re-enactment  of  subdiviakm  9 
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of  Mejtion  3  of  ehap.  10,  title  1,  part  3d  of  the  B«viBed  Statntee.  In  the  oomplaiiit 
in  the  present  case,  the  only  eaaae  of  action  stated  is  the  entry  npon  the  lands  of 
the  plaiotiflT,  and  the  injuries  thereto.  The  verdict  of  the  jnry  is  a  singalar  one. 
They  have  undertaken  to  render  a  general  verdiot,  prononnoing  npon  the  only  iasoe 
in  the  case  in  favor  of  the  defendant ;  and  npon  an  issne  not  made  by  the  pleadings, 
in  favor  of  the  plaintiff  If  this  were  allowable,  to  if  it  was  effected  by  an  ameiMi- 
ment  of  the  pleadings,  or  by  coo  forming  the  pleading  to  the  facts  proved  on  the 
trial,  still  the  question  returns  as  to  the  true  meaning  of  the  section  of  the  code  on 
which  the  plaintiff  bases  his  claim.  What  did  the  legislature  intend  by  it?  In  my 
judgment,  nothing  more  than  to  re-enaot  an  existing  provision,  to  apply  to  cases  to 
which  it  had  heretofoA  been  applied,  and  none  othen ;  to  confine  the  allowance  of 
course  of  costs  to  a  recovery  in  actions  solely  In  respect  to  roal  property,  and  when- 
ever the  title 'to  such  property  came  in  question.  That  in  such  actions  as  eoold  not 
be  presented  in  the  coort  of  a  justice  of  the  peace,  and  over  which  he  had  no  juris- 
diction,  costs  should  be  allowed,  whatever  the  amount  of  the  recovery  might  be; 
but  that  if  a  cause  of  action  was  or  could  be  stated  in  the  same  complaint  for  the  re- 
covery of  money  only,  in  which  no  question  of  title  to  real  property  waa  tnvefved, 
the  recovery  for  such  cause  should  be  fifty  dollars  or  more  to  entitle  the  plaintiff  to- 
costs.  That  when  the  section  speaks  of  a  recovery  in  an  action  where  a  claim  of 
title  arises,  it  means  that  such  claim  of  title  shall  arise  on  the  entire  pleadings,  and 
that  the  recovery  shall  be  in  hostility  to  such  claim.  No  such  absurdity  is  intended 
as  to  authorize  a  defendant  to  set  up  a  complete  defence,  so  far  as  the  action  relates 
to  real  property,  and  obtain  the  verdict  of  the  jury  in  his  favor,  but  because  a  recovery 
of  fifty  cents  is  bad.  npon  a  question  independent  of  any  claim  of  title,  that  the  plain- 
tiff is  to  be  regarded  as  succeeding  upon  the  whole  case  so  as  to  be  allowed  coats  of 
conrsd.  We  are  also  to  construe  the  whole  section  together ;  and  such  a  construc- 
tion placed  on  the  first  subdivision  would  be  in  conflict  with  its  spirit,  and  in  direct 
hostility  to  the  letter  and  spirit  of  section  305,  and  of  the  4th  subdivision  of  section 
304.'»    Ih. 

On  tills  subject  see,  further,  note  to  section  55,  page  59,  ante, 

a.  The  only  proper  evidence  that  title  came  in  question  on  the  trial  is  the  certifi- 
cate of  the  judge  who  tried  the  cause,  or  an  entrv  in  the  minutes,  unlesa  the  plead- 
ings show  it.  Mayor,  4^,,  of  N.  Y.  v.  HilUburg,  3  Code  Rep.,  152;  iYilef  v. 
Lindsley^  1  Duer,  610 ;  8  Pr.  R.,  133.  Whether  title  came  in  question  on  the 
trial  was  determinable  by  the  certificate  of  the  judge.  Burharu  v.  TMitto,  7  Pr. 
R.,  75. 

NOTE   TO  BUBDIVXSIOlf  2. 

(.  Where  a  plaintiff  brought  an  action  in  the  nature  of  replevin  to  recover  the 
possession  of  a  horse,  the  referee  before  whom  the  cause  was  tried  found  for  the 
plaintiff  six  cents  damages,  and  assessed  the  value  of  the  horse  at  twenty-five  dollars 
The  plaintiff  proceeded  to  have  his  costs  adjusted  at  the  like  sum  of  twenty-five 
dollars,  supposing  that  he  was  entitled  to  as  much  costs  as  the  value  of  the  property 
and  damagea.  The  defendant  moved  to  reduce  the  costs  to  twelve  oents.  The 
motion  was  granted,  and  per  Curiam :  *'  Under  this  provision  (s.  304)  the  plaintiif 
can  recover  only  six  centi  costs,  that  beln^  the  amount  of  his  damages,  llie  pre- 
cise point  was  decided  under  a  similar  statute  in  Roger 9  v.  Arnold ,  1  Wend.,  30. 
I  am  aware  of  the  hardship  of  this  rule,  where  the  plaintiff  cannot  bring  his  action  in 
a  court  of  a  justice  of  the  peace  nor  recover  costs  in  a  coort  of  record.  But  we 
have  nothing  to  do  with  framing  sutntes."    Minko  v.  Wot/,  8  Pr.  R.,  238. 

NOTE   TO  SUBDIVISION  4. 

c.  There  is  m>  provision  in  the  code  saving  from  the  operation  of  this  section  esses 
pending  at  the  Time  of  its  adoption ;  and,  therefore,  in  an  action  for  an  aseanlt  and 


battery  commenced  while  the  code  of  1848  was  in  force,  and  decided  after  the 
passage  of  the  code  of  1849,  where  the  plaintiff  recovered  six  cents  damages,  it  was 
held  that  he  was  entitled  to  no  more  coets  than  damages.  Holmeo  v.  St,  John,  S 
Code  Rep.,  46.  The  same  was  decided  in  an  action  for  libel.  Taylor  v.  Oardner, 
2  Code  Rep.,  47  ;  Belding  v.  Conklin,  ib.,  112  ;  4  Pr.  R,  196 ;  WkttUr  v.  W-t- 


i 
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fate,  ib.,  969.    And  in  an  action  for  a«aoU  and  battery.     Stone  v.  Duffy,  1  Code 
Lop.,  K.  S.,  129  ;  Keating  ▼.  Anthony,  ib.,  233. 

a.  The  provisions  of  the  revised  statotes  (2  R.  S.,  pt.  3,  ch.  10,  tit.  1,  &  18), 
providio^  that  when  several  are  sned  in  oertaio  actions  of  tort  named,  and  one  is  ac- 
qaitted,  the  one  acqaitted  shall  not  recover  ooBts  if  the  judge  ceriify  there  was  rea- 
sonable ground  for  making  him  a  party  defendant,  is  repealed  by  the  code ;  and  now, 
in  actions  for  malieions  prosecation  against  several  defendauts,  the  allowance  of  costs 
to  a  defendant  who  has  answered  separately  and  is  acquitted  on  the  trial,  rests 
wholly  in  the  discretion  of  the  court.  No  judgment  for  costs  can  be  rendered  in 
favor  of  such  a  defendant  unless  upon  bis  application,  and  when  the  application  is 
made  the  question  whether  he  was  properly  made  a  defendant  may  be  considered. 
BtUkley  v.  Smith,  1  Duer,  704. 

A.  Section  304  is  the  only  provision  in  the  code  under  which  in  an  action  for  a 
trespasi,  costs  can  be  recovered  by  the  plaintiff;  and  the  provisions  of  the  revised 
statates  which  provide  for  the  allowance  of  costs  in  actions  of  trespass  in  the  com- 
mon pleas,  where  the  conrt  or  jury  shall  certify  the  trespass  to  have  been  malicious, 
is  repealed.  There  is  no  rule  as  to  costs  applicable  to  actions  for  trespass,  which  is 
different  from  that  which  applies  to  other  actions  for  the  recovery  of  money.  In  all, 
the  recovery  mnat  be  at  least  $50,  or  the  plaintiff  cannot  have  costs.  Smith  v. 
KetUr,  8  Pr.  R.,  55. 

c.  Where  the  action  was  on  a  promissory  note  for  $200  and  interest,  the  plaint- 
iff admitted  payments  and  off-sets,  but  claimed  a  balance  of  $95  85.  'i*he  cause 
was  referred ;  and  the  referee  reported  that  the  principal  and  interest  on  the  note 
amounted  to  $258  60,  and  that  the  payment  and  set-off  amounted  to  253  40,  leav- 
ing doe  the  plaintiff  $5  20.  The  question  was,  whether  the  plaintiff  was  entitled  to 
costs.  -  He  contended  that  he  was,  because  the  toul  accounts  of  the  parties  proved 
on  the  trial,  exceeded  $400.  Harris,  J.,  however,  held  that  the  plaintiff  was  not 
entitled  to  costs:  "  The  plaintiff  only  claimed  $95  85.  He  admitted  the  residue  of 
the  note  had  been  satisfied.  The  only  matter  in  dispute  was  the  amount  to  be 
allowed  the  defendant  It  is  in  no  sense  true,  therefore,  that  the  sum  total  of  the 
aeooonis  of  both  parties  proved  on  the  trial,  exceeded  $400.  The  question  to  be 
tried  was,  whether  the  plaintiff  should  recover  the  balance  alleged  by  him  to  be  due 
on  the  note,  or  any  less  sum.  The  only  account  proved  on  the  trial  was  the  defend- 
ant's claim,  amounting  to  $253  48.  This,  with  the  plaintiff's  demand,  was  not  suf- 
ficient to  deprive  a  justice  of  the  peace  of  jurisdiction.  (See  Matteeon  v.  Bloomfield, 
10  Wend.,  556).''    Hoodleee  v.  Brundoge,  8  Pr.  R.,  263. 

d.  Where  the  plaintifis  sued  in  the  superior  court  for  $414  51,  and  were  allowed 
only  $120,  and  the  defendants  aeiMO  a  counter-claim  of  $98  38,  and  were  allowed 
$78  24,  and  for  the  balance,  $41  W,  the  plaintifis  rscovered,  it  was  held  under  the 
code  of  1848,  which  so  far  as  related  to  the  question  was  identical  with  this,  that 
the  defendant  was  entitled  to  costs.  Spring  Valley  Shot  and  Lead  Co.  v.  Jaekoon, 
2  Sand.,  622. 

e.  In  suits  by  city  authorities  in  the  supreme  court,  even  to  enforce  the  assess- 
ment laws,  if  the  plaintiffs  recover  less  than  $50  dams^M,  they  can  recover  no  more 
costs  than  damages.  This  was  the  decision  ;  the  case  Mayor,  ^e  ,of  N.  Y.  v.  HHU' 
hmrg^  2  Code  Rep.,  152,  is  erroneously  reported. 

/.  A  distinction  was  made  between  costs  and  disbursements,  and  it  wai  held,  that 
although  where  the  plaintiff  obtained  a  verdict  for  less  thsti  $50  he  was  not  entitled 
to  coati,  he  might  nevertheless  recover  his  disbursements.  Newton  v.  SweeVo 
Ex*or»,y  2  Code  Rep.  61.  But  it  was  previously  held  in  Swift  v.  DeWitt,  I  Code 
Rep.  25,  and  subsequently  in  Belding  v.  Conklin,  Wheeler  v.  Weetgate,  Stone  v. 
Duffy,  and  Keating  v.  Anthony^  supra,  that  where  a  party  was  not  entitled  to  costs, 
ha  was  not  entitled  to  disbursements. 

g.  The  word  "recover*'  means  what  shall  be  assessed  as  damages  eo  nomine. 
Van  Home  ▼.  Petrie,  2  Calnes  R,  213 ;  Seaman  v.  BaUey,  ih.,  214. 

h.  Before  the  code  it  was  said,  that  the  amount  of  the  judgment  recovered,  waa 
the  test  to  determine  the  right  to  costs.  12  Weud,  139 ;  8  Johns?  R.,  11 1 ;  13  t6., 
345 ;  18  Wend.  560 ;  3  Hill,  127,  n^  1  Pr.  R.,  135. 
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«.  TliM  MctioB  doM  not  apply  lo  foreeloMiK  mitt.  OdtUghsr  y.  Bgauy  S  Bmi, 
742;  3  Code  R«p^  903. 

b.  Where  m  en  aotUm  on  a  joint  ^prfnomory  note  brenfifat  a^ainat  tbo  wpreaen- 
tatiTei  of  one  of  the  deoeaeed  joint  debton,  and  the  ramTing  joint  debtor,  the  mtni- 
vor  being  alleged  to  be  inoolveat,  the  plaintiff  reoorered.  Held  that  he  waa  enlided 
toooete,  and  that  the  case  wae  not  within  the  prorinona  of  the  reTiaed  etatnteo  <S  R 
a,  4  ed.  S72  [90]),  retpeotiag  ooeto  againet  execntoia.  Yprk  t.  Pwk,  9  Pr.  K  901 ; 
and  lee  eeetion  317  and  note. 

§  305.  [260.]   When  alUmed  to  defendant 

CoBtB  shall  be  allowed  of  course  to  the  defendant,  in  the 
actions  mentioned  in  the  last  section,  unless  the  plaintiff  be 
entitled  to  costs  therein. 

c.  **  Section  305  of  the  code  if  confined  to  the  actiona  mentioned  in  aeetioa  304, 
which  doea  not  apply  to  forecloenre  aoiti,  ae  !■  ahown  by  the  langaage  of  aeetioa  308.'' 
Far  Sandford,  J.,  in  OaUagher  v.  Egan,  2  Sand.  742. 

<i.  In  a  foreoloeure  anit,  the  oonrt  will  permit  the  plaintiff,  on  receiving  Ui  deb^ 
and  coatif  to  dinniit  hia  aoity  without  paving  coats  to  junior  incnmbraiMara,  who 
haTO  appeared  to  protect  their  righta.    lb. 

«.  So  aa  to  the  aoortgagor,  pcfaonaUy  liable  for  the  debt,  who  haa  coovayed  the 
mortgage  premiaea  aaliject  to  ita  payment    Jb. 

f.  Sectiona  305  and  306  apply  aa  weU  to  appeala  aa  to  criginal  auita.  Whore 
ther^are  two  defendanta,  and  judgment  ia  affimed  aa  to  ana,  and  there  la  a  oon^dalt 
raveraal  aa  to  the  other,  the  reveiaal,  in  Che  abaeaoe  of  any  apeeial  aigcMUlaae»> 
wUl  be  with  caata.    Momtgomtry  Co.  Bank  ▼.  AUany  City  Bank,  3  Saldan,  465. 

f.  In  an  action  for  tort  againat  two,  where  there  ia  a  Tcrdict  hi  faror  of  one  de- 
fondant,  and  in  favor  of  the  plaintiff  againat  the  other  defendant,  the  defendant  pre- 
▼ailing  ia  entitled  of  courae  to  coeta  nnder  aection  305.  Deektr  ▼.  Ottrdner,  4  6d- 
den,  29. 

i.  The  plaintiff  brought  an  action  for  tre^paaa  upon  landa  ^ffunat  fire  defiendaati 
who  all  joined  in  a  aiagle  anawer.  Upon  the  trial,  the  plaintiff  obtained  a  verdiet 
againat  two  of  the  defendanta.  The  other  three  were  acquitted,  and  had  a  Twdictin 
their  favor.  The  plaintiff  entered  judgment  for  hia  damagea  and  ooata  againat  the 
two  defendanti.  The  three  defendanta  who  were  acfjuitted  had  their  eoata  aiQuated 
by  the  derk,  and  obtained  an  order  at  apeeial  ^m  giving  them  leave  to  enter  judg- 
ment for  the  coata  of  their  defence.  On  appeaito  the  general  term  of  the  aapie«a 
court,  this  order  and  judgment  waa  afilrmed.  The  plaintiff  thereupon  appealed  lo 
the  court  of  appeahi,  where  it  waa  held  that  the  defendants  who  obtained  a  verdkt 
were  entitled  to  ooata  under  aection  305  of  the  code,  and  the  judgment  of  the  aaprene 
eourt  waa  affirmed.    DanieU  v.  Lyon,  Court  of  Appeala,  April,  1854. 

i.  Where  a  plaintiff  recovera,  and  becomea  entitled  to  coata  agamat  one  of  aeveral 
defendanta  aned  on  a  joint  contract,  and  the  others  aucceed  In  their  defenoor  the  de- 
fendanta who  aucceed  are  entitled  to  recover  coata  againat  the  plaintiff.  CmyUr  t. 
Coolea,  10  Pr.  R.,  141 ;  and  the  aame  rule  appliee  in  an  action  for  a  tort.  Hindt  t. 
Mytrt,  4  ib,  356. 

j.  Where  the  defence  of  infancy  is  aet  up  by  one  of  aeveral  defendants,  the  pbia- 
tiff  may  as  to  him  discontinue  the  action  loif  Aout  eotl«,  on  application  to  the  csait 
before  trial,  but  if  he  goes  to  trial  and  compels  the  defendant  to  eatabliah  his  defence 
of  infancy,  then  the  plaintiff  must  pay  the  coata.    Ib, 

See  note  to  aection  306 ;  and  as  to  costs  alter  an  offer,  see  s.  385  and  noteb 

§  306.  [261.]  (Amended  1849-1851.)  When  Mowed  to 
either  party  jn  the  diseretion  qf  the  eourt. 

In  other  actions  costs  inaj  be  allowed  or  not,  in  the  discre- 
tion of  the  conrt 
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In  aU  addons  where  there  are  several  defendants,  not  tiaited 
in  inttf  est,  and  making  separate  defences  hy  separate  answers, 
and  the  plaintiff  fails  to  recover  judgment  against  all,  the 
court  znaj  award  costs  to  such  of  the  defenxlants  as  have  judg- 
ment in  their  favor,  or  anj  of  them. 

In  the  following  cases  the  coste  of  an  appeal  shall  be  in  the 
diflcretion  of  the  court : 

1.  Whan  a  new  trial  ahall  he  ordered ; 

3.  When  a  judgment  shall  be  aflSirmed  in  part,  and  reversed 
in  part. 

TIm  wonk  is  iiaUe  wire  flubtlitated  ia  1851  for  tha  wonI  **  wkmJ* 

a.  The  *  other  aetiant "  referred  to  in  thie  aeotiooi  refer  only  lo  eqoity  oavies  of 
Mim.    Per  WiUftrd,  J^  in  HintU  t.  Myerg,  4  Pr.  R.,  356 ;  3  Code  Rop.,  4a 

6.  The  court  has  no  diaeretionary  power  to  ebarge  either  party  with  the  ODtiro 
oonlfl»  in  pariilioiit  upon  the  i^onnd  that  be  baa  anrtaaoDably  rel^ued  to  nu^e  parti- 
tiom  by  deed*  The  proriaioDa  of  the  reriaed  atatatea  on  ^  aabject  of  partition  are 
»•!  Npeaiad  by  a.  306  of  the  oode;  bat  the  latter  moat  be  oonatraed  in  oonaoction 
wilh  and  m  qaalifiad  by  the  fbrmer.    MeChwam  ▼.  AfoiTOia,  3  Co&  Rep.,  9. 

e.  But  two  defendanta  defending  by  the  aame  attorney,  and  boTing  jadgment  in 
tlwlr  ftivor,  are  entitled  to  only  one  bill  of  ooata.  Braden  ▼.  KakhaUer,  1  Code  Rep. » 
K.  S.,  1S9. 

d^  Where  in  treapaia  separate  dejencep  mra  made  by  aeverAl  defendanta,  in  good 
fiufhy  and  not  for  ooata,  each  ia  entitled  to  a  fiill  bill  of  ooatp  on  ancceeding  in  the 
aoit  CatUllamot  y.  BeauvilUj  2  Sand.,  670;  3  Code  Rep.,  204;  CoUomb  ▼.  CM- 
weU,  1  Code  Rep.,  N.  S.,  41. 

e.  Where  in  an  action  for  an  aaaanlt  and  battery  againat  several  defendants,  who 
appeared  and  answered  jointly  and  by  one  attorney,  the  plaintiff  recovered  against 
aome  of  the  defendants  only,  and  to  an  amonnt  not  snfBoient  to  earry  cost*,  held 
thmt  the  defendanta  who  had  Judgment  in  their  favor  were  entitled  to  costs.  Stone 
r.  Dv^y,  1  Code  Rep..  N.  S.,  129. 

/.  Two  defendanta  who  appeared  by  the  aame  attorney,  pntin  aapvate  anawera 
to  which  the  plaintiff  demurred,  the  demurrers  were  allowed  with  leave  to  the  de- 
fendaBta  io  amend,  on  payment  of  ooata ;  held,  that  tho  plaintiff  waa  entiUed  to  a 
aeparato  bill  of  eoata  against  each  defendant.     Cometoek  v.  Halleek^  4  Sand.,  671. 

g.  Several  defendantB  appearing  by  different  attorneya  who  are  partners,  are  en- 
tHM,  if  they  nooeed,  to  only  one  bill  of  cost&  Krofu  ▼.  MoekefeUtr,  1  Code  Rep., 
N.  S.,  177 ;  and  where  in  an  action  against  several  defendanta  alleged  to  be  jointly 
liable  on  contract,  two  of  tbo  defendanti  appeared  by  one  attorney,  and  the  other 
defaodant  appeared  by  another  altoraoy,  who  was  a  cAerk  in  the  oiBee  of  the  former 
attorney,  and  the  defendant  succeeded,  but  one  bill  of  costa  was  allowed.  Perry  v. 
LhUtgotOH,  6  Pr.  R.,  404. 

k.  Where,  alter  being  commenced  separately,  the  defeneaa  are  united  under  the 
same  attorney,  or  are  in  troth  and  effect  united  during  the  pendency  of  the  suit, 
there  can  be  but  one  set  of  costs  for  alL     Caetellanoe  v.  BeauvilUf  supra. 

L  Where  in  a  aoK  against  three,  for  the  rtoovery  of  money,  two  suffer  jndgmeat 
by  deianlt,  and  the  third  defends  the  suit  and  has  a  verdict  in  his  fevor,  ha  ia  eotitied 
to  eoata  against  the  plaintiff.    Cometoek  v.  Bayard^  2  Sand.,  705. 

i.  Where,  in  an  action  for  libel,  two  defendants  defend  by  the  aame  attorney, 
and  anawor  aeparately,  and  verdict  and  judgment  are  given  ia  their  favor,  bat  one 
bill  of  costs,  and  one  set  of  chargee  can  be  allowed  on  adjustment  by  the  clerlu 
Tracy  v.  Stone,  3  Code  Rep.,  73. 
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a.  The  defendAnta  being  sued  u  drawen  and  endonen  of  a  note,  and  haring  |Ntt 
in  a  joint  defence,  and  judgment  having  been  entered  for  the  plaintiff  againat  two  of 
the  defendantB,  and  the  plaintiff  having  discontinued  aa  to  the  other  defendant,  soeh 
defendant  ii  not  entitled  to  cotta,  beoauae  he  did  not  aerer  in  hia  defenooy  but  joined 
with  the  othert.     Stafford  v.  Onderdonk^  2  Code  Rep.,  115. 

(.  *'  It  ia  the  uniform  practice  of  the  court  of  appealSi  aa  it  waa  of  the  court  for 
tlie  oorrection  of  errors,  not  to  give  costa  of  the  appellate  court  on  reverting  the 
decree  of  a  subordinate  court  in  an  eouity  auit.  The  remittitur  shows  that  the  jndg- 
ment  of  this  court  was  reversed,  and  that  of  the  supreme  court  affirmed  tDiik  easlt. 
It  ia  not  atated  '■  with  coats  of  the  appellate  court."  Aa  effect  can  be  given  to  the 
words  '*  with  costs,"  without  holding  them  to  give,  contrary  to  the  Battled  practice 
of  the  appellate  opnrt,  the  coats  of  that  oourt,  it  will  probably  be  doing  joatioe  to  ail 
partiea,  and  not  be  an  overstrained  construction,  to  hold  them  to  mean  anoh  ooats  as 
are  usually  awarded,  instead  of  such  as  are  invariably  denied,  in  aoeh  oaaea."  Per 
Bosworth,  J.,  in  Bogerdue  v.  RoeendaU  Menufaeturing  Co.,  1  Dner,  592. 

e.  A  party  whosneceeds  on  the  trial  on  a  ground  which  might  have  been  taken 
advantage  of  by  motion  under  section  154,  ought  not  to  recover  ooatai  Bridge  v. 
Payoon,  5  Sand.,  217. 

d.  In  an  action  to  vacate  an  award  of  arbitrators,  the  costs  are  in  the  discretion 
of  the  court     Wood  v.  Brooklyn  Fire  Ins,  Co,,  10  Pr.  R.,  154. 

e.  In  an  action  against  several  as  joint  debtors,  where  the  costs  are  in  thediaere- 
tion  of  the  court,  and  where  each  defendant  appears  by  a  separate  attorney  andooaa- 
ael,  and  the  judgment  is  for  the  defendant,  the  oonrt  will  not  allow  fun  ooata  to  each 
defendant  aa  of  dburse.  Thui^  where  the  action  waa  against  seven  difierent  inanranee 
companiea  who  each  appeared  by  separate  attorney  and  oounsel,  on  judgment  in  favor 
of  the  defendants  only  three  sets  of  costs  were  allowed.  And  per  MitcbeU,  J., 
*'  The  fact  that  the  defendants ^re  incorporated  oompanies,  and  have  each  their  own 
attorney,  givea  them  no  greater  right  than  private  individuala  have.  Individoali 
who  are  in  the  habit  of  litigation  have  each  their  own  attorney  unleas  they  be  ia 
partnership,  and  that  b  no  reason  why  they  should  each  appear  by  aeparate  attorney 
where  they  have  made  their  liabilitiea  joint'*  Wood  v.  Brooklyn  Fire  Ine,  Co.,  10 
Pr.  R,  154. 

See  note  to  section  305. 

§  307.  [262.]  (Amended  1849-1851-1852,)  Amount  of  coOs 
allowed. 

When  allowed,  costs  shall  be  as  follows : 

1.  To  the  plaintiff,  for  all  proceedings  before  notice  of 
trial  (including  judgment  when  entered), — 

In  an  action  where  judgment  upon  failure  to  answer  may 
be  had  without  application  to  the  court,  seven  dollars ;  in  an 
action  where  judgment  can  only  be  taken  on  application  to  the 
court,  twelve  dollars;  for  all  subsequent  proceedings  before 
trial,  seven  dollars. 

2.  To  the  defendant ;  for  all  the  proceedings  before  notice 
of  trial,  five  dollars ;  for  all  subsequent  proceedings  before 
trial,  seven  dollars. 

3.  For  the  trial  of  issues  of  law,  if  separate  from  the  trial 
of  issues  of  fact,  to  the  plaintiff,  fifteen  dollars ;  to  the  defend- 
ant twelve  dollars. 
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4.  For  the  trial  of  the  issnes  of  fact,  if  separate  from  the 
trial  of  the  issues  of  law,  to  the  plaintiff,  fifteen  dollars ;  to 
the  defendant,  twelve  dollars. 

5.  For  thri^rial  of  the  issues  of  fact  and  of  law,  when  tried 
at  the  same  time,  to  the  plaintiff,  twenty  dollars ;  to  the  de- 
fendant, fifteen  dollars. 

6.  To  either  party  on  appeal,  except  to  the  court  of  appeals ; 
before  argument,  fifteen  dollars ;  for  argument,  thirty  dollars ; 
but  this  provision  shall  not  apply  to  appeals  in  the  cases  men- 
tioned in  section  349. 

7.  To  either  party  on  appeal  to  the  court  of  appeals,  before 
argument,  twenty-five  dollars ;  for  argument,  fifty  dollars. 

8.  To  either  party,  for  every  circuit  or  term  at  which  the 
cause  is  necessarily  on  the  calendar,  and  not  reached,  or  post* 
poned,  excluding  that  at  which  it  is  tried  or  heard,  ten  dol- 
lars. 

£iU  in  an  action  hereafter  brought  to. recover  dower y  hefore 
admeastirement,  of  real  property  aliened  hy  the  hushand^  the 
plaintiff  shoHL  not  recover  costs  unless  it  appear  that  the  dower 
locts  demanded  hefore  the  commencement  of  the  action  and  was 
refused.  * 

The  amendments  of  1852,  are  the  parts  in  italie.  The  part  in  snbdivision  8,  is 
new. 

Sttbdiviiion  1. 

A.  Whether  a  plaintiff  entitled  to  costs  is  to  be  allowed  $7  or  $12,  for  **  all  pro- 
oeedings  before  notice  of  trial/'  does  not  depend  on  the  question  whether  application 
baa  io  fact  been  made  to  the  court  for  judgment,  but  upon  the  nature  of  the  action. 
People  T.  Van  Deiuen,  2  Code  Rep.,  7.  Thus,  where  a  plaintiff  recovers  a  Terdict 
in  an  action  for  assault,  he  is  entitled  to  have  inserted  in  the  entry  of  judgment  the 
sam  of  $12  costs,  *  for  all  proceedings  before  notice  of  trial,'*  whether  any  applica- 
tion to  the  ooart  has  in  fact  been  made  for  judgment  or  not     Jb.    Harris,  J. 

h.  In  Lawrence  Y,  Davie,  7Fr.  R.,  354,  the  action  was  on  a  promissory  note ;  the 
defendant  demurred.  The  plaintiff  moved  for  and  obtained  judgment  under  section 
247,  on  the  ground  of  the  friyolousness  of  the  demurrer ;  and  the  question  was 
raiaed  whether  the  plaintiff  was  entitled  to  $7  or  (12,  for  proceedings  before  notice 
of  triaL  It  was  contended  by  the  plaintiff's  counsel,  and  apparently  acquiesced  in 
by  the  conrt  (Roosevelt,  J.),  that  as  the  defendant  by  his  demurrer  had  rendered 
an  application  to  the  court  necessary  in  order  to  obtain  judgment,  the  plaintiff  was 
entitleid  to  $12  for  proceedings  before  notice  of  trial ;  and  iu  Gould  v.  Carpenter,  7 
Fir.  R.,  97,  Harris,  J.  said,  **  As  judgment  can  only  be  taken  on  application  to  the 
court  after  a  frivolous  answer  has  been  put  in,  perhaps  the  plaintiff  in  every  such 
case  would  be  entitled  to  the  sum  prescribed  ($12)  as  the  allowance  vhen  such  ap- 
pljeatioo  is  necessary."  In  a  subsequent  case  It  is  said,  '*  The  criterion  (as  to 
whether  (7  or  $13  is  to  be  allowed  for  proceedings  before  notice  of  trial)  is  no|,  as 
aeaoia  to  have  been  held  in  Lawrence  v,  Davie  (sopra),  whether  the  pleadings  are 
saeh  aa  to  render  an  application  to  the  conrt  necessary  ;  but  it  ii^  whether  the  ac- 
tiotk  m  such  that  jndgmenl|in  case  no  defence  had  been  interposed,  might  have  been 
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perfeeted  witboot  soch  applioatioo.  The  Ungoago  of  the  firit  enbifiTinoa  of  the 
307th  aeetioD,  is  too  explicit  to  admit  of  question  opoa  thia  point.*'  Hairia,  J.,  in 
Fan  Valkenburg  v.  Van  Sehaiek,  8  Pr.  R.,  372.  In  a  previoiiB  case  (GoM  ?. 
Carpenter,  7  Pr.  R.,  97),  the  eame  judge  (Harrb)  '■  reported  to  have  aaid :  '*  Whe- 
ther in  a  case  where  it  would  not  have  been  neceaaary  to  appl]r  to  the  eoort  [Ar 
judgment]  had  there  been  noanaweri  the  ooata  ahoold  be  (7oF$lS  ia  moi/werj 
clear." 

SubdivtMion  2. 

a.  The  fee  of  07  for  all  aqbieqoent  proceedinga  before  trial,  ia  not  chargeaUe  util 
the  action  haa  been  noticed  for  trial ;  Bedell  t.  Powell^  3  Code  Rep.  61 ;  Jferrien 
▼.  14e,  ib.,  27 ;  and  on  payment  or  tender  to  the  defendant  of  %&,  aod  diabane- 
meota,  the  plaintiff  may,  at  any  time  before  the  caoae  ia  noticed  far  trial,  diacentioM 
the  action.    Ib, 

6.  If  an  attorney  haa  been  aotnally  employed,  thongh  no  notiee  of  rataincr  baa 
beeu  given,  the  defendant  ia  nevertheloM  eatitled  to  $5  oooti,and  the  platDtHT  can* 
not  diacontinue,  except  on  paymeot  of  aoch  ooatai     Foeter  r.  Bowen%  1  Code  Rep^ 
N.  S.,  236.    The  retaining  an  attorney  ia  a  prooeeding  ia  the  canae,  and  eatiika 
the  defendant  to  ooati.    Ib, 

e.  The  charge  after  notice  of  trial,  (7,  ia  taxable  bat  once,  althongh  the  caaas  ii 
more  than  once  Ibticed  at  the  rircnit,  or  npon  a  reforeoce.  It  ia  »  charge  fiir  all 
prooaedinge  before  aotnal  trial.  Perry  v.  Limngeton^  6  Pr.  B.,  404  ;  Jachma  v* 
MeBurney,  ib.  406. 

d.  Where  a  verdict  waa  aet  aaide  on  payment  oi  the  ooata  of  the  oircait,  held,  that 
in  auch  ooita  might  be  iocludod  the  item  of  (7,  allowed  for  all  proceedinga  aabaeqoeat 
to  the  notice  of  trial    Mitchell  ▼.  Weetervelt,  6  Pr.  R.,  265. 

e.  Where  in  an  aetion  againat  aeveral  defendanti,  the  canae  had  been  noticed  aad 
pot  on  the  calendar  by  one  of  the  defendaota,  but  bad  never  been  noticed  or  pat  ea 
the  calf^udar  either  by  the  plaiutiff  or  the  other  defendant, — held,  that  aa  to  that— the 
other— defendant,  the  caoae  hud  never  been  noticed,  and  that  on  hia  obtaining  aa 
order  diamiaaing  the  complaint  aa  to  him,  he  waa*  not  entitled  to  the  fee  ibr  all  aab- 
aeqnent  proceedings  before  trial.     TiUpnaugh  v.  Diek^  8  Pr.  R.  33» 

/.  **  The  $7  given  by  the  second  snbdivisioo  of  section  307  are  intended  to  pay  for 
preparing  the  cnuse  for  trial,  embracing  every  thing  to  be  done  by  the  party  and  his 
attorney  after  the  notice  of  trial  and  before  the  oireait."  Wellea,  J.,  For  bee  r.  Xecib, 
8  Pr.  R.  21. 

Subdivieion  3. 

• 
g.  Where  questions  of  law  arise  pending  the  trial  of  an  isava  of  fact,  and  the  pre- 

atding  judge  reservtfs  such  que»tious  for  further  consideration,  and  auoh  qneatkwB 

are  subttequently  decided  at  B|5ecial  term,  as  a  motion  founded  on  the  olerk'a  minute^ 

the  sucoeseful  party  is  eniitlfd  to  include  in  his  costs  015,  as  for  the  trial  of  an 

issae  of  law  under  this  subdivision.    Waterbury  v.  Weetervelt,  1  Code  Repu  N.  S^  315. 

A.  "  I  am  inclined  to  think  the  provision  allowing  a  specific  fee  for  the  trial  of 
an  iasue,  ahonld  be  so  construed  as  to  entitle  the  prevailing  party  to  that  fee  aa  ufkea 
as  the  cause  is  brought  to  a  hearing  upon  the  merits  under  the  isaoe  that  has  been 
made.  Thus,  if  an  iMne  of  fact  be  brousrht  to  trial,  and  for  any  cauae  a  joror  is  vtik- 
drawn,  or,  being  unable  to  agree,  the  jury  ia  discharged  without  rendering  a  verdict, 
the  party  who  is  finally  successful,  would,  oodoubtedly,  be  allowed  a  trial  fee,  though 
the  trial  did  not  result  iu  a  decision.  So,  if  there  be  a  verdiot  aubjeot  to  the  opioioB 
of  the  court,  or  special  verdict,  the  prevailing  party  ia  entitled,  npon  the  adjostoeiit 
of  the  costs,  to  a  trial  fee,  both  for  the  cirouit  and  the  term  of  the  court  when  jadg« 
ment  is  rendered.  And  so  when  a  case  or  bill  of  exceptiona  has  been  made,  and  the 
cause  is  argued  upon  the  question  whether  the  party  who  haa  obtained  the  veidiot 
ahall  have  judgment  or  a  retrial  shall  be  awarded,  I  think  the  aame  principle  ahoald 
be  a(fpli>*d,  and  the  auocesaiul  party  ahould  be  allowed  a  trial  fee  upon  auch  a  bcaf- 
i»e."  Harris,  J.,  iu  Elleworlh  v.  Oouding,  8  Pr.  R-,  4;  and  aea  Vam  Sckakk  v. 
WtAn,  ibb,  5 ;  aee  infra. 
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•.  Where  a  verdiet  ie  taken  enbject  to  the  opiDion  of  the  court  at  general  term 
vpoD  qaeationa  of  Isnr,  and  jndgaient  in  the  meantime  ii  suipended,  if  judgment  is 
renderod  opoa  the  Terdict,  the  prevailing  party  ie  not  entitled  to  ooste  as  upon  an 
appeal  from  a  judgment  at  epecial  teroL  The  prevailing  party  can  only  be  allowed 
ler  the  trial  of  an  iaene  of  law,  beeidea  each  costa  aa  be  may  be  entitled  to  under 
OTbdiviMOB  8  [7  in  report]  and  divbursemente.    Roosevelt  ▼.  Brown,  1  Dn^,  643. 

6.  Where  at  a  circuit  a  verdict  if  entered  for  the  plaintiff  eubject  tQ  the  opmion 
4>f  the  ooort  at  general  term,  the  plaintiff  on  a  case  made  and  decided  in  hta  favor 
is  entitled  to  a  trial  fee  of  an  i«ne  of  law  ($15),  hie  diabareemeota  for  printing  the 
eaae^  and  trial  fee  paid  to  the  clerk.     Wilcox  v.  Curii9,  10  Pr.  R.,  91. 

c  The  code  haa  defined  an  inne  of  law  and  an  issue  of  fact ;  and  the  argument 
of  a  motion  for  a  new  trial  on  a  ease  is  neither.  The  only  costs  that  can  be  allowed 
for  rach  argument  are  the  costs  of  a  motion.    Moore  v.  Coekroft,  9  Pr.  R^  479. 

d.  A  motion  for  a  new  trial,  at  a  general  term  before  judgment,  on  ezoeptions, 
'cannol  be  regardt»d  as  a  trial  in  any  proper  sens**.     With  deference  I  dissent  from 

th%  decision  in  ElUworth  v.  Oooding  (supra),  Hubbard,  J^  Potedam  R,  IE.  Co.  v. 
Jaca&e,  10  Pr.  R.,  454. 

e.  Where  a  demurrer  was  noticed  for  the  genera]  term,  and  placed  on  the  calen- 
dar,  and  then  ordered  to  be  heard  at  the  apecial  term,  and  was  placed  on  the  special 
term  calendar,  and  beard  during  the  aame  month  for  which  it  was  noticed  at 
.general  term,— it  was  held,  that  the  prevailing  party  could  not  tax  a  fee  of  (10  for 
the  general  term,  and  that  he  was  entitled  only  to  the  fee  of  ^15  for  the  argument 
at  the  special  term.     Comstoek  v.  Hallecky  4  Sand.,  671. 

f.  Jn  a  suit  for  a  partnership  account,  a  fee  for  the  trial  of  issues  of  law  is  taxa- 
ble OD  the  cause  being  heard  at  the  special  term,  and  a  reference  to  take  an  account 

*  directed.  Wiggins  v.  Arkenburg,  4  Sand.,  688.  After  the  referee  had  determined 
the  question  of  fact,  there  was  a  motion  for  a  rehearing  at  a  general  term,  held  that 
a  liee  for  the  trial  of  an  issue  of  law  was  taxable,    lb. 

g.  Where  the  plaintiff  withdraws  a  juror  and  is  allowed  to  amend  his  complaint 
on  payment  of  coetaof  the  term,  the  defendant  is  allowed  |^12  for  trial  fee,  and 
-97  for  services,  subsequent  to  notice  of  trial  and  before  trial.  Dewey  v.  Stewart,  6 
Pr.  R.,  465. 

Subdivision  4. 

k.  A  fee  of  913,  for  the  trial  of  an  issue  of  fact,  is  allowable  in  an  action  at  issue 
where  the  plaintiff  fails  to  appear  when  the  case  is  called  upon  the  calendar,  and 
the  defendant  takes  an  order  that  the  complaint  be  dismissed.  Dodd  v.  Curry,  2 
Code  Rep.,  b9 ;  4  Pr.  R.,  123. 

t.  Where  there  were  Issaes  of  fact  in  an  equity  case,  and  on  the  reference  of  the 
caoae,  the  referee  determined  the  questions  of  fact  involved,  held  that  the  prevailing 
party  was  entitled  to  the  fee  for  the  tri^l  of  issues  of  fact,  although  the  order  of  refer- 
ence reeerved  all  other  questions.     Wiggins  v.  Arkenburg,  4  Sand.,  688. 

j.  In  the  first  judicial  district,  an  application  to  the  court  for  judgment  under 
•ection  246  is  regarded  as  a  trial  of  an  iasue  of  fact ;  and  a  trial  fee  ii  always  allowed 
en  the  adjustment  of  costs. 

k.  When  a  plaintiff  voluntarily  submits  to  a  nonsuit  after  evidence  admitted  on 
botheides,  and  while  the  defendant's  counsel  is  summing  up,  a  trial  has  been  had  ;  and 
semhie,  on  the  edjustment  of  costs  defendant  is  entitled  to  the  fee  for  trial  of  an  is- 
sue of  fact ;  and  so  where  the  plaintiff  is  nonsuited  on  resting  his  case.  Allaire  v. 
Lee,  1  Abbott,  125. 

Subdivision  6. 

I  In  the  code  of  1849  this  subdivision  read  thus :  "  To  either  party  on  appeal, 
exeepting  to  the  court  of  appeals,  before  argument  $15,  for  argument  ^'^O*  but  tbia 
provMon  shall  not  apply  to  appeals  in  cases  other  than  those  mentioned  in  section 
349.'*  The  construction  of  this  provision  gave  rise  to  much  discussion,  the  Vesolt 
being  that  the  word  ^'  not "  waa  construed  to  mean  '*  only."  Wilson  v.  Allen,  2 
Code  Rep.,  26;   Lvsingstoa  f.  MUUr,  4  Pr.  R,  42;  Smagoy.  Darrow,  ib,,  74; 
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Smith  V.  Lyne9,  S  Sand.,  733  ;   Tuylor  v.  SeeUy,  3  Code  Rep.,  84.    OverraUii^ 
NieholBon  ▼.  Dunham\  1  i6.,  119. 

a.  In  the  eode  of  1851,  this  subdivision  read  time:  "  To  either  party  on  appeal 
except  to  the  court  of  appeals,  before  argument,  |15;  for  argameni,  $30;  bat  this 
provision  shall  not  apply  to  appeals  from  an  order  granting  or  denying  a  non-ena- 
merated  motion  ;'*  and  as  thos  worded,  it  was  held,  by  Crippen,  J.,  in  NelliM  v.  De 
Foreit  (6  Pr.  R.,  413),  that  on  an  appeal  to  the  general  term  from  a  decision  at  spe- 
cial term  overruling  a  demurrer,  it  did  not  entitle  either  party  to  the  costs  ($45)  men- 
tioned  in  this  subdivision.  In  that  case  there  was  a  demurrer  to  two  of  the  counts 
or  statements  of  causes  of  action  in  the  complaint,  and  on  argument  at  apectal  term 
the  demurrer  was  overmled ;  from  this  decision  the  defendant  appealed.  The  re- 
port of  the  case  does  not  state  whether  or  not  any  judgment  was  entered  on  the  de- 
cision at  special  term,  nor  whether  the  appeal  at  the  general  term  was  heard  as  b 
calendar  cause  or  not.  It  ieetnt  the  papers  were  printed,  but  it  may  be  inferred 
that  no  judgment  was  entered  on  the  decision  at  special  term. 

h,  In  the  case  of  Elworth  v.  Gooding,  8  Pr.  R.,  1  (reported  as  a  decision  in 
August,  1852,  but  said  to  have  been  a  case  decided  on  the  law  of  1851,  Van  Sckaick 
V.  Winne,  8  Pr.  R,  7),  the  verdict  was  for  the  plaintiff*,  the  defendant  moved  at 
special  term  on  a  case  for  a  new  trial.  The  motion  was  granted.  The  plaintiff 
appealed  to  the  general  term  ;  and  the  decision  at  special  term,  was  affirmed  in  that 
respect,  and  it  was  held  that  the  motion  for  a  new  trial  was  not  a  non^enumtrtted 
motion,  and  that  the  costs  on  the  appeal  to  the  general  term  were  the  costs  allowed 
by  this  subdivision,  $45. 

e.  The  case  of  Richards  v.  Cook,  I  Smith,  386,  was  decided  under  the  code  sT 
1851,  and  it  was  then  held,  that  a  demurrer  raises  an  issue  of  law,  and  an  appeal  from 
the  determination  of  the  court  at  special  terra    thereon, 'is  not  an  appeal  fran 
a  non-enumerated  motion.    The  prevailing  party  on  such  an  appeal  is  entitled  to* 
$45  costs. 

d.  The  case  of  Van  Sehaick  v.  Wtnne,  8  Pr.  R.,  5  (decided  upon  this  subdivision 
as  now  worded,  and  by  the  same  judge  (Harris)  as  was  the  case  of  EUwortk  v. 
Gooding ^Bupn) J  was  that  of  a  demurrer  to  the  complaint,  argued  and  OTeimledats 
special  term,  with  leave  to  the  defendant  to  amend.  The  defendant  did  not  aniendr 
but  appealed  to  the  general  term,  and  there  the  decision  at  special  term  was  reversed. 
The  demurrer  being  allowed  and  judgment  ordered  for  the  defendant,  withlib^ 
to  the  plaintiff  to  amend  on  payment  of  costs,  held  that  the  amendment  of  1852 
took  awav  the  right  to  945  for  costs  on  an  appeal  from  an  order  allowinur  or  over- 
ruling a  demurrer,  such  a  case  being  expressly  provided  for  by  section  349,  snbd.  2L 

e.  In  the  superior  court  in  Drummond  v.  Hustont  8  Pr.  R.,  246 ;  1  Duer,  633,. 
it  was  held,  by  Bosworth,  J.,  all  the  other  judges  concurring,  that  on  an  nppial  to 
the  general  term  from  a  decision  on  a  demurrer  to  an  entire  pleading,  the  costs  to 
be  allowed  are  those  prescribed  by  this  subdivision  ((|45);  but  that  on  an  appeal 
from  a  decision  on  a  demurrer  to  part  of  a  pleading,  the  only  costs  are  the  costs  of 
a  motion. 

Subdivieion  7. 

/.  The  appeals  referred  to  in  this  subdivision  are  the  same  that  the  chapter  **  Of 
AppeaW^  has  declared  may  be  taken.     The  People  v.  Sturtevant^  9  Pr.  R.  304 

g.  Where  the  court  of  appeals,  after  argument  of  an  appeal  on  its  merits,  dis- 
misses same  with  costs,  it  will  be  intended  tl^t  fall  costs  were  meant ;  viz.,  before 
argument,  $25  ;  for  argument,  $50,  and  term  fees ;  and  that  if  coats  of  a  rootioa 
only  had  been  intended,  it  would  have  been  so  specified.  Webb  v.  Norton,  10  Pr. 
R.,  117. 

A.  Where  an  appeal  from  a  judgment  to  a  court  of  appeals  is  dismissed  with 
costs  for  want  of  prosecution,  the  respondent  is  entitled  to  recover  $25  together 
with  his  disbursements.  Kanouee  v.  martin,  2  Sand.,  739  ;  and  where  such  sa  ap» 
peal  is  dismissed  with  costs  on  motion,  the  cause  not  having  been  argued  on  the 
merits  or  dismissed  on  being  called  on  the  calender,  the  rrspondent  is  not  entitled  to 
the  fee  of  $50  for  argument ;  nor  to  the  fee  of  $10  for  attending,  when  the  eanae 
is  not  reached  and  the  suit  is  dismissed  at  the  6rst  term.    lb. 
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a.  Thia  proTision  extends  to  appeals  brought  after  the  code  went  into  effect,  in 
suits  commenced  prior  to  the  pissage  of  the  code.     lb. 

Subdivision  8. 

6.  It  is  the  practice  to  construe  the  provision  for  the  allowance  of  counsel  fees 
for  attendance  at  the  term  in  a  liberal  way.  Oftentimes  terms  fall  through  from 
▼arions  causes,  but  it  is  never  deemed  to  be  a  good  reason  for  rejecting  this  item  in 
tho  bill  of  costflL    Per  Oakley,  Ch.  J.,  in  Minium  y.  Main,  2  Sand.,  737. 

e,  *'  A  cause  is  neeettarily  on  the  calendar  when  being  at  isnue  and  in  readiness 
£or  trial,  the  party  who  has  noticed  it  for  trial  has  put  it  on  the  calendar  for  the  pur- 
poae  of  trying  it  if  he  has  an  opportunity."    Sipperly  v.  Warner,  9  Pr.  R.,  333. 

d,  **  When  a  cause  is  reached  on  the  calendar,  it  is  the  party's  own  fault  if  he 
does  not  try  it,  provided  he  has  noticed  it  for  trial,  unless  postponed  on  the  applica- 
tion of  his  adversary,  in  which  case  the  court  will  take  care  that  he  shall  be  indem- 
nified on  the  spot  for  the  costs  and  expenses  of  the  term.''  Willes,  J.  Trutteei  of 
Penn  Yan  ▼.  Tuell,  9  Pr.  R.,  400. 

e,  Where  only  the  plaintiff  notices  the  cause  for  trial  and  has  it  in  his  power  to 
try,  but  for  any  reason  does  not  choose  to  do  so,  he  cannot  recover  the  costs  of  the 
circuit.     Whipple  y  Williame,  4  Pr.  R.,  28. 

/.  Where  a  cause  is  on  the  calendar,  and  is  postponed  at  the  request  of  the  party 
who  nitiroatety  succeeds  in  the  suit,  he  is  not  entitled  to  a  term  fee  for  any  term  at 
'Which  the  cause  was  so  postponed.    Hinman  v.  Bergen,  3  Code  Rep.,  225. 

f,  *'  Where  a  cause  being  on  the  calendar  is  postponed  upon  the  application  of 
one  party  against  the  will  of  the  other,  the  party  obtaining  the  postponement  is  not 
•Afterwards  to  be  allowed  a  fee  for  attending  that  circuit*'  Sipperly  y.  Warner,  9 
Pr.  R.,  333. 

k.  Where,  on  the  application  of  the  defendant,  a  canae  is  put  oyer  the  circuit  on 
payment  of  010  costs  and  disbursements,  which  are  paid,  the  plaintifl^  on  recovering 
a  yerdjet,  is  not  entitled  in  his  general  bill  of  costs  to  $10  term  fee  for  that  circuit. 
TrM9t€e9  of  Penn  Yan  y.  Tuell^  9  Pr.  R,  400. 

i.  Where  a  stipulation  was  given  in  several  suits  depending  on  the  same  principal 
point,  to  the  effect  that  all  should  abide  the  event  of  the  one  first  tried,  and  the  suits 
were  noticed  for  trial  several  terms  thereafter,  though  notes  of  issue  were  filed  in 
one  only — it  was  held,  that  the  plaintiff  on  recovering  might  tax  a  fee  for  attending 
at  those  terms  in  each  of  the  causes.    Jb. 

j.  Where  an  appeal  was  on  the  calendar  for  argument,  and  before  it  was 
reached,  and  at  the  first  term  after  it  had  been  placed  on  the  calendar,  the  respond- 
ent moved  to  dismiss  the  appeal,  and  the  motion  was  allowed  with  costs,  held,  that 
he  was  not  entitled  to  the  term  fee  given  by  this  subdivision.  Kanou9e  v.  Martin, 
2  Sand.,  739.  But  where  an  appeal  was  on  the  calendar,  and  not  reached  at  the 
first  term,  but  was  reached  at  a  subsequent  term  and  dismissed,  the  court  refusing  to 
bear  it,  there  the  respondent  was  entitled  to  his  terra  fee  for  all  the  terms  during 
which  the  appeal  was  on  the  calendar  and  not  reached,  but  not  for  the  term  at  which 
the  court  refused  to  hear  it     Eekereon  y.  Spoor,  3  Code  Rep.,  70. 

k.  In  actions  **  neceeearily  on  the  calendar,""  and  referred  at  the  circuit  after 
the  eauae  was  ealledj  the  prevailing  party,  on  entering  judgment,  is  entitled  to  $10 
costi  of  the  circuit,  besides  disbursements.    Benton  v.  Sheldon,  1  Code  Rep.,  134. 

t  Where  a  cause  is  on  the  calendar,  and  before  it  is  reached  is  referred  by  atip- 
Illation,  there  the  soooessful  party  b  entitled  to  a  fee  of  SlO  for  the  circuit  at  which 
the  cause  was  thus  postponed.    Sipperly  y.  Warner,  9  Pr.  R,  333. 

m.  But  where  the  cause  was  referred  on  motion  before  it  was  reached  on  the  cal- 
endar at  the  circuit,  at  the  instance  of  the  defendant  and  against  the  consent  of  the 
plaintiff,  it  was  held  that  the  $10  for  a  circuit  fee  was  not  taxable  ;  and  the  court, 
Allen,  J.,  said,  **  If  the  cause  was  a  referable  cause,  as  it  doubtless  was,  inasmuch 
^aa  it  was  referred  on  motion,  and  uuder  the  objection  of  the  plaintiff,  it  was  not  ne- 
ceaaarily  upon  the  calendar."  Perry  v.  Litingeion,  6  Pr.  R.,  404 ;  and  to  the  like 
'Cfieetis  Stpperly  v.  Warner,  supra. 

n.  The  term  fee  of  (10  cannot  be  allowed  when  the  cause  is  unnecetiarily  on 
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Ibe  calendar.  Jennipgt  ▼.  Fay^  1  Code  Rep.  N.  B.,  331.  Tbos,  where  the  de- 
feDdant  after  receipt  of  notice  that  the  plaintin  bad  left  the  State,  and  that  no  fur- 
ther prooeedinga  wonld  be  taken  in  the  cause,  nerertheleas  continued  to  notice  it 
from  time  to  time,  held  that  he  was  not  entitled  to  a  term  fee  for  any  term  anbae- 
quent  to  the  notioethat  the  plaintiff  had  abandoned  the  aait    lb. 

a.  In  the  New  York  common  pleaa,  it  was  held  by  Daly,  J.,  in  Benton  t.  Bug' 
nail,  1  Code  Rep.  N.  S.,  229,  that  the  preTailing  party  on  a  reference  cannot  tax  a 
term  fee  of  (10  for  each  term  of  the  court  that  may  have  elapied  pending  the  ref- 
erence ;  but  that  a  term  fee  may  be  taxed  for  each  new  notice  of  hearing.  Am  to 
the  last  point  it  has  been  held  otherwise  by  Roooevelt,  J.,  in  the  anpreme  comt  ia 
the  case  of  Harris  r,  Bennett  (not  reported).    See  page  403  ante,  in  the  note. 

b.  And  in  the  superior  court  it  is  held  that  after  a  cause  has  been  referred  it  is 
not  only  not  necessarily  on  the  calendar,  but  cannot  properly  be  on  it  at  all.  And 
no  costs  can  be  allowed  for  the  terms  that  elapse  between  ordering  and  closing  the 
reference,  for  the  reason  that  none  are  given  by  law.  ^roil,  1  Dner,  651,  Per  Bos- 
worth,  J.  And  where  the  plaintiff  had  obtained  judgment  on  a  report  of  a  referee, 
and  on  the  authority  of  Benton  t.  Bugnall,  1  Code  Rep.,  N.  S.,  229,  daimed  $10 
for  each  time  the  cause  had  been  noticed  for  hearing,  Duer,  J.,  said,  ^  With  all 
possible  respect  for  the  judge  who  made  the  decision  oited,  it  is  impossible  for  me 
to  follow  it.  I  cannot  say  that  a  day  appointed  for  a  hearing  before  a  referee  b  a 
circuit  or  term,  general  or  special,  or  that  his  private  docket,'  if  he  keeps  any,  is  a 
calendar.  In  order  to  meet  a  supposed  equity^  I  cannot  stretch  a  statutory  provisna 
to  a  case  which  its  terms  cannot,  without  violence,  be  made  to  embrace.  If  the 
case  is  a  eaeue  omtsnis,  the  legislature  must  supply  it"    Anon.^  8  Pr.  R.,  82. 

e.  In  For  bee  v.  Loclc,  8  Pr.  R.,  218,  the  cause  waa  on  the  ealendar*  and  was 
noticed  by  both  parties  for  the  April  circuit  On  the  first  day  of  the  eircuit  the 
cause  was  reached,  and  called  in  its  order  and  passed,  neither  party  moving  it  Af- 
terwards, and  on  the  same  day,  the  plaintiff's  attorney  discontinued  the  action»  aad 
tendered  defendant's  attorney  $12  50  for  the  coeta  of  the  defence,  which  waa  re- 
fused, as  not  being  sufficient  by  ten  dollars.  Afterwarda,  on  a  aecond  call  of  the 
calendar,  the  cause  was  again  reached,  and  moved  on  behalf  of  the  defendant  The 
question  was,  to  what  costs  the  defendant  waa  entitled ;  and  per  Welles,  J.,  **  I 
think,  under  the  circumstances  of  this  case,  the  defendant  was  entitled  to  the  addi* 
tional  $10  claimed.  The  $7  given  by  the  2d  subdivision  of  section  307  are  intended 
to  pay  the  defendant  for  preparing  the  cause  for  trial,  embracing  everything  to  be 
done  by  the  party  and  his  attorney  after  notice  of  trial  and  before  the  circuit  As 
soon  as  the  circuit  has  commenced,  the  attorney  becomes  entitled  to  ^10  voder 
subdivision  8  of  the  same  section,  provided  the  cause  is  necessarily  on  the  calendar, 
and  either  not  reached  or  postponed.  I  think  the  claim  of  the  additional  9^0  is 
within  the  intention  at  leaat  of  subdivision  8."    lb. 

d.  A  motion  for  a  new  trial  goes  on  the  calendar  and  the  successful  party  ia  entitled 
to  term  fees — ^the  allowance  is  not  confined  to  issues  of  law  or  fact,  but  extendi  ts 
eaeee  of  epeeial  zerdiets  and  appeals.  Jfbers  v.  Coekroft,  9  Pr.  R.,  480 ;  EUwertk 
V.  Gooding^  8Pr.R,  1 ;  Meckaniee*  Banking  Aeeoeiation  v.  Kiereted^  10  /6.400. 

e.  On  an  appeal  to  the  general  term  from  an  order  granting  or  refusing  a  new  trial, 
or  sustaining  or  overruling  a  demurrer  [to  an  entire  pleading,]  the  sucoeasfnl  psrty 
is  entitled  to  a  term  fee  for  each  term  the  cause  was  on  the  special  term  calendar 
and  not  reached,  and  a  term  fee  for  each  term  the  cause  waa  on  the  general  lann 
calendar  and  not  reached.  Harria,  J.,  Van  Sekaick  v.  Winne,  8  Pr.  R.,  7 ;  and  see 
Eleworth  v.  Oooding,  ib.,  1 ;  Jtfbore  v.  Coekroft,  9  ib.,  480;  Hagar  v.  Da*forik,S 
ib.j  448 ;  Meehanict^  Banking  Aioodation  v.  Kiereted,  10  i6.,  400. 

/.  Where  there  are  two  defendants  defending  separately  and  only  one  of  them  pots- 
the  cause  on  the  calendar,  the  cause  not  having  been  put  on  the  calendar  either  by 
the  plaintiff  or  the  other  defendant, — held  that,  as  between  the  plaintiff  and  the  de- 
fendant who  did  not  put  the  cause  on  the  calendar,  the  cause  had  never  been  oo  tbe 
calendar ;  and  on  a  dismisital  of  the  complaint  for  non -prosecution  of  the  suit,  it  wia- 
held,  that  the  defendant  who  did  not  put  the  cause  on  the  calendar  waa  not  entitled. 
to  a  term  fee.     Tillepaugh  v.  Dick,  8  Pr.  R.  33. 
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a.  Where  the  plaintiff  io  a  «ait  commenoed  before  the  code  took  effect,  omitted  to 
try  the  came  whea  it  waa  called,  by  reaaon  of  which  omiasion  it  wan  placed  at  the 
bottom  of  the  calendar  at  the  next  term,  and,  allhoagh  noticed,  was  not  reached  on 
the  ealeijjdar,  bat  the  plainliff  had  been  placed  under  a  atipolation  to  try  the  ctiDpe  at 
the  laat-mentloned  term,  it  waa  held  that  he  waa  entitled  to  the  coats  of  that  term  aa 
costa  in  the  eaoae     Post  y.  WeMtervelt^  4  Sand.,  689. 

h,  A  party  entitled  to  the  costa  of  a  circuit  (for  attendance,  &c  ),  ahould  move  the 
fint  opportunity  after  the  circuit  adjouma,  or  he  will  be  held  to  have  waived  his  right 
to  the  ooeta.     Whipple  ▼.  Williama,  4  Pr.  R.,  28. 

See  note  to  sectione  172,  322. 

On  payment  of  eoete, 

c,  llie  general  practice  in  all  cases  where  an  amendment  is  allowed  on  payment 
of  coHa,  is,  that  the  party  paying  such  costa  shall  be  charged  with  the  costs  of  all 
proceediogs  which,  by  the  operation  of  the  order  authorizing  the  amendment,  will  be 
vacated.  Thns»  if  upon  the  trial  a  plaintiff  is  permitted  to  amend  his  complaint  in  a 
material  matter  ao  that  a  new  anawer  is  required,  he  would  be  charged  with  the  coata 
of  the  former  anawer,  which,  aa  the  effect  of  the  rule,  would  be  vacated.  In  other 
words,  he  woold  be  re<{uired  to  pay  the  coata  allowed  for  proceedinga  before  notice  of 
trial.  On  the  other  hand,  if  the  defendant  were  allowed  to  amend  hia  anawer,  that 
beioi;  the  laat  pleading,  no  proceediogs  before  the  notice  of  trial  would  be  vacated  as 
the  effect  of  the  order,  and  the  fee  for  proceedinga  before  notice  of  trial  abonid  not  be 
allowed.  So,  in  ease  of  a  demurrer,  if  the  party  demurring  haa  judgment  against 
bim,  and  is  permitted  to  withdraw  hie  demurrer  and  plead  over  upon  payment  of 
costa,  the  fee  for  proceedinga  bffore  notice  of  trial  ia  not  allowable  on  the  taxation 
of  costs.  (Nellie  v.  Deforest^  6  Pr.  R.,  413.)  But  if  judgment  la  rendered  in  favor 
of  the  party  demurring,  and  the  party  whoae  pleading  ia  found  defective  ia  allowed 
to  amend  on  payment  of  coats,  the  fee  for  proceedinga  before  notice  of  trial  ahould 
be  allowed.  It  ia  the  compeoaation  allowed  for  drawing  and  aerving  the  demur- 
rer. (CoUomh  V.  Caldwell,  5  Pr.  R.,  336.)''  Uarria,  J.,  in  Fan  Valkenburg  v.  Van 
Sehaiek,SFr.R,,2T2 

dL  Where  a  new  trial  ia  granted  on  payment  of  coata,  the  costs  to  be  paid  include 
the  coats  of  all  such  proceedings  as  are  vacated  by  the  order  for  the  new  trial ;  and 
when  on  the  first  trial  an  additional  allowance  has  been  made,  an  order  is  afcerwards 
made  for  a  new  trial  on  payment  of  costs,  the  amount  of  the  allowance  will  form  part 
of  the  costs  to  be  paid.  Eleworth  v.  Gooding^  8  Pr.  R,  1.  This  osfo  was  decided 
without  any  reference  to  the  previous  case  of  Hicke  v,  Waltermirct  7  Pr.  R.,  370,  in 
which  the  trial  was  before  referees,  and  on  a  report  in  favor  of  the  plaintiff,  he  ob- 
tained the  allowance  of  a  percentage  on  the  amount  reported  due.  Subsequently, 
the  defendant  obtained  an  order  for  a  new  trial  on  payment  of  the  *'  costs  of  the  ref- 
erenoe  heretofore  had.''  The  question  raised  was,  whether  the  percentage  allowed 
the  plaintiff,  formed  part  of  those  costs ;  and  Barcnlo,  J.  held  it  did  not ;  for  an  extra 
allowaaee  can  only  bo  obtained  on  a  judgment,  and  as  no  judgment  has  been  recov- 
•red^aad  there  is  no  certaiuty  that  the  plaintiff  will  ever  recover  a  judgment,  there 
IS,  toerefore,  no  basis  npou  which  a  percentage  can  be  estimated.  It  is  true,  an  al- 
lowance haa  been  applied  for,  and  an  order  granting  it  has  been  made,  but  that  was 
doDOf  subject  to  the  contingency  of  being  defeated  or  annulled  by  the  award  of  a  new 
trial  It  is  the  common  practice  at  the  circuit  to  make  an  extra  allowance  on  the 
rendition  of  the  Terdict ;  but  such  order  has  never  been  deemed  effectual  if  the  ver- 
dict was  afterwards  set  aside,  and  a  new  trial  awarded  for  any  cause." 

§  308.  [263.]  (Amended  1849.)  Allowance^  in  addition^  of 
apereerUage  on  the  recovery  or  claim. 

In  addition  to  these  allowances,  if  the  action  be  for  the 
recovery  of  money,  or  of  real  or  personal  property,  and  a  trial 
has  been  had,  the  court  may  in  difficalt  or  extraordinary  cases, 
make  an  allowance  of  not  more  than  ten  per  cent,  on  the 
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recovery  or  claim,  as  in  the  next  section  prescribed,  for  anj 
amount  not  exceeding  five  hundred  dollars ;  and  not  more  than 
five  per  cent,  for  any  additional  amount.  » 

Such  allowance  may  likewise  be  made  upon  the  recoverr 
of  judgment  in  any  action  for  the  partition  of  real  properly,  or 
for  the  foreclosure  of  a  mortgage,  or  in  which  a  warrant  of  at- 
tachment has  been  issued,  or  for  the  construction  of  a  will  or 
other  instrument  in  writing,  and  in  proceedings  to  comipel  the 
determination  of  claims  to  real  property,  and  also  in  any  case 
where  the  prosecution  or  defence  has  been  unreasonably  or 
unfairly  conducted. 

• 

0.  Thii  Motion  does  not  apply  to  jadgment  on  appeal.  Martin  t.  MeCcrmiekf  3 
Sand.  755 ;  and  lee  5  Pr.  R,  242.  And,  therefore,  no  allowanoe  can  be  made  toUie 
prevailing  party  on  an  appeal  from  a  jadgment  at  special  term,  i6.,  or  on  an  appeal 
to  the  court  of  appeals.    Wolfe  v.  Van  Nottrand,  4  Pr.  R,,  208  ;  2  Coma.,  570. 

6.  The  words  *'  proceedings  to  compel  the  determination  of  claims  to  real  estate" 
in  this  section  refer  only  to  the  special  proceedings  anthorixed  by  tbe  reyised  statnta, 
(2  R  a,  4  ed.  572).    Bridges  y.  Miller,  2  Duer,  6S3. 

Extra  allowance  a  part  of  the  costs, 

e.  '*  When  made,  this  additional  allowance  becomes  as  much  a  part  of  the  costs 
as  the  specific  sums  mentioned  in  the  307th  section.  Thb  extra  allowanoe  when  or- 
dered, is  to  be  treated  as  a  part  of  the  costs  to  whicli  the  prevailing  party  is  entitied 
by  law.  It  is  a  part  of  the  costs  of  the  trial,  and  when  t!ie  costs  of  the  trial  are  to 
be  paid  as  the  condition  of  a  new  trial,  I  see  no  reason  why  such  allowance  shooM 
not  be  paid  as  well  as  any  other  costs  accruing  upon  the  trial.*'  Ellswortk  ▼.  Good- 
ing, 8  Pr.  R,  3.    Per  Harris,  J. 

d.  It  was  held  otherwise  by  Barculo,  J ,  in  Hieks  ▼.  Waltermire,  7  P.  R,  371. 
He  there  held  that  an  extra  allowance  is  based  upon  the  reoorery  of  a  judgmeoti 
and  can  only  be  made  where  there  is  a  judgment;  and  that  where  a  new  trial  k 
ordered,  there  is  not  a  judgment,  and  may  neyer  be,  in  favor  of  the  party  lo  whom 
the  extra  allowance  had  been  awarded. 

When  the  allowance  has  been  made, 

e.  Under  the  code  of  1848,  Edmonds,  J.,  held,  that  he  would  giTe  the  aUowaoce 
in  all  cases  where  an  inquest  was  taken  for  want  of  an  affidavit  of  meriii.  FowUr 
V.  Houston,  1  Code  Rep.,  51.  But  Parker,  J.,  subsequently  said  he  was  clearly  of 
opinion  an  allowance  could  not  be  made  under  such  circumstances.  Hale  v.^rrs- 
tiee,  1  Code  Rep.,  81.  And  Harris,  J.,  said  the  case  of  Fowler  v,  Houston  mvitbe 
overruled.  Beers  v.  Squire,  1  Code  Rep^  84 ;  and  see  Rice  v.  Wright^  3  Pr.  Rm 
405. 

f.  It  has  been  held  that  it  should  be  made  in  all  referred  cases.  Niver  v.  Ref- 
man,  5  Pr.  R,  153  •,  3  Code  Rep.  192. 

g.  And  in  all  actions  commenced  by  attachment  against  non-residents.  Weed- 
ward  r.  Grier,  2  Code  Rep.,  13. 

h.  And  in  Davison  v.  Waring,  9,  Pr.  R.,  254,  Hand,  J.,  8a3rs,  "  It  is  usual  where 
the  creditor  has  been  obliged  to  proceed  against  his  debtor  by  attachment  to  make  a 
moderate  allowance  for  the  additional  trouble  attending  such  proceeding. 

t.  Where  the  trial  lasted  4  or  5  days  it  was  allowed.  Howard  v.  Rome  jr  ^*' 
nie  Plank  Road  Co.,  3  Code  Rep.,  41 ;  4  Pr.  R,  416. 

j.  And  it  was  said  in  one  case  that  it  should  be  made  in  all  litigated  cases.  Djfck- 
many.  McDonald,  5  Pr.  R.  121.  But  as  regards  this  it  was  said,  the  court  sheold 
discriminate  in  litigated  cases  between  difficult  and  extraordinary,  as  costradjrtifl- 
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gaiibed  from  common  and  ordinary.  Each  caae  must  ba  determined  according  to 
its  peculiar  cironmstancea ;  no  general  role  can  be  adopted  Per  Hubbard,  J.,  in 
FojT  T.  Oould,  3  Code  Rap.,  209  ;  5  Pr.  R.,  278. 

0.  In  the  second  district  an  allowance  in  addition  to  costs  is  made  to  the  sucoess- 
fnl  party  in  all  cases  where  there  has  been  a  trial.  The  amount  depends  on  the  cir- 
camstancea  of  each  particular  case.  Schwartz  ▼.  Poughkeepsie  Mut,  Int,  Co.,  10 
Pr.  R.,  93. 

b.  Where  a  suit  was  brought  against  executors,  upon  a  claim  for  personal  serrices 
rendered  the  testator,  and  the  defendants  unnecessarily  severed  in  their  defences, 
employing  three  separate  attorneys,  thereby  iacreasing  the  labor  of  the  plaintiff's  at- 
torney threefold,  and  the  trial  of  the  cause  occupied  sixteen  days;  held,  that  it  was 
an  "extraordmary  case,'*  justifying  an  extra  allowance  under  section  308  of  the  code. 
Fart  ▼.  Oooding,  9  Barb.,  388. 

e.  Every  suit  which  is  groundless  in  its  origin  and  vexatious  in  its  purpose,  is  a 
prosecution  unreasonably  and  unfairly  conducted,  and  calls  for  an  allowance.  Moor 
T.  Weotervelt,  1  Code  Rep.  N.  S.,  135. 

iL  Whan  a  plaintiff  voluntarily  submits  to  a  nonsuit  after  evidence  adduced  on 
both  ndes  and  while  defendant's  counsel  is  summing  up,  a  trial  has  been  had,  and 
an  additional  allowance  may  be  made.    Allaire  v.  £ee,  1  Abbott,  I26t 

e.  Where  a  plaintiff  on  resting  his  case  is  nonsuited  on  the  defendant's  motion, 
a  trial  has  been  had,  and  an  allowance  may  be  made,    lb, 

f.  Th  e  court  in  a  foreclosure  suit  granted  an  extra  allowance,  although  before 
judgment  a  tender  had  been  made  of  the  amount  due  with  interest  and  costs  to  the 
time  of  making  the  tender.  N,  Y.  Fire  Ina.  Co,  v.  Burrell,  9  Pr.  R.,  398.  The 
allowance  was  refused  in  a  foreclosure  suit,  it  not  appearing  to  be  difficult  or  extraor- 
dinary.    Austin  V.  Laehar,  2  Code  Rep.,  81. 

g.  As  to  allowance  in  the  second  district,  see  Rules  adopted  January,  1852,  in 
Appendix. 

Amount  of  allowanee, 

h.  **In  a  case  proper  for  an  extra  allowance,  the  fact  that  the  party  applying 
bad  properly  made  or  opposed  a  motion  to  change  the  place  of  trial,  or  for  a  commis- 
sion, or  any  other  motion,  where  by  the  practice  of  the  court  he  could  not  have  costs 
of  motion  allowed  when  the  order  was  granted,  would  be  a  legitimate  consideration 
lor  the  court  in  determining  the  rate  or  measure  of  such  allowance."  Welles,  J.,  in 
Jaknton  v.  JUlit,  7  Pr.  R.,  487. 

i  The  code  makes  no  allowance  for  drawing  cases,  engrossing  same,  Ac,  nor  for 
an  argument  on  a  motion  before  the  special  term  for  a  new  trial ;  but  perhaps,  in 
difficult  or  extraordinary  cases,  the  prevaiiiog  party  may  be  compensated  by  an  extra 
aliowanoe.    Oraham  v.  Millimant  4  Pr.  R.,  435—439. 

i.  In  the  superior  court  the  allowance  in  addition  to  the  costs  will  be  what  the 
court  deem  a  reasonable  and  moderate  counsel  fee.  Sheldon  v.  Allerton,  2  Sand. 
630 ;  and  in  the  first,  third,  and  eighth  judicial  districts  the  judges  of  the  supreme 
court  have  adopted  and  pursue  the  practice,  in  mortgage  and  petition  caaes,  of 
making  a  sufficient  extra  allowance  of  costs  to  make  the  compenaation  eqaivalent 
to  that  allowed  under  the  old  fee  bill  in  similar  cases.  Austin  v.  Laehar,  2  Code. 
Sqi.9  81. 

j.  Ten  per  cent  was  allowed  on  the  amount  of  the  verdict  at  the  circuit  in  a  suit 
npon  a  prominory  note,  where  the  defendant  put  in  a  false  answer,  by  which  the 
plaintiff  waa  thrown  over  a  circuiL    Willard  v.  Andrew t,  4  Pr.  R.,  65. 

k  In  the  second  district  a  special  rule  provides, — ^No  allowance  shall  exceed  the 
sum  of  9100,  unless  due  notice  of  the  time  and  place  of  making  application  therefor 
be  firat  given  to  the  adverse  party,  nor  unless  it  shall  appear  to  the  justice  who  shall 
hear  such  application,  that  the  litigation  in  respect  to  which  the  allowance  is  claimed 
baa  been  nnreaaonably  or  unfairly  conducted  by  the  party  to  be  charged  with  such 
allowance.    And : 
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to  the  oourt  before  which  the  trial  ii  had,  or  the  jadgment  reodered.  Thia  doea  not 
mean  that  if  the  trial  is  in  the  supreme  oourt,  the  application  most  be  made  to  that 
<KNirt ;  such  a  provision  would  be  quite  nuneceaiary,  for  no  lawyer  wonld  think  of 
applyinfT  to  any  other  than  the  supreme  court  for  such  allowanoe.  It  was  intended 
by  the  rale  that  the  question  of  extra  allowance  ahould  be  determined  by  .the  jndgB 
who  tried  the  cause,  who  must  necessarily  be  most  competent,  from  his  knowledge  of 
its  character,  to  decide  upon  the  propriety  of  the  application  and  the  extent  to  whiek 
the  allowance  should  be  made,  if  made  at  all.  It  was  also  a  leading  object  of  the  nUe 
to  prevent  the  abuse  which  had  then  already  been  attempted,  of  attorneya  muning 
round  to  inquire  and  select  a  judge  for  the  application,  in  the  hope  of  finding  one 
who  might  prove  to  be  more  facile  than  his  brethren,  in  yielding  to  these  too  ofteB 
extravagant  demands  for  extra  allowance.  It  was  hoped  that  by  this  restriotion  some 
of  the  evils  growing  out  of  this  most  objectionable  provision  of  the  code,  might  be 
guarded  against,  though  it  is  certain  that  no  uniformity  of  practice  or  of  opinion  can 
ever  be  attained  under  it.  •  •  •  •  *  The  last  clause  of  the  rule  waa  designed  to 
enable  a  party  who  had  succeeded  in  a  cause  tried  before  a  referee  to  apply  lor  aa 
extra  allowance  at  a  special  term  of  the  court  (Saekeit  v.  Ballf  4  Pr.  R.,  71).  This 
was  necessary,  for  the  reason  that  uo  such  application  could  be  made  to  the  refiuee." 
Parker,  J.,  in  Of6ome  v.  Bettty  8  Pr.  R.,  31. 

a.  A  rule  in  the  second' judicial  district  provides  that  in  actions  tried  at  the  cir- 
cuit or  the  special  term,  application  for  additional  allowances  under  aeotion  306  of 
the  code  must  be  made  to  the  justice  who  heard  the  cause,  unless  he  is  cmt  of  the 
State,  or  unable  to  attend  to  business  from  ill  health,  or  out  of  office.  And  in  actioss 
heard  before  referee^  the  application  must  be  made  in  the  judicial  district  where  the 
action  is  pending.  Such  allowances  will  be  made  whenever  there  has  been  a  trial, 
and  the  parties  have  appeared,  and  litigated  the  questions  in  controversy. 

Co»tM  on  motion  for  allowanee. 

b.  "It  has  not  been  usual,  at  least  so  far  as  my  own  experience  allows  me  to 
know,  to  allow  costs  on  a  motion  for  hu  extra  allowance.  It  is  a  matter  of  right  for 
the  snccesaful  party  to  present  the  case  to  the  court  for  an  extra  allowance.  It  ii 
equally  a  matter  of  right  for  the  unsucceesful  party  to  resist  such  application.  The 
decision,  upon  the  application,  rests  very  much  in  the  discretion  of  the  court;  and 
in  such  cases  it  is  not  usual  to  charge  either  party,  whatever  the  result,  with  the 
costs  of  the  motion."  Harris,  J.,  in  Dickson  v.  MeElttain,  7  Pr.  R,  139 ;  aad  to 
the  same  effect  in  Schwartz  v.  Poughkeepne  Mut  In:  Co,,  10  Pr.  R.,  93. 

AUowanee  aftor  trial  before  a  Referee, 

c.  Where  the  trial  is  had  before  referees,  the  application  must  be  made  to  the 
court  for  the  allowance.  Hou>e  v.  jlftitr,  3  Code  Rep.,  21 ;  4  Pr.  R.,  253 ;  Nioer  t. 
Roeemant  5  Pr.  R.,  153 ;  3  Code  Rep.,  192.  The  application  should  be  on  notice  to 
the  adverse  party,     lb. 

d.  Where  the  trial  has  been  before  a  referee,  the  court  should  he  ftimished  with 
an  affidavit  of  facts  sufficient  to  enable  it  to  form  an  opinion  on  the  subject  lb. 
The  mere  certificate  of  the  referee,  that  the  cause  is  within  this  section  is  not  suffi- 
cient.   Facts  must  be  stated.    lb, 

e.  In  Oould  v.  Chapin,  2  Code  Rep.,  107,  the  trial  was  before  a  referee,  whore- 
ported  in  favor  of  the  plaintiff,  and  gave  a  certificate  that  **  the  investigation  and 
trial  of  the  cause  involved  difficult  questions  of  law,  and  which  required  and  eri- 
dently  reoeived  much  examination  and  preparation  on  the  part  of  the  oonnseL'*  On 
this  certificate  and  report  the  plaintiff  moved  for  an  allowance.  The  motion  was  re- 
sisted on  an  affidavit  of  the  defendant's  attorney,  denying  that  the  cause  was  difficult 
or  extraordinary,  and  stating  that  the  referee's  certificate  was  obtained  ex  psrfe. 
Sill,  J.,  denied  the  motion,  and  said,  "The  referee's  certificate  (assuming  that  it 
may  be  properly  used  as  the  foundation  of  the  motion),  does  not  state  what  questiooi 
arose  on  the  trial,  nor  what  the  questions  of  law  were  which  he  deemed  difficult  ooei. 
No  one  will,  I  thiuk,  contend  that  these  questions  are  to  be  settled  by  the  referee  in- 
stead of  the  court.  The  certificate  states  no  fact  upon  which  I  can  for  myself  f<ifiB 
any  opinion .  whether  the  case  was  a  difficult  one  ;  and  I  am  not  satisfied,  from  the 
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papen  before  me,  that  it  is  one  of  that  difficult  and  extraordinary  character  which 
entiUea  the  plaintiff  to  an  allowance  beyond  the  itatntory  eoste.*' 

a,  Harria  ▼.  Bennett  (not  reported)  was  a  case  where  the  trial  was  by  a  referee, 
who  reported  in  favor  of  the  plaintiff  for  about  9  600 ;  and  gave  a  certificate  ex  parte  j 
that  the  case  was  difficult  or  extraordinary,  and  that  an  allowance   of  9^0  ought  to 
be  made  to  the  plaintiff     The  defendant  objected  to  the  allowance.  But,  per  Roose- 
velt, J.,  The  defendant's  counsel  insists  first,  that  the  case  was  not  difficult  or  extra- 
ordinary.   How  is  that  point  to  l>e  determined?     Is  the  judge  sitting  to  dispose  of 
merely  an  incidental  question,  to  be  compelled,  on  every  occasion,  to  review  all  the 
proceedings  and  evidence  taken  before  another  officer ;  or,  in  other  woads,  virtually 
to  try  the  cause  de  novo  ?    Such  a  practice  never  could  have  been  contemplated  ; 
and  if  established,  would  lead  to  a  consumption  of  time  and  a  delay  of  justice  which 
would  not  be  endured.     The  good  sense  of  the  rule  seems  to  be  that  the  opinion, 
duly  eertified,  of  the  referee  or  judge  who  tried  the  cause,  shall  be  conclusive  to  de- 
termine whether  the  case  was  difficult  or  extraordinary,  unless  either  party  points 
out  distinctly,  specific  and  palpable  grounds  of  error,  or  the  amount  of  the  proposed 
aOowanoe  should  be  so  great  as  to  carry  the  evidence  of  prejudice  or  misconception 
on  its  face.    The  terms  *'  difficult  and  extraordinary ''  are,  in  themselves,  more  or 
lees  uncertain.  That  which  is  easy  to  one  grade  of  ability  may  be  arduous  to  anoth- 
er ;  and  that  which  astonishes  to-day  as  unusual,  may  be  a  thing  of  every  day  oc- 
cnrrenee  to-morrow.    Like  the  terms,  reasonable  and  unreasonable  in  law,  and  or- 
thodox and  heterodox  in  theology,  their  defioitions,  in  practice,  are  as  various  as  the 
human  mind  and  the  habits  of  thought  and  business  to  whiqh  it  has  been  trained. 
Thia  criticism  implies  no  disparagement  of  the  code.    Uncertainty,  in  a  greater  or 
leas  degree,  is  common  to  all  laws,  and  indeed  to  all  forms  of  speech.  In  the  present 
ease,  moreover,  as  in  most  questions  of  damage  determinable  by  a  jury,  it  is  incident 
to  the  yery  nature  of  the  subject  itself.    Hence,  as  Mr.  Justice  Gray  remarked  in 
Sand  V.  Sand,  6  Pr.  R,  453,  *  Justices  of  the  same  district  have,  in  similar  cases, 
differed  not  only  upon  the  question  of  allowance,  but  upon  its  amount;  and  in  different 
districts  different  opinions  exist  in  relation  to  what  are  difficult  or  extraordinary  cases, 
and  the  disparity  in  the  amounts  allowed  alone  renders  the  administration  of  justice 
in  this  respect,  inharmonious.'    Not  feeling  disposed  to  increase  the  uncertainty 
Inherent  in  the  subject,  I  shall  adopt,  as  a  general  rule,  the  certificates  of  the  referees. 
The  fifty  dollars,  therefore,  being  within  the  percentage  prescribed  by  the  code,  must 
be  allowed. 

I.  In  cases  heard  before  a  refereor  the  motion  for  an  extra  allowance  for  costs  is 
subject  to  the  same  rules,  with  respect  to  the  place  at  which  it  should  be  made,  as 
any  other  motion.  Spring  v.  Snyder,  1  Code  Rep.  N.  S.,  178.  In  a  previous  case, 
Ni9er  t.  Ro»mnan,3  Code  Rep.  192;  5  Pr.  R.,  153,  it  was  held  that  such  a  motion 
should  be  made  in  the  county  where  the  judgment  is  rendered  unless  some  special 
reason  exists  for  applying  elsewhere. 

Review  of  order  for  allowanee. 

c.  **  The  making  an  extra  allowance  under  this  section  is,  from  the  necessity  of 
the  oase,  a  matter  resting  in  the  discretion  of  the  court  to  which  the  application  is 
made.  It  depends  upon  the  question  whether  the  trial  has  been  difficult  or  extraor- 
dinary, or  whether  the  prosecution  or  defence  has  been  unreasonably  or  unfairly  con- 
dneted.  This  question  must  of  course  be  decided  according  to  the  impression  which 
the  fiMts  and  circumstances  presented  may  make  upon  the  mind  of  the  judge  who 
holds  the  court.  The  same  fecte  and  circumstances  may  make  a  very  different  im- 
pression upon  other  minds.  There  is  no  legal  test  by  which,  upon  a  review,  the 
propriety  of  the  decision  can  be  determined.  Though  the  order  has  the  effisct  to  in* 
crease  the  judgment  against  the  unsuccessful  party,  it  cannot,  from  the  very  nature 
of  the  question,  be  the  sutgect  of  review  upon  appeal.  The  opinion  of  the  judge  who 
made  the  order  is  as  likely  to  be  right  as  the  opinion  of  the  judges  who  sat  in  review  ;'* 
and,  therefore,  an  ord^flpanting  an  extra  allowance  is  not  the  subject  of  an  appeal. 
Diekaon  v.  McBlwaiJI^t.  R.,  139. 

d.  Nor  can  an  order  allowing  an  application  for  an  allowance,  form  the  sabject 
of  an  appeal.    Cook  v.  Dickenoon,  5  Sand.,  663. 
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«.  '* Th€r«  may  b*  MM*  wkera  Ui*  arder  Bwy  pioperiy  h^  lerieweA;  Moh^  far 
iniUnoe,  at  where  a  motioo  for  allowaooe  m  nade  oa  affidavili^  akowiag  Iboflavn 
to  have  beea  nnraaMoablj  ooDdoeted  or  detekded.  When  the  motion  is  made  oo 
^ffidavita  it  may  be  reviewed.  When  it  it  made  upon  the  mioatea  of  the  trial  it  can- 
not be  reviewed."    Per  Ingraham,  J.,  in  Dana  v.  FUUer,  1  Cede  Rep.  N.  &,  S94. 

6.  Where  an  order  for  aa  ailowaaee  waa  appeaM  from,  and  the  only  pnpan  aab- 
-mitted  were  the  order  and  the  bill  of  eooti,  I>aly,  J.,  aaid,  *'  I  giva  no  opinion  m  to 
whether  the  general  term  oan  review  this  order,  bat  I  am  qnite  dear  they  caaMlie- 
<view  it  on  a  mere  tabmianoB  of  tho  ordor  and  biU  of  ooali^"    Jb,  • 

§  309.  [264.]  (Amended  1849.)  Percmeag&^' haw  confuted. 
These  rates  shall  be  estimated  as  follows : 

1.  K  the  plaintiff  recover  judgment,  it  shall  be  npoo  the 
amount  of  money,  or  the  value  of  the  property  recovered,  or 
claimed,  or  attached,  or  affected  by  the  construction  of  the  will, 
or  sought  to  be  partitioned,  or  the  amount  found  due  upon  the 
mortgage  in  an  action  for  foreclosure. 

2.  If  the  defendant  recover  judgment,  it  shall  be  upon  the 
amount  of  money,  or  the  value  of  the  property  claimed  by  the 
plaintiff,  or  attached,  or  affected  by  the  construction  of  the  will, 
or  of  the  defendant's  interest  in  property  sought  to  be  parti* 
tioned,  or  the  amount  claimed  in  an  action  for  foreclosure. 

Such  amount  of  value  must  be  determined  by  the  juiy, 
court,  or  referees,  by  whom  the  action  is  tried,  or  judgment 
rendered,  or  the  commissioners  appointed  to  make  partitiai  in 
an  action  therefor. 

See  note  to  preceding  aeetion. 

§  310.  [265.]  Interest  an  verdict  or  repartj  when  aXUA/nd. 

When  the  judgment  is  for  the  recovery  of  money,  interest 
from  the  time  of  the  verdict  or  report  until  judgment  be  finally 
entered,  shall  be  computed  by  the  clerk,  and  added  to  the  costs 
of  the  party  entitled  thereto. 

e  Intereat  on  a  report  of  a  referee  is  to  be  oompated  from  the  lime  tho  report  ii 
made,  and  not  from  its  date,  if  the  date  diffem  from  tbe  time  when  the  report  wasia 
faet  ni4de.  Fniltt  v.  Squir9^  8  Pr.  R.,  131.  Thus,  where  the  aetion  waa  to  reeoftr 
money  oii  a  demand  not  bearinf^  intereat,  the  oanae  waa  referred ;  the  referee  made 
his  report  Deoerober  1,  1852,  bat  datml  it  Febmary  7, 1852,  the  time  tho  oanae  wm 
aobmiUed  to  him.  In  entering  jodf^mont,  the  oierk  eompnted  intereat  from  the  due 
of  the  report;  bat  on  motion,  the  oonrt  directed  the  amount  of  the  interest  betwem 
the  date  of  the  report  and  the  time  it  was  made,  to  be  dedneted,  aad  aaid,  '<  Where 
plsintifT  is  entitled  to  reeorer  interest,  tbe  referee  will  compote  it,  and  inelndeitia  bit 
report.  Whea  the  demand  does  not  dmw  inleroat,  a  rafevee  cannot  give  it  to  tbt 
plaintiff  by  ante*dating  his  report.*'    lb, ' 

d.  The  interest  thns  allowed  forma  no  part  of  the  dami^^nor  does  it  entitle  (be 
plaintiff  to  tax  a  higher  rate  of  costs  than  he  waa  entitled  Mm  the  original  veidiet 
1  Pr.  R.,  135. 

e.  Aa  to  intereat  by  way  of  penally  on  appeal,  aee  note  i  on  pi  9d,  mUe, 
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§  Sll.  [366.]  (Amraded  1849.)  Oo$t9  how  to  he  imerted  in 
judgrhmt. 

The  clerk  shall  insert  in  the  entry  of  judgment,  on  the  Ap- 
plication of  the  preyailing  party,  upon  two  days'  notice  to  the 
other,  the  mun  of  the  charges  for  costs,  as  above  provided,  and 
the  naoeasary  disborsements  and  fees  of  officere  allowed  by  law, 
including  the  compensation  of  referees,  and  the  expense  of 
printing  the  papers  upon  any  appeal.  The  disbursements  shall 
be  stated  in  detail,  and  verified  by  affidavit,  which  shall  be 
filed. 


•eetlott  ii  idtalMMl  with  MelioB  966  of  tbe  code  of  1848,  and  the  die- 
bsaemeDti  alladed  te  era  those  giTon  hy  3  R.  8.,  634,  ■.  30,  which  I  do  not  noder- 
etaad  to  be  lepeeied,  ae  the  18th  seotioii  of  the  aame  act.  SvnSi  ▼.  i>0  VHUi  3  ft. 
R.,  380 ;  1  Code  Rep.,  35. 

6.  TantioD  or  adjoitmeat  of  coits  and  the  entry  of  the  amount  in  the  jjadgment, 
are  not  stayed  by  an  appeal  with  leearity.  CwtU  t.  Ltavitt^  1  Abbott,  118.  [Can 
appeal  be  peHeeted  antll  coete  aeoertaioed  f  ] 

c.  The  words  *'  prevaiKng  party"  in  this  section,  '*  most  be  understood  to  be  that 
paity  whose  right  to  costs  has  preTailed."    John$on  y.  Sagar^  10  Pr.  R.,  554. 

When  notice  i$  neeenary,  0 

d.  A  defeadant  not  appearing  is  not  entitled  to  notice  of  adjastiog  the  ooets* 
Riekmrdo  ▼.  5is«le«r,  1  Code  Rep.,  117;  WUeox  ▼.  Curtis^  ib,  197.  But  gJTiag 
noCiee  of  appearaace  entitles  the  defendant  to  notice  of  adjostiog  the  ooets.  BUon 
Y.  if.  y.  EquiL  Int.  Co,^  3  Code  Rep.,  30. 

tf.  A  peison  liable  to  pay  costs  on  a  foreclosure  by  advertisement,  on  whose  rs- 
qnisitioD  the  costs  are  taaed,  is  entitled  to  four  days'  notice  of  taxation.  Re  Mo99, 
ti  Pr.  R,  363. 

/.  If  the  costs  are  not  adjusted  on  the  day  for  which  notice  is  given,  and  the 
oppseite  party  do  not  attend,  the  coets  may  be  adjusted  on  a  subsequent  day  without 
farther  notice.     1  Johns.  Cas.,  33 ;  3  Wend.,  353. 

g.  Where  it  is  sworn  positively  that  no  notice  of  adjustment  of  costs  has  been 
received,  it  is  incumbent  upon  the  other  side  to  show  the  time  and  manner  of  ser* 
▼toe.    Vea  Wyek  v.  Reid,  10  Pr.  R^  366. 

k.  Thus  where  the  defendant  swore  positively  that  he  had  received  no  notice  of 
adjostmaot  of  cceli,  and  the  plaintiff's  attorney  merely  swore  that  he  at  some  time, 
witboot  mentioning  on  what  day,  but  more  than  four  days  prior  to  the  time  for  ad- 
justoeot,  served  a  notice  by  mall,  it  was  held  insufficient,  and  a  re-adjustment  of  the 
costs  was  ordered.     /6« 

What  U  a  Muffieient  notice, 

a.  Service  of  notice  oa  Saturday  for  Monday  is  not  a  notice  of  two  days.  WAtp- 
jile  ▼.  WiUiams,  4  Pr.  R.  38. 

j.  The  code  does  not  require  a  copy  of  the  items  of  costs  to  be  served  with  the 
notice  of  adjustment.  OildereUeve  v.  Haloey^  1  Code  Rep.  N.  S.,  136  ;  but  in  the 
eoperior  court  a  copy  of  the  items  of  oosti  muet  be  served  with  the  notice,  ib.;  and 
the  ordinary  practice  is  to  serve  a  copy  of  the  costs  with  the  notice. 

k.  It  is  no  objection  to  a  notice  of  the  adjustment  of  ooets,  that  it  was  given  be* 
lore  the  right  to  recover  was  established,  provided  the  right  to  each  costs  as  were 
noticed  eaist  at  the  date  for  which  the  notice  was  given,    ilaon.,.4  Sand.,  693. 

2.  So  held,  where  the  plaintiff,  in  an  action  for  money  only,  in  anticipation  of  a 
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defaalCi  gave  notice  of  adjiuting  the  ooeta  to  which  he  would  be'entitled  on 
jadgmeot  by  defaalt,  for  a  day  lubeeqaent  to  the  time  wbea  he  could  legnlarlj^  eater 
the  jadgment.    lb. 

^  Effect  of  omitting  notice, 

a.  The  effect  of  omitting  to  give  notice  of  adjottiog  the  eoete  in  the  oaeee  where 
the  defendant  is  entitled  thereto,  hae  been  differently  decided  ;  thna  in  Eloon  ▼.  N. 
Y.  Equit.  In;  Co,,  2  Code  Rep.,  30 ;  Bank  ofMaooilon,  ib.,  49  ;  Ooldouutk  ▼.  Morpe, 
ib.,  49  ;  Doke  v.  Ptek^  1  ib.y  54 ;  it  was  held  that  the  omierion  made  the  jodgmeot 
irregnUir,  and  liable  to  be  set  aside  on  motion  ;  bnt  in  Riehardo  ▼.  SwetMer,  1  Coda 
Rep.,  117 ;  Hugheo  v.  Mulvey,  1  Sand.,  92  ;  Dix  ▼.  Palmer^  3  Code  Rap..  214 ;  5 
Pr.  R.,  233  ;  Tracy  ▼.  Humphrey,  1  Code  Rep.,  N.  S.,  197 ;  Stimoon  t.  Hwrgimt, 
16  Barb.,  658 ;  9  Pr.  R.,  86  ;  Potter  ▼.  Smith,  9  t6.,  262,  the  omiisioa  wae  held 
not  to  affect  the  regularity  of  the  jadgment,  bat  only  to  entitle  the  defendant  te  a 
re-adjustment  at  the  cost  of  plaintiff. 

h.  The  question  was  again  brought  before  the  superior  court  in  OUmmrtin  r. 
Smith,  4  Saod.,  684,  when  Boswortb,  J.,  held  (all  the  justices  of  that  court  eoDCur- 
ring),  that  the  adjustment  of  costs  wiUiout  notice^  where  the  adverse  party  is  entitled 
to  notice,  does  not  affect  the  regularity  of  the  enlry  of  judgment.  But  the  omMou 
.  of  notice  makes  the  tfitera'on  of  the  cooto  in  the  entry  of  judgment  irregular,  and 
liable  to  be  vacated ;  so  also  of  the  judgment  roll,  the  docket  of  jadgment,  if  per- 
fected, and  the  execution  if  issued. 

e.  It  is  irregular,  in  cases  where  the  defendant  has  appeared,  to  have  the  cssbi 
adjusted  and  entered  in  the  judgment  without  notice;  ana  it  is  such  an  irregularity 
as  makes  the  entry  of  jadgment  irregular.  **The  old  practice  of  perfecting  jadg- 
ment, and  then  giving  notice  of  retazation,  cannot  obtain  under  the  code.  •  •  • 
Section  311  is  all  that  confen  any  powers  upon  the  clerk;  and  it  seems. to  mejost 
as  cleilfe,  that  he  has  no  authority  to  adjust  the  costs  until  the  notice  is  given,  ss  it 
is  that  he  is  authorized  when  this  provision  is  complied  with.  The  distinction  be- 
tween a  statute  and  a  rule  of  practice  is  well-recognized.  The  latter  may  be  mould- 
ed into  different  shapes  to  suit  emergencies ;  but  the  former  is  inflexible,  and  de- 
mands implicit  obedience.  This  principle  seems  to  have  been  lost  sight  of  in  some  of 
the  cases.  The  true  rule  is  laid  down  by  Justice  Boswortb,  in  OUmartin  v.  Smiti 
(4  Sand.,  684).'*    Barculo,  J.,  in  MitcheU  v.  Hall,  7  Pr.  R.,  491. 

Power  of  the 'clerk, 

d.  No  authority  is  conferred  on  the  clerk  to  adjust  costs,  except  in  oases  of  fiasl 
judgment,  but  the  court  may  confer  such  authority  by  a  spHScial  reference  to  htm. 
Eckeroon  v.  Spoor,  3  Code  Kep.,  70  ;  Morrioon  v.  Ide,  ib.,  304;  MUckell  v.  Wee- 
tervelt,  6  Pr.  R.,  268  ;  Nellie  v.  De  Forreet,  ib.,  413. 

e.  The  clerk  should  examine  the  charges,  whether  they  be  opposed  or  not,  and 
should  strike  out  all  disbursements  and  charges  which,  in  his  judgment,  have  been 
unnecessarily  incurred.  Belding  v.  Conkling,  4  Pr.  R.,  199  :  Stimaon  v.  Huggint, 
16  Barb ,  662 ;  9  Pr.  R.,  86. 

/.  Has  a  clerk  authority  to  adjust  interlocutory  costs  ?  Semble  he  has  not 
Hieke  v.  Wdltermire,  7  Pr.  R.,  370 ;  and  see  Van  Sehaick  v.  Winne,  8  tft.,  6; 
ElUworthr.  Gooding,  B  ib,,  1.  And  in  Mitchell  v.  Westereelf ,  6  Pr.  R.,  868 
Hand,  J.,  said,  '*  Both  parties  seem  to  liave  acquiesced  in  the  power  of  the  clerk  to 
tax.  If  that  were  not  so,  the  practice  in  such  casea  might  be  a  littie  doobtfol, 
The  code  does  not  say  the  clerk  shall  not  tax  or  *'  adjuet^**  as  it  is  now  denominated 
except  on  final  judgment;  nor  does  it  establish  a  complete  system  in  all  respseta. 
But  the  amendment  to  the  judiciary  act  (Laws  of  1847,  p.  645,  s.  38)  prohibiii  the 
county  clerk  taxing  costs,  except  where  they  shall  be  limited  by  law,  excluave  of 
disbursements.  And  it  has  been  said,  the  clerk  has  no  power  to  tax  costs.  Many 
of  the  profession  have,  however,  treated  the  clerk  as  a  taxing  officer  ;  and  rule  38 
[now  35]  recognizes  taxation  of  interlocutory  costs.  No  doubt  the  better  way  is  to 
fix  the  amount  of  the  costs,  where  that  can  be  done  ;  and  it  would  be  proper  to  direct 
that  process  issue  to  enforce  payment,  which,  in  that  case,  would  issue  of  eoone, 
after  twenty  days.    And  if  the  sum  cannot  be  ascertained  conveniently  by  the 
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eonrt,  I  have  no  doabt  it  ciin  be  referred  to  the  clerk  to  aecerlain  or  adjast  the 
emoBot ;  and  I  8e»iio  reason  why  the  order  may  not  farther  authorize  proceas  to 
coUeet  the  amoant  so  ascertained.    PeopU  v.  Nevins,  I  Hill,  154.'' 

Di§bur9ements,  koto  stated  and  verified. 

a.  Where  there  are  charges  in  the  bill  for  the  attendance  of  witueitses,  the 
affidavit  shoald  state  the  respective  names  and  places  of  abode  and  occupation  of  the 
witnesses,  the  distance  they  respectively  travelled,  the  days  they  respectively  ac- 
toally  attended,  and  that  each  of  them  was,  or  was  believed  to  be,  a  material  and 
neceasary  witnesa  for  the  party  on  whose  behalf  he  was  subpoenaed.  5  Hill,  595 : 
3  i&,  457  ;  6  t6.,376 ;  2  Hall,  530  ;  19  Wend.  82  ;  1  Code  Rep.,  N.  S.,  400 ;  5  Pr 
R.,  458.  If  the  adverse  party  show  that  a  number  of  the  witnesses  were  not  called 
at  the  trial,  the  party  asking  for  the  expense  of  their  attendance  must  explain  why 
they  were  not  called,  or  the  expense  of  their  attendance  should  be  disallowed.  6 
Hill,  376,  The  clerk  is  not  then  at  liberty  longer  to  follow  the  ordinary  affidavit 
Bawling  v.  Bush,  6  Fr.  R.,  410. 

6.  Charges  for  copies  of  papers  cannot  be  taxed  unless  it  be  stated  in  the  affidavit 
thatanch  copies  were  actually  and  necessarily  made  for  use  or  used,  and  it  must  ap- 
pear that  the  diBbursemeots  were  necessary  and  reasonable  in  amount.  2  R.  S., 
544,8.7. 

e.  Where  postage  or  other  disbursements  are  charged  in  a  bill  of  costs,  each  Item 
of  Boch  disbursement,  and  the  occasion  or  circumstance  of  the  expenditure,  should 
be  particularly  specified.  2  Paige,  459.  And  where  papers  are  sent  by  express 
Instead  o(  by  mail,  the  amount  of  carriage  paid,  not  exceeding  what  would  have 
been  the  amount  of  postage,  may  be  allowed.  Farmer »*  Loan  and  Truet  Co,  v. 
Jewettt  In  Chanc.,  Dec.,  1843.  Expenses  of  serving  subpoenas  cannot  be  charged 
as  a  di3ri>iir8ement.  10  Paige,  507.  As  to  serving  complaint,  4  Pr.  R.,  28  ;  2  Sand. 
742. 

d.  In  Perry  v.  GHffin,  7  Pr.  R.,  263,  Strong,  J.,  held,  that  on  the  taxation  of 
costs,  nothing  can  be  allowed  for  payments  to  a  commissioner  for  executing  a  com- 
missioD  to  take  testimony  in  another  State,  or  for  payments  to  witnesses  for  their  at- 
teodance  before  such  commissioner ;  and  that  such  payments  '*  are  diebureemente  of 
a  party,  for  which  no  provision  is  made.  They  are  not  included  in  the  provision 
making  allowance  for  the  necessary  disbursements  of  an  attorney.  2  R.  8^  633, 
634.*'  His  Honor,  after  examining  the  decisions  on  this  subject,  and  finally  Ooode- 
new  T.  Lningeton^  1  Pr.  R.,  232,  in  which  Beardsley,  J.,  disallowed  charges  for  at- 
tendance of  witnessee  before  a  commissioner,  on  the  ground  that  the  commissioner  waa 
not  a  court  or  officer  within  the  meaning  of  the  statute,  says,  **  It  is  fair  to  infer  from 
this  decision,  that  Justice  Beardsley  was  of  opinion  that  no  oth«  gionnd  for  their  al- 
lowance existed.  I  entirely  concur  in  the  view  taken  by  him  of  the  question.  If  charges 
for  the  fees  of  witnesses  and  commissioners  are  not  taxable,  charges  for  the  payment 
their  fees  cannot  be  ;*'  and  then  he  adds,  they  are  diehureemente  of  a  party ^  and  not 
ilMarrsesieRlsof  the  attorney,  and  so  not  within  the  provisions  of  the  revised  statutes. 
His  Honor,  however,  makes  no  reference  to  this  (311th)  section  of  the  code,  which, 
it  appears  to  us,  has  a  more  extensive  meaning  than  the  provision  of  the  revised 
statotes  to  which  reference  ia  made.  That  provision  only  applied  to  the  disburse- 
ments of  an  attorney,  but  this  section  seems  to  embrace  all  ditbureemente  ;  and  if 
thai  be  so,  it  includes  diebureements  of  a  party;  and  consequently,  if  a  payment 
to  a  commissioner  for  executing  a  commission  is  a  disbursement  of  a  party,  it  is  a 
taxable  disbursement  under  this  section. 

e.  Where  the  items  of  disbursement  for  the  attendance  of  witnesses  were  par- 
ticularly stated  in  the  affidavit  of  disbursements,  but  were  stated  in  gross  in  the  bill 
of  costs,  and  objection  was  made  to  the  allowance  of  such  items  on  that  ground, — 
held,  that  the  objection  was  properly  overruled  ;  and  per  Parker,  J.,  Is  it  neceasary 
to  state  in  a  bill  of  costs  the  items  of  witnesses  fees  and  of  postage,  or  is  it  sufficient 
to  state  them  in  gross  in  the  bill  and  set  them  forth  particularly  in  the  affidavit  pre- 
sented on  taxation  1  The  present  practice  is  controlled  entirely  by  the  code,  s.  31 1 ; 
and  the  requirement  of  that  section  is  satisfied  by  inserting  the  items  in  detail  in  the 
affidavit     It  is  not  required  that  the  items  should  be  inserted  in  the  bill  of  costs.    Ita 
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obitot  ii  fally  attained  by  placing  on  6(e  the  aflSdavit  in  wliioh  tka  itana  of  diib^na- 
menta  ia  aet  forth.    Hagar  ▼.  Danfarth^  8  Pr.  it,  448. 

Rivieyo  of  taxation  or  adjuotmtnt, 

a.  The  acta  of  a  olerk  in  adja«ting  and  Mttliog  the  amoaat  of  coata,  are  not  neeei- 
aarily  fioal  and  conclusive  beoanse  no  review  ia  ezpreealy  giren.  The  court  haa,  as 
one  of  ita  incidental  powen,  the  right  to  oootrol  the  legal  acts,  and  compel  a  parfsrai- 
anoe  of  legal  duty,  of  all  its  inferior  offioen.  And  the  eierciie  of  thia  pow^r  b  pe- 
culiarly neoeasary  in  the  formal  and  proper  entry  of  a  jadgneot.  Whipple  w,  WA' 
liomot  4  Pr.  R »  2d.  And  a  motion  in  the  natore  of  an  appeal  from  the  aet  of  iha 
olerk  may  be  made  to  the  court ;  but  aoeh  motion  can  only  be  made  at  a  apedal  lana^ 
3  Code  Rep^,  24. 

b.  The  motion  ahonid  be  made  promptly,  and  before  the  coeta  are  paid.  Col- 
lomh  ▼.  Caldwell,  I  Code  Rep.,  N.  S.,  41  ;  Sekenaerhom  r.  Van  Varot,  tb., 
400  ;  5  Pr.  R.,  458. 

e.  The  clerk  refnaiog  to  accept  his  fee  of  50  cents,  ia  no  ground  for  a  re-adjast> 
mdnt.    Jb. 

d.  Where,  in  a  doubtful  caae,  the  party  considers  himself  entitled  to  full  oosla,he 
should  not,  in  the  first  ioatance,  move  to  be  allowed  full  coots ;  but  ahould  apply  to 
the  clerk  in  the  usual  manner,  and  if  dissatisfied  with  the  clerk's  deciaion,  apply  to 
the  court  by  way  of  appeal  therefrom. 

€.  On  motion  in  the  nature  of  an  appeal  from  the  decision  of  a  elerk^  aUowiag 
items  in  a  bill  of  costs,  the  aflldavit  in  support  of  the  motion  should  ahow  that  the 
idlowanee  of  suoh  itema  was  oppoaed,  and  that  the  items  were  allowed  nader  objac- 
tion.     People  v.  Oakee,  \  Pr.  R.,  195. 

/.  If  the  adjustment  of  costs  by  a  olerk  of  a  county  court  k  erroneooa,  the 
remedy  of  a  party  aggrieved,  ia  by  a  motion  in  that  court  in  the  nature  oC  an  appsal 
from  the  decision  of  the  clerk,  not  by  an  appeal  from  the  judgment  of  the  coart 
Beattie  v.  Qaa,  15  Barb.,  132. 

g.  On  a  motion  to  review  the  adjustment  of  coats  by  the  clerk.  Wefiea,  i., 
said,  In  regard  to  the  itema  now  objected  to,  it  is  not  shown  that  tbey  were 
po'.nted  out  or  objected  to  before  the  clerk  ;  and  the  oinectiona  now  made  (eihen 
canno|,  therefore,  be  considered.     Cuyler  v.  Coatee,  10  rr.  R.,  149. 

Adjuetment  of  eoete  by  judge  at  ehambere. 

k  "  The  taxation  of  costs  by  a  judge  at  chambers,  is  clearly  a  nullity.  The  clerk 
ia  the  only  officer  authorized  by  the  code  to  tax  or  adjnat  costa.  Hia  authority  if 
limited  to  the  taxation  of  costs  upon  the  .entry  ofjodgment.  (Neltie  ▼.  De  Fortet,  6 
Pr.  R.,  413)."  Harris,  J.,  in  Van  Schaiek  ▼.  Irinne,  8  Pr.  R.,  6.  And,  therafora, 
where,  on  a  demurrer  to  the  complaint,  judgment  waa  given  for  the  plaintiff,  with 
liberty  to  defendant  to  answer  on  payment  of  costs,  the  defendant  appealed  to  tbs 
geueral  term,  where  the  order  was  reversed,  and  jadgment  given  for  the  defeodsat 
upon  the  demurrer,  with  liberty  to  the  plaintiff  to  ameud  oo  payment  of  coata.  The 
coats  were  taxed  on  notice  before  a  judge  at  chambers ;  but  on  motion,  the  tsatisB 
waa  set  aside  aa  unauthorised  and  void,    lb, 

§  312.  [26T.]  Clerks'  fees. 

The  clerk  shall  receire, 

On  everj  trial,  from  the  partj  bringing  it  on,  one  dollar; 
on  entering  a  judgment  by  filing  transcript,  six  cents; 

On  entering  judgment,  fifbj  cents ;  except  in  conrtB  where 
the  clerks  are  salaried  officers,  and  in  snch  eonrts,  one  dollar. 

He  shall  receive  no  other  fee  for  any  services  whatever  in  fl 
civil  action,  except  for  copies  of  papers,  at  the  rate  of  five  Gcnii 
for  every  hundred  words. 
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ff.  The  fee  of  one  dollar  on  every  trial,  from  the  party  brinj^ing  it  on,  is  not  paya- 
ble notil  the  canae  ia  called  on  to  be  heard.  Maleomb  v  Jenningt,  1  Code  Rep.,  41. 
Nor  ia  ihie  fee  payable  in  actiona  referred  at  the  circirit,  and  tried  before  referees. 
Bmttionw,  Skeldony  1  Code  Rep.,  134. 

b.  The  clerk  ia  not  entitled  to  charge,  in  any  case  ivhatever,  for  entering  in  the 
roach  minotea,  or  in  the  hooka,  any  rule  or  order.  "Where  either  party  derirea  a 
copy  of  an  order,  or  of  any  other  paper,  the  clerk  may  charge  for  the  same  at  the 
imte  of  five  eenta  for  every  hundred  words.  Inhere  can  be  no  additional  charge  for 
the  certificate,  or  for  the  signature  to  the  certificate.  This  provision  extends  to 
every  entry  made,  and  to  every  paper  filed.     Re  Clerk  of  Albany,  3  Code  Rep.,  102. 

c.  The  clerk  is  allowed  one  dollar  for  every  trial,  to  be  paid  by  the  party  bring- 
inf  it  on.  Tbia  extends  to  trials  of  issues  of  law  aa  well  aa  issues  of  fact.  (a.  352). 
The  olerk  ii^  therefore*  entitled  to  this  fee  for  every  cause  actually  tried  at  the  oir- 
evit,  inclnding  demurrera;  and  we  thiok,  though  this  is  perhaps  a  matter  of  aome 
doubt,  that  it  extends  to  inquest  and  judgments  by  de f»ult,  under  section  258;  when 
dee  Dutice  of  trial  has  been  given  of  iasues  joined  in  the  caase.  But  it  doea  not  ex> 
tend  to  censes  on  the  calendar  which  are  not  tried,  nor  tb  triala  before  refereea.  The 
meening  of  the  statute  evidently  is,  that  the  fee  ia  only  to  be  paid  to  the  clerk  when 
he  attenda  and  acts  aa  clerk  on  the  trial.    Jb, 

d.  Under  thie  proviaion,  the  clerk  ia  entitled  to  one  dollar  for  attending  every 
•filament  at  general  term,  on  appeal  from  ti  judgment  of  an  infert<w  court.  The 
code  regards  sneh  argument  aa  a  trial  on  appeal,  a.  255,  308.  Thi««  fee  is,  there- 
fisre,  ohargeable,  whether  it  be  on  an  appeal  from  a  judgment  rendered  in  the  cirouit 
court,  or  on  a  report  of  referees,  or  uuder  the  provisions  of  section  318,  or  from  the 
judgment  of  a  county  judge.  We  think  it  is  also  chargeable  when  auch  judgment 
on  appeal  ia  taken  at  general  term  by  default.  But  this  allowance  doea  not  extend 
to  a  eaose  put  on  the  calendar  and  not  argued.  Nor  doea  it  extend  to  an  appeal 
from  an  order.  There  ia  no  fee  allowed  the  cleik  for  any  services  on  special  motion, 
or  oo  an  appeal  from  the  decision  of  a  special  motion.  These  services  are  paid 
for,  by  the  likMral  compensation  allowed  the  clerk  for  other  services.    lb, 

e.  The  allowance  for  a  trial,  on  appeal,  ia  only  applicable  to  auita  oommenoed 
nnder  the  code.  No  such  fee  is  chargeable  by  the  clerk  for  attending  on  motioos  for 
new  trials,  or  on  motions  to  ret  aside  reports  of  referees,  or  on  other  arguments  at 
general  terms,  in  old  causes.    These  are  mere  motions,  not  trials,     lb. 

/.  Fifty  cents  is  allowed  to  the  clerk  for  entering  a  judgment  Section  280  ahowa 
that  this  means  entering  the  judgment  in  the  judgment  book.  Bentley  v.  Jonea^  4 
Pr.  R.,  335.  The  sum  of  churges  for  costs  is  to  be  asoertaioed  and  included  in  this 
entry,  which  immediately  precedes,  or  is  simultaneous  with,  the  filing  of  the  judgment 
roll.  The  fee  of  fifty  cents  is  not,  therefore,  chargeable  till. the  perfecting  of  the 
jndgmeat.    lb. 

g.  The  fee  of  fifty  centa  belongs  to  the  clerk,  and  he  haa  a  right  to  refnae  if. 
Sekermerhorn  v.  Fan  Vorot,  1  Code  Rep.  N.  S.,  400  ;  5  Pr.  R,  458. 

A.  Thia  fee  ia  payable  on  the  argument  at  general  term  of  a  queation  reserved  at 
the  circait.     Wilcox  v.  Curtis,  10  Pr.  R.,  91. 

t.  The  dtsmisaal  of  a  complaint,  on  motion  at  a  special  term,  for  want  of  pro- 
aeentienr  of  the  action,  is  a  judgment ;  but  the  hearing  of  the  motk>n  ia  not  a  trial ; 
an^  in  auch  a  eaae,  the  oletk  is  not  entitled  to  a  trial  fee.  TiUofaugh  v.  Diek,  8 
Pr.  R.,  33. 

§  313.  [268.]  Eeferees'  fees. 

The  fees  of  referees  shall  be  three  dollars  to  each,  for  every 
day  spent  in  the  business  of  the  reference ;  but  the  parties  may 
agree  in  writing  npon  any  other  rate  of  compensation. 

See  note  to  '*  Trial  by  rsferees,''  p.  403,  ante. 
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§  314.  [269.]  Costa  on  postponement  of  trial. 
When  an  application  shall  be  made  to  a  court  or  referees 
to  postpone  a  trial,  the  payment  to  the  adverse  party  of  a  sum 
not  exceeding  ten  dollars,  besides  the  fees  of  witnesses,  may  be 
imposed,  as  the  condition  of  granting  the  postponement. 

a.  Where  a  party  obtains  a  poetpoDement  of  a  trial  to  a  i nbiieqaeiit  term  on  par- 
ment  of  ooais,  on  the  canse  being  moved  for  trial,  on  his  omisBioo  to  pay  the  saiiMf 
the  adrerse  party  may  insist  on  having  the  trial  proceed  ;  or  he  may  waive  that  rif ht, 
and  the  coart  will  compel  payment.  Bulktley  v.  K^ielUu,  2  Sand.,  735.  The  ap- 
plication for  the  costs  mast  be  made  withont  delay,  or  the  right  will  be  deemed  tob» 
waived.  lb, 

b.  The  coeis  on  postponing  a  cause  at  the  oircnit,  cannot  exceed  $10,  besides 
the  fees  of  witnesses.     Noxon  v.  Bentley^  6  Pr.  R,  4ia     The  ease  of  MUckaU  t. 

.  Wettervelt^  ib.,  265,  does  not  apply  to  a  postponement  under  this  section. 

e.  The  costs  should  be  paid  immediately  after  they  are  ascertained,  without  wait- 
ing for  any  demand.  19  Jobna  R.,  270.  If  the  trial  be  postponed  at  the  defend- 
ant's request,  on  condition  of  his  paying  exmX^  if  the  condition  is  not  complied  viih 
the  plaintiff  may  proceed  to  trial,  5  Hilt,  516;  or  the  court  will  if  the  plaintiff  h» 
lost  the  opportunity  of  going  to  trial,  enforce  payment  of  the  coats  by  attachment. 
18  Wend.,  509.  The  circuit  judge  cannot  make  a  direct  order  for  the  payment  of 
the  costs.    5  Hill,  516. 

d.  Where  the  court  ordered  a  cause  postponed  for  the  term,  at  defendaatV 
instance,  on  payment  of  costs,  within  20  days,  or  that  plaintiff  have  judgment,  it 
was  held  that  on  default  made  in  payment  of  the  costs,  the  plaintiff  might  take  judg- 
ment   5  Hill,  446. 

e.  In  a  case  since  the  code,  the  trial  was  postponed  on  payment  of  costs.  He 
defendant  neglected  to  pay  the  costs.  The  court  denied  a  motion  for  an  attaohmem 
to  enforce  the  payment.     Vreeland  v.  Hught§t  2  Code  Rep.,  43. 

§  315.  [270.]  (Amended  1849.)  Existing  suits.  Costs  on  a 
motion. 

Costs  may  be  allowed  on  a  motion,  in  the  discretion  of  the 
court,  not  exceeding  ten  dollars. 

/.  This  section  was  substituted  for  section  270  in  the  code  of  1848,  which  en- 
acted that  **  No  costs  shall  be  allowed  on  a  motion  except  the  coats  of  resisthig  in 
the  discretion  of  the  conrt  not  exceeding  (10,*'  and  under  that  provision  it  was  held 
that  although  the  costs  of  making  a  motion  could  not  be  directly  granted,  their  psf- 
ment  might  be  imposed  as  a  condition  to  relieving  a  party  who  waa  in  default.  Ri' 
der  V.  DietXj  1  Code  Rep.  82,  and  on  motion  for  judgment,  as  in  case  of  a  nonrait, 
coats  of  the  motion  could  be  made  a  condition  on  which  the  motion  waa  denied.  An^ 
dermm  v.  Johnwn^  1  Sand.,  786 ;  1  Code  Rep.,  94.  But  the  contrary  was  held  in 
another  case.  Richmond  v.  Ru»9eU,  I  Code  Rep.,  85.  It  was  also  held  under  the 
code  of  1848,  that  where  on  motion  irregular  proceedings  are  set  aside,  and  the  irreg- 
ular party  had  leave  to  amend,  the  moving  party  might  have  costs,  as  a  substitote 
for  costs  of  the  motion  ;  the  irregular  party  would  be  regarded  as  moving  to  amend. 
Weare  v.  Sloeum,  1  Code  Rep.,  105  ;  3  Pr.  R.,  397. 

g.  Section  270  of  the  code  of  1848  did  not  apply  to  motions  in  the  court  of  sp- 
peals  in  actions  commenced  prior  to  the  code  taking  effect.  Syme  v.  Ward,  I  Code 
Rep.,  101  ;  3  Pr.  R.,  342 ;  1  Coms.,  531.  But  on  motion  for  rehearing  brooght  be- 
fore July,  1848,  from  the  decision  of  one  justice  of  the  supreme  court  to  a  geneni 
term  held  after  that  time,  that  no  oosti  of  motion  could  be  allowed,  but  the  oasts 
might  be  taxed  with  the  costs  of  the  suit  Van  Wyek  v.  AUiger,  1  Code  Rep.,  68 ; 
3  Pr.  R.,  292. 
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When  costs  are  allowed, 

a.  Where  the  notice  of  motion  Btates  that  the  movinfr  |)arty  will  a«k  for  certain 
relief,  more  than  the  court,  on  the  hearini^  of  the  motion,  decide  he  is  entitled  to,  he 
is  not  entitled  to  coats.  Whipple  w.  Williams^  4  Pr.  R,  28.  And  where  the  notice 
of  motion  aaka,  in  the  alternative,  for  two  different  modea  of  relief,  one  of  which  the 
pttrty  is  not  entitled  to,  costs  opposing  the  motion  will  be  allowed  to  the  opposite 
-party.    Smith  v.  Jones,  2  Code  Rep.,  33. 

i.  Where  the  moving  party  only  partially  succeeds  in  his  motion,  he  is  not  en- 
titled to  coats  of  the  motion.     Steam  Navigation  Co.  v.  Weed,  8  Pr.  R. ,  50,  Harris, 
J. ;  and,  '*The  defendant,  having  asked  for  too  much,  is  not  entitled  to  the  costs  of 
the  motion."    Petifield  v.  White,  8  Pr.  R.,  88,  Parker,  J. 

e.  The  application  for  judj^ment  under  section  247  is  a  motion,  and,  "  whether 
the  application  is  made  to  a  judge  out  of  court  or  in  court,  the  plaintiff  may  be 
allowed  the  costs  of  a  motion.  •  «  •  «  If  the  pleading  is  adjudged  friToloas, 
the  party  seeking  to  be  relieved  from  it  will,  ordiuarily,  be  entitled  to  the  costs  of  the 
application.  If  the  application  fails,  the  party  whose  pleading,  though  attacked,  has 
Jbeen  sostained,  will  be  entitled  to  the  costs  of  defending  it."  Gould  v.  Carpenter, 
7  Pr.  R.,  99. 

d.  The  defendant  has  made  two  motions,  when  relief  qonld  have  been  obtained 
by  one.  He  most  therefore  pay  $10  costs  of  opposing  these  motions."  Hand,  J., 
in  Mitchell  v.  Westervelt,  6  Pr.  R.,  268. 

e.  In  all  motions  to  change  the  place  of  trial,  where  costs  are  asked  for  by  the 
notice;  costs  to  abide  the  event  will  be  allowed.  Northrup  v.  Van  Deusen^  3  Code 
Rep.,  140. 

/.  Before  the  code  it  was  held,  that  costs  would  not  be  allowed  on  motiona  unless 
aocb  motions  were  necessary  for  the  attainment  of  some  substantial  right  in  the 
caaae;  or  unless  they  were  awarded  by  way  of  punishment.  Jacobs  v.  Hooker^  1 
Barb.,  71. 

g.  The  court  will  in  future  be  disposed  to  grant  costs  to  the  successful  party  in 
motiona  involving  the  construction  of  the  code.    Dolner  v.  Oibson,  3  Code  Rep.,  153. 

k.  Where  the  objects  of  motions  in  two  or  more  actions  are  alike,  there  should 
be  but  one  set  of  papers,  and  costs  of  only  one  motion  will  be  allowed.  Homfager  y. 
Harmfager,  6  Pr.  R,  ]3. 

t.  On  a  motion  for  a  new  trial  the  court  may  grant  the  costs  of  a  motion,  not  ex- 
ceeding $10.    Fellows  V.  Sheridan,  6  Pr.  R,419. 

j.  Where  the  object  of  motions  in  two  or  more  actions  are  alike,  there  should  be 
but  one  set  of  papers^  and  costs  of  only  one  motion  will  be  allowed.  Homfager  y. 
Homfager,  6  Pr.  R,  13. 

k.  On  a  motion  for  a  new  trial  the  court  may  grant  the  costs  of  a  motion,  not 
exceeding  $10.     Fellows  y.  Sheridan,  6  Pr.  R.  419. 

/.  The  court  will  impose  costs  on  all  parties  who  commit  irregularitiea.  Beech  v. 
Soutkwarth^  1  Code  Rep.  99 ;  Kellog  v.  Khek,  2  i6.,  2a 

m.  In  Saratoga  and  W,  R,  R.  Co.  v.  McCoy,  9  Pr.  R.  341,  Allen,  J., denied  coats 
of  the  motion,  **  as  none  are  asked  for  in  the  notice." 

Order  should  determine  amount  of  costs. 

R.  **•  The  amount  of  the  costs  upon  interlocutory  proceedings  should  be  6xed  in 
^^e  order  which  awards  them.  In  cases  where  a  party  is  required  to  pay  costs  as  the 
ondition  of  granting  him  a  favor,  the  order  should  specify  the  amount,  or  designate 
some  officer  to  settle  the  amount.  It  is  usual  in  such  cases  to  provide  in  the  order 
that  the  costs  shall  be  6xed  by  the  clerk,  or  by  one  of  the  justices  of  the  court,  or  by 
a  county  judge."    Harris,  J.,  in  Van  Sehaick  v.  Wtnne,  b  Pr.  R.,  6. 

o.  Where  no  provision  is  made  in  an  order  of  a  general  term  for  the  taxation  of 
the  oeets  to  be  paid  as  the  condition  upon  which  the  party  is  to  have  the  bene6t  of 
the  order,  the  proper  practice  is  to  anply  at  a  general  term  for  a  modification  of  the 
order,  so  as  to  fix  the  amount  of  costs,  or  direct  the  payment  of  such  amount  as  shall 
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be  6xed  by  tome  officer  deeignated  for  that  porpoee.    lb,,  and  ElUworih  ▼.  Ooodiug, 
8Pr.  R,  1. 

a.  By  laws  of  1840,  p.  333,  s.  15,  "All  orders  awarding  costs  upon  grmntiDgor 
denying  Bpecisl  motioos  shall  specify  the  amouat  of  such  costs."  This  provisioo  is 
supposed  to  be  still  in  force.  Poillon  v.  Houghton,  2  Code  Rep.,  14 ;  lAicms  y.  John- 
ion^  1  Code  Rep.,  N.  8.  301. 

b.  Where  a  motion  has  been  granted  or  denied,  and  nothing  is  said  abont  eesti 
in  the  order  deciding  it,  the  clerk  can  make  no  allowance  for  costs  of  such  motioo  in 
the  final  costs  of  the  action.  The  code  provides  for  no  costs  of  motion,  unless  the 
same  are  allowed  and  the  amount  fixed  by  the  court  on  the  deci^on  of  the  motioo. 
Morriton  v.  Ide,  3  Code  Rep  ,  27 ;  Van  Wyek  v,  Alliger,  4  Pr.  R.,  164 ;  MUeUU 
V.  Wetttrvelt,  6  ib.,  265-311  ;  Nellit  v.  De  Forrtat^  ib.,  413. 

e.  Costs  given  under  this  section,  upon  motions,  the  amount  of  which  it  is  neces- 
sary to  insert  in  the  order,  refer  only  to  collateral  motions,  such  as  a  motion  to  raeale 
or  set  aside' some  proceeding,  or  for  relief  of  some  kind,  and  which  are  not  io  the  di- 
rect and  r/gular  progress  of  the  suit,  and  which  are  always  in  the  discretion  of  the 
court  It  is  never  necessary  to  specify  the  amount  of  such  costs  in  the  order,  open 
motions  which  are  made  upon  the  regular  progress  of  the  suit,  such  as  motioai  in  tht 
nature  of  judgment,  as  in  case  of  nonsuit,  non  pros.,  for  a  commission,  or  to  change 
the  venue,  &.c.  In  these,  the  statute  gives  the  costs,  not  the  court.  Szeept  thai  in 
cases  where  these  motions  may  be  denied,  for  some  defect  of  papers  or  irregalaritf, 
then  the  costs  of  denial  are  to  be  inserted  in  the  order.  ThomaM  y.  Clark,  5  Pr.  B., 
375;  1  Code  Rep.,  N.  S.,  71. 

d.  An  appeal  from  an  order  at  charobeni  is  a  motion,  and  where  no  costs  are 
awarded  on  the  decision  of  such  an  appeal,  none  can  be  allowed.  Savage  v.  Darrvm, 
4  Pr.  R.,  74.  And  where  the  court  order  that  '*  no  costs  be  allowed"  opon  great- 
ing  a  motion  in  an  interlocutory  order  (dissolving  an  ii^ unction),  and  the  party  in 
whose  favor  the  motion  is  granted  finally  succeeds  in  the  snit,  costs  for  suoh  metioa 
cannot  be  allowed  with  the  general  costs  of  the  cause.  Van  Wyek  t.  AlUgetf  4  Pr. 
R.,  164. 

e.  If  the  order  had  been  silent  on  the  subject  of  costs,  it  might  have  left  a  qaet- 
tion  whether  the  costs  of  the  motion  should  not  abide  the  resnlL  Bat  in  this  esse 
the  order  declares  that  no  costs  are  allowed,  and  the  clerk  has  no  discretion  in  the 
matter ;  he  is  not  to  say  whether  a  party  is  to  have  costs  or  not.  The  court  only  eta 
decide  that  matter.     76.  and  Savage  v.  Darrowj  4  Pr.  R.  74. 

Co$i9  on  order  by  default. 

/.  Where  notice  of  motion  did  not  state  that  the  moving  party  would  ask  for  costs, 
but  concluded  in  the  ordinary  form  by  stating  that  the  moving  party,  the  defendaot, 
would  apply  for  such  other  and  further  order  io  the  premises  as  the  court  may  deem 
proper  to  grant,  the  plaintifTdid  not  appear  to  oppose  the  motion,  and  the  defendant 
took  an  order  by  default,  which  order  gave  costs  of  the  motion  to  abide  the  event  ef 
the  suit.  It  was,  on  motion  to  strike  out  as  irregular  so  much  of  said  order  as  allowed 
costs,  held,  that  under  the  words  asking  for  such  other  order,  the  party  could  not  take 
costs  of  the  motion.    Northrop  v.  Van  Deueen,  3  Code  Rep.,  140. 

Coote  of  Metion  to  abide  roeult  of  action. 

g.  The  court  has  no  authority  to  allow  a  provision  to  be  inserted  in  an  order,  that 
the  costs  of  a  motion  to  change  the  place  of  trial  abide  the  event  of  the  actioB,  sad 
that  such  costs  be  inserted  in  the  bill  of  general  costs  at  a  specified  amount,  if  &e 
moving  party  is  finally  entitled  to  costs.     Johnaon  v.  Jillitt^  7  Pr.  R.,  465. 

A.  The  code  does  not  authorize  motion  costs  to  be  taxed  and  inserted  in  the  judg- 
ment,   lb. 

i.  **  1  am  aware  that  the  practice  has  prevailed  to  some  extent,  of  granting  orders 
[on  motions^  containing  a  provision  that  the  costs  of  the  motion  abide  the  event  of 
the  action],  but  I  am  satisfied  it  has  been  without  sufficient  consideration.  It  has,  1 
presume,  grown  out  of  a  practice  existing  prior  to  the  passage  of  the  code,  and  at  a 
time  when  the  costs  were  made  up  of  specific  items  of  services  and  disborsemeats 
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under  the  proTwiona  of  foiroer  ttatatea  conceroing  coets.  •  •  »  «  »  By  the  pres- 
ent code,  eoeis  may  be  allowed  on  motion  in  the  discretion  of  the  court,  not  exceed- 
inf  ten  doUar&  When  they  are  allowed,  the  amoaut  must  be  determined  and  in- 
serted in  the  order,  otherwise  they  can  never  be  collected.  When  thus  ordered,  the 
party  may  eollect  them  forthwith  (7)  without  waitinfir  the  final  determination  of  the 
aetbn.  The  discretion  of  the  coort  is  to  be  exercised  npon  the  questions  whether 
either,  and  which,  party  shall  pay  the  costs  of  the  motion,  aud  to  what  amount  not 
ezceedtng  ten  dollars  ;  and  not  as  to  when,  or  how,  or  in  what  event,  it  shall  be 
collected.  Under  the  code,  costs  of  motion,  as  such,  can  in  no  case  go  Into  the 
jadgment.  Section  307  contains  a  specification  of  all  the  costs  which  a  party  can 
in  any  event  have  inserted  in  his  judgment,  excepting  the  extra  allowances  provided 
for  in  sections  308  and  309.  The  principle  adopted  is  to  allow  certain  amounts  in 
gross,  for  certain  periods  of  time,  or  stages,  in  the  progress  of  the  action,  and  cer- 
tain apecified  sums  for  other  particular  services  enumerated.  •  *  *  «  •  It  will  be 
ao9n,  therefore,  that  there  is  no  possible  way  in  any  case,  to  get  a  charge  fur  motion 
coats  allowed  or  taxed  as  part  of  the  judgment,  without  a  palpable  violation  of  the 
stalQte."    Welles,  X,  in  Johmon  v.  Jillitt,  8  Pr.  R.,  486. 

Co«/f  on  a  Motion^  koto  Collected. 

«•  The  provisions  of  law  for  collecting  interlocutory  costs  are  not  repealed  by 
the  code.  {Ltieao  v.  Johnson,  1  Code  Rep.  R.  S.,  301  ;  Poillon  y.  Houghton,  2 
Code  Rep.,  14.)    And  these  provisions  are  : 

b.  Laws  of  1840,  p.  333,  s.  15.  **  All  orders  awarding  costs  npon  granting  or 
denying  ^cial  motions,  shall  specify  the  amount  of  such  costs ;  and  where  the 
order  for  the  payment  of  snch  costs,  or  any  sum  of  money  npon  a  special  motion,  is 
not  conditional,  a  precept  to  enforce  payment  of  such  costs  or  sum  of  money  may  be 
iasned  without  any  demand  or  application  to  the  court'' 

c.  Laws  of  1847,  p.  491,  s.  St  "No  person  shall  be  imprisoned  fer  the  non- 
payment of  interiocntory  costi^  or  for  contempt  of  court  for  not  paying  costs,  except 
attorneys,  solicitors,  and  oonnsellors,  and  officers  of  court  when  ordered  to  pay  costs 
te  miseonduct  as  such,  and  witnesses  when  ordered  to  poy  costs  on  an  attachment 
for  non-attendance  (s.  3).  Process  in  the  nature  of  a  ^ert  faciao  against  personal 
property,  may  be  issued  for  the  collection  of  snch  costs  founded  on  such  order  of 
oeurL 

d.  If  cost/  on  a  motion  are  not  paid  within  20  days,  no  previous  demand  is 
necessary  prior  to  isiniog  an  execution  in  the  nature  of  t^fi.  fa.  for  their  oollection. 
lb.  MiUkell  V.  Weetervelt,  6  Pr.  R.,  2tt5.  The  oases  of  Buxard  v.  Grots,  4  Pr. 
R.,  S3 ;  Eekerton  v.  Spoor,  ib ,  361,  so  far  as  they  hold  a  demand  necessary  before 
proeeas  can  issue,  overrnled.    lb. 

Form  of  Execution  for  Coiti  of  Motion. 

7>  tke  Sheriff  of  the  County  of . 

WTiersaa,  by  an  order  made  at  a  special  term  of  the  supreme  court,  on  the 
day  of  ,  and  on  that  day  entered  with  the  clerk  of  the  county  of  ,  in 

a  oertain  action  pending  in  said  coort,  wherein  A.  B.  is  plaintiff  and  C.  D.  is  defend- 
ant, it  is  ordered  that  the  plaintiff  pay  to  the  defendant  ten  dollars  for  costa  An^ 
whereas,  twenty  days  since  the  making  said  order  have  elapsed,  yet  the  plaintiff  haa 
not  paid  the  said  costs,  or  any  part  thereof,  and  there  is  still  due  on  said  order  the 
aom  of  $10.  This,  therefore,  is  to  require  you  to  satisfy  said  order  and  the  sum  of 
910  therein  mentioned,  out  of  the  personal  property  of  the  said  A.  B.  in  vour  coun- 
ty, and  return  this  execution  and  what  you  have  done  thereupon  to  the  clerk  of  the 
eouaty  of  [the  county  in  which  the  order  is  entered]  within  sixty  days 

alter  the  receipt  hereof  by  yon.    Dated  the  day  of  ,18    . 

X.  Y., 

Defendant* e  Attorney, 

[Address.] 
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§  316.  Costs  against  infant  plaintiff . 

When  costs  are  adjadged  against  an  infant  plantiff,  the 
guardian  bj  whom  he  appeared  in  the  action,  shall  be  respon- 
sible therefor,  and  payment  thereof  may  be  enforced  b j  attach, 
ment. 

§  317.  (Amended  1851-1852.)  Costs  in  an  action  hy  or 
against  an  executor  or  administrator^  trustee  of  an  expn%% 
trusty  or  a  person  estpressly  authorized  hy  statute  to  sue. 

In  an  action  prosecuted  or  defended  by  an  executor,  admin- 
istrator, trustee  of  an  express  trust,  or  a  person  expressly 
authorized  by  statute,  costs  shall  be  recov^ered,  as  in  an  action 
by  and  against  a  person  prosecuting  or  defending  in  his  own 
right,  but  such  costs  shall  be  chargeable  only  upon  or  collected 
of  the  estate,  fund,  or  party  represented,  unless  the  court  shall 
direct  the  same  to  be  paid  by  the  plaintiff  or  defendant,  pe^ 
sonally,  for  mismanagement  or  bad  faith  in  such  action  or  de- 
fence. But  this  section  shall  not  be  construed  to  allow  costs 
against  executors  or  administrators,  where  they  are  now  ex- 
empted therefrom  by  section  forty-one,  of  title  three,  chapter 
six,  of  the  second  part  of  the  revised  statutes.  And  whenever 
any  claim  against  a  deceased  person  shall  he  referred^  pursuant 
to  tJie  provisions  of  the  revised  statute^  the  prevailing  party 
shaU  he  entitled  to  recover  the  fees  of  referees  and  witnesses  Q$kd 
other  necessary  disbursements^  to  he  taxed  according  to  law. 
And  the  court  may  in  its  discretion  in  the  cases  mentioned  in 
this  section  require  the  plaintiff  to  give  security  for  costs. 

a.  The  part  in  italie  wu  added  in  1851,  what  follows  the  iudie  wae  added  in 
1852. 

6.  A  plaintiff  who  raee  as  ezeoutor,  on  jadgment  being  rendered  against  him  is  lia- 
ble for  costs,  either  personally,  or  to  be  paid  by  the  estate,  in  all  oases  when  oss 
soiug  in  his  own  right  would  pay  costs.     Curtii  ▼.  Dutton,  4  Sand.,  719. 

e,  A  creditor,  suing  an  executor,  is  not  entitled  to  costs  on  the  ground  that  the 
latter  did  not  advertise  for  the  presentation  of  claims.  Snydtr  v.  Foaii^,  4  Pr.  B., 
217  ;  Van  Vleek  ▼.  Burrought^  6  Barh,  341.    See  29  Wend.,  571. 

d.  A  plaintiff  in  no  case  is  entitled  to  recover  costs  against  an  executor,  nnleiB 
there  has  been  a  refasal  to  refer,  the  claim  being  disputed  or  an  unreasonable  resist- 
ance or  neglect  of  payment,  the  demand  having  been  presented.     lb. 

e.  Where  costs  were^  improperly,  and  without  leave  of  the  court,  included  in  the 
entry  of  judgment,  they  were  ordered  to  be  stricken  out  on  motion.    lb. 

f.  Where  two  persons  sue  as  executors  and  fail  in  the  action,  one  of  them  canoot 
be  charged  with  costs  on  the  ground  that  he  was  beneficially  interested  in  the  rsoov- 
ery  in  right  of  his  wife.    Finlay  v.  Jonett  6  Barb.,  229. 
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a.  The  lection  of  the  revised  itatates  referred  to  in  this  section,  is  as  follows,  '<  In 
flncb  rait,  no  eoets  shall  be  recovered  against  the  defendants;  nor  shall  any  ooets  be 
jeeovered  in  any  suit  at  law  against  any  executors  or  administrators,  to  be  levied  of 
their  property,  or  of  the  property  of  the  deceased,  unless  it  appear  that  the  demand 
on  which  the  action  was  founded,  was  presented  within  the  time  aforesaid,  and  that 
the  payment  was  unreasonably  resisted  or  neglected,  or  that  the  defendant  refused  to 
refer  the  same  pursuant  to  the  preceding  provisions ;  in  which  eases  the  court  may 
direct  soch  costs  to  be  levied  of  the  property  of  the  defendants,  or  of  the  deceased,  as 
■hall  be  just,  having  reference  to  the  facts  that  appeared  on  the  trial.  If  the  action 
be  brought  in  the  supreme  court,  such  facts  shall  be  certified  by  the  judge  before 
whom  the  trial  shall  have  been  had.''    2  R.  S.,  4  ed.  275,  s.  46  [41]. 

b.  Under  this  statute,  it  has  been  decided,  that  costs  will  not  be  allowed  against 
executors,  on  the  ground  that  they,  omitted  to  give  the  requisite  notice  for  creditors 
to  exhibit  their  claims,  if  the  suit  was  brought  before  the  time  for  giving  the  notice 
had  arrived.  6  Hill,  386.  Nor,  where  a  claim  was  presented  to  one  of  several  exec- 
ntors,  which  he  disputed,  but  declined  to  refer,  saying  he  wished  to  consult  his  co- 
executors  before  doing  so,  and  the  creditor,  without  waiting  a  reasonable  time  for 
that  purpose,  commenced  a  suit    lb, 

c  In  suits  against  executors,  the  plaintiff  cannot  enter  judgment  for  coats  with- 
out obtaining  leave  from  the  court  6  Hill,  386.  And  so,  in  actions  prosecuted  or 
(Jefended  by  trustees  of  an  express  trust,  or  a  person  expressly  authorized  by  sta- 
tute, the  leave  of  the  court  must  be  obtained  before  a  judgment  for  costs  can  bo  en- 
tered. Such  leave  may  be  given  at  the  trial,  or  upon  a  motion  subsequently  made 
for  that  purpose.  A  plaintiff  who  recovered  judgment  on  a  reference  on  the  above 
stMtate  was  not  entitled  to  costs,  unless  the  demand  was  unreasonably  resisted,  and 
ainee  the  code  it  has  been  decided  that  a  proceeding  upon  the  reference  of  a  claim 
against  an  executor  or  administrator,  pursuant  to  s.  32,  title  3,  chap.  6,  of  the  second 
part  of  the  revised  statutes,  is  a  suit  at  law  within  the  language  of  the  4l8t  section  of 
the  same  title,  and  is  embraced  within  the  excepting  clause  of  section  307  of  the  code. 
Lansing  v.  Coie,  3  Ck>de  Rep.,  346. 

d.  In  such  cases,  where  judgment  is  recovered  against  the  executor  or  adminis- 
trator, costs  do  not  follow  of  course,  but  are  governed  by  the  provisions  of  the  revised 
statutes,  as  they  were  before  the  code  took  e^ect    lb, 

e.  There  are  but  two  grounds  on  which  executors  are  chargeable  with  costs,  un- 
der the  revised  statutes ;  1st,  when  the  claim  has  been  presented,  and  payment  has 
been  unreasonably  resbted  or  neglected  ;  2d,  when  there  has  been  a  refusal  to  refer, 
under  a.  36,  the  claim  being  disputed.    Fort  v.  Gooding^  9  Barb.  388. 

/.  Where  creditora  presented  to  executors  a  claim  against  the  estate  of  their  tes- 
tator, rabstantiated  by  their  oath,  and  the  executors  refused  to  pay  it,  although  they 
had  ample  funds  for  that  purpose ;  and  they  denied  the  justice  of  the  whole  claim, 
without  offering  to  refer  It,  and  refused  to  accept  a  fair  offer  of  settlement ;  and  upon 
suit  brought  against  them,  the  claim  was  reduced  only  about  one  fifth  in  amount, 
and  that  reduction  was  not  occasioned  by  a  failure  of  the  creditors  to  prove  the  per- 
formance of  the  whole  of  the  services  charged,  nor  by  the  establishment  of  an  offset, 
but  arose  from  a  difference  of  opinion  between  the  referee  and  creditors  as  to  the 
value  of  services  when  no  precise  sum  bad  been  agreed  upon  and  the  claim  rested 
upon  a  tiuantum  meruit;  held,  that  the  executors  were  properly  charged  with  costs 
on  the  gtoand  that  they  bad  unreasonably  resisted  the  payment  of  the  demand. 
Ibid, 

g.  The  refusal,  by  executors,  to  refer  a  claio)  against  the  estate,  may  be  either  by 
the  rejection  of  an  offer  to  refer,  made  by  the  creditor,  or  by  some  equivalent  act  on 
their  part.  An  unqualified  rejection  of  the  claim,  unaccompanied  with  an  offer  to 
refer,  is  equivalent  to  a  refusal  to  refer.    lb. 

k.  A  creditor  ought  not  to  be  required,  as  a  condition  to  entitle  him  to  costs,  to 
ask  executors  to  refer  a  claim  after  the  latter  have  rejected  it,  as  unjust  and  not  due. 
Jb, 

i,  A  claim  against  an  estate,  cannot  be  said  to  be  unreasonably  resisted  by  the 
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.•dminittrator,  wbera  the  or«dit  wm  mipntUlf  giveii  tnd  the  anoosi  charged  to  a 
tbffd  peraoD,  but  on  the  beariue  proved  to  be  for  the  benefit  of  the  deceaeed.  And, 
again,  where  the  olum  is  reduced  in  amonnt,  it  oaoaot  be  aaid  to  be  aiireasoBabij 
reaieted.    C9mHock  t.  CHnuttad,  6  Pr.  R.,  77. 

a.  A  certificate  of  the  referees  that  the  claim  was  asreaaonably  resiated,  ia  no  evi- 
denoe.    lb. 

b,  Coati  againtt  an  adminiitrator  can  only  be  reooTered  where  he  refuaaa  to  refer, 
or  where  the  claim  ia  unreasonably  retiated  or  neglected.    lb. 

c.  Belden  v,  KnowlUn^  1  Code  Rep.  N.  S.,  127,  waa  an  action  agaiaat  an  adfua- 
ifltrator  on  a  check  drawn  by  hie  intestate.  The  answer,  inler  aUa,  aet  op  that  the 
defendant  had  no  notice  that  the  check  was  demanded  and  not  paid.  This  part  of 
the  anawer  waa  admitted.  The  ptaintifis  applied  for  costs.  The  motion  waa  denied, 
and  per  Oakley,  Ch.  J.,  *'  In  this  case  it  does  not  appear  that  any  notice  to  tbe  cred- 
itors waa  erer  published,  or  that  the  plaintifieren  presented  their  claim  to  the  defend- 
ant The  plaintiA.have,  therefore,  failed  to  place  themselTes  in  a  position  in  which 
they  coald  claim  coata  It  most  be  presented,  and  payment  nnreaaonably  ncgfeeted 
or  resisted,  in  order  to  bring  the  case  within  the  exception  provided  by  the  fer^-first 
section,  and  to  charge  the  defendant  with  costs.*' 

d,  Tbe  code  doea  not  exempt  every  assignee  or  trustee  from  persooa]  liability  to 
coats,  thongh  he  be  net  guilty  of  mismanagement  or  bad  faith.  Where  the  sakate, 
fund,  or  party  repreaentM),  are  not  brought  before  the  court  by  the  pleadinga,  jodg- 
meat  for  coata  will  be  given  against  the  assignees  or  trastees,  personally ,  ahonld  the 
defendant  recover,  because  judgment  can  only  be  given  against  the  parlies  actoally 
befere  the  court.  Wonid  an  assignee  who  has  a  fund  at  Uie  commeuceiaent  of  the 
aoit  from  which  the  coeta  onght  to  be  paid,  ahould  he  be  soccessfnl,  be  deemed  to 
have  mismanaged,  if  he  pay  hia  own  costs,  dkc,  instead  of  reserving  it  for  Che  op- 
posite party,  who  would  otherwise  be  entitled  to  it  ?  Per  Mitcheli,  J.,  at  apeoal 
term,  April,  1652,  in  Smith  v.  Norri€  (not  reported). 

e.  A  party  asking  for  costs  against  an  executor  or  administrator,  moat  brhighim- 
aelf  strictly  within  the  statute.  It  is  not  enough  to  show  that  the  administratorie- 
foaed  to  arbitrate.  lie  most  refuse  to  refer.  Swift  v.  Blair,  12  Wead^  278.  A 
claim  against  an  eatate,  of  $1,000,  is  not  nnreasionably  resiated  by  the  administxstor 
where,  on  the  trial,  it  has  been  redaoed  to  9^50.  Cruikthmik  v.  Cnuitdbaaik,  9 
Pr.  R.,  350. 

/.  Where  a  claim  against  an  eetate  had  ia  good  faith  been  referred  under  the 
revised  statutes  (2  R.  S.,  89),  and  a  lengthy  litigation  enaned  on  motion  by  the  pre- 
vailing party  for  confirmation  of  the  report  and  for  coats,  held  that  section  317  of 
the  code  excluded  all  costs  or  allowance  other  than  the  fees  of  referees  and  witneases 
and  diahnrsements,  and  aoeh  fees  and  disbursements  were  all  that  ooold  be  aJfewed 
o  the  prevailing  party.    Avery  v.  Smith,  9  Pr.  R.,  349. 

g.  A  receiver  prosecntinff  a  aoit  as  receiver,  comes  within  the  same  protection  as 
to  costs,  aa  an  execntor  or  aaministrator,  and  in  prosecnting  an  action  in  good  feith, 
is  not  liable  for  costs  for  not  proceeding  to  trial  in  pnrsnance  of  notice  where  a  good 
reason,  aa  the  absence  of  a  material  and  necessary  witness,  is  shown  for  the  omis- 
sion.   St,  John  T.  DeniMon,  9  Pr.  R.,  344. 

h.  Security  for  costs  cannot  be  required  of  an  executor,  administrator,  or  trasfese. 
merely  upon  the  ground  that  the  estate  which  he  represents  la  inaolvent.  ZW^ 
T.  CmdUt  1  Doer,  995. 

i  "  We  are  clearly  of  the  opinion  that  the  discretionary  power  whidi  u  given 
to  the  court  can  onlv  be  exercised  ^hen  it  is  rendered  probable  that  a  jodgment 
directing  the  plaintifT  to  pay  the  costs  will  be  given,  and  that  the  aeeurity  when  re- 
quired, most  in  all  cases,  be  made  to  depend  upon  the  judgment, — that  ia,  by  itsterma 
ia  not  to  be  valid  unless  such  a  judgment  shall  be  rendered.  We  are  also  of  opinioB  that 
tbe  security,  even  when  tbe  estate  ia  insolvent,  cannot  be  required  nnleasit  alaoappeaia 
that  tbe  plaintifif  is  himself  insolvent :  when  he  is  solvent  the  judgment  will  be  a  suffi* 
cient  security.  When  the  legitlatnre  says  that  the  court  ma§f  exercise  a  certain  pow w, 
tbe  word  may  will  in  some  cases  be  construed  as  imperative,  but  never  wfaefe.a8  in 
the  preaent  case,  Uie  words  in  its  discretion  are  added :  the  power  is  then  *' 
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tkmary  in  the  iuWmi  leDM  of  the  term.    We  are  not  prepared  to  ny  in  what  eaeea 

the  new  ditcration — tirhich  ha»beeD  given  to  na— will  be  exercised ;  but  we  areaatia- 
fied  that  caaea  in  which  it  can  be  properly  exercised,  will  rarely  <)cear.''  Oakley, 
Ch.  J.  t6. 

§  318.  Costs  on  review  of  a  decision  of  an  inferior  court  in 
a  fecial  proceeding. 

When  the  decision  of  a  court  of  inferior  jurisdiction  in  a 
special  proceeding,  shall  be  brought  before  the  supreme  court 
for  review,  such  proceeding  shall,  for  all  purposes  of  costs,  be 
deemed  an  action  at  issue,  on  a  question  of  law,  from  the  time 
the  same  shall  be  brought  into  the  supreme  court,  and  costs 
thereon  shall  be  awarded  and  collected  in  such  manner  as  the 
court  shall  direct,  according  to  the  nature  of  the  case. 

o.  The  costs  on  an  appeal  from  a  surrogate's  decree  are  not  regulated  by  the 
eode ;  they  most  be  taxed  according  to  the  fee  bill  in  force  immediately  previoua  to 
July,  i848.    Sherman  y.  Young,  6  Pr.  R.,  3lS. 

b.  Where  plaintiff  was  nonsuited  in  the  court  below,  and  upon  appeal  to  the 
sopreroa  court,  it  was  held,  that  be  was  entitled  to  recover  part  of  what  he  had 
claimed  in  his  action,  held,  that  the  costs,  in  such  case,  are  discretionary  with  the 
eovrt     Weit  ▼.  Newton,  5  Monthly  Law  Rep.,  N.  S.,  164. 

e.  A  summary  proceeding  to  compel  a  party  to  aupport  a  relative,  brought  by 
certiorari  from  the  court  of  sessions  to  the  supreme  court  for  review,  is  within  this 
section.    **  It  is  quite  dear,  that  at  common  law  costs  were  not  allowed  upon  a  cer- 
tiorari.   But  it  is  contended  that  the  code  has  abolished  that  rule.    After  a  good  deal 
of  conoideration,  and  considerable  hesitation,  I  hare  come  to  the  eoootosion  (in 
which  my  brethren  concur),  that  this  section  (318)  indndes  caaea  like  the  present 
That  thia  proceediog  before  the  court  of  sessions  is  a  opeeial  proceeding  within  the 
meaiitng  of  the  aection,  is  manifest  from  the  definition  of  that  term  given  by  the  code 
itself.  *  *  *  It  is  not  only  a  special  proceediog,  but  it  ia  brought  bdbre  the  supreme 
court  for  review.    It  is  tme  that  the  court  refuses  to  review  the  merits ;  but  thia 
court  i^ald  review  any  errora  apparent  upon  the  record,  and  reverse  tbe  prooeedinga, 
if  it«o«ld  be  shown  that  the  court  below  bad  overstepped  its  powers.    It  is  also  tme 
that  the  question  is  raised  upon  a  return  to  a  certiorari  ;  that  this  Is  the  only  mode 
by  which  these  and  many  other  special  proceedings  can  be  removed  from  courts  of 
inforior  jarisdiotioo.    There  may  be  oases  where  the  statute  providea  for  an  appeal, 
or  aooe  other  mode  of  reviewing  prooeedinga ;  but  it  ia  undeniable,  that  in  moat 
cases  a  certiorari  alone  will  reach  them.    Henoe  we  muat  oonolnde  that  the  aatboia 
of  the  code  intended  to  include  oaoeaof  this  desoription,  otherwise  the  section  would 
not  operate  upon  the  great  majority  of  the  caaea  brought  to  this  court  for  review." 
Barenlo,  J.,  in  Haviland  v.  White,  7  Pr.  R.,  154. 

§  819.  Costs  in  actions  hy  the  people. 

Id  all  civil  actions  prosecuted  in  the  name  of  the  people  of 
this  State,  bj  an  officer  duly  authorized  for  that  purpose,  the 
people  shall  be  liable  for  costs  in  tbe  same  cases,  and  to  the 
same  extent,  as  private  parties.  If  a  private  person  be  joined 
with  the  people  as  plaintiff,  he  shall  be  liable  in  the  first  in- 
stance for  the  defendant's  costs ;  which  shall  not  be  recovered 
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of  tbe  people,  till  after  execation  issued  therefor  against  anch 
private  party  and  returned  unsatisfied. 

§320.  The  same. 

In  an  action  prosecuted  in  the  name  of  the  people  of  this 
State  for  the  recovery  of  money  or  property,  or  to  establish  a 
right  or  claim,  for  the  benefit  of  any  county,  city,  town,  village 
corporation,  or  person,  costs  awarded  against  the  plaintifiT  shall 
be  a  charge  against  the  party  for  whose  benefit  the  action  was 
prosecuted,  and  not  against  the  people. 

§  321.  Costs  against  assignee  of  camse  of  a^ion^  after  action 
hrought. 

In  actions  in  which  the  cause  of  action  shall,  by  assign- 
ment after  the  commencement  of  the  action,  or  in  any  other 
manner,  become  the  property  of  a  person  not  a  party  to  (he 
action,  such  person  shall  be  liable  for  the  costs,  in  the  same 
manner  as  if  he  were  a  party,  and  payment  thereof  may  be  en- 
forced by  attachment. 

f 

a.  If  an  action  be  brought  in  the  name  of  another,by  an  aiaignee  of  any  riflit  o 
action,  or  by  any  person  beneficially  interested  in  the  recovery  in  sacb  action,  muIi 
aisignee  or  person  will  be  liable  for  costs  in  the  same  cases  and  to  the  tmmt  extest, 
in  which  a  plaintiff  would  be  liable;  and  the  payment  of  such  costs  may  be  eaforosd 
by  attachment.  2  R.  S.,  515,  s.  47 ;  19  Wend.,  151 ;  20  i&.,  630.  Such  aadpieeor 
person,  also,  is  bound  to  indemnify  the  plaintiff  on  record,  and  will  be  directed  to  pay 
the  costs,  on  his  application.  20  Wend.,  630 ;  7  t6.,  497.  If  the  party  in  interest, 
however,  succeed  in  the  action,  and  tbe  defendant  sues  out  a  writ  of  error,  and  the 
judgment  is  reversed,  the  former  is  not  liable  for  the  coats  of  the  reversaL  19 
t^.,  151. 

ft.  An  assigoee  is  liable  to  the  defendant  for  costs,  although  the  aaslgnmeat  is 
made  pending  the  suit,  if  he  afterwards  proceed  in  the  action  (5  Cow.,  17)^  and  in 
anch  a  case  he  takes  the  demand  cum  onere^  and  is  liable  for  the  costs  which  had 
accrued  before  as  well  those  which  may  arise  after  the  assignment.  10  Wend.,  6SS,- 
20  t6.,  630. 

e.  Where  a  real  plaintiff  prosecuted  a  suit  against  the  defendant  for  a  penalty, 
by  virtue  of  a  parol  agreement  to  divide  the  amount,  if  successful,  with  the  nssisssi 
-plaintiff  on  record,  and  the  defendant  succeeded,  held,  that  the  real  plaintiff  wis 
liable  for  the  defendant's  costs.    Giles  v.  Hulbert,  6  Pr.  R.,  319. 

d.  A  person  interested  by  way  of  mortgage  or  Iien»  and  who  proeeeutes  the  suit* 
is  subject  to  the  costs.  1  Hill,  629.  So  he  is  liable,  although  an  assignee  of  oaly 
part  of  a  demand.    1  Denio,  656. 

e.  A  landlord,  or  other  person  who  is  entitled  by  statnte  to  be  substituted  in  tbe 
place  of  or  joineid  with  tbe  defendant  in  an  ejectment  suit,  who  without  osnsiog 
himself  to  be  made  a  party,  defends  such  suit  unsuccessfully  in  the  name  of  the 
original  defendant,  will  be  ordered  to  pay  the  costs  of  the  plaintiff,  after  exeea- 
tion  against  the  defendant  on  the  record  has  been  returned  nnaatisfied.  Forncr's 
Xoflfi  and  Trust  Co,  v.  Kurseh,  1  Selden,  558. 

§  322.  Costs  on  a  settlement 

Upon  the  settlement,  before  judgment,  of  any  action  men- 
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tioned  in  section  304,  no  greater  sum  shall  be  demanded  from 
the  defendant  as  costs,  than  at  the  rates  prescribed  by  that 
section.  • 

a.  Where  the  plmintiff  brooght  asnit  apon  a  note,  and  before  the  time  to  aniwer 
expired,  the  defendant  tendered  to  plaintiff*!  attorney  the  amount  claimed  to  be  doe 
on  the  note — principal  and  intereat — which  he  refused  to  receive,  on  the  ground  that 
he  waa  aiao  entitled  to  |7  eoata ;  held,  on  a  motion  by  defendant  to  atay  all  plaintiff*a 
proeeedhiga,  and  that  the  note  be  deliTered  up,  that  the  plaintiff  waa  entitled  to  aoch. 
eoata,  and  that  the  amount  abbold  also  have  been  tendered,  in  order  to  have  made 
meh  tender  of  any  aTail  to  the  defendant  Roekfellow  v.  Widertoax,  2  Code  Rep., 
3;  3Pr.R.,383.  *^' 

(•  Where  a  tender  is  made,  after  the  creditor  haa  employed  an  attorney  to  bring 
a  salt,  who  haa  filed  a  declaration  and  mailed  a  copy  to  the  aherlft*  to  be  aerred,  but 
before  the  aame  ia  served,  it  is  sufficient  for  the  debtor  to  tender  the  amount  of  the 
debt,  without  offering  to  pay  the  plaintiff's  costs,  especially  if  the  debtor  at  the  time 
of  makuig  the  tender  does  not  know,  and  is  not  informed  by  the  creditor  that  eoata 
have  been  incurred.    Hull  y.  Petert,  7  Barb.,  331 ;  3  Code  Rep.,  255. 

e,  A  notice  of  disoonti nuance,  without  payment  or  tender  of  coats,  is  a  nullity 
Jforrison  t.  ids,  3  Code  Rep.,  27. 

d.  To  discontinue  an  action  or  an  order  to  that  effect  must  be  entered,  service  of  a 
notice  that  the  action  is  discontinued  ia  not  sufficient  Averill  v.  Patterwn,  10  Pr. 
R.  85. 

a.  If  an  attorney  has  been  actually  employed,  though  no  notice  of  retainer  haa 
been  aerved,  the  plaintiff  cannot  discontinue  except  on  payment  of  $5  eoaUi.  Fo9- 
ier  T.  Bowtut  1  Code  Rep.,  N.  8  ,  236. 

/.  In  an  action  againat  several  defendants,  defending  separately,  if  the  plaintiff* 
settlea  with  one  or  aome  of  the  defendants,  without  the  concurrence  of  the  other  or 
others,  he  is  liable  to  such  other  or  others  for  the  costs  of  th«  defence.    9  Wend., 
435. 

g.  In  a  foreclosure  auit,  the  court  will  permit  the  plaintiff,  on  receiving  hia  debt 
and  costs,  to  dismiss  his  suit,  without  paying  costs  to  junior  inoumbrancers,  who  have 
appeared  to  protect  their  rights.  So  as  to  the  mortgagor  persdbally  liable  for  the 
debt,  who  haa  conveyed  the  mortgaged  premiaea  aubject  to  ita  payment  Gallagher 
T.  EgoM,  2  Sand.,  742. 

A.  As  to  discontinuance  of  action  to  recover  posseotion  of  personal  properly,  see 
note  to  **  Claim  and  delivery  of  personal  proper ty^"  p.  296^  e.,  ante. 

t.  Ia  an  action  against  several  aa  joint  defendants,  if  one  of  them  seta  up  the 
defenoe  of  mfancy,  the  court  on  motion  will  give  leave  to  diaoontinue  aa  to  auch  de- 
fendant without  costs.  Cuyler  v.  Coatee,  10  Pr.  R.,  141.  And  where  defendanta 
were  minare,  and  obtained  merchandise  on  credit,  and  when  sued,  interposed  the 
plea  ot  infancy,  the  plaintiffs  were  permitted  to  discontinue  without  oostSL  Van 
Buren  v.  Fort,  4  Wend.,  209. 

j.  Where  on  the  trial  the  plaintiff  asks  for  leave  to  discontinue  as  to  a  defendant 
who  haa  answered  separately,  he  may  be  permitted  to  do  so,  but  it  should  be  on  the 
eoodition  of  paying  the  costs  of  such  defendant.    Marke  v.  Bard,  1  Abbott,  63. 

k.  After  a  counter-claim  has  been  set  up  and  admitted  of  record  [i.  e.,  not  re- 
ified to],  the  superior  court  will  not  allow  the  plaintiff  to  discontinue  as  a  matter  of 
coarse  ;  special  grounds  most  be  shown  in  favor  of  the  application  ;  he  must  make 
a  case  showing  such  an  interference  proper  to  prevent  a  plaintiff  from  being  inequi- 
tably prejudice  in  his  rights  or  remedies,  and  which  at  the  same  time  will  not  work 
any  practical  wrong  to  Uie  defendant.    Cockle  v.  Undet^ood^  1  Abbott.  3. 

I.  In  the  supreme  court  (1st  district),  it  has  been  held  that  the  right  of  a  plain- 
tiff to  discontinue  at  any  time  before  judgment,  formerly  existed,  and  is  not  abrogated 
by  the  code ;  and  that  even  where  the  defendant  sets  up  a  counter-claim,  the  plain- 
tiff may  diaoontinue  of  eonrse,  6s/ors  the  expiration  of  the  time  limited  for  a  reply. 
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Tb«y  diitiDiKaMi  th«it  deoialmi  from  tiitt  ia  the  loperior  ooiiit,  the  apfiiieatmr  U* 
diseontiDoe,  io  that  case,  not  having  been  made  nntil  after  the  time  to  reply  had  ex- 
pired, and  when  by  not  replying  the  pi  tin  tiff  had  admttti*d  of  reoord  the  onrntsr* 
daim.    Seaboard  and  Roanoke  Co.  v.  Ward,  1  Abboft  47;  16  Barb,  595. 

0.  Semble,  The  court  will  not  permit  a  enit  for  the  diaM>lution  of  a  partnanhip 
and  the  aettiement  of  the  partnerBb«p  debta,  to  be  diaeoi^Baed  by  aoi  or  eoowBt 
of  the  partiee^  There  muat  be  a  upeoial  ai»plication  to-  the  oonrt  and  notiee  to  tka 
pntaemhip  ofeditora.    Ratter  ▼.  TalUo^  5  Sand.,  619. 

h,  Whef6  the  peodeney  of  a  former  aetkm  ie  pteaded,  the  plaivti£F  may  ailer- 
wardb  dieeontinae,  and  aueh  ditoenthHwace  d^eata  the  wanmu  AtooriU  t.  Patttr- 
$ofr,  10  Pr.  a,  85. 

c.  One  who  anea  en  autre  droits  in  good  Ikith,  thcragh  without  proper  eceimd, 
may  diacoolinue  wiihont  ooala.  See  Reeder  ▼.  S€eley,4  Cow.,  549;  and  Pkmtdx 
'fi  HHl,  3  Johae.,  S49;  cited  and  approred,  St,  Jokhr.  D^nit^m,  9-  Pr.  R^  U^. 
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TITLE  XI. 


Of  appeaU  in  eiml  aetione': 


CaAyrm      L    Appcab  ia  genenit. 

IL    Appeali  to  the  court  of  appeals. 
IIL    Appeals  to  the  lopreme  court  from  an  iaferior  coarli 
IV.    Appeals  in  the  bopreoie  court,  and  the  superior  court,  and  threoott 
of  comiaoo  pleas  of  the^city  of  New  York,  fcom  a  aiDgle Jmt^B' to< 
the  Keoeral  term. 
V.    Appeal  to  the  ooart  of  common  pleas  for  the  dty  and  ceonty  of  New* 
York,  or  to>  a  ooanty  coort,  from  an  infeiior  court. 


Chaptbr  I. 
Appeals  in  general. 

Swcntusf  323.  Writs  of  error  abolished,  and  appeals  substituted. 

334.  Orders  made  out  of  court,  how  vacated  or  modified. 

325.  Who  may  appeal. 

326.  Parties  how  designated  on  appeal. 

337.  Appeal  how  made. 

33&    Clerk  to  transmit  papers  to  appellate  court 

33d.    Intermediate  orders  affectinj^  the  judgment,  may  be  reviewed  on  the 

appeal. 
330i    Jodgment  on  appeal. 
331.     C«'rtaln  appeals  to  be  within  two  years. 

338.  Other  appeals  within  thirty  days. 

§  32S.  [2T1.]  Etisting  suits.    Writs  of  error  abolished  and 
appeals  substituted. 

Writs  of  error  in  civil  actions,  as  they  have  heretofore 

A.  ^  in  all  suits  oommenoed  before  the  code,  and  determined  afterwards,  the 
pntic*  most  ffofiem  themselves  on  appeal  as  fbr  as  may  be  practicable,  by  the  new 
— hioery ;  bat  where  that  will  not  answer  the  purpose,  the  parties  are  at  liberty  to 
wort  to  the  former  practice,  nnlesa  that  course  has  been  pUinly  forbidden  by  the 
lefptfatnre.  Per  Bronson,  Ch.  J.,  in  Former's  Loan  and  Tnut  Coi  v.  CarroU,  5 
Pr.R.,31L 

4.  In  all  snits  cominenoed  before  the  1st  of  July,  1848,  and  then  pending,  a 
pvty  intending  to  move  to  set  aside  a  non-soit  or  verdict,  most  still  make  and  serve  a 
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existed,  are  abolished ;  and  the  only  mode  of  reviewing  a 
judgment,  or  order,  in  a  civil  action,  shall  be  that  prescribed 
by  this  title. 

a.  An  appeal  is  a  rabstituta  for  a  writ  of  error,  aod  bringi  under  examination 
the  same  claw  of  qnestions  aa  were  labjected  to  the  cooBtderation  of  the  appellate 
oonrt  on  that  writ.     Morgan  y.  Bruee^  1  Code  Rep.  N.  S.,  364. 

6.  An  appeal  from  a  judgment  brings  before  the  appellate  conrt  only  the 
dtUrmination  of  the  coart  below  upon  the  facts  and  its  interlocutory  deekkMia  upon 
the  qaestions  of  law  apoa  which  the  final  determination  depends.     lb. 

e.  The  presumption  is  always  in  favor  of  the  action  of  the  court  below ;  and  be 
who  objects  roust  point  out  the  error  in  the  proceedings.  Balfour  t.  MiUktU,  12 
Sme.  6l  NL,  626. 

d.  On  an  appeal  from  a  judgment  of  a  conrt  of  Fiitt  Instance,  where  the  reeord 
contained  none  of  the  prooeedings  of  the  court  below,  except  the  pleadings  aod  jad|g- 
ment,  and  these  were  sufficient,  no  portion  of  the  evidence  being  retnmed ;  held 
that  the  appellate  court  would  presume,  nothing  appearing  in  any  way  to  the  con- 
trary, that  the  prooeedings  were  regular,  and  sufficient  evidence  was  aiddaeed  at  the 
trial  to  warrant  the  judgment.    OonzaUs  v.  Huntley ,  L  California  R.,  32. 

§  324.  [272.]  Existing  suits.  Orders  made  out  of  courts 
hovo  vacated  or  modified. 

An  order,  made  oat  of  court,  without  notice  to  the  advene 
party,  may  be  vacated  or  modified,  without  notice,  by  the  judge 
who  made  it,  or  may  be  vacated  or  modified  on  notice,  in  the 
manner  in  which  other  motions  are  made. 

tf.  This  section  is  identical  with  section  272  of  the  code  of  1848  ;  and  while  that 
code  was  in  force  it  was  held  not  to  apply  to  injunction  orders  which  could  only  be 
vacated  or  modified  pursuant  to  section  198  of  the  same  code,  identical  with  aeetioa 
225  of  this  code.    MilU  v.  ThurMby,  1  Code  Rep.,  121. 

/.  Subsequently  it  was  decided  that  this  section  applies  as  well  to  injmietioa 
orders  as  to  other  orders.  The  special  provision  made  by  section  225  was  in  additioa 
to  the  powers  conferred  by  section  324  and  not  intended  as  a  substitute  for  them. 
Therefore  it  is  competent  for  a  judge  to  vacate  and  modify  an  injunction  order,  with- 
out notice,  but  it  is  not  the  better  practice,  and  should  never  be  done  except  wbeo, 
from  the  urgency  of  the  caae,  it  becomes  necessary  to  guard  against  serious  los 
which  sometimes  might  be  occasioned  by  the  delay  incident  to  serving  noUoe. 
Bruce  v.  Delaware  and  Hudwn  Canal  Co.,  8  Pr.  R.,  440. 

case  or  bill  of  exceptions  according  to  the  old  practice,  and  found  his  action  thereon. 
.  An  appeal  in  such  cases  to  the  general  term  according  to  the  provisions  of  the  eode, 
cannot  be  taken.    Thompeon  v.  Blanchardf  4  Pr.  R.,  260.  See,  also,  Seoti  v.  Beeker, 
3  Pr.  R.,  373 ;  Doty  v.  Proton,  ib.,  375. 

g.  Where  an  appeal  had  been  dismissed  with  costs,  and  U)e  costs  had  not  been 
paid,  and  the  appellant  entered  another  appeal,  the  reapondent  moved  to  stay  the 
proceedings  on  the  second  appeal  until  the  costs  of  the  first  were  paid,  the  ooort 
granted  the  motion.  And  per  Bronson,  Ch.  J.,  two  successive  appeals  in  the  tamt 
case,  like  two  actions  for  the  same  cause,  tend  to  vexation.  Dreeoer  v.  Brooke^  5 
Pr.  R,  75. 

h.  A  voluntary  dismissal  or  abandonment  of  an  appeal,  la  no  bar  to  a  ftirther 
appeal  by  the  same  party,  within  the  time  prescribed  by  the  statute.  Crmftof.  Ives, 
Court  of  Appeals,  October,  1852. 
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tf.  This  Motion  does  not  apply  to  an  order  made  out  of  court  upon  notice  ;  ancli 
an  ord«r  muit  be  regarded  as  an  order  at  special  term.  Follett  v.  Weed,  3  Pr.  R., 
360. 

b.  This  section  extends  to  an  order  to  examine  a  defendant  in  proceedings  sup- 
plementary to  an  execution.    Lindsay  v.  Sherman,  1  Code  Rep.  N.  S.,  25. 

e.  A  motion  to  vacate  an  order  made  by  a  justice  of  the  supreme  court,  out  of 
conrl^  for  a  defendant  to  submit  to  examinatioo,  &o.,  pursuant  to  sections  292,  298, 
may  be  made  to  the  justice  who  granted  the  order,  or  any  other  justice  of  the  same 
courL     Blake  v,  Loey,  6  Pr.  R.,  108. 

§  325.  [273.]  JSnsiing  suits.     Who  may  appeal. 
Anj  party  aggrieved  may  appeal  in  the  cases  prescribed  in 
this  title. 

d.  The  code  changes  the  mode  of  reviewing  judgments,  but  not  the  principles  by 
which  such  review  shall  be  governed,  aud  it  was  and  is  a  general  rule  that  only  the 
party  who  is  aggrieved  by  the  judgment  can  apply  to  reverse,  and  the  party  in 
whose  favor  the  judgment  is  pven  cannot  be  aggrieved  by  it,  and  consequently 
cannot  apply  to  reverse  iu    Fairbanks  v.  Corliee,  1  Abbott,  155. 

e.  The  former  practice  under  the  revised  statutes  as  to  writs  of  error,  does  not 
apply  in  cases  of  appeal  under  the  code.  Under  ssi  325  and  366  of  the  code,  any 
one  of  several  parties  conceiving  himself  aggrieved  by  the  judgment  may  appeal, 
wbecher  his  co-plaintiffii  or  eo-defendants  join  in  the  appeal  or  not.  Mattison  v. 
Jonas,  9  Pr.K,  152. 

/.  A  writ  of  error  [an  appeal]  is  a  statutory  remedy,  and  must  be  strictly  pur- 
sued ;  and  a  party  seeking  the  benefit  of  the  writ  must  bring  himself  and  his  case 
wiibin  the  statute.     Overseers  of  Clayton  v.  Beedle,  1  Barb.,  11. 

g.  A  writ  of  error  [an  appeal]  cannot  be  brought  upon  a  judgment  in  a  personal 
action  by  any  person  other  than  the  party  against  whom  the  judgment  was  recovered, 
or,  in  ease  of  his  death,  by  his  personal  representatives,     lb, 

h  There  is  no  privity  between  overseers  of  the  poor  who  have  brought  a  suit  in 
their  official  character,  and  their  successora  in  office,  which  will  enable  the  latter  to 
faring  a  writ  of  error  [an  appeal]  upon  the  judgment  recovered  in  that  snit.    lb, 

t.  Nor  can  ftnch  successors  be  substituted  as  parties  in  a  writ  of  error  [an  appeal] 
pending  at  the  time  of  their  election,  or  afterwards  brought  in  the  names  of  the  pre- 
viooa  overseers.    lb, 

j.  Can  an  appeal  be  brought  by  one  of  several  plaintiffii  or  defendants  T  Formerly 
when  all  the  plaintiffii  or  defendants  to  a  suit  did  not  wish  to  prosecute  an  appeal  or 
a  writ  of  error,  or  would  not  unite  in  doing  so,  any  one  of  them  might  talie  an  appeal 
or  aoe  out  a  writ  of  error  in  the  names  of  all,  and  if  the  others  refused  to  oome  in  and 
join  with  him  in  the  assignment  of  errors,  there  might  be  a  judgment  of  severance  as 
to  thaoiy  alter  which  he  might  prooeed  in  his  own  name  alone.  0  Bac.  Abr.,  Sum* 
mans  and  Severance^  B. ;  1  Aroh.  Pr.,232;  Kain  v.  Oraydon,  6  Blaokf.,  138.  And 
in  the  case  of  a  judgment  ata  law  against  these  defendants,  a  writ  of  error  sued  out  by 
one  of  them  in  his  own  name  only,  was  dismissed  on  the  ground  that  the  writ  should 
have  been  issued  in  the  names  of  all  the  defendanti.  Williams  v.  Bank  of  U,  <S.,  11 
'Wheat,  414;  and  in  the  ease  of  a  decree  in  chancery  against  six  defendants,  an 
appeal  in  the  name  of  two  of  them  only  was  dismissed  on  the  same  ground.  Omings 
V.  Kir^annon,  7  Peters,  399.  But  where  judgment  was  given  against  several 
dafendanCs,  and  one  or  more  of  them  died,  the  writ  of  error  might  be  brought  by  the 
sorvivors.  And  in  trespass  against  several,  if  one  was  acquitted  and  there  was  judg- 
ment against  the  others,  those  against  whom  judgment  was  rendered  might  bring  a 
writ  of  error  without  joining  the  defendant  who  was  acquitted,  for  he  could  not  say 
the  judgment  was  to  his  damage.    2  Wm.  Saund.     101  e,  note ;  2  Tidd,Pr.,  1082. 

k.  Where  a  party  to  an  appeal  dies  after  the  return  is  filed  in  the  court  of 
appaala,  that  court  having  thereby  obtained  jurisdiction,  has  the  power  to  allow  the 
le^  repreaentatives  of  snch  deceased  party  to  be  substituted  in  his  place.   Hastings  v. 
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MeKinley,  8  Pr.  R.,  175.    In  that  case,  aAer  the  return  was  filed  in  the  oeont  of 
appeals,  the  reepondeDt  died,  and  his  execntriz  applied  to  be  sabstitotod  in  bis  stead; 
H  was  objected  that  the  motion  for  substitution  abonld  have  been  to  the  coort  below; 
but  per  Curiam^  *'  This  court  havini;  juriediction  to  review  the  judgment  below,  and 
haying  obtained  possession  of  the  caose,  most  in  the  nature  of  things  pooaess  all  sneh 
powers  as  are  necessary  to  render  the  jurisdiction  effectual.    Among  other  powers 
thus  necessary,  is  that  of  determininjr  what  parties  ought  to  be  before  the  oonrt,  and, 
in  ease  of  any  defect  arising  after  jurisdiction  is  acquired,  of  remedying  that  defect 
Section  121  of  the  code  seems  not  to  hsTe  been  intended  io  apply  in  terms  to  thii 
court ;  for  it  is  difficult  to  see  how  in  any  case  a  supplemental  complaint  conid  bean 
appropriate  method  of  bringing  in  new  parties  here.    Section  469  of  the  code  eea* 
tioups  in  force  the  practice  of  the  courts,  where  that  practice  waa  not  inoonsisieot 
with  the  provisions  of  the  code.    Under  this  prorision,  I  think  the  former  practice  of 
the  court  for  the  correction  of  errors  most  goFerUf  where  neither  the  roles  of  the 
court  nor  the  provisions  of  the  code  are  inconsistent  therewith.    Roger9T.  PalUrmmf 
(4  Paige  413),  shows  that  in  that  court,  where  an  abatement  occorred  after  that 
court  became  possessed  of  the  cause,  the  representatives  of  the  deceased  party  mij^t 
apply  by  )ietition  for  an  order  that  the  appeal  should  stand  revived  in  their  naoies ; 
and  that  mode  of  procedure  is  most  convenient,  and  most  in  harmony  with  the 
practice  pointed  out  in  the  code  for  the  ^revival  of  saiti  b  the  court  of  origiasl  jvis- 
diction.     We  might,  perhaps,  proceed  to  hear  the  cause,  and  render  jodgnMat  as  of  a 
time  prior  to  the  death  of  the  respondent,  leaving  the  revivor  to  take  place  in  the 
coort  below,  after  our  judgment  shall  be  remitted;  but  we  are  aalisfied  that  the 
course  before  pointed  out  is  most  convenient,  and  will  beat  inaure  the  protection  sf 
the  rights  of  all  the  parties  in  interest." 

§  326.  [274.]  listing  suits.  Parties^  how  designated  on 
appeal. 

The  party  appealing  shall  be  known  as  the  appellant,  and 
the  adverse  party  as  the  respondent.  Bat  the  title  of  the  ac- 
tion shall  not  be  changed  in  consequence  of  the  appeal. 

a.  This  section  is  said  to  apply  only  to  the  names  of  the  parties,  and  not  to  the 
name  or  style  of  the  court,  and  therefore  in  all  proceedings  on  appeal  in  the  court  of 
appeals,  the  pspers  must  be  entitled  in  that  court,  and  not  in  the  coort  from  ths 
decision  of  which  the  appeal  is  brought.    Clickman  v.  Cliekman^  1  Code  Rep.,  98. 

§  327.  [275.]  (Amended  1849.)  Existing  suits.  Appeal^ 
how  made. 

An  appeal  must  be  made  by  the  service  of  a  notice  in  writ- 
ing on  the  adverse  party,  and  on  the  clerk  with  whom  tiie 
judgment  or  order  appealed  from  is  entered,  stating  the  appeal 
from  the  same  or  some  specified  part  thereof."^  When  a  party 
shall  give,  in  good  faith,  notice  of  appeal  from  a  judgment  or 
order,  and  shall  omit  through  mistake,  to  do  any  other  act 
necessary  to  perfect  the  appeal  or  to  stay  proceedings,  the  coQit 
may  permit  an  amendment  on  such  terms  as  may  be  just. 

&.  This  section  corresponds  to  section  275  in  the  code  of  1848«    la  the  cods  of 
1848  the  section  stopped  at  the  point  where  the  aaUrUk  is  placed. 

c.  Upon  this  section,  as  it  stood  in  the  code  of  1848,  where  ■  notice  of  sppssi, 
which  stated  that  the  defendant  appealed  **  from  the  jndgiBient  entwed  in  thiaaetiia 
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to  ihd  geoeral  term,''  wm  objected  to^  the  oonrt,  Harris,  J.,  raid,  "  Such  a  notice  is 
I  think,  a  sofficieut  coniplianc«  with  the  requirement  of  the  code.  It  was  not,  I  ap- 
prehend, imeuded  to  r«'quire  that  the  notice  of  appeal  fihoold  be  more  specific  than 
was  required  upon  appealing  from  a  decree  or  order  in  chancery ;  and  there  it  was 
never  required  that  the  grounds  of  the  appeal  should  be  slated  in  the  notice.  It  is 
enough  if  the  notice  specify  what  part  of  the  judgment  it  is  intended  to  review  upon 
the  appeal.     WiLon  v.  Allen^  3  Pr.  R,  372. 

a.  The  appeal  is  not  made  .until  the  service  of  the  notice  on  the  clerk ;  and,  there- 
fore,  the  notice  of  appeal  must  be  served  as  well  on  the  clerk  as  on  the  respondent 
within  the  times  respectively  prescribed  by  sections  331,  332.  WettcoU  t.  Piatt,  1 
Code  Rep.,  lUO. 

h.  The  deposit  of  a  notice  of  appeal  in  the  post-office  on  the  last  day  for  bringing 
the  appeal,  and  when  such  notice  is  not  received  by  the  party  to  whom  sent  until 
after  the  time  to  appeal  has  expired,  is  in  time ;  but  a  like  serAce  on  the  clerk  is  net 
in  time,  and  is  irregular.  But  the  court  has  power  to,  and  will,  in  such  a  case,  order 
th>«t  the  notice  be  deemed  sufficient,  so  as  to  give  the  party  the  benefit  of  his  appeal. 
Crittenden  v.  Adami,  I  Code  Rep.  N.  S.,  21. 

e.  Notice  of  appeal  should  be  served  on  the  attorney  of  record  in  the  court  below, 
aot  on  the  party.     lb. 

d.  The  service  of  snch  notice  being  a  jurisdictional  question,  the  party  can  take 
advantage  of  it  at  any  time,  if  he  has  nut  appeared  so  as  to  give  jurisdiction  in  the 
ease,    lb, 

e.  Where  such  service  was  made  upon  the  party  only  who  had  not  appeared,  so 
as  to  give  the  court  jurisdiction,  held,  that  the  appeal  was  a  nullity.  Tripp  v.  DeBow, 
3  Code  Rep.,  163 }  5  Pr.  R.,  114. 

/.  "  It  is  true,  section  327  allows  amendments  in  cases  of  appeal ;  but  it  provides, 
as  a  stsie  qua  non,  that  the  party  shall  have  (riven,  in  good  faiths  notice  of  appeal. 
And  where  there  is  a  failure  to  give,  in  eood  faiths  notice  of  appeal,  there  can  be  no 
amendment  allowed."  The  People  v.  Eldridsre,  7  Pr.  R.,  108.  And,  therefore,  where 
a  party  intending  to  appeal  under  sections  351  to  371,  omitted  to  serve  his  notice  of 
appeal  within  twenty  days  after  the  judgment,  as  required  by  section  353, — but  he 
had  given  a  verbal  notice  of  appeal  within  the  time  prescribed, — it  was  held,  that  the 
verbal  notice  *'  cannot  affect  the  question  ;'*  and  as  to  amending  under  section  327,  it 
is  said,  '*  There  is  nothing  to  amend,  nor  to  amend  by.  If  the  notice  had  been  served, 
and  had  been  defective  in  some  matter  or  furm,  or  perhaps  of  substance,  I  could  un- 
derstand what  is  meant  by  amending.  But  here  is  no  notice,  and  the  party,  under 
the  head  of  amendments,  asks  to  bring  an  appeal  after  the  time  limited  by  statute  has 
expired.  This  no  court  has  authority  to  do,  in  my  ju(*gment.  We  may  juct  as  well 
extend  the  time  for  brini;ing  an  action,  beyond  the  period  fixed  by  the  statute  of  lim- 
itations, or  order  an  execution  to  run  beyond  the  time  fixed  for  the  lien  of  a  judg- 
ment.'*   lb. 

See  the  Rules  of  Court  of  Appeals,  in  Appendix ;  and  notes  to  sections  332,  334, 
and  341. 

§  828.  [276.]  Moisting  suits.  Clerk  to  transmit  papers  to 
appellate  court. 

Upon  the  appeal,  allowed  by  the  second  and  third  chapters 
of  this  title,  being  perfected,  the  clerk  with  whom  the  notice 
of  appeal  is  filed,  shall,  at  the  expense  of  the  appellant,  forth- 
with transmit  to  the  ap  pellate  coart  a  certified  copj  of  the  no 
tice  of  appeal  and  of  the  jadgment-roll. 

f.  A  qoestion  having  arisen  as  to  the  order  on  the  calendar  of  appeals  from  infe- 
ilor  oonrts.  the  supreme  court,  in  general  term  at  Albany,  directed  that  snch  eases 
ahottld  have  priority  from  the  date  of  the  filing  the  return  of  the  oonrt  below,  in  anil- 


616  APPEALB.  [§§329,380. 


ogy  to  the  pnietioe  of  the  eoort  of  appeali,  and  to  the  former  pnetiee  on  wfita  fif  < 
in  the  inpreme  coart.  The  papers  are  tranamitted  to  the  appellate  conri  by  being 
filed  with  the  clerk  of  the  aapreme  court  io  the  proper  oonnty ;  and  then  this  eoart 
baa  jnrisdicUon  of  the  case,  and  from  that  time  the  caoae  shonld  have  priority.  3 
Code  Rep.,  41. 

a.  Where  the  certified  copy  of  the  notice  of  appeal  and  jndgment  roll  wmitUd 
the  word  *'copy,"  and  the  niiroe  of  the  clerk,  and  wae  objected  to  on  that  gronad, 
the  court  permitted  an  amendment    Lannng  t.  RuBiell,  4  Pr.  R.  3l3. 

See  Rules  of  Court  of  Appeals,  Rule  3. 

§  329.  [277.]  JEcisting  ^uits.  Intermediate  orders  affecting 
the  jvdgment  may  he  reviewed  an  the  appeal. 

Upon  an  ap^al  from  a  jadgment,  the  coart  may  review 
any  intermediate  order  involving  the  merits  and  neceesarily 
affecting  the  judgment. 

6.  If  in  an  inferior  court  an  answer  containingr  a  legitimate  defence  bas  beeo 
stricken  out,  the  order  striking  it  out  involves  the  merits,  and  may  be  reversed. 
Covlei  V.  CowleBf  9  Pr.  R.,  361. 

c.  An  order  denying  a  motion  to  stay  the  trial  of  a  cause  until  the  decision  of 
another  cause,  is  not  an  order  involving  the  merits,  and  is  not  reviewable  on  an  ap- 
peal from  the  final  judgment    Jame»  v.  CkalmtrM,  2  Selden,  209. 

As  to  an  order  affecting  the  merits,  see  note  to  section  349. 

§  330.  [278.]  (Amended  1849.)  Etieting  suits.  Judgment 
on  appeal. 

Upon  an  appeal  from  a  judgment  or  order,  the  appellate 
court  may  reverse,  affirm,  or  modify  the  judgment  or  order  ap- 
pealed frpm,  in  the  respect  mentioned  in  the  notice  of  appeal, 
and  as  to  any  or  all  of  the  parties,  and  may,  if  necessary  or 
proper,  order  a  new  trial.  When  the  judgment  is  reversed  or 
modified,  the  appellate  court  may  make  complete  restitution 
of  all  property  and  rights  lost  by  the  erroneons  judgment 

d*  On  an  appealf  onlj  snch  parts  of  the  judgment  as  are  appealed  from  can  be 
reviewed.    KeUty  v.  We$Urnt  2  Coms.,  500. 

e.  "  Although  the  language  of  the  section  is,  f'  may  make  reffitttfion,"  I  enter- 
tain no  doubt  that  the  true  construction  is,  to  require  the  sppellate  court  to  makeeaeh 
restitution  in  all  proper  oases.  There  is  a  class  of  cases  where  it  would  or  might  be  im- 
proper to  order  restitution;  such,  for  instance,  as  where  the  judgment  appealed  from 
is  reversed  and  a  new  trial  granted.  In  such  case,  the  court  has  a  discretion  in  rela- 
tion  to  granting  costs,  and  as  the  judgment  is  not  final,  there  is  no  restitntion  to  be 
ordered.  But  where  the  judgment  of  the  appellate  court  is  the  end  of  the  actios, 
and  no  new  trial  ia  ordered,  I  think  it  is  imperative  open  the  court  to  order  rettitatioB 
of  all  the  appellant  has  lost.  Therefore,  in  a  case  on  appeal  to  the  aopreme  court, 
where  the  judgment  of  the  justice  and  the  county  court  are  both  reversed,  complete 
restitution  cannot  be  made  to  the  appellant  short  of  paying  him  his  oosta  of  defend- 
ing the  action  before  the  justice,  and  of  prosecuting  the  appeal  before  the  county, 
court,"  together  with  his  costs  in  the  supreme  court.  Ettut  v.  Baldwin,  9  Pr.  R, 
80. 

/.  On  the  reversnl  of  a  judgment  of  a  district  court,  the  appellant  ia  entitled  to 
have  inserted  in  his  costs  of  sppeal  such  costs  as  he  would  have  been  entitled  to  had 
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a  proper  jodgment  been  entered  in  the  court  below.  Jacks  r,  Darrin^  1  Abbott, 
33*2.  It  wfts  a  right  given  him  by  statate  of  which  he  was  deprived  by  the  errone- 
ous jodgment  below,  and  of  which  the  coart  should  make  reelitntiou  by  ordering  it 
now  to  be  paid. 

a.  When  a  jadgroent  for  the  plaintiff  in  the  marine  or  juttiee'e  court  ie  roTeraed, 
ID  the  New  York  common  pleas  on  appeal,  without  any  award  of  judgment  final 
for  the  defendant  upon  the  merits,  such  reversal  is  not  conclusive  of  the  rights  of  the 
parties,  and  in  such  case  the  costs  incurred  by  the  defendant  ill  his  defence  in  the 
court  below,  cannot  be  allowed  him  and  included  in  the  judgment  of  reversal  in  the 
appellant  court.  Whether  such  costs  should  be  allowed  to  the  appellant  (on  appeals 
from  these  courts)  when  the  appellate  court  not  only  reverse  the  judgment  but  also 
order  a  judgment  final  for  the  appellant  upon  the  merits  ? — ElUrt  v.  Kelly ^  10  Pr. 
R,,  392. 

ft.  The  court  of  common  pleas  for  the  city  and  county  of  New  York  have  uni- 
formly held  that  the  portion  of  section  330  which  authorizes  the  appellate  court  to 
grant  a  new  trial,  has  no  application  to  appeals  from  the  marine  and  district  courts 
of  the  city  of  New  York.     lb. 

e.  An  appellate  conrt,  in  reviewing  a  judgment  upon  a  ease  made  at  the  trial,  is 
not  aathorizeid  to  reverse  the  judgment  and  render  a  final  judgment  against  the  party 
who  prevailed  in  the  court  below.  It  can  only  order  the  judgment  reversed  and  a 
new  trial.    A$ior  v  Lamoreux^  4  Selden,  107. 

d.  A  judgment  cannot  be  affirmed  as  to  a  part  of  the  amount  recovered  and  re- 
rersed  as  to  the  residue,  where  a  new  trial  is  ordered  as  to  the  part  which  is  reversed. 
Story  y.  New  York  and  Harlem  A.  R,  Co,,  2  Selden,  86. 

€.  Where  a  judgment  entered  at  special  term  is  appealed  to  the  general  term, 
and  is  there  affirmed,  a  new  judgment  should  not  be  entered.  Eno  v.  Crooke^  6  Fr. 
R..  460  ;  De  Agreda  v.  Mantel,  1  Abbott,  130.  The  simple  judgment  of  affirmance 
with  the  award  of  costs  (if  any)  should  be  attached  to  the  original  roll     Ih. 

f.  It  0  improper  to  enter  up  two  judgments  in  the  same  court  for  the  same  de- 
mand. 

g»  On  an  appeal  from  the  special  to  the  general  term,  if  the  appeal  be  dismissed, 
the  judgment  should  be,  It  is  ordered  and  adjudged  that  the  appeal  be  dismissed 
and  jodgment  affirmed  with  costs,  and  that  the  respondent  have  execution  for  such 
costs  when  adjusted  and  inserted  in  the  entry  of  the  judgment  De  Agreda  y. 
Mantel,  I  Abbott,  133. 

A.  Upon  appeal  to  the  general  term  the  judgment  may  be  reversed  as  to  one  de- 
fendant who  appeals  without  affecting  the  judgment  as  to  another  defendant  who 
does  not  appeal  In  cases  where  a  several  judgment  below  would  lie  proper.  Oeraud 
y.  Stagg,  10  Fr.  R.,369  ;  see  Farrel  v.  Calkins,  10  Barb.,  348,  in  note  to  section 

347.  p.  528,  foeL 

i.  Jodgment  on  an  appeal  to  the  general  term  cannot  be  rendered  as  of  a  day 
aobsequent  to  the  death  of  a  party  appellant  or  respondent,  but  it  may  be  rendered 
as  of  a  day  prior  to  soch  decease,  and  on  which  the  court  was  in  session  and  could 
have  beard  the  appeal.    De  Agreda  y.  Mantel,  1  Abbott,  130. 

§  331.  [279.]  Existing  suits.  Ceftain  appeals  to  he  within 
two  years. 

The  appeal  allowed  by  the  second  and  third  chapters  of 
this  title  most  be  taken  within  two  years  after  the  judgment. 

j.  The  code  prescribes  the  time  within  which  an  appeal  may  be  taken  from  the 
-speoial  to  the  general  term,  and  it  is  not  in  the  power  of  the  court  to  extend  that 
period,  or  to  allow  an  appeal  where  the  time  has  been  suffered  to  expire.  (Code,  ss. 
332,  405.)  As  the  legislature  has  seen  fit  to  deny  to  the  courts  the  power  to  relieve 
a  party  from  the  consequences  of  an  omission  to  appeal  within  the  period  allowed  by 
law,  it  was  obviously  improper  for  the  supreme  court  iu  this  ease  to  attempt  to  efieet 
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the  MOM  thing  indirMtly  by  offerioff  a  new  dais  to  llie  judgoMiit."    Hmmpkreff  ▼. 
Ckttmb$rlain,  1  Keroan,  274.    Deoio,  J. 

a.  An  appeal  caonot  be  taken  on  til  after  entry  of  the  judgment  appealed  fram. 
Bradley  ▼.  Van  Zandt,  3  Code  Rep.,  217.  MeMahon  v.  Harrimm,  5  Pr.  R.,  360. 
Bot  it  mey  be  teken  at  any  time  on  the  eame  day  thut  the  jadgroent  ie  eDiered,  end 
in  that  ease  the  court  wiU  not  inquire  which  was  the  first,  the  entry  of  the  jodgmest 
or  the  takiog  the  appeal.    Blydenburg  ▼.  Coiheal^  ib.,  216. 

h.  If  the  party  in  whose  favor  judgme at  is  rendered  omit  to  perfect  his  judgment, 
the  other  party  may  compel  him  to  do  so,  in  order  that  an  appeal  roay  be  brought. 
B'k  Oeneta  ▼.  Hotehkiu,  1  Code  Rep.  N.  S.,  153;  5  Pr.  R.,  478  ;  LemtUh^  w. 
Mayor  of  New  York,  1  Code  Rep.  N.  a,  111. 

e.  An  affidavit  of  jasiification  made  by  the  sureties  upon  an  appeal  to  the  eenrt 
of  appeals^  will  be  sufficient  to  render  the  appeal  effiictoal  if  it  states  that  the  sureties 
are  each  worth  double  the  amount  of  the  judgment.  But,  in  order  to  stay  the  pro- 
ceedings upon  the  judgment,  the  sureties  most  also  justify  in  doable  the  amoont 
($250)  required  to  be  inserted  in  the  undertaking,  to  cover  the  costa  of  the  appeal. 
Newton  v.  Harris,  1  Code  Rep.  N.  S.,  191. 

d.  The  code  precludes  the  court  from  enlarging  the  time  to  appeal.  RtwouU  v. 
Harriot  2  Code  Rep.,  71 ;  Enoa  v.  Thomas,  1  Code  Rep.,  N.  S.,  67;  Lisdsey  v. 
Almy,  ib.,  139;  Rowell  v.  MeCortniek,  ib.,  73;  And  see  Traver  ▼.  ^i2eerflst<,2 
Code  Rep.,  96. 

e.  A  stay  of  proceedings  on  the  judgment  does  not  extend  the  time  to  appeal. 
Renouil  v.  Harriay  supra. 

/.  The  time  to  appeal  commences  to  run  from  the  making  the  final  order  or  jodg- 
ment  appealed  from,  and  not  from  the  time  of  docketing  the  judgment  roll.  Beeik 
of  Geneva  v.  Hotehkieo,  1  Code  Rep.  N.  S.,  153 ;  5  Pr.  R,478 ;  Woolen  Manufac- 
turing Co,  V.  Towneend,  1  Code  Rep.  N.  S.,  415. 

g.  The  order  for  final  judgment  in  the  supreme  court  was  entered  in  May»  1849 ; 
but  the  judgment  was  not  perfected  (docketed)  until  December  4,  1B49.  Notiee  of 
appeal  to  the  court  of  appeals  was  served  December  3,  1651.  The  respondent  moved 
to  dismiss  the  appeal  as  not  having  been  taken  within  two  years  after  the  judgment 
appealed  from.  The  appellant  read  an  affidavit  that  the  respondent  had  never  served 
the  appellant  with  a  copy  of  any  order  of  the  final  determination  or  judgment  of  the 
supreme  court.    The  court  granted  the  motion.     WelU  v.  Dan  forth,  7  Pr.  R.,  197. 

§332.  [280.]  (Amended  1849.)  Other  o^ppedh  within  thirty 
days. 

The  appeal  allowed  by  the  fourth  chapter  of  tiiis  title,  most 
be  taken  within  thirty  days  after  written  notice  of  the  judg- 
ment or  order  shall  have  been  given  to  the  party  appealing. 

See  note  to  preceding  section. 

A.  The  time  for  appealing  nnder  this  section  doe*  not  begin  to  run  until  the  jodf- 
ment  is  entered,  which  does  not  mean  entered  on  the  minutes,  at  the  special  term, 
bnt  entered  in  the  judgment  book  and  ftrfeeted,  Bentley  v.  Jones,  3  Code  Rep.r 
37. 

t.  The  judgment  cannot  be  oonsidered'as  enlered  within  the  meaning  of  this  sec- 
tion vn  til  it  is  fer/eefed    Jb. 

j.  The  jud  gment  cannot  be  entered  nntil  the  costs  are  ascertained,  for  the  costs 
are  to  be  inserted  in  the  entrv  of  judgment  (a  31  I)l  And  nntil  the  amount  of  dam- 
ages jsnd  costs  are  asoertaiuea,  the  party  cannot  draw  the  undertaking  required  by 
■eotion  335.    Harris  v.  Bennett,  3  Code  Rep.,  23. 

k.  If  the  prevailing  party  negleot  to  complete  his  judgment*  when  the  otber 
party  is  desirous  to  appeal  to  obtain  a  speedy  decision,  the  course  of  the  Utter  is  to 
aolUy  the  former  to  perfect  his  judgment  for  that  purpose ;  and  if  he  do  not  peifwt 
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H  in  a  ntMiiaUe  time,  the  ooart  will,  on  motion,  compel  bim  to  do  so,  with  ootti, 
QoleH  oome  good  cause  for  the  delay  be  shown.  Lentihon  y.  Mayor  of  New  York^ 
1  Code  Rep.  N.  S.,  Ill ;  Bank  of  Geneva  v.  Hotehkiety  ib.,  153. 


Chapter  II. 

Appeals  to  the  Court  of  Appeals. 

SccnoN  333.    In  what  cases. 

334.  On  any  appeal  security  must  be  given  to  pay  costs  and  damages,  not 

exceeding  (250,  or  deposit  made,  on  less  waived. 

335.  On  jodgmeut  for  money,  security  to  stay  execution. 

336.  If  judgment  be  to  deliver  documents,  they  must  be  deposited. 

337.  If  to  execute  conveyance,  it  must  be  executed  and  deposited. 

338.  Security  where  judgment  is  to  deliver  property  for  a  sale  of  mort- 

gaged premises. 

339.  Stay  of  proceedings  upon  security  given. 

340.  Undertakings  may  be  in  one  instrument,  or  several. 

341.  Security  to  bo  approved  and  to  justify 

343.    Perishable  property  may  be  sold,  notwithstanding  appeal . 
343.     Undertaking  must  be  filed. 

§  333-  [282.]  Mststing  suits.    In  what  cases. 
An  appeal  may  be  taken  to  the  court  of  appeals,  in  the 
eases  mentioned  in  section  eleven. 

M.  When  the  matter  was  deoided  before  the  1st  of  July,  1848,  the  right  to  a  re- 
view, the  time  within  which  the  proceeding  must  be  commenced,  and  the  form  of 
proseonting  it  from  beginning  to  end,  all  depend  upon  the  old  law.  But  when  the 
mmttar  is  ^ided  after  the  Ist  of  July,  1848,  whether  the  suit  was  commenced  before 
or  alter  that  day,  the  right  to  appeal,  the  time  within  which  the  appeal  must  be  taken, 
and  the  mode  of  procedure,  all  depend  upon  the  code.  Jfoyor,  ^c.  of  Neu>  York, 
T.  Schermerhom,  1  Code  Rep.,  109  ;  Spalding  v.  Kingelandy  ib.,  110 ;  Selden  t. 
Verwulya,  ib.  5    Butler  t.  Miller,  ib ;  Lake  ▼.  Oibeon,  3  Pr.  R.,  420. 

1^  The  court  of  appeals  cannot  reyiew  the  determination  of  the  supreme  or  supe- 
rior ooort  at  a  general  term,  denying  a  new  trial  after  a  Terdict,  except  upon  a  bill 
of  exoeptions  taken  on  the  trial,  or  a  special  verdict  presenting  questions  of  law.  An 
exception  to  its  decision  at  a  general  term  amoanta  to  nothing.  McCraeken  t.  Choi- 
well,  4  Stldm,  133. 

«.  Where  oertain  facts  were  found  specially  by  the  jury, and  the  justice  oon- 
dnctmg  the  trial  ordered  judgment  pro  forma  for  the  plaintiff*,  with  liberty  to  the 
defen&its  to  appeal  to  the  general  term  on  a  special  case,  and  with  liberty  to  the 
court  to  enter  such  judgment  as  they  may  see  fit,  and  to  adjust  the  verdict  to  it,  and 
tlie  conrt  at  general  term  rendered  a  judgment  against  the  plaiotiflT,  it  was  held  that 
the  conrt  of  appeals  could  not  review  it.    Ib. 

§  334.  [283.]  On  any  appeal  security  must  he  given  to  pay 
costs  and  damages^  not  exceeding  $250,  or  deposit  made^  unless 
waived. 

To  render  an  appeal  effectual  for  any  purpose,  a  written 
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undertaking  must  be  executed  on  the  part  of  the  appellant,  by 
at  least  two  sureties,  to  the  effect  that  tlie  appellant  will  pay 
all  the  costs  and  damages  which  may  be  awarded  against  him 
on  the  appeal,  not  exceeding  two  hundred  and  fifty  dollars ; 
or  that  sum  must  be  deposited  with  tbe  clerk  with  whom  the 
judgment  or  order  was  entered,  to  abide  the  event  of  the  ap* 
peal.  Sach  undertaking  or  deposit  may  be  waived  by  a  writ- 
ten consent  on  the  part  of  the  respondent. 

a.  Where  in  aa  action  agaioat  eeveral  defendants  who  defended  aeparatdj  the 
jodfl^inent  of  the  court  below  was  that  one  defendant  {Lynet)  recover  against  the 
plaintiff  |(2,008  78»  and  that  the  other  defendants  recover  against  the  plaintiff 
(413  93.  There  was  bnt  one  j  adgnent  record.  The  plaintiff  appealed  to  the  eovt  of ap« 
peals,  and  gave  one  undertaking  to  recover  the  two  snma  adjadged  to  the  defeadaots, 
and  another  undertaking  to  pay  ail  costs  and  damagea  which  might  be  awarded 
against  him  on  the  appeal,  not  exceeding  (250.  On  motion  to  diamisa  the  appeal 
on  the  ground  that  there  shoold  have  been  two  nndertakinga  in  the  som  of  ^SO 
each,  one  to  Lynes,  and  one  to  the  other  defendants,  the  court  denied  the  motioii,  and 
held,  that  as  there  was  but  one  judgment,  though  it  was  for  two  snma.  and  as  the 
appellant  had  given  security  for  both  those  sums,  and  an  undertaking  K>r  aU  oosla, 
dra.,  not  exceeding  (350,  there  had  been  a  full  compliance  with  the  statate.  Smith 
V.  Lynet,  4  Pr.  R.,  209 ;  and  see  note  to  section  338. 

b.  On  an  appeal  from  two  orders,  an  undertaking  in  the  sum  of  $250  is  not  anffi- 
oient ;  but  the  undertaking  may  be  amended.  Sehermerhorn  v.  Anderson,  9  Cade 
Rep.,  2. 

e.  Where  an  appellant  from  a  judgment  directing  the  payment  of  money,  gave 
an  undertaking  to  pay  the  amount  of  the  judgment  and  **  all  damages  awarded  against 
the  appellant  upon  the  appeal,"  but  made  no  mention  of  "  cottt,"  it  was  held  on  mo- 
tion to  dismiss  the  appeal,  that  the  undertaking  did  not  comply  with  the  requireoant 
of  this  section  (334),  and  that  the  appeal  was  not  effectual  for  any  purpose.  Lsng- 
ley  V.  Warner,  I  Code  Rep.,  Ill ;  3  Pr.  R.,  363 ;  Wtisoa  v.  AlUn,  3  ib,  369. 

d.  Can  the  court  allow  a  new  undertaking  to  be  filed  nunc  pro  tune  7     H,    Saeh 

a  power  was  in  effect,  although  not  in  express  terms,  exercised  by  the  supreme  court 

•  in  Harris  v.  Bennett,  3  Code  Rep.,  23 ;  where  on  a  motion  to  usmisa  an  appeal  Ibr 

a  defect  in  the  undertaking,  the  court,  Bdmonds,  J.,  ordered  a  new  underUduag  to 

be  filed.    See  section  339.  « 

e.  A  statute  of  the  State  of  Mississippi  allows  an  appeal  **upon  the  appellant  giv- 
ing bond  with  good  and  sufficient  surety  ;*'  and  in  construing  that  statute  it  has  been 
held  that  the  giving  the  bond  is  a  condition  precedent  to  bringing  the  appeal,  and 
that  the  bond  must  be  executed  by  the  appellant.  Hardawey  v.  Biles,  1  Sme.  dt 
M.,  658 ;  Pmrter  v.  Grimshaw,  3  How.,  U.  S.  K,  76. 

/.  If  the  undertaking  substantially  complies  with  the  statute,  and  secures  to  the 
respondent  all  that  the  law  designed  for  him,  it  is  sufficient  Coleman  v.  R/owe,  4 
Sm&  Sb  M.,  747 ;  Smith  v.  Norval,  2  Code  Rep.,  14. 

g.  An  affidavit  of  justification  made  by  the  sureties  upon  an  appeal  to  the  court 
of  appeals  will  be  sufficient  to  render  the  appeal  effectual,  if  it  states  that  the  sure- 
ties are  each  worth  double  the  amount  of  the  judgment  But  in  order  to  stay  the 
proceedings  upon  the  judgment,  the  sureties  must  also  justify  in  double  the  amount 
Q||250)  required  to  be  inserted  in  the  undertaking  to  cover  the  costs  of  the  appeal. 
Newton  v.  Harris,  1  Code  Rep.  N.  S.,  191. 

A.  The  undertaking  on  an  appeal  to  the  court  of  appeals  cannot  be  construed  as 
largely  as  a  bond  on  a  writ  of  error.  That  bond  was  conditioned  to  satisfy  the 
judgment  in  case  it  should  be  affirmed,  and  also  in  case  appellant  failed  to  prose- 
cute his  writ,  or  in  case  the  same  should  be  quashed  or  diseontinued  (Watssn  v. 
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HmtBon,  1  Doer,  S52).    The  aDdertaking  under  the  code  only  eztenda  to  the  case  of 
mn  affirmance  of  the  jadgment    lb. 

a.  "  Perfecting  an  appenl  from  a  judgment  at  special  term  to  the  general  term, 
or  from  a  judgment  of  affirmance  by  the  general  term  to  the  court  of  appeals,  by 
giving  such  an  undertaking  as  stays  all  further  proceedings  in  the  court  below  upon 
the  jodfl^ent  appealed  from,  neither  divests  the  lien  of  either  of  the  judgments  ap- 
pealed Oom,  aor  discharges  the  sureties  ou  the  appeal  first  taken  from  the  special 
to  the  general  term."    ParaoM  ▼.  TraviM^  2  Duer,  662. 

h.  Therefore,  where-,  on  an  appeal  from  a  judgment  at  special  term  to  the  gene- 
.ral  term,  a  sum  of  money  was  deposited  in  lieu  of  an  undertaking,  to  s^y  proceed- 
'Ags  on  the  judgment,  the  judgment  was  affirmed  at  the  general  term,  and  an  ap- 
peal was  taken  to  the  court  of  appeals,  and  perfected  by  giving  an  undertaking  to 
stay  proceeding!  on  the  judgment,  the  appellant  will  not  be  allowed  to  withdraw  the 
warn  deposited  on  the  appeal  to  the  general  term.     lb. 

■ 

§  335.  [284.]  Existing  srdts.  On  jvdgment  for  money  / 
security  to  stay  execution. 

If  the  appeal  be  from  a  judgment  directing  the  payment 
of  money,  it  shall  not  stay  the  execution  of  the  judgment,  un- 
less a  written  undertaking  be  executed  on  the  part  of  the  ap- 
pellant by  at  least  two  sureties,  to  the  effect,  that  if  the  judg- 
ment appealed  from,  or  any  part  thereof,  be  affirmed,  the  ap- 
pellant will  pay  the  amount  directed  to  be  paid  by  the  judg- 
ment, or  the  part  of  such  amount  as  to  which  the  judgment 
shall  be  affirmed  if  it  be  affirmed  only  in  part,  and  all  damages 
which  shall  be  awarded  against  the  appellant,  upon  the  appeal. 

e.  A  judgment  directing  the  satisfaction  of  money  out  of  a  fund  in  court,  is  not 
a  judgment  directing  the  payment  of  money  within  section  335.  Curtis  ▼.  Leatitt, 
I  Abbott,  374;  10  Fr.  R.,  481. 

<i.  The  undertaking  should  state  the  amount  of  the  judgment  appealed  from. 
HarrU  t.  Bennett^  2  Ck>de  Rep.,  23.     See  section  339. 

§  336.  [285.]  (Amended  1849.)  Existing  suits.  If  judg- 
ment he  to  deliver  documents^  they  must  he  deposited. 

If  the  judgment  appealed  from  direct  tbe  assignment  or 
delivery  of  documents,  or  personal  property,  the  execution  of 
the  judgment  shall  not  be  stayed  by  appeal,  unless  the  things 
required  to  be  assigned  or  delivered  be  brought  into  court,  or 
placed  in  the  custody  of  such  officer  or  receiver  as  the  court 
shall  appoint,  or  unless  an  undertaking  be  entered  into  on  the 
part  of  the  appellant,  by  at  least  two  sureties,  and  in  such 
amount  as  the  court,  or  a  judge  thereof,  or  county  judge,  shall 
direct,  to  the  effect  that  the  appellant  will  obey  the  order  of 
the  appellate  court,  upon  the  appeal. 
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§  837.  [286.]  Bdsting  suits.  If  to  execute  conveyance^  U 
must  be  executed  and  deposited. 

K  the  judgment  appealed  from  direct  the  execution  of  a 
conveyance  or  other  instrument,  the  execution  of  the  judg- 
ment shall  not  be  stayed  by  the  appeal  until  the  instrument 
shall  have  been  executed  and  deposit^  with  the  derk  with 
whom  the  judgment  is  entered,  to  abide  the  judgment  of  the 
appellate  court. 

§  888.  [287.]  Existing  suits.  Sectmiy,  where  judgment  is 
to  deliver  jprcfperty  or  for  a  sale  of  mortgaged  premises. 

If  the  judgment  appealed  from  direct  the  sale  or  delivery 
of  possession  of  real  property,  the  execution  of  the  same  shall 
not  be  stayed,  unless  a  written  undertaking  be  executed  on  the 
part  of  the  appellant,  with  two  sureties,  to  the  effect  that  dic- 
ing the  possession  of  such  property  by  the  appellant,  he  will 
not  commit,  or  suffer  to  be  committed,  any  waste  thereon,  and 
that  if  the  judgment  be  affirmed,  he  will  pay  the  value  of  the 
use  and  occupation  of  the  property,  from  the  time  of  the  ap- 
peal until  the  delivery  of  possession  thereof,  pursuant  to  the 
judgment,  not  exceeding  a  sum  to  be  fixed  by  a  judge  of  the 
court  by  which  judgment  was  rendered,  and  which  shall  be 
specified  in  the  undertaking.  When  the  judgment  is  for  the 
sale  of  mortgaged  premises,  and  the  payment  of  a  deficieocj 
arising  upon  the  sale,  the  undertaking  shall  also  provide  (or 
the  payment  of  such  deficiency. 

a.  On  an  appeal  from  a  judgment  for  a  sale  of  mortgaged  premisee,  the  appeHaat 
gave  an  undertttking  pursuant  to  section  334,  and  it  was  held  effeotaal  to  permit  th« 
appeal,  bat  not  to  stay  proceedinga.  FtreiB«n*9  /im.  C«.  •/  Albany  t.  Bay,  2  Cods 
Repi ,  3.    See  section  339. 

§  889.  [288.]  (Amended  1849-1851.)  Existing  suits.  Stay 
of  proceedings^  upon  security  given. 

Whenever  an  appeal  is  perfected,  as  provided  by  sections 
885,  886,  887,  and  838,  it  stays  all  further  proceedings  in  the 
court  below,  upon  the  judgment  appealed  from,  or  upon  the 
matter  embraced  therein ;  but  the  court  below  may  proceed 
upon  any  other  matter  included  in  the  action,  and  not  affected 
by  the  judgment  appealed  from.  And  the  court  helow  fnof/y 
in  its  discretion^  dispense  with  or  limit  the  security  r^uired 
hy  sections  three  hundred  and  thirty-five^  three  hundred  and 
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thirtysissy  and  three  hundred  and  thirty-eigM^  when  the  appd- 
lant  is  an  executor ^  administrator,  trustee,  or  other  person  acting 
in  anotiker'e  rigJU ;  and  may  also  limit  such  security  to  a/n 
anypfwid  not  less  them  fifty  thousand  doUaitf,  in  the  oases  men- 
Honed  in  sections  three  hundred  amd  thirty-si^,  three  hv/nd/red 
and  thirty-seven,  wnd  three  hundred  and  thirty^eight,  where  it 
tooiild  otherwise,  according  to  those  sections,  exceed  that  sum. 

Tbe  amendment  of  185 1,  is  the  addition  of  the  part  in  itaUe. 

a.  In  asinir  the  word  '*  perfected  "  tbe  second  rnle  of  the  oonrt  of  appeals  f<^ws 
this  seetion  of  the  code ;  and,  fdthoogh  there  la  room  for  doubt,  we  think  an  appeal  is 
*'  perfected  "  within  the  meaoin^r  of  the  code  when  the  proper  undertaking,  with  an 
affidavit  of  the  soreties,  has  been  executed,  and  notice  of  the  appeal  has  been  served 
on  the  adverse  party,  and  on  the  clerk  with  whom  the  judgment  or  order  is  entered; 
and  the  dO  days  under  role  2,  and  the  40  days  under  rule  7,  commence  running  from 
thai  time.    Thompson  v.  Blanehard,  4  Pr.  K.,  21 0. 

b.  An  appeal  from  the  judgment  to  the  general  term,  though  accompanied  wiih 
the  proper  undertaking  for  the  payment  of  the  jhdgment  and  the  costs  of  the  appeal. 

does  not,  per  #e,  supersede  an  execution  previoiuly  issued  and  levied  on  personal 
property.    Cook  r,  Diekereon,  1  Duer,  679. 

e.  In  oonstming  a  similar  provision  in  Mississippi  the  court  said,  *'  An  eieentar 
is  entitled  to  an  appeal  without  surety,  when  the  judgment  is  to  affect  only  the  assets 
in  his  bands;  Aliter,  where  he  is  in  a  situation  in  which  a  personal  judgment  can 
be  rendered  against  him.  Ward  v.  Am^ri^n  Colonigation  Soe,,  4  Sme.  and  M., 
670 ;  Seoit  v.  SearU,  1  tS.,  590 ;  Liimey  v.  HoUiday,  3  Ran.,  1. 

§  840.  [289.]  (Amended  1849.)  Existing  suits.  Undertake 
ings  may  he  in  one  instrum^ent  or  several. 

The  undertakings  prescribed  by  eections  834, 335,  336,  and 
338,  may  be  in  ,one  instrameut  or  several,  at  the  option  of  the 
appellant ;  and  a  copy,  including  the  names  and  residence  of 
the  sureties,  must  be  served  on  the  adverse'^party  with  the  no- 
tice  of  appeal,  unless  a  deposit  is  made  as  provided  in  section 
334,  and  notice  thereof  given, 

d.  This  section  in  terms  requires  copies  of  all  undertakings  necessary,  and  which 
the  appellant  intends  to  give,  to  be  served  with  the  notice  of  appeal,  and,  therefore, 
wbare  the  notice  of  appeal  was  given  on  the  7th  of  August,  and  an  undertaking  un- 
der section  334  filed  at  the  same  time,  and  on  the  4th  of  September  following,  an 
undertaking,  pursuant  to  section  335  was  filed,it  was  held,  that  it  should  have  been 
filed  with  the  notice  of  appeal,  and  as  it  was  not  it  did  not  stay  the  proceedings. 
N.  Y.  Central  Jns,  Co,  v.  Safford,  10  Pr.  R.,  344. 

«.  fiut  if  it  be  shown  that  the  omitting  to  file  the  undertaking  in  one  term  wsa 
the  result  of  accident,  the  court  has  power  to  rectify  the  mistake,  and  stay.the  pro- 
ceedings, under  section  327.    lb, 

/,  The  court  will  impose  costs  for  any  disregard  of  this  section.  Beaek  v.  South- 
wcrth^  I  Code  Rep.,  99. 

§  341.  [290.]  (Amended  1849.)   Existing  mils.    Security 
to  he  approved  and  to  justify.  , 

An  undertaking  upon  an  appeal  shall  be  of  no  effect,  un- 
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less  it  be  accompanied  bj  the  affidavit  of  the  sureties,  that  they 
are  each  worth  double  the  amount  specified  therein.  The 
respondent  may,  however,  except  to  the  sufficiency  of  the  sum- 
ties,  within  ten  day#  after  notice  of  the  appeal ;  and  unless  they 
or  other  sureties  justify  before  a  judge  of  the  court  below,  or 
a  county  judge,  as  prescribed  by  sections  195  and.  196,  within 
ten  days  thereafter,  the  appeal  shall  be  regarded  as  if  no  un- 
dertaking had  been  given.  The  justification  shall  be  upon  a 
notice  of  not  less  than  five  days. 

This  ■eotion  ii  substituted  for  sectioD  290  in  the  code  of  1848. 

«.  The  code  of  1848>  inatead  of  requiring  the  undertaking  to  be  aeoonpanied  by 
an  affidavit  of  the  auretiet,  required  it  to  be  epproTed  by  a  judge,  and  it  waa  held  in 
one  reported  case  that  it  waa  not  eaaential  to  the  validity  of  an  undertaking,  thai  it 
be  proved  or  aoknowledged ;  all  that  the  code  required  waa  that  itahonld  be  apprated 
by  a  juatioe  of  the  court,  or  counter  judge.  Nor  waa  it  neceaaary,  in  the  fiiat  m- 
Btance,  that  the  auretiea  ahould  justify.  Wilton  v.  Allen^  3  Pr.  R.,  363.  Bat  ia 
another  caae  under  the  code  of  1848,  it  was  held  that  the  undertaking  maat  be  ac- 
knowledged. Beech  V.  Southworth^  1  Code  Rep.,  99.  And  the  anpreme  court  in 
the  firat  judicial  district  made  a  rule  never  to  receive  or  allow  to  be  filed  any  under- 
taking under  the  code,  unless  the  same  was  duly  proved  or  acknowledged  in  the 
manner  prescribed  by  law  for  the  proof  or  acknowledgment  of  deeda  of  real  eatate, 
■  9  Code  Rep.,  79 ;  and  the  aame  ia  now  provided  for  by  the  Tlat  rule  of  the  mlea  of 
the  anpreme  court. 

b.  That  the  undertaking  be  approved  is  an  fmportant  feature  in  perfecting  an  ap- 
peal.    Wade  V.  Amer,  Col  Soc,  4  Sme.  and  M.,  670. 

e.  Where  the  notice  of  justifying  is  served  by  mail,  it  must  be  double  time,  or  ten 
daya  Dreeeer  v.  Brooks,  5  Pr.  R.,  75.  Thua  where  the  reapondent  on  the  6di  of 
June  aerved  by  mail  a  notice  of  exception,  which  was  receivea  by  the  appellant  on 
the  10th  of  June,  the  appellant  on  the  same  day  (the  10th)  gave  notice  by  mail  that 
the  sureties  would  justify  on  the  17th  ;  and  the  auretiea  did  jnatify  on  that  day.  The 
court  on  motion,  held  that  the  reapondent  was  irregular,  but,  on  ground  being  shown 
iherefor,  extended  the  time  for  the  sureties  to  justify. 

d.  The  sureties  need  only  justify  to  double  the  amount  of  the  judgment  Riek  v. 
Beekman^  2  Code  Rep.,  63. 

e.  The  affidavit  may  be  filed  nunc  pro  tunc,    lb. 

/.  The  exception  should  be  to  the  *'  auretiea,"  not  to  the  undertaking.  Young  v. 
Colby;  2  Code  Rep.,  68. 

g.  May  the  appellant's  attorney  be  a  surety  l-^8tudweU  v.  Palmer,  5  Paige, 
57. 

A.  Where  the  sureties  named  in  a  bond  given  on  a  writ  of  error  were  excepted 
to,  fiiiled  to  jostiry,  and  the  writ  of  error  was  in  consequence  supereeded,  it  was  held 
that  the  auretiea  were  discharged.     Ward  v.  Syme,  I  Code  Rep.  N.  S.,  266. 

t.  On  an  application  for  justification  of  sureties  on  an  appeal,  the  merits  of  the 
appeal  will  not  be  considered.    Bradley  v.  Hall,  I  California  R.,  199. 

j.  Where  auretiea  on  appeal  justified  on  notice  to  the  respondent's  attorneys, 
who  refused  to  attend  the  juatiBoation,  beeauaethe  hour  for  which  notice  was  givsa 
was  gone  by  (the  delay  being  excused),  held,  on  an  affidavit  of  the  reapondent  Unt 
4he  sureties  were  irreeponsiUe,  that  he  waa  entitled  to  an  order  of  diamissal  of  the 
appeal,  unless  the  appellant  served  a  new  notice  of  juatifioation,  and  the  nrsties 
justified  anew  in  purauance  of  anch  notice,  or  unleaa  new  auretiea  ahould  be  -^*~^ 
4uted  who  ahould  jnaUfy.     Heee  v.  Snell,  8  Tr,  R.,  185. 
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§  342.  [291.]  (Amended  1849.)  Edeting  mite.  PerishiMe 
property  may  he  Bold^  notioithatcmding  appeal. 

In  tixe  cases  not  provided  for  in  sections  335,  336,  337,  338, 
and  339,  the  perfecting  of  an  appeal,  by  giving  the  undertak- 
ing mentioned  in  section  334,  shall  stay  proceedings  in  the  conrt 
below  npon  the  judgment  appealed  from,  except  that  where  it 
directs  the  sale  of  perishable  property,  the  court  below  may 
order  the  property  to  be  sold,  and  the  proceeds  thereof  to  be 
deposited  or  invested,  to  abide  the  judgment  of  the  appellate 
court. 

a.  Where  a  enrrogmte  decree  is  appealed  from  to  the  ■apreme  court,  and  the  de- 
ciaioD  of  the  eopreme  coort  is  appealed  from  to  the  court  of  appeals,  the  sorrogate's 
eoart  ia  the  court  below,  within  the  meaning  of  this  section,  ^jton..  3  Code  Rep , 
69. 

§  343.  [292.]  Eadsting  suits.     Undertaking  must  he  filed. 
The  undertaking  must  be  filed  with  the  clerk  with  whom 
the  judgment  or  order  appealed  from  was  entered. 

6.  The  ftct  that  an  undertaking;  on  appeal  is  on  file,  does  not  make  it  necessary 
thai  the  coart  should  give  leave  to  commence  an  action  npon  it.  As  soon  as  a  party 
has  aright  of  action  on  an  undertaking,  he  is  at  liberty  to  pursue  it  without  asking  the 
court  for  leave.  The  undertaking  is  the  property  of  the  plaintiff  *  *  but  he  has 
BO  right  to  take  it  from  the  files  of  the  court  without  leave,  and  he  can  maintain  an 
aetjoa  on  it  without  that    N,  Y,  Central  Inn.  Co,  v.  Safford^  10  Pr.  R.,  347. 


ChaptbeIII. 
Appeal  to  the  Supreme  Court  frcm  an  inferior  Court. 

Sgcnoif  344.  In  what  cases. 

345.  Security  must  be  given  as  npon  appeal  to  the  conrt  of  appeals. 

34G.  Appeal,  where  heard. 

347.  Judgment  on  appeal,  where  entered  and  docketed. 

§  344.  [293.]  (Amended  1849.)    Existing  suits.    In  what 

eases. 

An  appeal  may  be  taken  to  the  supreme  court,  from  the 
judgment  rendered  by  a  county  court,  or  by  the  mayors'  courts, 
or  the  recorders'  courts  of  cities.  But  no  appeal  shall  be 
allowed  from  a  judgment  of  a  county  court  in  a  case  arising 
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in  a  joBtice's  eourt,  unless  the  party  desiring  to  appeal,  sliall, 
within  thirty  days  after  notice  of  the  judgment,  present  to  a 
jndge  of  the  snpreme  conrt  the  return  of  the  justice,  or  a  copy 
thereof,  with  the  decision  of  the  county  conrt,  and  obtain  from 
snch  judge  a  certificate  that  he  has  examined  the  case,  and  in 
his  opinion  an  appeal  to  the  supreiAe  court  should  be  allowed. 

a.  The  provifion  respeeiingr  appeals  io  oases  arisiiii;  to  justices'  comts  resftuililes 
very  closely  a  Drovision  id  laws  of  1836,  cap.  526,  p.  794;  and  under  that  stalote  it 
t»as  held  (22  wend.  627),  that  if  the  certificate  was  not  obtained  within  thirty  days 
after  notice  of  the  jndgfroent)  the  right  of  appeal  was  irrevocably  lost.  There  m  m 
express  power  griven  by  the  code  to  enlarge  the  time  for  giving  the  certifioata. 

b.  The  notice  of  the  jodgihent  mnst  be  in  writing  (Code,  s.  408).  It  is  said  to 
have  been  decided  by  Mr.  Jostice  Harris,  in  an  unreported  ease,  that  even  if  the 
party  were  present  when  the  judgment  was  entered,  he  will  not  be  deemed  to  have 
notice  within  the  meaning  of  this  section  nntil  a  written  notice  be  served  oa  him. 

e.  It  seems  the  appeal  would  be  a  nullity  if  this  certificate  were  given  after  the 
expiration  of  the  thirty  days,  and  that  the  defect  would  not  be  cured  by  the  respoad- 
ent  moving  to  dismiss  the  appeaL    Seymour  v.  Judd,  2  Corns.  464. 

d.  In  respect  to  causes  [originating  in  a  justice's  coot^  the  snpreme  oovrt  has 
m«*rtfly  an  appellate  jurisdiction.  It  can  ooly  review  and  correct  the  decisions  of  tiie 
oobuty  court  actually  made,  after  a  hearing  of  both  psrtiea  It  has  no  power  to  re- 
view a  judgment  rendered  in  the  county  court  by  default.  Dorr  v.  Birge^  5  Fr.  JL, 
333 ;  1  Code  Rep.  N.  a,  74  ;  Lynch  v.  MeBeth,  7  Pr.  R.,  113. 

e.  No  appeal  can  pe  taken  to  the  supreme  court  from  the  order  of  the  oomty 
conrt  reversing  the  judgment  of  a  justice  of  the  peace,  where  the  county  coart  hss 
ordered  a  new  trial,  for  the  reason  that  the  couuty  court  does  not  give  any  final  jodg- 
meut,  and  there  is  no  proTision  for  the  entry  of  a  judgment  in  such  a  case  in  the 
county  court.  Bennett  v.  Harkness,  2  Code  Rep.,  lUO.  And  see  Supreme  Coart 
Rule  29. 

/.  Where  the  appeal  is  founded  on  some  irregularity  or  error  not  contained  in  or 
apparent  upon  the  proceedings  before  the  justieef  such  error  most  appear  hy  the 
appellant's  affidavit.  The  appellanCs  affidavit  and  the  respondent's  counter  affidavit 
are  in  such  cases  equivalent  to  an  aetignment  of  errore  of  fact.  Lynch  v.  Mc- 
Beth,  7  Pr.  R.  113.    [This  case  was  decided  on  the  code  of  1851.] 

g.  Where  the  return  of  the  justice  does  not  contain  any  legal  evidence  to  snpport 
his  judgment,  the  judgment  should  be  reversed.     i6. 

A.  An  appeal  will  not  be  entertained  from  a  judgment  entered  by  stipulation,  and 
to  enable  the  party  to  appeal,  before  the  disposal  of  all  the  issues  on  the  reeaid. 
Perkins  v.  Farnham,  10  Pr.R.,  120. 

§  845.  [294.]  Existing  suits.  Security  must  he  given^  as 
upon  appeal  to  court  of  appeals. 

Security  mast  be  given  upon  sach  appeal,  in  the  same  man- 
ner, and  to  the  same  extent,  as  upon  an  appeal  to  the  court  of 
appeals. 

«.  On  an  appeal  fk^om  an  inferior  court  to  the  snpreme  coort,  the  reppondeat 
should  have  inrormation  of  the  residenoes  of  the  sureties.  SemhU  that  the  nader- 
taking  mnst  sUte  their  residences.    Blood  v.  Wilder,  6  Pr.  R.,  446. 
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§  346.  [295.]  Existing  suits.    Appeals^  where  heard. 

Appeals  ia  the  supreme  court  shall  be  heard  at  a  general 
term,  either  in  the  district  embracing  the  county  where  the 
judgment  or  order  appealed  from  was  entered,  or  in  a  county 
adjoining  that  county,  except  that  where  the  judgment  or  order 
was  entered  in  the  city  and  county  of  New  York,  the  appeal 
shall  be  heard  in  the  first  district. 

«.  An  appeal  from  a  surrograte's  court  admUting,  or  reroaiog  to  admits  a  will  to 
probata  shoald,  in  the  fint  ioBtance,  ba  haard  at  general  term.  Walt$  r.  Atkin^  4 
Pr.  R.,  439. 

h.  On  an  appeal  from  an  inferior  conrt  to  the  sopreme  court  the  date  of  laaua  ii 
tliA  day  of  fining  the  judgment  roll  in  ihe  appellate  court.    Anon.,  2  Code  Rep.,  41. 

c.  Appeals  to  the  county  court  which  are  tranaferred^to  the  supreme  court  in 
poTtnance  of  aeotion  31  of  the  act  amending  the  act  in  relation  to  the  judiciary,  paaaed 
December  14, 1847,  are  not  such  appeals  as  are  provided  for  by  aeciion  346  of  the 
codo,  and  may  be  heard  and  decided  at  a  special  term.  Section  346  was  intended 
to  provide  for  an  appeal  from  an  inferior  conrt  to  the  suprezye  court.  Sheldon  y. 
Aliro,  8  Pr.  R.,  905. 

d.  Where  a  judgment  rendered  for  defendant  in  an  action  before  a  justice  of  the 
peace,  was  appealed  to  the  county  court,  and  the  county  jud^e  made  a  certificate  un- 
der section  31  of  Laws  of  1847,  p.  643,  which  provides,  that  **  whenever  a  cause  or 
matter  shall  be  pending  in  any  county  court  in  which  the  judge  of  such  court  shall 
have  been  attorney,  aolicitor,  or  counsellor,  or  shall  be  interested,  or  in  which  be  would 
be  ezclnded  from  bein(i[  a  juror  by  reason  of  consanguinity  or  affinity  to  either  of  the 
parties,  or  in  the  decision  of  which  he  shall  have  taken  a  part  when  siting  as  judi^e 
in  any  other  conrt,  it  shall  be  his  duty  to  make  a  certificate  stating  such  fact,  and  file 
the  same  in  the  office  of  the  clerk  of  such  county  court ;  and  thereupon  jurisdiction 
of  soch  cause  shall  be  vested  in  the  supreme  court,  in  which  such  proceedings  shall 
be  bad  therein,  according  to  the  practice  of  such  court,  as  might  have  been  had  in 
such  county  court  if  such  cause  or  matter  had  remained  therein, '1 — the  appeal  was 
brought  to  the  general  term  of  the  supreme  court ;  and  per  Taggart,  J.,  "  The  only 
question  I  propose  to  examine  in  this  case  is,  whether  the  cause  ahould  be  heard  at 
a  general  or  special  term  of  the  supreme  court.  Section  346  of  the  code  of  1851, 
provides  that  appeals  in  the  supreme  conrt  shall  be  heard  at  a  general  terra.  This 
secttoo  is  in  chapter  3  of  title  1 1  of  the  code.  The  general  heading  of  the  title  is,  of 
appeals  in  civil  actions.  The  heading  of  the  first  chapter  of  this  title  is,  appeals  in 
geoeral;  chapter  two,  appeals  to  the  court  of  appeals;  and  chapter  three,  appeals  to 
the  sopreme  court  from  an  inferior  court  Section  346  is  in  its  terms  broad  enough 
litsraUy  to  include  the  appeal  in  this  case  ;  but  we  may  inquire  whether  the  section 
is  cot  limited  by  the  heading  of  the  chapter,  and  confined  in  its  operation  to  appeals 
Is  the  supreme  court.  The  heading  of  the  next  chapter  (ch.  4)  is,  appeals  in  the  su- 
preme court  *  •  •  •  from  a  single  julge  to  the  general  term.  The  last 
clams  of  section  348  (the  firat  section  in  chapter  4)  provides  that  in  the  supreme  court 
the  appeal  must  be  hrard  in  the  same  manner  as  if  it  were  an  appeal  from  an  inferior 
court.  I  think  it  pretty  evident,  from  an  examination  of  these  provisions,  that  section 
346  was  only  intended  to  apply  to  appeals  from  an  inferior  to  the  supreme  court,  and 
that  soch  appeals  are  to  be  heard  at  a  general  term,  that  the  word  is  after  the  word 
appeals,  at  the  beginning  of  the  section,  was  inserted  by  mistake  instead  of  the  word 
fs.  Any  other  construction  will  render  the  last  subdivision  of  section  348  nnoeces* 
sary  and  nugatory.  Section  346,  and  the  last  clause  of  section  348,  literally  contain 
precisely  the  same  provision.  They  should  therefore  be  constroed  so  as  to  preserve 
the  spirit  of  each,  and  give  effect  to  both.  The  coostrnction  I  have  given  seeiiou  346, 
aecomplishes  this  object,  and  makes  the  provision  thereof  consistent  with  the  oihsr 
provisions,  and  also  with  the  general  order  of  business  in  the  court.  The  appeal  in 
this  case  is  not  an  appeal  to  iht  supreme  court;  but  is  an  appeal  to  the  county  court 
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It  ■  til  the  tapraroa  court  by  forca  of  a  itatata  aztatiDg  prior  to  the  code,  end  which 
waa  only  intended  to  eubetitute  the  supreme  court  for  the  coonty  eoort  in  eertein  eaen 
The  ipeeial  term  ia,  both  by  the  conatitntion  and  the  atatnte,  aa  clearly  the  anpreoM 
eonrt  aa  the  general  term.     Henoe,  aaide  from  the  proTiaiona  of  aectloo  346,  there 
eonld  be  no  question  but  that  the  special  term  might  entertain  jorisdictioo  in  a  ease 
like  this.     I  am  not  aware  of  any  reported  deeiaton  of  a  caae  like  the  present,  hot  I 
think  such  cases  roust  have  been  frequently  heard  and  decided  atapecial  term  withoat 
raiaing  the  queation.   In  the  case  of  l*he  Commi$9ioner9  of  Highways  efSekr^epel  t. 
Tkt  Owego  and  Syracuse  Plank  Road  Co,^  7  Pr.  R.,  94,  Mr.  Joaiice  Hobbard  heard 
and  decided,  at  special  term,  an  appeal  from  an  order  of  a  county  court  remoTing  a  toll 
gate.   That  appeal  was  brought  uuder  the  act  for  tlie  incorporation  of  plank  road  and 
turnpike  road  coropaniea,  and  had  been  referred,  aa  provided  by  the  act  of  1851 
amending  the  same,  to  refereea,  and  was  heard  on  the  report  of  the  referees.    Mr. 
Jnatice  Hubbard  reversed  the  decision  of  the  referees,  and  recommitted  the  case  to 
them  to  hear  de  novo.    I  refuaed  to  hear  a  case  precisely  like  the  last-meatiooed,  at 
apeoial  term  ;  and  it  waa  afterwarda  heard  and  decided  at  general  term.    In  both  of 
these  caaee,  the  appeal  was  from  an  inferior  court  to  the  supreme  coort,  aad  ahoald 
have  been  heard  at  general  term,  nnlesa  it  ia  held  that  they  are  not  appeab  under 
the  code,  and  therefbre,  dbt  within  the  proviaiona  of  aection  346.    This  ease  ia  not 
like  the  case  reported  in  7  Pr.  R.,  94.    It  ia  an  appeal  to  the  county  court  under  the 
code ;  while  that  waa  an  appeal  to  the  aupreme  court,  and  not  under  the  osde. 
•    •    •    Without,  however,  deciding  that  appeals  like  tbe  one  in  thia  ease  mus  1  bs 
beard  at  special  term,  F  am  clear  that  it  may  be  heard  there ;  and  for  the  oonvenisBoe 
of  the  courta  and  anitora  therein,  aa  well  aa  to  comply  with  the  apirit  and  dmig^tt 
the  pruvisiona  of  the  code,  they  ahotUd  be  heard  at  opeeial  term.    The  court  (Mar- 
vin, Mullett,  and  Taggart,  JJ.)  unanimously  resolved  that  appeab  to  the  ceuaty 
court,  which  are  transferred  in  pursuance  of  Uie  3 1st  section  of  the  act  amending  tbs 
act  in  relation  to  the  judiciary,  passed  December  14, 1847,  shall  hereafter  be  hrwight 
to  argument,  and  heard  and  decided  in  the  first  instance,  at  a  special  term  of  the 
supreme  court"     lb, 

§  347.  [296.]  (Amended  1849.)  Ecistmg  suits.  Judgment 
an  appealy  where  entered  and  docketed. 

Jadgment  upon  the  appeal  shall  be  entered  and  docketed 
with  the  cle/k  in  whose  office  the  judgment  roll  ia  filed. 
When  the  appeal  is  heard  in  a  county  other  than  that  where 
the  judgment  roll  is  filed,  or  is  not  from  a  judgment  of  a  county 
court,  the 'judgment  upon  the  appeal  shall  be  certified  to  the 
clerk  with  whom  the  roll  is  filed,  to  be  there  entered  and 
docketed. 

a.  In  an  action  of  tort  in  a  justices*  court  against  aeveral  defendanta,  where  the 
aummons  was  served  personally  on  only  one  of  them,  and  upon  the  others  by  cepy. 
and  only  the  one  personally  aerved  appeared  before  the  justice,  who  rendered  judg- 
ment against  all  the  defendants,  it  was  held  on  appeal,  that  the  justice  erred  is  pro- 
ceeding to  judgment  against  those  not  personally  aerved.  Farrell  v.  Calkim,  10 
Barb.  348. 

6.  And  the  county  court  having  affirmed  the  justice's  judgment  aa  to  the  defend- 
ant who  waa  personally  served  with  the  summons,  and  diamicaed  the  appesl  aa 
againat  the  other  defendanta ;  the  aupreme  court  reveraed  both  judgment^  vith 
coata.    Jb. 

e.  The  rule  is  well  settled  in  such  casea,  that  an  entire  judgment  against  ssvsial 
defendanta,  whether  in  an  action  of  tort,  or  upon  contract,  cannot  be  reversed  w  to 
one  defendant  and  affirmed  aa  to  otheia.  It  seems  that  the  code  has  not  chaofed 
thia  rule,    lb, 

d.  But  in  a  case  where  a  several  judgment  would  he  proper  m  the  eonrt  bekrw 
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th«r«  the  jodgraent  may  be  ravened  aa  to  ODe  defendant  without  affdcting  the  jndg- 
loent  aa  to  another  defendant     Oeraud  t.  Siagg,  10  Pr.  R.  369. 

«.  nim  aeetion  authorizea  the  entry  of  a  new  jadgment  on  the  appeal  to  the 
sapreme  ooart.    Eno  ▼.  Crooke^  6  Pr.  R.  462. 

h.  In  aU  caaes  of  appeal  from  the  ciroait,  the  jadgfment  on  the  appeal  should  be 
certified  by  the  clerk  with  whom  the  roll  is  filed,  to  be  there  entered  and  docketed. 
Andrew9  r.  Durant,  6  Pr.  R.,  191. 

c.  Where  the  defendants  entered  judgment  as  of  nonsuit,  and  filed  the  roll  in 
Ulster  county ;  where  the  yenue  was  laid,  and  on  appeal  to  the  general  term  at 
Albany  judgment  waa  affirmed,  and  the  defendant  entered  judgment,  and  filed  ano- 
ther roU  in  Albany  county,  it  was  held  that  the  latter  judgment  was  irregular.    76. 


Chapter  IV. 

AjppedU  in  the  supreme  courts  and  the  stiperior  oou/rt  and  court 
of  common  pleas  of  the  city  of  New  York^  from  a  single 
judge  to  the  general  term,* 

SECTioif  348.    Appeals  from  circuits  and  special  terms  to  same  court  in  general 

term.    Security  on  appeal. 
349.    Orders  by  a  single  judge  may  be  appealed  from  in  certain  cases. 
330.    Orders  at  cbambera  to  be  entered  before  appeal. 

§348.  [297.]  (Amended  1849-1851-1852.)  Appeals  f torn 
circuit  a/nd  special  term  to  sam^  court  in  general  term.  Secur- 
ity on  appeal. 

In  the  BTipreme  court,  tlie  superior  court  of  the  city  of 

New  York,  and  the  court  of  common  pleas  for  the  city 

■♦ 

*  J.  An  appeal  may  be  taken  to  the  general  term  of  the  supreme  court,  or  the  su- 
perior court,  or  court  of  oommon  pleas  of  the  city  of  New  York,  from  any  judgment, 
order,  or  final  determination  made  at  a  special  term  of  either  of  said  courts  in  any 
special  proceeding  therein ;  such  an  appeal,  howcTer,  shall  not  stay  tlie  proceedings 
nnlesa  the  court  or  a  judge  thereof  so  order,  which  order  may  be  upon  such  terms,  as 
to  security  or  otherwise,  as  may  be  just ;  such  security  not  to  exceed  the  amount 
required  on  an  appeal  to  the  court  of  appeals.    Laws  of  1854,  p.  592,  s.  1. 

tf.  Sctftiona  327,  329,  330,  and  332  of  the  Code  of  Procedure  shall  apply  to  ap- 
peaJa  in  special  proceedings.    /6.,  s.  2. 

/.  In  special  proceedings  and  on  appeals  therefrom,  coats  may  be  allowed  in  the 
diaeretioo  of  the  conrt»  and  when  allowed  shall  be  at  the  rate  allowed  for  similar  ser- 
rices  in  ciTil  actions ;  and  all  appeals  heretofore  had  or  taken  and  undetermined  in 
special  proceedings,  shall  b%as  valid  andefiectnal  as  though  had  or  taken  under  the 
proviaions  of  this  act.    /6.,  a.  3. 

g.  This  act  authorizea  the  review  by  an  appeal  to  the  genera]  term  of  the  supreme 
court  from  an  order  at  special  term  confirming  the  report  of  commissioners  of  appraisal 
for  lands  taken  for  a  railroad,  and  this  where  the  appeal  was  taken  and  undetermined 
at  the  time  of  the  Mssage  of  the  act  RocheiUr  and  Oene»9ee  Fisl/ey  R,  R.  Co,  t. 
Beckwith,  10  Pr.  R.,  16a 

A  The  349th  section  of  the  code  does  not  apply  to  appeals  in  special  proceed- 
inga.    Re  Cooperttown  Plank  Road  Co.,  3  Code  Rep.,  148. 

34 
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and  connty  of  New  York,  an  appeal  upon  the  law  may  be 
taken  to  the  general  term  from  a  judgment  entered  upon  the 
report  of  the  referees  or  the  direction  of  a  single  judge  of  die 
same  court,  in  all  cases,  and  upon  the  fact  when  the  trial  u  (y 
the  court  or  referees.  Such  an  appeal,  however,  does  not  sUy 
the  proceedings,  unless  security  he  given  as  upon  an  appeal  to 
the  court  of  appeals^  or  unless  the  court,  or  a  judge  thereof,  so 
order,  which  order  may  be  made  upon  such  terms,  as  to  secnr* 
ity  or  otherwise,  as  may  be  just,  such  security  not  to  exceed 
the  amount  required  on  an  appeal  to  the  court  of  appeals.  In 
the  supreme  court  the  appeal  must  be  heard  in  the  same  man- 
ner as  if  it  were  an  appeal  from  an  inferior  court. 

ThU  Motion,  before  the  amendment  of  1851,  was  as  follows  : 

&  *'In  the  snpreme  eoart,  the  soperior  coart  of  the  city  of  New  Tork,  ani  the 
court  of  common  pleas  for  the  city  and  conntv  of  New  York,  an  appeal  npon  ^  lav 
ihay  be  taken  to  the  general  term,  from  a  jndgment  entered  vpon  the  direction  of  a 
single  jadge  of  the  same  court  Security  must  be  given  npon  snch  appeal  ia  ths 
same  manner  as  upon  an  appeal  to  the  court  of  appeals.  In  the  supreme  court,  the 
appeal  shall  be  heard  in  the  same  manner  as  if  it  were  an  a)>peal  from  an  inferior 
court'* 

The  amendments  of  1852  are  in  italic. 

See  Supreme  Court  Rule  27,  and  note  to  ss.  265,  268. 

6.  This  section,  before  the  smendment  of  1851,  was  limited  to  appeab  npoa 
matters  of  law.    Drox  t.  Oakley,  2  Code  Rep.,  83. 

c  An  appeal  would  not,  under  code  of  1849,  lie  in  the  first  instaaoa  to  the  gaasfal 
term, on  a  case  containing  questions  of  fact  alone.  Application  had  to  be  made,  in 
the  first  instance,  at  the  special  term.  Collin*  t.  Alb.  j-  Seh,  R.  12.  Ca.,  5  Pr.  B. 
435 ;  Haiiing9  v. Me  Kinley,  3  Code  Rep.,  .10. 

d.  In  Jonet  t.  Kip,  1  Code  Rep^  11$,  the  New  York  common  pleaa  held,  that 
there  could  be  no  appeal  from  a  judgment  entered  for  want  of  an  answer ;  but  la 
RaynoT  ▼.  Clark,  3  Code  Rep.,  230,  the  supreme  court  held,  that  an  appeal  might 
be  taken  from  such  a  judgment,  on  the  ground  that  the  complaint  did  not  state  faots 
sufficient  to  constitute  a  cause  of  action. 

e.  The  only  mode  of  reviewing  a  judgment  on  demurrer  to  the  complaint,  is  aa 
appeal  under  this  section.    Dolph  y.  White,  8  Pr.  R.,  275. 

/.  A  writ  of  error  (an  appeal)  lies  only  from  final  judgment,  azoept  in  cases  ape- 
eially  provided  (Heekingbottom  t.  Shell,  3  Sme.  &  M,,  588),  and  therefore  a 
judgment  entered  on  demurrer  to  an  answer  leaving  an  issue  of  fact  undecided; 
held  that  the  jadgmeot  was  not  final  until  all  the  issues  were  disposed  of;  and  the 
appeal  was  dismisfted.    Perkin*  v.  Farnham,  10  Pr.  R.,  120. 

g.  The  court  may  make  an  ex  parte  order  atayiog  proceedings  an  the  judgment 
on  the  report  of  referees,  pending  an  appeal  from  such  iudgment  under  this  sectioa. 
But  a  judge  out  of  court  is  not  authorized  to  make  sacn  an  order  ;  the  most  be  can 
do  is  to  irraot  an  order  to  show  cause,  before  himself  or  some  other  judge,  or  some 
oourt,  why  prooeedinf^s  should  not  be  stayed,  &c.  Steam  Navigation  Co,  v.  Weed, 
8  Pr.  R,  49,  per  Harris,  J.  In  a  subsequent  case,  Otie  t.  Spencer,  8  Pr.  R,  171, 
Welles,  J.,  held,  that  a  county  judge  had  power  to  make  an  order  staying  proseed- 
ings  upon  a  judgment  entered  on  a  report  of  referees,  but  not  to  atay  prooesduigs  eo 
a  judgment  after  a  verdict. 

h.  If  a  party  appealing  fW)m  a  judgment  entered  upon  the  report  of  a  reftraa, 
would  have  proceediogs  stayed  upon  the  judgment,  he  must  either  give  the  secaritjr 
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praaoribed  by  seetioii  348»  or  obtain  an  order  for  that  purpoBo  from  the  oonrt  or  a 
jndge.  The  coart  may,  if  it  think  fit,  make  the  order  without  requiring  notice  to 
the  adverse  party ;  but  when  the  application  is  made  to  a  judge  out  of  court,  the 
most  he  is  authorized  to  do,  is  to  make  an  order  that  the  adverse  party  show  cause, 
before  himself  or  some  other  judge,  or  some  court  having  authority  to  entertain  the 
applioaiioo,  why  tiie  proceedings  should  not  be  stayed  until  the  case  can  be  heard 
and  decided  upon  the  appeal,  and  staying  proceedings  in  the  mean  time.  The  last 
paragraph  of  the  40l8t  section  of  the  code,  is  as  applicable  to  such  an  order  as  any 
other."  Per  Harris,  J.,  in  Steam  Navigation  Co.  y.  Weed,  8  Pr.  R,  50  ;  and  in  that 
case  an  ex  parte  order  of  a  judge  of  the  supreme  court,  made  out  of  court,  slaying 
proceedings  on  the  judgment  pending  the  appeal,  was  set  aside  as  unauthorized. 

A.  Where  judgment  was  entered  on  the  report  of  a  referee  in  favor  of  the  plaintiff, 
the  defendant  served  notice  of  appeal,  and  then  obtained  an  order,  ex  parte,  (torn  a 
eonoty  judge,  calling  on  the  plaintiff  to  show  cause  why  proceedings  on  the  jndg- 
BMint  should  not  be  stayed  pending  Jthe  appeal.  Welles,  J.,  held,  that  the  judge  had 
power  to  make  such  an  order ;  and,  referring  'to  section  401,  said,  *^  This  was  not 
the  case  of  a  verdict,  but  of  a  report  of  a  referee  and  judgment  thereon.  Although 
the  word  verdiei^  in  a  philological  sense,  embraces  the  idea  of  the  finding  of  a  ref- 
eree, as  well  as  of  a  jury,  upon  the  question  of  fact  submitted  ;  yet,  as  used  in  the 
code  and  in  a  legal  sense  generally,  it  is  understood  to  be  the  determination  of  a 
jury,  upon  ih«  matters  of  fact  in  issue  in  a  cause,  upon  the  evidence.  (BnrriU's  Law 
Diet.,  Verdict ;  Code,  8.  260.)  That  the  meaning  of  the  word,  as  used  in  section 
401,  was  intended  to  be  restricted  to  the  finding  of  a  jury  is  evident,  for  the  reason 
that  by  the  former  practice,  and  afterwards  by  statute,  a  judge  of  county  courts  of 
the  degree  of  counsellor  of  the  supreme  court,  or  a  supreme  court  commissioner,  had 
Dot  tbe  power  to  stay  proceedings  on  a  verdict  in  a  suit  in  the  supreme  court. 
(Laws  of  1825,  ch.  S20,  s.  4  ;  2  R.  a,  20,  s.  280.)  The  theory  was,  and  I  suppose 
is  Btill,  that  where  an  action  had  been  tried,  and  a  verdict  obtained  under  the  direc- 
tion of  a  joatice  of  the  snpreme  court  or  cirooit  judge,  no  functionary  of  a  lower 
grade  than  those  oueht  to  be  allowed  to  prevent  the  successful  party  from  proceed- 
ing to  obtain  the  effect  of  his  verdict.  When  a  party  wishes  to  review  the  proceed- 
ings at  the  trial,  and  to  stay  his  adversary  in  the  mean  time,  application  for  such 
stay  should  be  made  to  the  justice  before  whom  the  trial  was  had,  except  under  yery 
special  circumstances.  But  these  reasons  are  not  supposed  to  apply  to  the  case  of  a 
repcrt  of  a  referee." 

6.  By  this  section  "  provision  is  made  for  staying  proceedings  on  the  judgment, 
pending  the  appeal,  by  an  order,  without  security,  or  with  different  or  less  security 
than  is  required  where  no  order  is  made.  But  a  county  judge  cannot  make  such 
order  in  an  action  in  the  supreme  court.  The  expression,  *  or  unless  the  court  or  a 
judge  thereof  so  order,^  refers  to  the  court  in  which  the  judgment  appealed  from 
was  obtained,  or  a  judge  of  that  court."  Per  Welles,  J.,  in  Otie  y.  Spencer^  8  Pr. 
R.,  173. 

e.  *'  I  am  asked  now  to  make  an  order  staying  proceedings  on  the  judgment 
until  the  determination  of  the  appeal.  This  I  cannot  do  on  the  papers  before  me. 
The  report  of  the  referee,  with  the  exceptions  thereto,  and  the  case,  if  one  has  been 
made,  should  be  presented,  in  order  that  it  may  be  seen  whether  there  is  probable 
canae  for  reviewing  the  decision  of  the  referee.  And  if  there  is  reason  for  accepting 
one  surety,  instead  of  two  as  the  code  requires,  or  otherwise  dispensing  wiih  the 
requirements  of  section  348,  it  should  be  made  to  appear."  Per  Welles,  J.,  in  Oti§ 
T.  Spencer,  8  Pr.  R.,  174. 

dL  Upon  appeal  from  a  judgment  on  report  of  a  referee,  the  date  of  issue  on  the 
general  term  calendar,  must  be  the  day  on  which  the  report  is  filed.  GotUd  v.  Cha" 
pin,  I  Code  Rep.  N.  S.,  74. 

Afnount  ofeeeurity  to  etay  proceedinge  under  thie  eeetion, 

e.  On  an  appeal  under  this  section  the  undertaking,  in  order  to  stay  proceedings^ 
ia  the  absence  of  any  order  on  the  subject,  must  provide  for  the  payment  of  all  the 
coals,  as  well  ae  the  damages  which  may  be  awarded  against  the  appellant  on  the 
appeal,  not  exceeding  $250 ;  if  the  undertaking  omit  to  provide  for  the  damages 
on  the  appeal,  it  is  g<H>d  so  far  as  it  goes,  but  does  not  stay  the  prooeedings.  Che- 
mung  Canal  Bank  v.  Judeon,  10  Pr.  R.,  133. 
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§349.  [299.]  (Amended  1849-1P51-1852.)  Orderthyann- 
gle  j'udge  may  he  appeal^  from,  in  certain  caees. 

An  appeal  ma^  in  like  iDanner,  and  within  the  same  time, 
be  taken  from  an  order  made  at  a  special  term,  or  bj  a  oogls 
jndgeof  tbesameconrt,  or  a  coonty  or  special  conn^  jndge,  ia 
any  stage  of  the  action,  inclnding  proceedings  snpplementarj 
to  the  execution ;  and  may  be  thereupon  reviewed  in  the  fol- 
lowing cases : 

1.  When  the  order  grants  or  refuses,  continuea  or  modify 
a  provisional  remedy ;  or  grants,  refuses,  or  dissolves  an  io- 
junction. 

3.  When  it  grants  or  refuses  a  new  trial,  or  when  it  smtaiua 
or  overrules  a  demurrer. 

3.  When  it  iuTolves  the  merits  of  the  action,  or  some  put 
thereof,  or  affecta  a  tvlatantial  right. 

4.  When  the  order  in  effect  determines  the  action,  and  pre- 
vents a  judgment  irom  which  an  appeal  may  bo  taken. 

5.  When  &e  order  is  made  upon  a  summary  application  in 
an  action  after  judgment,  and  affects  a  substantial  right 

ThbasotioD,  befon  the  ■meDdEDcnt  of  IBSI,  wu  ■■  rolknn  , 

a.  An  Appeal  mmy.  ia  like  mtnD«r,  sod  wilhin  the  nme  lima,  b«  taken  trnm  u 
order  made  b;  ■  liogle  jadge  of  the  aucae  court,  and  ma;  be  thennpon  reiriewe^  ia 
the  following  oaiet,— 

1.  When  ths  order  grant!  or  refniea  a  proriakiDal  remedy. 

%  When  it  iDToliea  the  meriti  or  the  lelion,  or  aoma  part  tbereoT. 

3.  Whan  the  order  decide*  a  queetion  of  practice  wbich  in  efiact  detemiiiat  tte 
Mlion  witfaonl  ■  trial,  or  precladea  an  appeal. 

4.  When  the  order  ia  made  upon  a  aummar;  application  in  as  action  aflar  jvlf- 
ment,  and  aSecti  a  anbataDtial  right. 

The  ameodmenta  in  1853  are  the  part*  \a  iUtie. 

b.  The  JDrticei  of  the  leaond  jodieial  dietrict  in  BidtU  t.  Sticklti  (t  Pr.  R. 
433)>  look  inlo  conaidaration  the  qoeatian  Be  to  what  cau*  are  appealable  nnder  tbii 
aectioa,  nndrr  the  code  of  1849,  wilh  a  fieir  to  aelUe  Lbe  praciiee  in  that  diatriet ; 
and  Btated  aa  their  oonclaaioDi : 

"  In  the  fint  place  we  nv  of  opinion,  that  Ihi*  •action  relate*  on);  to  a[^eaii 
from  '  ordera  and  jndgmenla  in  cioif  aclion*.'     Thii  ia  apparent,  a*  well  from  Iba 
language  otthe.aecLioD,  a*  lbs  langnage  of  aection  3S3,  which  i*  the  filet  aaetioB 
oC  the  title,  and  declarea  that  '  the  only  mode  oT  retiewing  «  jndniieBt  or  wder 
in  a  civil  aolioD,  ahall  be  that  pretorit>ed  b;  this  title,'  and  aeotion  8,  which  angoi 
the  aeoond  pact  of  the  code  '  to  cItH  aclioiii  commeoced  in  the  conrta  of  ths  Stale, 
Ac.    It  follow*  from  thi*  view,  that  appeal*  in  ipecial  prooeeding*  are  not  ragDlaled 
bj  aeclioD  349,  bnt  depend  upon  (he  pre-eiiitiDg  Uwe  and  [waoticA.    Coaaeqaaally. 
where  the  proceeding  ia  of  an  eqaitable  natnre,  inch  aa  under  the  fonner  paeUce 
would  haTO  oome  within  the  eogniia 
peal  to  the  chaDoallor,  in  mch  ca*oa 
joatice  to  thii  ooarl  at  a  general  term 
renid  to  the  remoral  of  troateea,  or  i 
befo^  ua.    Bat  where    the  ipeoial 
within  the  jariadictioa  of  the  former  • 
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appeal  lies  to  the  general  term  from  the  decbion  of  the  special  term.  The  ex- 
oeptioiMi  are  where  rach  an  appeal  may  be  ezpreasly  ffiven  by  itatate,  or  ezbted 
aooording  to  the  former  practice  of  the  sapreme  court.  Thii  mle  is  anaJogoos  to  the 
rale  formerly  preTailing  in  the  court  of  chancery  and  the  supreme  court,  the  powers 
of  which  are  transferred  to  ihis  court  by  the  constitution  and  judiciary  act  of  1847." 

No  appeal  lies, — 

a.  From  the  decision  of  a  judge  in  granting  or  refusing  an  ex  parte  order.  Sav» 
mga  T.  Relyea,  3  Pr.  R ,  276  ;  1  Code  Rep.,  42 ;  NiehoUon  ▼.  Dunham,  ib.,  119  ; 
JLirndsay  t.  Sherman,  ib.  26. 

&.  From  an  order  refusing  leave  to  reply,  after  the  time  for  replying  had  past 
Tkompion  v.  Starkweather,  2  Code  Rep.,  41. 

ei  From  an  order  refusing  to  strike  out  from  a  pleading,  alleged  immaterial,  im- 
pertinent, or  seandaloos  averments.     Whitney  v.  Waterman,  4  Pr.  R.,  315. 

d.  From  an  order  refusing  to  strike  out  matter  as  irrelevant  and  redundant  in  a 
pleading.    Bedell  v.  Stieklee,  3  Code  Rep.,  105. 

e.  From  an  order  of  the  special  term  opening  a  default,  or  letting  in  a  party  to 
defend.    Bolton  v.  Depeyeter,  3  Code  Rep.  141. 

/.  From  an  order  of  the  special  term  directing  the  board  of  trustees  appointed  by 
the  late  eoort  of  chancery  to  be  prosecuted.    Re  White,  8  Code  Rep.,  141. 

g.  From  an  order  of  the  special  term,  granting  a  new  trial  and  assessment  of 
damages  under  the  act  relating  to  plank  roads.  Re  Cooperetown,  ^r^,,  Plank  Road 
Cc^  3  Code  Rep.,  148. 

h.  From  an  order  in  the  discretion  of  the  court,  8ee  St.  John  v.  Weet,  3  Code 
Rep.,  85 ;  Seeley  v.  Chittenden,  10  Barb.,  303. 

i  From  an  order  denybg  a  motion  '^  to  modify  an  order  referring  the  cause  back 
to  the  referee,  and  remove  the  referee.''    Perry  v.  Moore,  3  Code  Rep.,  221. 

j*  From  an  order  granting  a  new  trial,  on  the  ground  of  newly-discovered  evidence 
and  for  surprise.    Seeley  v.  Chittenden,  10  Barb.,  303. 

k.  From  an  order  at  special  term,  granting  temporary  alimony.  Abbey  v.  Abbey, 
6  Fk>.  R.,  340  n. 

2.  From  an  order  granting  an  attachment  for  disobedience  to  an^rder  granting 
temporary  alimony.    Ib, 

OT.  From  an  order  ordering  a  reference.  Oray  v.  Fox,  1  Code  Rep.  N.  S.,  334 ; 
Bryan  v.  Brennon,  7  Pr.  R.,  359;  Dean  v.  Empire  Mut,  In,  Co,,  9  t6.  69. 

a.  From  an  order  denying  a  motion  to  enter  on  the  docket  of  a  judgment  the 
worda  **  secnred  by  appeal,"  pursuant  to  section  282.  Pitch  v.  Livingoton^  4  Sand., 
712. 

s.  From  an  order  granting  or  refusing  an  extra  allowanoe.  Diekoon  v.  MeEU 
wain,  7  Pr.  R.,  138 ;  Cook  v.  Dickinson,  5  Saud.  663 ;  Dana  v.  Fielder,  1  Code  Rep. 
N.  S.,  224. 

p.  From  an  order  denying  a  motion  to  set  aside  a  judgment,  for  irregularity,  on 
the  ground  that  no  court  is  named  in  the  summons,  and  for  leave  to  the  defendant  to 
appear  and  answer.     TaUman  v.  ffinmsn,  10  Pr.  R,  89.  • 

f .  From  a  decision  overruling  a  demurrer  as  frivolous.  Bruce  v.  Pinkney,  8  Pr. 
R.,  397 ;  Lewie  v.  Acker,  ib.,  414;  Bauman  v.  N,  Y,  Central  R.  R,  Co,,  10  ib.2\^ 
Judgment  should  be  entered  on  the  decision  and  an  appeal  taken  from  the  judg- 
ment    /&. 

r.  From  an  order  granting  a  commission  with  a  stay  of  proeeediogai  Thatcher 
r.  Bennett,  MS. 

f«  The  court  on  appeal  from  an  order  will  not  interfere  with  the  decision  allowing 
or  denying  oosts  of  a  motion.    Dennieon  v.  Dennisoa,  9  Pr.  R.,  246. 

t.  From  an  order  imposing  terms  as  a  condition  of  relief  from  a  default:  it  is  not 
appealable  in  respect  of  such  terms, — f.  g,,  on  giving  a  plaintiff  leave  to  stipulate, 
when  through  his  default  the  defendant  is  entitled  to  judgment,  as  in  esse  of  non- 
salt.      QeU  T.  Vernon,  4  Sand.  790. 
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Am  appeal  lie»^ — 

0.  From  an  order  allowing  an  attachment  Bk.  of  Lannnghurg  v.  McKitf 
7  Pr.  R.,  364 ;  Conklin  T.  Duteher,  1  Code  Rep.  N.  S.,  49. 

6.  From  an  order  for  the  plaintiff  to  pay  the  defendant's  ooets,  in  an  action  where 
an  ofier  has  been  made,  and  the  plaintiff  has  recoyered  less  than  the  snm  mentieoed 
in  the  offer.    McGrath  ▼.  Van  Wyek,  1  Code  Rep.  N.  S.,157. 

e.  From  an  order  of  reference,  after  judgment  by  default  in  an  action  to  reoerer 
personal  property,  to  ascertain  the  plaintiff's  damages  occasioned  by  the  taking  nA 
detaining ;  such  order  having  been  made  on  notice  to  the  defendant  and  after  heir 
ing  him  in  opposition  thereto.    Emeroon  v.  Bumey,  I  Code  Rep.  N.  S.,  189. 

d.  From  an  order  directing  the  defendant  to  pay  the  amonot  admitted  dne  by  the 
answer.    Merritt  v.  Thompson,  1  Abbott,  2523. 

e.  From  an  order  striking  ont  portions  of  a  pleading;  if  the  portion  stricken  oat 
may  affect  the  rights  of  the  party.  Whitnoy  ▼.  Waterman,  4  Pr.  R.,  313;  Oiur. 
Ro§o,6ib.,l95, 

f.  From  an  order  in  supplementary  prooeedtngs.  Hatch  ▼.  Weylnumfi  Fr.  R.» 
163.  The  cases  contra,  Lindtay  v,  Shermunt  5  Pr.  R.,  308,  and  Conway  r.  HiUk- 
inM,  9  Barb.,  384  were  decided  before  the  amendment  made  in  1851. 

g.  From  an  order  allowing  costs  on  the  ground  that  title  to  real  property  cane  ia 
question.    8  Barb.,  329. 

A.  From  an  order  denying  a  motion  to  set  aside  proceedings  on  the  ground  that  M 
summons  had  been  served.     Van  Ren$»elaer  v.  Chadwiekt  7  Pr.  R.,  297, 

t.  From  an  order  denying  a  motion  to  enter  an  ezoneretnr  of  bail  CoL  lot,  Cs. 
V.  Force,  8  Pr.  R.,  353. 

j.  From  an  order  denying  a  motion  to  set  aside  a  report  of  refereesi  Mattkiwi 
V.  Jonee,  1  Smith,  429. 

%k  From  an  order  denying  a  motion  to  enter  aatkiaction  of  a  judgment,  so  h  to 
enforce  the  lien  of  an  attorney.     Ward  v.  Wordeworth^  1  Smith,  599. 

1,  From  an  order  allowing  an  action  to  be  entertained  in  the  name  of  swriTing 
plaintiffi  and  admitting  others  in  place  of  a  deceased  plaintiff.  St,  John  ▼.  Crsel,  10 
Pr.  R.,  253. 

m.  From  an  order  denying  a  motion  to  set  aside  a  judgment  on  the  groood, 
ainongst  others,  that  the  defendant,  the  moving  party,  bad  not  been  served  with 
notice  of  trial.     Tracy  v.  N,  Y.  Steam  Faucet  Co,,  1  Smith,  357. 

n.  From  an  order  denying  a  motion  to  set  aside  a  judgment  on  the  ground  tktt  it 
was  entered  after  a  settlement  and  satisfaction  of  the  cause  of  action.  Marfuet  y. 
Mulvy,  9  Pr.  R.,  460. 

0.  From  an  order  denying  a  stay  of  proceedings  until  the  return  of  a  comBiakn 
to  examine  witnesses  abroad.  Thatcher  ▼.  Bennett^  MS.  That  was  an  aj^ieal  (no 
so  much  of  an  order  for  a  commission  as  stayed  the  proceedings  of  the  plaintiff 
until  the  return  of  the  commission.  The  general  term  of  the  supreme  court  in  the 
first  district  held  that  the  staying  the  proceedings  was  in  the  discretion  of  the  jodf^ 
and  that  they  would  not  review  that  discretion  where  the  order  was  for  a  stay*  bit 
where  the  judge  refused  a  stay,  there  although  it  was  still  a  matter  in  his  diseretisiT 
yet  inasmuch  as  an  erroneous  exercise  of  that  discretion  might  deprive  the  defendant 
of  ajiubatatttial  right,  they  would  in  such  a  case  entertain  an  appeal  from  the  order. 

SubdivieioH  2. 

p.  The  provision  allowing  an  appeal  from  an  order  when  it  sustains  or  efsr- 
rules  a  demurrer,  is  applicable  to  all  cases  where  leave  to  amend  is  given  in  connee- 
tiott  with  a  decision  on  a  demurrer  and  also  to  decisions  on  demurrer  to  part  of  a 
pleading.  Bowman  v.  N.  Y.  Central  R.  R,  Co.,  10  Pr.  R,  210 ;  Cook  v.  Pomerey, 
ib.  221,  (reversing  Cook  v.  Pomeroy,  10  Pr.  R.  103) ;  but  the  provision  is  not  appli- 
cable when  the  decision  is  on  a  demurrer  to  an  entire  pleading — ib.  On  the  other 
hand,  it  has  been  held  that  this  provision  applies  to  every  oaae  of  a  deciaion  on  a 
demurrer  where  the  appeal  is  taken  before  any  judgment  is  actually  entered.  Net- 
ton  V.  The  Weetem  R.  R.   Co.,  10  Pr.  R.,  97;  Nellie  v.  De Forest,  6  ib.  413; 
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Reynold*  ▼.  Freeman,  4  Sand.  702.  Again  it  baa  been  held  that  in  no  case  ean  m 
d«citiMi  OB  a  demnrrer  be  appealed  from  as  an  order,  that  this  provision  is  inope* 
ratWe,  and  that  the  only  mode  of  reviewing  a  decision  on  a  demnrrer  is  to  allow  jadg- 
m«nt  to  be  entered,  and  then  appeal  from  the  judgment.  Lewie  v.  Acker,  8  Pr.  R.^ 
414 ;  Bruce  ▼.  Pinckney,  ib.,  397.  These  cases  follow  the  decisions  in  Bentley  v. 
Jonee,  3  Code  Rep.  37 ;  4  Pr.  R.  335  ;  King  v.  Stafford,  5  ib.  30,  that  the  decision 
on  a  demnrrer  is  a  judgment  and  not  an  order. 

Meriie. 

a.  When  may  an  order  made  at  special  term  be  said  to  ^*  involve  the  merite?'^ 

i»  An  order  "involves  the  merits,'*  means  all  orders  in  the  progress  of  a  cause, 
except  snch  as  relate  merely  to  matters  resting  in  the  discretion  of  the  court,  or  to 
mere  matters  of  practice  or  form  of  proceeding.  An  application  for  the  necessary 
process  to  enforce  the  j  odgment  of  the  court,  involves  the  merits.  Cruger  v.  Douglae^ 
2  Code  Rep.,  123. 

c.  <*  What  ia  meant  by  the  word  '  merits,'  as  here  used  7  If  taken  in  its  ordinary 
acceptation,  it  would  mean  the  abstract  justice  of  the  case,  without  any  regard  to 
technical  or  arbitrary  rules  of  law  ;  but  to  give  that  signification  to  the  word  here, 
wonid  in  effect  deny  an  appeal  in  many  if  not  in  most  cases  where  a  fiied  role,  or  a 
well-aeltled  principle  of  law  had  been  violated,  and  allow  it  in  those  cases  where  a 
jadgehad  been  called  upon  to  exercise  a  sound  discretion  in  settling  the  equities  of 
the  parties,  ia  regard  to  some  interlocutory  matter ;  thus  reversing  all  the  previous 
theory  and  piaetioe  of  onr  courts.  A  better  legal  definition  I  apprehend,  would  boi 
to  oonsider  it  as  meaning  the  combined  questions  of  law  and  offset  presented  by  tba 
pleadings  in  the  case.  This,  however,  although  perhaps  the  best  general  definition 
that  ean  be  given,  is  obviously  defective,  and  will  hardly  do  in  the  present  case,  as 
will  hereafter  appear.  Again,  the  precise  meaning  of  the  word  'involve,' in  this 
sentence,  presents  a  difficulty  scarcely  less  embarrassing,  If  considered,  as  might 
be  wHhont  doing  violence  to  language,  as  synonymous  with  the  word  affect,  then 
it  ia  apparent  that  the  provision  is  a  very  broad  one,  giving  a  right  of  appeal  in  many 
caaea  where  it  never  existed  before ;  as  it  could  be  easily  shown  that  many  orders 
open  a  mere  matter  of  practice,  or  such  as  rest  entirely  upon  the  discretion  or  fsTOf 
of  the  court,  would  have  an  effect,  more  or  less,  upon  the  ultimate  disposition  or 
iasnee  in  the  ease ;  as  for  instance,  an  order  openiag  a  default  regularly  taken.  On 
the  other  hand,  if  we  give  to  the  word  *  involve '  its  more  exact  and  literal  significa- 
tion, as  synonymous  with  comprise  or  embrace,  the  provision  becomes  extremely 
restricted  and  confined,  and  would  have,  if  we  adhere  to  the  definition  of  the  word 
'*'  merita  **  given  above,  scarcely  any  practical  operation  whatever,  as  in  that  view  it 
would  only  reach  those  few  cases  in  which  the  order  embraced — that  is,  disposed 
of — some  part  of  the  questions  of  law  or  of  fact  presented  by  the  pleadings  in  the 
canae.  To  make  the  provision  in  question,  therefore,  accord  at  all  with  those  notions 
which  long  experience  and  the  practice  of  courts  have  heretofore  settled  as  just  and 
proper,  it  is  obvious  that  some  signification  must  be  given  to  one  or  the  other  of  the 
tenna  referred  to,  more  or  less  variant  from  its  most  common  and  natural  import 
The  word  merits,  as  a  legal  term,  having  acquired  no  precise  technical  meaning, 
clearly  admits  of  some  latitude  of  interpretation.  Iiet  it  be  understood,  therefore,  in 
the  seotiona  of  the  statute  nnder  review,  as  meaning  *  the  strict  legal  righta  of  the 
parties,  as  contradistinguished  from  the  mere  questions  of  practice  which  every  coarl 
regulates  for  itself,  and  from  all  matters  which  depend  upon  the  discretion  or  favor 
of  the  court,'  and  we  have  not  only  a  rational  but  an  exact  and  well  defined  oouo 
stmctaon  of  the  provision  in  question.  It  would  then  give  an  appeal  from  every 
order  which  involved,  that  is,  passed  npon  and  determined,  any  positive  legal  right 
of  either  party,  and  deny  it  in  all  other  cases.  This  is  the  construction  which  will 
incTitably  be  generally  given  in  practice  to  this  provision ;  and  by  adopting  it  as  the 
interpretation  of  the  language,  much  fluctuation  in  the  decisions  of  our  courts  in 
regard  to  appeals  from  this  class  of  orders,  may,  it  is  believed,  be  avoided,"  Per 
Selden,  J.,  in  St.  John  v.  Weat^  4  Pr.  R,  331  ;  cited  aud  approved  in  Tallman  v. 
Hiiman^  10  Pr.  R„  90. 

d.  In  Tracy  v.  New  York  Steam  Faucet  Co.,  1  Smith,  357,  Woodruff,  J.,  after 
approving  of  the  definition  of  merits  as  found  in  St.  John  v.  We$t  (supra),  aaya, — 
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'<  And  generally  I  ihiuk  that  where  a  jadgment  baa  been  obtained  in  viol«tio&  of  an 
•zpreaa  proviaion  of  the  code,  a  motion  to  vacate  it  inToWea  the  merita  ia  Um  eense 
in  which  it  ia  uied  in  the  349th  lection.'^ 

a.  An  order  that  a  plaintiff  recover  ooBts  on  the  ground  that  a  claim  of  title  to 
real  property  aroee  on  the  pleadings,  or  came  in  question  on  the  trial,  is  an  ^peala- 
ble  order.  ^*  It  involved  a  part  of  the  merita  of  the  action.  It  waa  a  matter  of  strict 
legal  right  as  to  the  allowance  of  costs.  The  order  did  not  rdate  to  a  matter  of 
practice  or  procedure,  or  rest  in  the  discretion  of  the  court.  (8  Barb.«  329.) 
The  court  in  the  case  cited  has  construed  the  expression  '  when  it  involves  the  merits 
of  the  action,  or  some  part  thereof/  to  mean  that  which  relates  to  the  strict  legal 
rights  of  the  parties  as  contradistinguished  from  mere  questions  of  practice,  wfakfa 
every  court  regulates  for  itself,  and  all  matters  which  depend  on  the  diacietiott  or 
favor  of  the  court »*    BurhaiiM  v.  Tibbitls^  7  Pr.  R,  78.    Wright,  J. 

Substantial  right. 

b,  A  party  cannot  be  said  to  have  a  right  to  what  a  court  has  a  discredon  to 
grant  or  withhold.  The  legislature  must  have  intended  by  a  substantial  right  a 
fixed,  determined  right,  independent  of  the  discretion  of  the  conri,  and  of  sotme  value. 
Such  a  right  must  exist  and  b«  injuriously  affected  by  an  order,  to  bring  a  cane  wil^n 
the  3d  sub.  of  sect.  349.     Tollman  v.  U'mman^  10  Pr.  R.,  90. 

e.  An  order  admitting,  or  refusing  to  admit  an  action  Co  be  continued  in  the 
uame  of  a  surviving  plaintiff,  or  in  the  names  of  the  representatives  in  interesi  of  a 
deceased  plaintiff,  affecto  a  Bubstantial  right.    St.  Johns  v.  Croel,  10  Pr.  R^  S53. 

Notice  of  Appeal. 

d.  The  notice  of  appeal  from  an  order  must  be  served  both  on  the  clerk  and  oa 
the  adverse  party  within  ten  [now  thirty]  days  after  written  notice  of  the  order,  cr 
the  appeal  will  be  qaashed.     Wescott  v.  Piatt ^  1  Code  Rep.,  100. 

e.  The  code  positively  precludes  the  court  from  enlarging  the  time  for  bringing 
an  appeal  Renouil  v.  Harris^  2  Code  Rep.,  71 ;  Enas  v.  TAomot,  1  Code  Rep. 
N.  8.,  67 ;  Lindsey  v.  Almy,  ib.,  139  ;  Rowell  v  McCormiek^  ib.,  73 ;  and  see  7V«- 
ver  V.  SUvernaily  U  Code  Rep.,  90. 

Security  on  Appeal. 

f.  On  appeals  from  orders  no  security  is  required.  Beach  v.  Southworth,  1  Code 
Rep.,  99 ;  Nicholson  v.  Dunham,  ib.,  119 ;  Allen  v.  Johnson,  2  Sand.,  629  ;  Ewur- 
son  V.  Burney,  6  Pr.  R.,  32  ;  Cooil:  v.  Pomeroy,  10  16.,  103 ;  unless  a  stay  of  pro- 
oeedings  is  desired,  Bacon  v.  Reading,  1  Duer,  622. 

Stay  of  proceedings  on  appeal 

g.  An  appeal  from  the  special  to  the  general  term  does  not  operate,  per  se,  as  a 
stay  of  proceedings.  Story  v.  Duffy,  8  Pr.  R.,  487.  [It  is  not  very  clear  from  the 
report,  whether  the  appeal  in  this  case  was  from  an  order  or  a  judgment.  In  the 
oommeneement  of  the  opinioo,  **  a  judgment  in  this  case  ''  is  spoken  of;  but  at  the 
conclusion  it  says,  if  the  general  term  shall  affirm  **  the  order  appealed  from.*'] 

h.  In  Emerson  v.  Barney,  6  Pr.  R.,  32,  it  was  held  by  Welles,  J.,  That  an  ap* 
peal  from  an  order  is,  per  Sf ,  a  stay  of  proeeedings.;  and  the  same  judge  also  m 
decided  in  Cook  v.  Pomeroy,  10  Pr.  R,  103 ;  and  in  Truetees  of  Penn  Yam  v. 
Forbes,  8  t6.,  286 ;  and  this  decision  in  the  latter  case  was  affirmed  on  appeal  by  the 
general  term. 

t.  In  the  superior  court  (Bacon  v.  Reading,  1  Duer,  622)  it  is  held,  that  altboogfa 
no  security  is  required  upon  an  appeal  from  an  order,  yet  such  an  appeal  does  not 
operate  as  a  stay  of  proceedings ;  when  a  stay  is  desired,  until  the  determination  of 
the  appeal,  it  must  be  obtained  by  a  special  order.  Thna,  where  a  motion  for  a  new 
trial  was  denied  at  special  term,  and  an  appeal  taken  from  the  order  to  the  geoeial 
term,  no  security  was  given,  and  after  ihe  notice  of  appeal  had  been  given,  jadgmeot 
was  entered  on  the  verdict ;  and  on  motion  to  set  aside  the  judgment  as  irregular. 
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Oakly,  Ch.  J.,  aaidi  **  I  have  consulted  with  my  brethren,  and  we  are  all  of  opinion 
thai*  aithoagh  no  aecnrity  is  requisite  to  be  given  upon  an  appeal  from  an  order,  ac- 
oordiiig  to  oor  decision  in  Allen  v.  Johiuon  (2  Sand.,  629),  it  is  a  mistake  to  sup* 
poae  that  because  the  appeal  without  security  is  Taiid,  it  can  operate  per  se  as  a  stay 
d  proceedings ;  nor  is  there  a  single  word  in  oor  former  decision  to  warrant  snoh  a 
ooneiosion.  When  a  stay  of  proceedings  until  the  determination  of  an  appeal  from 
ma  mrder  is  desired,  it  must  be  obtained  by  a  special  order ;  and,  regularly,  the  ap- 
pUoation  for  that  purpose  ought  to  be  made  to  the  judge  by  whom  the  original  mo- 
tion was  decided.  It  has  never  been  supposed  that  an  appeal  from  an  order  diasolring 
an  injunction  or  discharging  a  defendant  from  arrest,  propria  vigore  remes  the 
iDJOBction  or  continues  the  imprisonment;  bat  if  such  is  not  the  effect  of  an  appeal 
in  these  cases,  I  cannot  say  that  in  any  other  it  suspends  the  execution  of  the  order, 
or  the  performance  of  any  act  which  is  its  legal  consequence.  If  it  cannot  restore  a 
dtedred  injunction,  it  cannot  revive  a  stay  of  proceedings  that  ceased  when  the 
order  appealed  was  made.  The  observations  of  the  judge  in  Emerson  v.  Bumey^ 
6  Pr.  R.,  39,  do  not  appear  to  be  sustained  by  the  anthorities,  and  are  plainly  repug- 
nant to  the  established  practice  in  chancery  in  relation  to  appeals  from  interlooutory 
orders.'' 

a.  Where  an  appellant  deposits  a  sum  of  money  instead  of  giving  an  undertak- 
ing, and  the  general  term  decide  against  him,  and  he  appeals,  with  the  proper  secu- 
rities, to  the  court  of  appeals,  nevertheless  the  money  deposited  roust  remain  in  court 
until  the  decision  in  the  court  of  appeals.    Pareone  v.  Travie^  2  Dner,  659. 

6.  An  appeal  under  this  section  is  a  motion,  and  the  costs  are  in  the  discretion  of 
the  coort,  and  if  not  awarded  on  the  decision  of  the  appeal,  and  the  amount  stated 
in  the  order,  none  can  be  obtained.  Savage  v.  Darrow,  2  Code  Rep.,  57  ;  NelUe 
w.  De  Foreeif  6  Pr.  R.,  413 ;  and  see  section  315  and  note. 

Esieting  euite. 

e.  As  to  reviewing  orders  in  suits  pending  when  the  code  took  effect,  see  1  Code 
Bep.,  61 ;  Seeley  v.  Chittenden,  10  Barb.,  303,  and  section  9  of  supplement  to 
code. 

Copy  papers  for  the  court. 

d.  An  appeal  from  an  order  pursuant  to  section  349  is  a  non-enumerated  mo- 
tion, and  on  such  an  appeal  the  court  does  not  require  the  papers  to  be  printed,  but 
each  member  of  the  court  should  be  furnished  with  a  copy  of  the  papers  on  which 
the  appeal  is  founded,  and  such  copies  should,  to  facilitate  reference,  have  the  folioe 
marked  in  the  margin  as  the  printed  papers  are  required  to  be. 

e.  In  the  saperior  court  all  casei  of  appeal  from  decisions  overruling  or  allowing 
demurren  are  considered  enumerated  motions,  and  are  to  be  placed  on  the  calendar 
for  argument;  and  the  same  papers  are  to  be  printed,  served,  and  furnished,  as  are 
required  in  other  calendar  causes  at  the  general  term.  Reynolds  v.  Truman  y  4 
Sand,  704. 

New  York  Common  Pleas, 

/.  Appeals  from  orders  on  points  of  practice  in  this  court  are  regulated  by  Rules 
of  Court,  which  will  be  found  in  the  Appendix. 

§  850.  [300.]  Orders  at  chambers^  to  he  entered  hefore  aj>' 
peal. 

The  last  section  shall  inclade  an  order  made  out  of  court 
npon  notice ;  but  in  such  case  the  order,  must  be  first  entered 
with  the  clefk.  And  for  the  purpose  of  an  appeal,  any  party 
affected  by  such  order,  may  require  it  to  be  entered  with  the 
clerk,  and  it  shall  be  entered  accordingly. 
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0.  This  Mclioii  is  identical  with  ■eetion  300  of  the  code  of  1848«  Undet  th«t 
fMOtion  it  wai  held,  that  orderi  granted  by  a  jnstiee  at  cbambem,  <jr  pmtU,  vdar 
405  [366],  need  not  bo  entered  with  the  clerk.  Simmgt  r.  RtUyea,  3  Pr.  R,  97€; 
1  Code  Rep.,  43.  But  upon  motions  made  upon  notice  under  aeotion  401  [360],  tiie 
affidaTits,  est.,  used  on  the  motion  most  be  filed  with  the  clerk  of  the  oonnty  wheie 
the  Tonne  is  laid,  t6;  and  NiehoUon  v.  Dunham^  1  Code  Rep.,  119.  Ot  if  the 
plaee  of  trial  has  been  changed,  then  with  the  olerk  of  the  comity  to  whieh  the 
other  papers  in  the  canse  are  transferred.  lb.  And  the  order  or  deeision  in  soch 
cases  must  be  entered  with  the  clerk  of  the  county  in  which  saoh  papers  avs  filed.  * 
Jb,  It  is  the  doty  of  the  respective  attorneys  to  file  the  papennsed  by  them  on  such 
motion,  and  of  the  prevailing  party  to  see  that  the  order  is  entered  conformably  to 
the  decision.  lb.  An  order  improperly  entered  will  be  stmok  out,  on  motion.  IMi^U 
T.  Pttwell,  3  Code  Rep.,  61. 

b.  An  order  made  ont  of  conrt  adjudging  a  party  in  contempt,  in  not  paying  orer 
money,  dtc.,  must  be  entered  before  it  can  be  appealed.  MarskaU  ▼.  Franei»e§,  10 
Ft,  R.  147. 

c.  The  usual  practice  formerly,  was  to  apply  to  the  judge  who  granted  the  order 
to  vacate  it,  and,  on  his  refusal,  to  appeal  to  the  court     1  Burr.  Pr.,  350.    See  \ 
tion  324. 


Chapter  V.* 

Appeal  to  the  court  of  connnofi  pleas  for  the  city  and  county  of 
New  York^  or  to  a  connty  courts  from  an  itferior  court. 

Section  351.  Existing  laws  repealed,  and  this  chapter  substituted. 

352.  By  what  courts  judgments  to  be  reviewed. 

353.  Appeal,  when  to  be  taken. 

354.  Copy  affidavit  and  notice  of  appeal  to  be  served,  and  costs  pud. 

355.  Security  to  stay  execution. 

366.  Form  of  undertaking. 
257.    Execution,  how  stayed, 

358.  In  case  of  death  of  justice,  undertaking  to  be  filed. 

359.  Filing  in  lieu  of  service  of  notice  of  appeal. 

360.  Return  when  and  how  made,  and  compelled. 

361.  How  made,  if  jostice  be  out  of  office. 

362.  Further  return  may  be  ordered. 

363.  Justice  dead,  insane, or  absent  from  State. 

364.  Hearing  upon  return.    Dismissing  appeal  if  not  brought  on. 

365.  To  be  heard  on  original  papers. 

367.  Judgment,  how  given. 

367.  Judgment  roll. 

368.  Costs,  how  awarded. 

369.  Ordering  restitution. 

370.  Setting  ofiT  costs  and  recovery. 

371.  The  costs  on  appeal 

§  351.  [301.]  (Amended  1849.)   Existing  suits.    Easting 
laws  repealed^  and  this  chapter  substituted. 

All  statutes,  now  in  force,  providing  for  tl^e  review  of 

*  The  provisions  of  this  chapter  do  not  repeal  section  31  of  the  judiciary  act  of 
1847.    Lau>9  of  1847,  p.  638.    And  where  an  appeal  is,  pursuant  to  this  sectiea, 
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judgmentB  in  civil  cases,  rendered  by  courts  of  justices  of  the 
peacd,  by  the  marine  court  of  the  city  of  New  York,  by  the 
justices'  courts  of  the  city  of  New  York,  by  the  municipal 
court  of  the  city  of  Brooklyn,  and  by  the  justices'  courts  of 
cities,  and  regulating  the  practice  in  relation  to  such  review,  are 
repealed ;  and  hereafter,  the  only  mode  of  reviewing  such 
judgments  shall  be  an  appeal,  as  prescribed  by  this  chapter. 

a.  The  appeal  pven  by  thie  chapter  is  a  mere  sabstilute  for  the  certiorari  to 
bring  np  the  judgrmeni  for  review.  Whitney  r.  Bayard^  2  Sand.  634.  And  the 
only  mode  of  reviewing  a  judgment  rendered  in  a  justice's  conrt  is  that  prescribed 
by  the  code ;  and  if  the  provisions  of  the  code  are  not  complied  with,  the  appellate 
ooart  has  no  jurisdiction.  Tulloek  v.  Bradehaw^  1  Code  Rep.,  53;  Thompeon  v. 
Hopper,  ih.f  103 ;  See  note  to  section  354. 

h,  Tbere  is  no  minimum  presoribei]  under  which  a  judgment  before  a  justice 
csmnot  be  appealed ;  and  the  court  cannot  refuse  to  hear  an  appeal  on  account  of  the 
amallnessof  the  amount  in  controversy.  (Harris  v.  Hughes,  16  Mo.  R.  597)  ;  and 
the  New  York  common  pleas  entertained  an  appeal  firom  a  judgment  in  An  action 
to  recover  5  cents, — the  respondent  not  objecting,  and  the  action  having  been 
brought  to  test  a  right ;  and  see  Teall  v  Felton,  1  Coms.  537,  in  which  the  value 
of  the  property  in  question  was  estimated  by  the  plaintiff  at  6  cents. 

§  352,  [302.]  (Amended  1849.)  Edating  suits.  By  what 
courts  judgments  to  he  reviewed. 

When  the  judgment  shall  have  been  rendered  by  the  ma- 
rine court  of  the  city  of  New  York,  or  by  a  justice's  court  in 
that  city,  the  appeal  shall  be  to  the  court  of  common  pleas  for 
the  city  and  county  of  Kew  York ;  and  when  rendered  by  any 
of  the  other  Courts  enumerated  in  the  last  section,  to  the  county 
court  of  the  county  where  the  judgment  was  rendered. 

e.  By  the  law  regulating  the  marine  court  (Laws  of  1853,  p.  1166)  provision  is 
made  for  an  appeal  from  a  single  judge  to  a  general  term  of  that  court ;  and  we  un- 
derstand the  court  of  common  pleas  to  have  held  that  a  party  has  his  option,  either 
to  appeal  to  the  general  term  of  the  marine  court  or  to  the  common  pleas ;  but  he 
cannot  do  both.  From  a  decision  at  the  general  term  of  the  marine  court,  neither 
party  can  appeal. 

§  863.  [303.]  (Amended  1851-1852.)  Existing  suits.  Ap^ 
peal  when  to  he  taken. 

The  appellant  shall,  within  twenty  days  after  judgment, 
serve  a  notice  of  appeal,  stating  the  grounds  upon  which  the 
appeal  is  founded.  K  the  judgment  is  rendered  upon  process 
not  personally  served,  and  the  defendant  did  not  appear,  he 

mnde  to  the  supreme  court,  the  proceedings  throughout  are  to  be  the  same  as  if  the 
appeal  had  remained  in  the  county  court  Taylor  v.  Seeley^  3  Code  Rep.,  84.  And 
note  to  section  371. 


540  APPEAL  TO  OOMMOH  PLEAS.  [§  354. 

shall  have  twenty  days,  after  personal  notice  of  the  judgment, 
to  serve  the  notice  of  appeal  provided  for  in  this  and  the  next 
section. 

•.  Before  the  amend ment^f  1852  this  seotion  wasaa  follows,  the  amendment  of 
1851  heing  in  Ualie  : — 

6.  '*  The  appellant  shall,  within  twenty  days  after,  the  jadgment,  make,  or  cause 
to  be  made,  an  affidavit,  stating  the  substance  of  the  testimony  and  proeeedioff  be- 
fore  the  court  below,  and  the  grounds  upon  which  the  appeal  is  founded.  If  the 
judgment  i»  rendered  upon  proceea  not  pereonally  oervedy  and  the  defendoMi  did 
not  appear,  he  ehall  ha^e  twenty  dayOt  after  peroonal  notiee  of  the  judgwiont,  te 
make  andoerve  the  offidavit  and  notice  of  appeal  provided  for  in  Mis  atS  the  next 
•ectiott." 

c.  I1iis  section,  before  the  amendment  of  1851,  was  identical  with  section  303 
of  the  code  of  1848 ;  and  upon  that  seotion,  in  a  case  where  the  appellant's  aiBdaWi 
stated  the  proceedings  and  testimony  in  the  court  below,  but  did  not  apoeiSf  any 
paitkular  ground  of  appeal,  the  court  dismissed  the  appeal,  and  said, "  Tbe  appeBaat 
must  put  his  finger  on  the  point  relied  npoui  or  distinctly  inform  his  advemiy  on  what 
ground  he  alleges  there  is  error  in  the  jadgment."  Williamo  w,  Cunmn^ham,  2 
Sand.  632;  Thompeon  ▼.  Hopper,  1  Code  Rep.,  1U3. 

d.  And  where  the  appellant's  affidavit  set  forth  various  objections,  as  having  been 
taken  at  the  trial  and  overruled,  but  did  not  state  the  grounds  on  which  the  party 
appealed,  the  court  dismissed  the  appeal  because  of  this  omission.  Sullivan  t.  Mc- 
Donald, 2  Sand.  632,  in  note. 

e.  An  objection  to  the  regularity  of  the  notice  of  appeal  will  not  be  considered  oa 
the  argument  of  the  appeal.  The  remedy  for  any  irregularity  in  that  respect  is  by 
motion  upoi^  proper  notice  to  the  appellant  to  dismiss  the  appeal  Nye  v.  Ayreo,  I 
Smith,  533 ;  Partridge  v.  Thayer,  2  Sand.,  228. 

/.  The  oases  of  Mulford  ▼.  Decker,  1  Code  Rep.,  71 ;  Davio  v.  Loumohury,  ih 
71,  were  decisions  on  this  section,  but  have  no  applioalion  to  the  preaent  wording  of  the 
seotion. 

§  354,  [804.]  (Amended  1849-1861-1852.)  Btistin^f  wife. 
Copy  of  affidavit  and  notice  of  appeal  to  be  served^  and  coiis 
paid. 

The  notice  of  appeal  must,  within  the  same  time,  be  serred 
on  the  justice  personally,  if  living  and  within  the  county,  or 
on  his  clerk,  if  there  be  one,  and  on  the  respondent,  personallf, 
or  by  leaving  it  at  his  residence  with  some  person  of  suitable 
age  and  discretion,  or  in  case  the  respondent  is  not  a  resident 
of  the  county,  in  the  same  manner  on  the  attorney  or  agent,  if 
any,  who  is  a  resident  of  such  city*  or  county,  who  appeared 
for  him  on  the  trial ;  and  the  appellant  must,  at  the  time  of  tiie 
service  of  the  notice  of  appeal  on  the  justice,  pay  to  him  the 
costs  of  the  action  included  in  the  judgment,  together  with  two 
dollars  costs  of  the  return,  which  shall  be  restored  to  him  in 
case  the  judgment  is  reversed,  and  be  included  in  the  jadg- 
ment for  costs,  on  reversal. 
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A  Where  the  notice  of  appeal  waa  nerved  on  the  reapondent'a  attorney,  on  motion 
to  dknuM  the  appeal  on  the  gronnd  that  the  motion,  Slq.,  were  not  serTed  on  the  re- 
^londent,  it  appeared  by  the  appellant's  affidavit,  that  *'  he  used  i;reat  diligence  to 
make  the  eerrice  on  the  respondent,  that  he  called  at  the  residence  of  the  respondent, 
in  the  city  of  New  York,  and  could  not  find  her  there,  was  referred  to  another  honse, 
where,  it  was  said,  she  was  gone  to  service^  and  on  calling  there  was  told  they  did 
not  know  where  she  was,  and  finally,  that  she  conid  not  be  found,"  the  court  held 
this  insnfficient  to  show  that  the  respondent  was  not  a  resident  of  the  city  of  New 
York,  and  dismissed  the  appeal.    Duffy  v.  Morgan,  3  Sand.,  631. 

h*  And  where,  within  twenty  days  after  judgment  for  the  plaintifi)  in  a  justice's 
eonrt,  the  defendant  served  an  affidavit  and  bond,  pursuant  to  the  requirements  of  the 
reviseid  statutes,  and  the  plaintiff  disregarded  the  defendant's  proceedings,  and  issued 
execotion,  the  court,  on  the  defendant's  motion  to  set  aside  the  execution,  held,  that 
no  appeal  was  pending,  and  as  more  than  twenty  days  had  elapsed  since  the  rendi* 
tion  of  the  judgment,  £e  defendant  could  have  no  relief.  Purdy  v.  Harriton,  1  Code 
Rep.,  54. 

e.  Where,  on  an  appeal  from  a  justice's  judgment,  the  fee  for  the  return  was  not 
paid  at  the  time  of  the  service  of  the  notice  of  appeal,  but  was  afterwards  tendered 
and  refused,  and  the  justice  refused  to  make  any  return,  the  appeal  was  dismissed  ^ 
and  Harris  J.,  said,  **  If  the  fee  for  the  return  is  not  paid  on  the  service  of  the  notice 
of  appeal,  the  justice  is  not  bound  to  make  a  return ;  nor  is  it  in  the  power  of  the  ap- 
pellate ooarl^  either  to  compel  a  return,  or  to  hear  the  appeal  in  the  absence  of  Bny 
ratnm.     Vun  Heuten  v.  Kirkpatriek,  1  Code  Rep.  N.  8.,  74. 

d.  An  appeal  from  a  iustice's  court  is  perfected  by  the  service  of  notice  of  appeal 
on  the  justice,  and  on  tne  respondent,  or  his  attorney,  if  the  respondent  is  a  non- 
reddent;  and  when  notice  of  appeal  had  been  served  on  the  justice,  and  no  notice  had 
been  served  on  the  respondent,  it  was  held,  that  no  appeal  had  been  perfected,  and 
that  the  plaintiff  should  treat  the  service  made  as  a  nullity  and  issue  execution  on  the 
judgment ;  and  a  motion  to  set  aside  the  appeal  was  dismissed.  Schermerhom  v. 
GoSe/,  1  Code  Rep.  N.  a,  290 . 

€.  Tliia  '*  section  requires  that  certain  things  shall  be  done  within  the  twenty 
days;  and  if  tbey  are  not  all  done,  there  U  no  appeaU^  And  where  the  notice  of 
appeal  was  within  the  twenty  days  served  on  the  justice,  but  not  on  the  respondent 
mtfl  alter  the  twenty  days  had  expired,  held,  that  there  was  no  appeal ;  that  the 
sarviee  of  a  written  notice  of  appeal  on  the  respondent  within  the  time,  is  abedntely 
neeeaaary  to  give  the  appellate  court  jurisdiction,  and  that  a  verbal  notice  of  appeal 
is  not  aofficienl.     The  People  v.  Eldridge,  7  Fr.  R.,  108. 

§  355.  [305.]  (Amended  1849.)  Edating  suits.  Security  to 
stay  execution. 

If  the  appellant  desire  a  stay  of  execution  of  the  judgment^ 
he  shall  give  security  as  provided  in  the  next  section. 

/.  An  appeal  from  the  judgment  of  a  justice  of  the  peace,  not  followed  up  by  the 
giving  of  the  undertaking  required  by  the  code  (ss.  355,  356,  357,)  will  not  operate 
aa  a  stay  of  any  further  proceedings  which  the  plaintiff  may  elect  to  pursue  in  order 
to  enforce  the  collection  of  the  judgment.    Conway  v.  Hitehino^  9  Barb.,  37S. 

§  356.  [306.]  (Amended  1848.)  Existing  stiits.  Form  of 
tinderiaking* 

The  security  shall  be  a  written  undertaking,  executed  by 
one  or  more  suflBcient  sureties,  approved  by  the  county  ju^e 
or  by  the  court  below,  to  the  eflTect  that  if  judgment  be  ren- 
dered against  the  appellant,  and  execution  thereon  be  returned 
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unsatisfied,  in  whole  or  in  part,  the  sureties  will  pay  the  amomt 
unsatisfied. 

a.  All  aetmn  will  not  lie  against  a  jastiee  or  eomity  jadge  for  an  error  in  jadpoent 
in  approTuig  an  invalid  andertaking.  Vhiekering  r,  Robtiuon,  3  Cnshlng's  BapnS43. 
See  page  2d2,  e.  ante. 

§  357.  [307.]  (Amended  1849.)  EtUting  suits.  lasecution. 
how  stayed. 

The  delirery  of  the  undertaking  to  the  court  below  shall 
stay  the  issuing  of  execution ;  or  if  it  have  been  issued  the 
service  of  a  copy  of  the  undertakiDg,  certified  by  the  court  be- 
low, upon  the  officer  holding  the  execution,  shall  stay  fnrdier 
proceedings  thereon. 

§  358.  [308.]  (Amended  1849.)  Eooisting  suits.  Incase  if 
death  qf  justice^  undertaking  to  he  JUed. 

Where,  by  reason  of  the  death  of  a  justice  of  the  peace, 
or  his  remoYal  from  the  county,  or  any  other  cause,  the  under- 
taking on  the  appeal  cannot  be  delivered  to  him,  it  shall  be 
filed  with  the  clerk  of  the  appellate  court,  and  notice  there(tf 
given  to  the  respondent,  or  his  attorney,  or  agent,  as  provided 
in  section  three  hundred  and  fifty-four,  it  shall,  thereupon,  have 
the  same  efiect  as  if  delivered  to  the  justice. 

§  359.  [309.]  (Amended  1849-1852.)  JEnsting  suits.  FU- 
ing  in  lieu  of  service  of  notice  of  appeal. 

When  by  reason  of  the  death  of  a  justice  of  the  peace,  or 
his  absence  from  the  county,  or  any  other  cause,  the  notice  of 
appeal  cannot  be  served  as  provided  by  section  three  hundred 
and  fifty-three,  it  may  be  served  by  leaving  the  same  with  the 
clerk  of  the  county. 

§  360.  [311.]  (Amended  1849-1852.]  Existing  suits.  Rtr 
twm^  when  and  how  made  and  compelled. 

The  court  below  shall,  thereupon,  after  ten  days,  and  withiu 
thirty  days  after  service  of  the  notice  of  appeal,  make  a  return 
to  the  appellate  court  of  the  testimony,  proceedings,  and  judg- 
ment, and  file  the  same*  in  the  appellate  court ;  and  may  be 
compelled  to  do  so  by  attachment.  But  no  justice  of  the  peace 
shall  be  bound  to  make  a  return  unless  the  fee,  prescribed  by 
tl#last  section  of  this  chapter,  be  paid  on  service  of  the  notice 
of  appeal.  ^ 
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&  The  amendment  of  1852  was  merely  the  striking  oat  the  words  *^  with  the  affi- 
davits," where  the  asterisk  is  placed. 

b.  If  thif  fee  be  not  paid  on  senriee  of  notice  of  appeal,  the  right  of  appeal  is  lost. 
Van  Hempen  t.  Kirkpatnek^  4  Pr.  R.,  422 ;  1  Code  Rep.  N.  S.,  74. 

e.  In  MeCafferty  ▼.  Kelly y  2  Sand.  637,  an  appaal  from  marine  court,  on 
the  cause  being  called  for  argument,  it  appeared  that  the  retarn  set  forth  only  a 
portion  of  the  testimony;  it  was  held,  that  the  return  must  eontain  all  the  testi- 
■BOiiy,as  the  conrt  can  look  solely  at  the  return  ;  and  as  the  return  wasdefectiTe,  the 
parties  must  aall  for  a  further  return,  and  a  further  return  was  ordered. 

d.  On  an  appeal  from  a  justice's  court,  the  return  of  the  justice  must  state  the 
whole  of  the  proceedings  in  the  court  below.  BeUkaw  ▼.  Colie,  3  Code  Rep.,  184. 
Bat  a  judgment  will  not  be  reYersed  for  a  defect  in  the  return.  KUnek  v.  De  For- 
*9t,  ik,  185. 

e.  A  justice  of  the  peace  in  making  a  return  to  the  common  pleas  [county 
eonrt]  apoo  an  appeal,  acta  ministerially,  and  is  reepoosible  to  the  party  injured  for 
error  in  such  retorn.    Houghton  t.  Swarthovt^  1  I)enls  509. 

/.  An  altered  adoption  of  the  appelUnVs  affidavit  is  not  a  sufficient  return.  Den- 
stn  T.  ConuiJUfi,  1  Smith,  144— 147»  note. 

See  mles  regulating  appeals  to  the  common  pleas,  in  Appendix. 

§861.  [313.]  Existing  suits.  Saw  made  if  justice  he  out 
of  office. 

When  a  justice  of  the  peace,  by  whom  a  judgment  ap- 
pealed j&om  was  rendered,  shall  have  gone  out  of  office  before 
a  return  is  ordered,  he  shall  nevertheless  make  a  return  in  the 
same  manner,  and  with  the  like  effect,  as  if  he  were  still  in 
office. 

§  362.  [313.]  JSoistinff  suits.  Furtli^r  return  may  be  or- 
dered. 

If  the  return  be  defective,  the  appellate  court  may  direct  a 
further  or  amended  return  as  often  as  may  be  necessary,  and 
may  compel  a  compliance  with  its  order,  by  attachment. 

See  note  to  section  360,  and  Rule  87  of  Supreme  Court  Rules. 

§  363.  [314r.]  JScisting  suits.  If  justice  he  dead^  insane^  or 
absent. 

K  a  justice  of  the  peace,  whose  judgment  is  appealed  from, 
shall  die,  become  insane,  or  remove  from  the  State,  the  appel- 
late court  may  examine  witnesses  on  oath,  to  the  facts  and  cir- 
cumstances of  the  trial  or  judgment,  and  determine  the  ap- 
peal, as  if  the  facts  had  been  returned  by  the  justice.  If  he 
shall  have  removed  to  another  county  within  the  State,  the  ap- 
pellate court  may  compel  him  to  make  the  return,  as  if  he  were 
still  within  the  county  where  judgment  was  rendered. 

g.  A  return  to  a  tortiorari  made  by  a  judge  who  was  out  of  office,  hefore  the 
•ervice  of  the  eortwrari  upon  him,  is  a  nullity.    Peck  v.  IVef,  4  Pr.  R.  425. 
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a.  Where  a  jvidgt  of  the  late  common  pleaa  wu  aerred  with  s  eertimwn^  tiler 
hii  term  of  office  had  expired,  under  the  amended  constitntioa  of  1846,  to  remote 
certain  proeeedinga  had  before  him  (while  in  office),  relating  to  "anmmAry  pnceed- 
ings  to  recoYer  the  poMeaaion  of  lands,"  it  waa  held  that  the  return  made  by  him,  wai 
a  nullity.    lb, 

b.  A  justice  of  the  peace  is  authorized  by  statute  (3  R.  S.,  271,  a.  260,}  to  maks 
a  valid  return  to  a  ewtiorari  served  upon  him  after  he  has  gone  out  of  office,  for 
the  pnrpooe  of  reviewing  a  judgment  rendered  by  him.  But  there  iano  aaeh  pooviaoB 
of  law  in  eaaea  of  special  proceedings,  made  applicable  to  a  jn^ge.    lb, 

§  364.  [316.]  Existing  suits.  Hearing  upon  return.  Dis- 
m/issmg  appeal  if  not  hrougJU  on. 

If  a  return  be  made,  the  appeal  may  be  brought  to  a  hea^ 
iDg  at  a  general  term  of  the  appellate  court,  upon  a  notice  bj 
either  party  of  not  less  than  eight  days.  It  ehall  be  placed 
upon  the  calendar,  and  continue  thereon  without  further  notice^ 
until  finally  disposed  of ;  but  if  neither  party  bring  it  to  a  hear- 
ing before  the  end  of  the  second  term,  the  court  shall  dismis 
the  appeal,  unless  it  continue  the  same,  by  special  order,  for 
cause  shown. 


e.  Under  the  code  of  1848  the  appeal  given  by  this  chapter  in  casea  arising  ia 
the  oity  of  New  York,  waa  to  the  superior  court  of  that  city,  and  it  waa  there  beU 
that  the  appellate  court  would  not  give  a  judgment  of  reversal  if  the  reepcndeDt 
failed  to  appear,  without  first  investigating  the  merits  of  the  ease ;  Irat  where  the 
respondent  iUone  appeared,  the  judgment  would  be  affirmed  aa  of  coarae^  Bettaanf 
V.  Alexander,  I  Code  Rep.,  64 ;  Oeraghty  v.  Maione,  ib^  94.  It  waa  aftsrwardi 
dedded  that  the  judgment  appealed  from  will  be  reversed  bv  default  if  the  rsipead- 
ent  do  not  appear  to  argue  the  appeal.    Whitney  v.  Bayard,  2  Sand.,  634. 

d.  Where  notice  of  hearing  has  been  given  by  the  appellant,  the  respondeat  may 
move  for  an  affirmance  of  the  judgment,  ex  parte,  although  he  haa  given  no  notice 
of  argument     Conetani  v.  Ward,  1  California  Rep.,  333. 

§365.  [316.]  (Amended  1849.)  Eeisting suits.  Tohe hoard 
on  original  papers. 

The  appeal  shall  be  heard  on  the  original  papers ;  and  no 
copy  thereof  need  be  famished  for  the  use  of  ih%  court 

§  366.  [317.]  (Amended  1849-1851.)  Exsisting  suits.  Judg- 
ment cm  appeal. 

Upon  the  bearing  of  the  appeal,  the  appellate  court  shall 
give  judgment  according  to  the  justice  of  the  case,  without 
regard  to  technical  errors  and  defects  which  do  not  affect  the 
merits.  In  giving  judgment,  the  court  may  affirm  or  reverse 
the  judgment  of  the  court  below,  in  whole  or  in  part,  and  as 
to  any  or  all  the  parties,  and  for  errors  of  law  or  fact*  If  tie 
appeal  is  fcTunded  on  an  error  in  fact  in  the  proceedings,  not 
affecting  the  merits  of  the  action,  and  not  within  the  kuowl- 
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edge  of  the  juBtice,  the  court  may  determine  the  alleged  error 
in  fact  on  affidavits,  and  may  in  its  discretion  inquire  into  and 
determine  the  same  upon  examination  of  the  witnesses.  If 
the  defendant  failed  to  appear  before  the  justice,  and  it  is 
shown  by  the  affidavits  served,  or  otherwise,  that  manifest 
injustice  has  been  done,  and  the  defendant  satisfactorily  ex- 
cuses his  default,  the  court  may  in  its  discretion,  set  aside  or 
suspend  the  judgment,  and  order  a  new  trial  before  the  same 
or  any  other  justice,  at  such  time  and  place  and  on  such  terms  as 
the  court  may  deem  proper.  The  parties  must  appear  before 
the  justice  according  to  the  order  of  the  court,  and  the  same 
proceedings  must  thereupon  be  had  in  the  action  as  on  the 
return  of  a  summons  personally  served. 

a.  Beforo  amandment  the  lection  ended  where  the  aeterisk  is  placed. 

b.  The  aectkm  before  ftmendment  was  identioal  with  section  317  of  the  code  of 
1848*  upon  which  in  a  ease  where  the  smnnions  claimed  only  |^50,  and  the  plaintiff 
in  the  absence  of  the  defendant  took  judgment  for  $91,  on  appeal  from  snoh  judg^ 
meat  it  was  alleged  that  only  $50  was  claimed  by  the  inadvertence  of  the  clerk  of 
the  oovrt,  and  that  the  conrt  under  this  section  wonld  rectify  the  error:  the  coort 
said  tlie  difficulty  is  that  we  cannot  know  what  are  the  merits  of  the  case  beyond 
the  %50,  The  defendants  had  no  opportunity  to  be  heard  in  their  defence  as  to  the 
ffuiplns  beyond  that  sum.  We  can  see  there  was  no  defeoce  to  the  extent  of  $50,  but 
beyond  that  we  hsTe  no  information.  The  appeal  was  allowed.  Partridge  v. 
Ti^fer,  3  Sand.,  337. 

e.  The  office  of  an  appeal  from  a  judgment  rendered  by  a  justice,  is  to  try  the 
canne  upon  the  merits ;  ^and  the  appellate  court  is  restricted  to  the  issue  or  issnes  of 
law  framed  in  the  court  below  and  appearing  npon  the  record.  Ro»m  v.  Hamilton, 
3  Bnrb.  «09. 

d.  This  section  *<  was  evidently  intended  to  give  the  conrt  power  to  review  the 
proceedings  of  the  conrt  below  both  as  to  law  and  to  fact  But  in  the  exercise  of 
this  power  we  are  not  to  regard  technical  errors  or  defects,  nor  would  it  be  proper 
in  thb  court  to  interfere  with  the  decision  of  the  court  below  upon  questions  of 
fact  when  the  testimony  was  in  any  respect  of  a  doubtful  character,  or  such  as  to 
afford  any  grounds  for  the  decision  to  which  the  court  below  arrives.  I  know  of  no 
betCvr  rule  to  adopt  in  regard  to  a  review  upon  the  facts  than  that  which  exists  as  to 
a  case  trisd  before  a  jury  in  this  court,  viz.  not  to  interfere  with  the  verdict  upon 
the  Ibein  unless  the  decision  b  against  the  dear  weight  of  evidence."  Ingrabam, 
Fust  J.    ifeMi  V.  Wolf,  1  Smith,  73. 

«.  How  much  credit  is  to  be  given  to  a  witness,  is  clearly  a  question  for  the  court 
below.  lb, 

/.  The  appellate  court  will  not  willingly  reverse  a  judgment  upon  a  point  not 
taken  on  the  trial  nor  urged  on  the  appeal  lb. 

g.  This  section  does  not  authorize  the  county  court  to  review  the  evidence  before 
the  justice,  and  if  in  the  opinion  of  the  court  the  verdict  is  too  large,  to  reduce  it 
But  the  county  conrt  may  now  reverse  as  to  $ome  of  the  defendants,  and  affirm  as 
to  others,  and  so  as  to  plaintiffiL  The  words  errort  of  fact  as  used  in  this  section 
hnve  no  reference  to  an  erroneous  finding  of  the  conrt  or  jury  upon  the  evidence, 
hot  it  refers  to  those  errors  of  fact  not  appearing  from  the  record  or  evidence,  such 
as  the  infancy,  coverture,  &c.,  of  some  of  the  parties,  who  have  not  properly  appeared. 
If  there  is  no  evidence  to  support  the  judgment  it  must  be  reversed,  if  there  is  evi- 
dence on  both  sides,  a  mere  conffict  of  evidence,  the  judgment  mast  be  affirmed. 

35 
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An  entire  jud^fment  as  for  damagei  cannot  be  reverMd  in  part  and  'affirmed  in  part 
Ka99on  Y.  Milli,  8  Pr.  R.,  377. 

a.  The  wordi^  of  fact,  added  to  thii  seotioa  in  1851,  did  not  iooreaae  the  powen  of 
the  county  courts  oyer  trials  of  fact  in  courts  of  justices  of  the  peace.  AdtU  r. 
Wilson,  7  Pr.  R.,  64. 

5.  On  appeal,  the  county  court  has  no  power  or  authority  to  reTerse  or  affirm  a 
judjifinent  on  mere  qaestions  of  fact  found  by  the  CTidence  before  a  justice  or  a  jury. 
And  the  supreme  court  cannot,  on  appeal  from  the  county  court,  review  such  eri- 
deuce  on  mere  qoestiona  of  fact     lb.  and  Katton  v.  Mi2/#,  8  Pr.  R.  377. 

e.  The  term  **  error  of  fact"  does  not  refer  to  any  error  or  mistake  of  the  jury 
in  finding  the  facts ;  it  means  such  facts  as  affect  the  regularity  and  Ta^idity  of  the 
proceedings  and  still  do  not  appear  on  the  record.    Adtit  ▼.  Wilton,  supra. 

d.  In  a  subsequent  ^ase,  Hurd  y.  Beeman,  6  Pr.  R.,  256,  Sheldon,  Co.  Jadfe, 
after  referring  to  Ad$it  ▼.  Wilson*^  supra,  and  remarking,  that  decision  was  foaaded 
on  the  code  of  1851|  says,  *'  It  is  necessary  to  examine  the  practice  to  be  obserrad 
nnder  the  existing  statute  (code  of  1852),  in  attempting  to  review  a  jadgawat  of  a 
justice  for  an  error  in  fact.  The  alleged  errors  may  be  determined  upon  affidtvits; 
and  the  question  is  how  these  affidavits  are  to  be  presented  to  the  appellate  ooatt,  and 
who  may  present  them.  The  appellant,  in  this  case,  caused  affidavita  to  be  served 
upon  and  returned  by  the  jastioe,  with  his  return  to  the  notice  of  appeal,  which  sA- 
davits  stated  the  error  fully,  in  the  nature  of  an  assignment  of  errors.  Tliis  uiaj 
have  been  well  enough,  so  &r;  but  I  think  by  the  spirit  of  the  decinoa  in  Adtit  t. 
Wilion^  and  the  general  rule  which  would  allow  each  party  to  have  a  fall  hearing 
upon  a  disputed  point  or  an  opportunity  to  have  it,  that  the  appellant  has  not  prop- 
erly brought  the  error  before  the  court  He  should  at  some  time  have  informed  the 
respondent  of  his  intention  to  assign  the  error,  and  allowed  him  the  privilege  of 
denying  it,  in  the  nature  of  a  joinder  in  error,  if  he  chose  so  to  do.  Then  each 
party  would  be  enabled  to  inform  the  court  by  affidavits  of  the  facts,  and  present  it 
with  the  material  upon  which  action  could  consistently  be  founded  in  determiaiag 
the  alleged  error.  Otherwise  the  investigation  is  sx  parte,  and  would  be  a  surpriss, 
and  mi^t  work  serious  detriment  to  a  reapondent  who,  until  the  argument  of  the 
appeal,  might  be  entirely  unaware  of  the  alleged  error  of  fact.  I  think  that,  at 
some  time  before  the  argument  of  an  appeal  founded  on  errors  infaet,fhe  reload- 
ent  should  be  served  with  copies  of  the  affidavits  which  are  relied  upon  to  support  the 
affirmative  of  the  allegation ;  and  then  when  the  appeal  is  brought  on  for  argumeat, 
the  respondent  would  be  enabled  to  contest  the  error  by  counter  affidavits,  leaving 
the  question  for  the  court  to  decide.  What  length  of  time  is  necessary  is  not  im- 
portant for  me  to  say ;  but  it  may  be  well  to  remark  that  it  would  seem  that  the 
rule  regarding  special  motions  would  be  a  safe  one  to  follow,  and  which  would 
probably  be  sufficient*' 

e.  The  finding  of  a  jury  in  a  justices'  court  upon  a  question  of  fact  is  conclnsfre, 
although  against  the  weight  of  evidence,  the  county  court,  on  appeal,  cannot  prop- 
erly disturb  the  verdict.  It  is  only  when  the  facts  of  a  case  are  undispated,  or  the 
evidence  is  not  conflicting  and  is  free  from  reasonable  doubt,  that  such  a  verdict  eaa 
be  set  aside  as  contmry  to  or  against  evidence.    Bennett  v.  Scutt,  18  BarL,  347. 

/.  Upon  a  question  of  fact,  the  finding  of  a  justice  is  the  same  in  effect  as  the 
verdict  of  a  jury.     Harpel  v.  Curtis,  1  Smith,  78. 

Sg,  A  variance  between  a  pleading  and  the  proof,  the  first  alleging  delivery  ef 
oods  to  the  defendant,  and  the  latter  showing  delivery  to  a  third  person  on  the 
efendant's  credit,  is  not  ground  for  a  reversal  of  a  judgment,  when  the  merits  have 
been  investigated  and  judgment  done  between  the  parties.  Briggs  v.  Evtma,  I 
Smith,  192. 


h.  The  court  on  appeal  will  not  notice  an  objection  that  evidence  given 
irrelevant,  when  the  appellant  on  the  trial  acquiesced  in  its  reception.   Froet  v.  HMttd* 
ford,  I  Smith,  540. 

i.  It  is  only  In  a  very  clear  case,  and  one  in  which  the  court  feels  assured  that  it 
can  do  complete  justice  between  the  parties,  that  an  error  of  the  court  bebw  in 
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sdmiUiiig  illegal  testimony,  which  may  have  inflaenced  the  decieion  of  the  eaose, 
will  be  disregarded  on  the  appeal.    Main  v.  Eagle,  1  Smith,  619. 

4L  When  the  appellate  eoart  sees  clearly  and  beyond  all  doubt,  that  the  rejection 
of  proper  or  the  admission  of  improper  evidence  could  in  no  way  materially  afi*ect 
the  result,  the  judgment  of  an  inferior  court  will  not  on  that  ground  be  set  aside. 
Perue  v.  CoU,  1  California  Repi,  369 ;   Harper  t.  Jjeal,  10  Pr.  R.,  276. 

h.  Where  evidence  erroneously  admitted  tends  directly  to  establish  the  pluntiff's 
caae^  although  the  issue  might  have  been  determined  in  the  same  way  upon  the  other 
testimony,  the  error  is  not  a  teehnieal  one,  but  affects  the  merits  and  cannot  be  dis- 
regarded in  reviewing  the  judgment.    Hahn  v.  Van  Doren,  1  Smith,  411. 

e.  Where  evidence  offered  in  a  trial  before  a  justice  is  objected  to  and  excluded, 
and  neither  the  grounds  of  the  objection  nor  the  object  of  the  proof  is  stated,  and  the 
ooort  on  appeal  can  see  that  a  good  objection  might  have  been  taken,  it  will  pre* 
same  that  the  proper  objection  was  taken  and  the  decision  below  made  on  the  right 
ground.    BeUowa  v.  Saeketty  15  Barb.,  96. 

d.  So  where  evidence  ii  admitted  by  the  justice  after  objection,  and  it  appean 
from  the  return  that  the  objection  was  general  and  the  court  can  see  that  the 
aobject-matter  of  the  evidence  was  proper,  and  that  only  the  manner  of  proving 
snob  facta  was  objectionable,  it  will  preaume  that  no  objection  was  made  to  the 
mmnner  of  proving  the  fact,  but  that  the  objection  was  to  the  proof  of  such  fact 
Jb, 

€.  A  judgment  once  rendered  in  a  jnstice^s  court,  cannot  be  opened  on  appeal 
■nd  a  new  trial  allowed  on  the  ground  that  the  defendant  who  appeared  on  the 
trial  neglected  to  produce  certain  evidence  which  would  have  been  a  bar  to  the 
snit.  lotion  366  only  applies  to  cases  where  the  defendant  does  not  appear  on  the 
trial    Bunker  v.  Latmm,  1  Smith,  410. 

/.  Thus  where  a  defendant' who  held  a  release  Arom  the  plaintiff,  appeared  on  the 
trial  but  did  not  use  the  release  as  a  defence,  and  judgment  being  given  against  him, 
appealed  to  the  common  pleas,  and  on  the  appeal  prmlnced  the  release  and  asked  to 
have  the  judgment  raversed  and  a  new  trial  ordered  to  enable  him  to  avail  himself  of 
the  release  as  a  defence,  it  was  held  no  ground  for  reversing  the  judgment,  and  it 
was  affirmed.    2b, 

g.  If  on  the  trial  of  an  action  before  a  justice  the  defendant  omits  io  raise  the 
objection  that  the  plaintiff,  an  assignee  of  the  cause  of  action,  has  not  proved  title  to 
the  demand  sued  upon,  he  will  be  deemed  to  have  waived  such  proof  and  admitted 
the  plaintiff^s  right  to  sue,  and  cannot  raise  the  objection  on  appeal.  AuHin  v.  Bttrns, 
16  Barb.,  643. 

A.  If  a  complaint  in  a  justice's  court  is  insufficient,  the  defendant  should  demur  to 
it ;  be  cannot,  upon  appeal,  object  to  it  in  point  of  form,  N^  v.  Clute^  12  Barb., 
466;  and  in  Cuehingham  v.  Phillips  (1  Smith,  416),  where  the  plaintiff  complained 
in  a  jostiee's  court  for  money  had  and  received,  damages  ^41  66.  The  defendant 
answered  a  general  denial.  The  cause  was  tried  on  the  merits  and  judgment  rsn- 
der«d  for  the  plaintiff.  The  defendant  appealed,  and  on  the  appeal  objected  to  the 
ibrm  of  the  complaint;  and  by  the  court,  *' An  objection  is  taken  to  the  form  of  the 
ccMnplaint,  and  it  is  not  without  force.  But  as  the  cause  has  been  tried  upon  the 
merits,  and  we  have  power  upon  appeal  to  amend  the  pleadings  so  as  to  promote 
■obstantial  justice,  we  order  the  pleadings  to  be  amended  according  to  the  facts,  if 
aoch  amendment  should  be  necessary.^' 

i.  Where  in  the  court  below,  additional  evidence  was  admitted  after  the  parties 
had  once  rested,  but  before  the  case  had  been  finally  submitted,  and  while  the  parties 
and  their  witnesses  were  all  present,  held  that  it  was  a  matter  within  the  discretion 
of  the  justice,  it  not  appearing  that  the  opposite  party  was  prejudiced,  the  judgment 
would  not  be  reversed  for  that  cause.  Harpel  v.  Curtie^  1  Smith,  78 ;  bat  the 
refusal  or  the  justice  to  allow  additional  evidence  to  be  given  after  a  motion  for  a 
Bonsait,  forms  no  ground  for  reversing  the  judgment.  Reed  v.  Barber,  3  Code  Rep., 
160. 

j.  Under  the  law  of  1837  (p.  538)  authorizing  appeals  to  the  svperior  court  of 
Kew  York  from  the  judgments  of  assistant  justices,  it  ia  enacted  **  that  the  court 
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raay  affirm  or  revene  the  jttdgrment  in  whole  or  in  part,  or  give  each  jii4gfiiaBi  fbr 
either  party  aa  the  very  right  of  the  matler  may  aeem  to  require  ;"  and  on  that  pto- 
vision  it  waa  h>ld  that  the  word  '<  party^*  meant  plaintiff  or  defendant,  and  included 
all  the  penona  belonging  to  the  partioolar  claas ;  and  that  an  entire  judigment  agaiart 
several  defendants,  whether  rendered  in  an  action  for  tort  or  upon  contract,  eaanot 
be  reversed  aa  to  one  defendant  and  affirmed  aa  to  the  others.  Sheldon  ▼.  QuimUn, 
5  Hill,  44L 

o.  The  county  court  cannot,  on  appeal,  reverse  in  part  and  affirm  in  part  a  judg- 
ment of  a  justice's  court  rendered  for  entire  damages.  If  there  is  no  evidence  to 
support  the  judgment  it  must  be  reversed;  if  there  is  evidenoe  on  both  aidea-^a 
mere  conflict  of  evidenee^the  judgment  must  be  affirmed.  Kosmou  v.  MUU^  8  Pr. 
R.,  377. 

b.  The  court,  on  appeal  from  the  jusiice's  court,  will  not  reverse  a  judgment  on 
the  ground  that  a  prepoDderanee  of  evidence  (although  conflicting)  appears  to  be 
against  the  verdict,  when  the  case  is  not  so  clear  as  to  warrant  the  presumption  of 
bias,  partiality,  or  obvious  misapprehension  or  mistake  on  the  part  of  the  jwj. 
Eatton  V.  Smith,  1  Smith,  319. 

c.  Although  the  appellate  court  will  not  weigh  the  evidence  below  so  aa  to  ra- 
vene,  if  it  merelv  preponderates  against  the  judgment,  yet  a  material  deiect  of  fcaof 
is  fatal  to  the  judgment.    Carter  v.  DaUinure^  2  Sand.,  222. 

dL  Where  the  appellant  asks  to  have  the  judgment  reversed  on  the  ground  that 
it  waa  rendered  on  ineompetent  testimony,  the  appellate  court  will  govern  itself  by 
the  same  rule  as  if  the  matter  were  before  them  on  a  motion  for  a  new  trial  B^rt 
V.  SmUh,  5  Barb.,  283. 

e.  Where,  in  the  return  of  a  justice  of  the  peace  to  an  appeal,  there  is  abondait 
evidence,  of  an  unexceptionable  character,  to  sastain  the  vtfdict  of  the  jnry  or  the 
judgment  of  the  justice,  the  court  will  not  reverse  the  judgment  on  aeeonat  of  aa 
improper  question  being  pot  to  a  witness  and  answered.  Spencer  t.  SaraUga  and 
WaeK  R.  R.  Co.,  13  Barb.,  382. 

/.  In  reviewing  the  judgments  of  courts  of  justices  of  the  peace,  the  letnm  k 
not  to  be  treated  like  a  bill  of  exceptions  taken  at  the  circuit,  but  like  a  case  to  set 
aside  the  report  of  referees  or  a  verdict  at  the  circuit ;  and  if  it  ia  apparent  that 
subatantial  justice  has  been  done,  the  judgment  is  not  to  be  reveraed  for  **frf»ntg*' 
defecta  not  affecting  the  merits.     Jb. 

g.  The  court  will  not  reverse  the  judgment  of  a  juatice  of  the  peace*  In  a  ease 
where  no  one  appeared  for  the  defendant,  for  the  error  of  the  justice  in  permitting 
an  improper  answer  to  be  given  by  a  witness,  if  there  is  enough  testimony  besides, 
free  from  all  objection,  to  sustain  the  judgment    Buck  v.  Woterbury^  13  Bark,  116. 

h.  The  mere  fact  that  the  defendant  '*  forgot  the  time  of  trial,*'  unaccompanisd 
by  any  circumstances  explaining  or  excusing  his  forgetfblneas,  is  not  aatiafoetonly 
excusing  his  default  within  the  meaning  of  section  366  of  the  code,  so  aa  to  wanaat 
this  court  to  order  a  new  trial  before  the  justice.  Whether  when  the  defondist 
does  appear  at  the  return  of  the  summons,  and  afterwards  at  sncceasive  adjoan- 
ments,  but  finally  fails  to  attend  on  the  trial,  he  can  be  said  to  have  '*  failed  to  ap- 
pear before  the  justice,*'— query  ?  {Beebe  v.  Roberte,  New  York  Common  Pkif, 
October,  1853.)  And  so,  when  on  the  return  day  the  defendant  appeared  and  as- 
swered,  and  the  caure  was  adjourned,  and  on  the  adjourned  day  the  plaintiff,  in  tbs 
absence  of  the  defendant,  proved  his  case  and  had  judgment,  and  it  appeand  the 
defendant'a  absence  was  occasioned  by  his  attorney  mistaking  the  day  to  which  ihe 
cause  stood  adjourned.  The  defendant  did  not  swear  to  having  any  defence ;  held, 
that  it  not  appearing  that  manifest  injustice  had  been  done,  the  court  woold  ooc 
reverse  the  judgment ;  and  query — ^whether  In  any  caae  after  the  defendant  has  ap- 

Stoared  and  answered,  the  court  can  relieve  him  on  the  ground  that  he  mistook  the 
ay  to  which  the  cause  waa  adjourned  ?    Mix  v.  White^  1  Smith,  614. 

t.  A  defendant  may  properly  be  said  to  fail  to  appear  before  a  justice  of  the  pease, 
within  the  meaning  of  this  section,  not  only  where  he  does  not  answer  en  the  retam 
of  the  summons  and  the  plaintiff  takes  judgment,  but  when  he  neglects  to  attsad  en 


§  367,  368.]  APPEAL    TO    COMMON    PLEAS.  549 

the  day  to  which  the  cause  is  adjourned,  and  the  trial  proceeds  without  him.    Arm- 
•tnng  y.  Ctaie,  18  Barb.,  387. 

a.  It  was  intended  by  this  section  to  provide  for  a  case  where  the  plaintiff  prac- 
tises a  fraud  upon  the  defendant,  induces  him  not  to  attend  the  trial  on  the  adjourned 
day,  and  thereby  procures  a  judgment  wrongfully.    Ih. 

h.  If  a  defendant  in  a  suit  before  a  justice  honestly  believes  that  an  adjournment 
haa  been  agreed  npon  between  him  and  tlie  plaintiffi  and  in  consequence  of  such  be- 
lief is  induced  to  absent  himself  from  the  trial  and  to  make  no  preparation  for  it,  this 
fnmisbes  a  sufficient  excuse  for  his  default,  and  he  brings  himself  within  the  latter 
daiwe  of  section  366.  But  he  must  go  further.  He  must  show  that  manifest  iiyns- 
tice  baa  been  done.  A  bare  affidavit  of  merits  is  not  sufficient  Facta  must  be  stated, 
«Bd  not  conclusions,  to  enable  the  court  to  see  that  such  injustice  exists.    Ih. 

e.  Where  a  summons  issued  by  a  justice  of  the  peace  was,  during  the  absence 
of  the  defendant  from  home,  served  upon  his  son,  and  remrned  by  the  constable  as 
personally  served,  and  the  justice,  without  any  appearance  by  the  defendant,  ren- 
dered judgment  for  the  plaintiff,  held,  that  the  judgment  might  be  reversed  on  appeal 
on  the  error  as  to  the  service  being  dearly  shown  to  the  appellate  court,  and  that 
the  remedy  by  appeal  was  applicable  aa  well  to  cases  of  jurisdictional  defects  as  to 
those  of  mere  irregularity.    Fitch  v.  Devlin,  15  Barb.,  47. 

d.  To  set  aside  judgment  in  the  marine  or  justice's  court,  where  the  defendant 
has  failed  to  appear,  an  appeal  must  be  brought,  and  the  application  for  relief  made 
upon  the  justice's  return  and  affidavits.  The  court  of  common  pleas  has  no  jurisdic- 
tion to  entertain  a  motion  for  relief  in  such  cases,  until  the  judgment  is  before  it  on 
appeal.    Donnell  ▼.  Cornell,  1  Code  Rep.,  N.  S.  28S. 

e.  Where  it  appears  on  a  trial  in  a  justices'  court,  that  a  plaintiff  is  a  nonresi- 
dent, sad  that  he  has  not  given  the  requisite  security,  he  should  be  nonsuited;  and 
if  the  justice  omits  to  nonsuit  and  renders  judgment  for  the  plaintiff,  it  will  bere- 
Teised  on  appeal    Allen  v.  Stone,  9  Barb.  60. 

/.  If  the  justice  omits  to  wait  an  hour  after  the  time  when  the  summons  is  return- 
able, before  he  proceeds  to  swear  witnesses  in  the  cause,  or  if  he  improperly  restricts 
the  defendant  to  one  particular  defence,  the  judgment  will  be  reversed  on  appeal.  Jb. 

g .  Where  no  notice  of  appeal  or  other  paper  specifying  the  grounds  of  appeal  is 
sobmitted,  and  no  points  or  arguments  are  presented  on  behalf  of  the  appellant,  call- 
ing the  attention  of  the  court  to  any  grounds  for  sustaining  the  appeal,  the  court,  if 
it  sees  that  justice  has  apparently  been  done,  will  not  be  ingenious  to  discover  errors 
la  the  proeeedings  below,  but  will  rather  assume,  that  if  the  appellant  or  his  counsel 
cannot  discover  and  point  out  error,  none  exists.  Suydam  v.  Muneon,  New  York 
ComuMin  Pleas,  October,  1853. 

Bee  sections  52  to  68  inclusive ;  pages  54  to  77,  ante, 

• 

§367.  [318.J  (Amended  1852.)  Exiating  auiU.  Judgment 
roll. 

To  every  judgment  upon  an  appeal  there  sball  be  annexed 
tbe  return  on  which  it  was  heard,  which  shall  be  filed  with  the 
clerk  of  the  court,  and  shall  constitute  the  judgment  roll. 

§  868.  [321.]  (Amended  1849.)  Ifdeting  suits.  Coats^  hoio 
ivwoflrded. 

If  the  judgment  be  affirmed,  costs  shall  be  awarded  to  the 
respondent.  If  it  be  reversed,  costs  shall  be  awarded  to  the 
appellant.  If  it  be  affirmed  in  part,  the  costs,  or  such  part  as 
4:0  the  court  shall  seem  just,  may  be  awarded  to  either  party. 
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a.  Where  a  judgment  was  affinneil  in  part  and  rareraed  in  part,  the 
ent  was  allowed  hia  coata  in  the  coort  below,  bat  was  reqnired  to  pay  the  ooataofUie 
appeal.     Cole  ▼.  Swansion,  1  California  Rep.,  51. 

§  369.  [322.]  (Amended  1849.)  Edsting  suits.  Ordering 
restittUian. 

K  the  judgment  below,  or  any  part  thereof,  be  collected, 
and  the  judgment  be  afterwards  reversed,  the  appellate  court 
shall  order  the  amount  collected  to  be  restored  with  interest 
from  the  time  of  collection.  The  order  piay  be  obtained  upon 
proof  of  the  facts  made  at  or  after  the  hearing,  upon  a  previous 
notice  of  six  days. 

5.  In  affirming  a  judgpnent  of  a  jaatice*8  oonrt,  the  appellate  conrt  ia  oompdladby 
atatnte  to  award  ooeta  to  the  reapoadent,  and  haa  no  power  to  relieve  him  from  the 
payment  of  thoae  ooata.  Logue  ▼.  Oilliek^  1  Smith,  398 ;  and  on  roTetainf  a  jadg- 
ment  the  conrt  haa  no  diaoretion  aa  to  ooata.  The  rereml  mnat  be  with  ooata.  Ha£i 
v.  Van  Doren,  1  Smith,  411 ;  Main  v.  EagU^  ib.  621. 

c.  Where  a  judgment  of  the  court  below  haa  been  paid  before  writ  of  emr 
brought,  but  not  aatisfied  of  record,  on  roTeraal  thereof  the  plaintiff  in  error  caoBat 
enter  a  anggeation  and  award  of  reatitution  of  payment  in  hia  record  of  revaraal,  witlt- 
out  leave  of  the  court.  It  ia  otherwiae  where  the  judgment  below  ia  aatiafied  of  re- 
cord. There  the  evidence  of  payment  comee  up  with  the  record,  and  reatitutian  ii  a 
matter  of  courae.    Sheridan  t.  Maaji,  5  Pr.  R.,  201 ;  3  Code  Rep.,  213. 

d.  The  proper  courae  where  a  party  appealing  ia  entitled  to  a  reatoration,  ia  a  ma- 
tion  in  the  appellate  oonrt  for  reatoration,  and  on  Uiat  motion  being  granted  it  baoomei 
a  part  of  the  judgment  in  the  appellate  court,  and  the  amount  can  be  eoUactad  by 
execution  with  the  coata.  Kennedy  v.  O^Brien,  in  New  York  Common  Pkaa.  June, 
1S51. 

§  370.  [323.]  Ex^isting  suits.  Setting  off  casts  and  reoownf. 

If,  npon  an  appeal,  a  recovery  be  had  by  one  party,  and 
costs  be  awarded  to  the  other,  the  appellate  conrt  shall  set  off 
the  one  against  the  other,  and  render  judgment  for  the  balance. 

§  371.  [324.]  (Amended  1849-1851.)  Existing  suits.  The 
costs  on  appeal. 

The  following  fees  and  costs,  and  no  other,  except  fees  of 
officers  and  disbursements,  shall  be  allowed  on  appeals : 

To  the  appellant,  on  reversal,  fifteen  dollars. 

To  the  respondent,  on  affirmance,  twelve  dollars. 

To  a  justice  of  the  peace,  for  his  return,  two  dollars. 

K  the  judgment  appealed  from  be  reversed  in  part,  and 
affirmed  as  to  the  residue,  the  amount  of  costs  allowed  to  either 
party  shall  be  such  sum  as  the  appellate  court  may  award,  not 
exceeding  ten  dollars. 

If  the  appeal  be  dismissed  for  want  of  prosecution,  as  pro- 
vided by  section  364,  no  costs  shall  be  allowed  to  either  party. 
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€L  The  amendment  of  1851  to  thii  eection  was  the  allowance  of  two  dollar* 
initead  of  one  dollar  to  a  justice  of  the  peace  for  hie  return. 

b.  Where  an  appeal  from  a  judgment  rendered  by  a  juitice  of  the  peace  is  heard 
by  the  rapreme  eonrti  because  of  Uie  incompetency  of  the  county  judge  to  hear  the 
appeal,  the  succeaiful  party  will  recover  the  same  costs  as  if  the  appeal  had  been  de- 
cided by  the  county  judge.  He  is  not  in  such  case  entitled  to  tax  the  same  amount 
of  costs  as  on  an  appeal  from  a  judgment  of  a  county  court.  Taylor  ▼.  Seeley,  3  Code 
Rep.,  84. 

£.  On  bringin|[  an  appeal  from  a  justice's  court  to  the  county  court,  the  payment 
of  the  fee  to  the  justice  for  making  the  return  to  the  appeal,  must  be  made  at  the 
time  of  the  serrice  of  the  notice  of  appeal.  It  is  ground  for  dismissing  the  appeal, 
where  the  return  is  not  made  in  consequence  of  the  non-payment  of  such  fee.  And 
the  justice  cannot  be  compelled  to  make  the  return  unless  the  fee  be  paid  at  the  time 
notice  of  appeal  is  served.  Van  Heuien  ▼.  Kirkpatriek,  5  Pr.  R ,  422 ;  1  Code  Rep. 
N.  S.,  74. 
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TITLE  Xn. 

Of  the  mi%cellaneou8  proceedings  in  civil  actionSy  and  general 

provisions. 

Chaftce.    L  Sabmitting  a  controversy  without  action. 

IL  Proceedinffs  against  joint  debtoisL  hein,  legatees,  deiisaei,  aad  tea- 

ants  holding  under  a  judgment  debtor. 

TIE.  Confession  of  judgment  without  action. 

IV.  Offers  of  the  defendant  to  compromise  the  whole  or  a  part  of  the  letion. 

V.  Admission  or  inspection  of  writings. 

VI.  Exambation  of  parties. 

*  VII.  Examination  of  witnesses. 

VIII.  Motions  and  orders. 

IX.  Entitling  affidavits. 

X.  Computation  of  time. 

XI.  Notices,  and  filing  and  service  of  pspers. 

XII.  Duties  of  sheriffii  and  coroners. 

XIII.  Accountability  of  guardians. 

XIV.  Powers  of  referees. 

XV.  Miscellaneous  provisions. 


Chaptkb  I. 
Submitting  a  controversy  without  action. 

Section  372.    Controversy,  how  submitted  witboi^t  action. 

373.  Judgment  on. 

374.  Judgment,  how  enforced  or  '  ppealed  from. 

§  372.  [325.]  Controversy^  how  svbmitUd  without  action. 

Parties  to  a  question  of  difference,  whicli  might  be  the  sub- 
ject of  a  civil  action,  may,  without  action,  agree  upon  a  case 
containing  the  facts  upon  which  the  controversy  depends,  and 
present  a  submission  of  the  same  to  any  court  which  would 
have  jurisdiction  if  an  action  had  been  brought.  But  it  muBt 
appear  by  affidavit  that  the  controversy  is  real,  and  the  proceed- 
ing in  good  faith  to  determine  the  rights  of  the  parties.  Tbe 
court  shall  thereupon  hear  and  determine  the  case,  at  a  general 
term,  and  render  judgment  thereon,  as  if  an  action  were 
depending. 
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a.  It  ia  ft  generftl  rale  tliat  eonrts  will  not  entertain  a  fictitions  ease,  to  teat  a  right 
to  a  particular  thing.  Port  Oibion  Bank  v.  Dickson,  4  Sme.  and  M.|  689 ;  Brew- 
ingion  ▼.  Low,  1  Ind.  R.,  SI. 

b.  No  authority  ia  contained  in  thia  lection  for  the  aubmianon  of  aetiona ;  it  re- 
lates solely  to  the  anbmiaaion  of  qneationa  of  difference  without  aotion ;  and  where  an 
action  was  commenced,  and  a  case,  containing  the  facta  upon  which  the  oontroveray 
depended)  waa  agreed  upon  and  aubmitted,  it  waa  held  that  if  the  action  waa  not 
thereby  discontinued,  it  muat  be  when  a  anbmiaaion  ia  followed  by  a  judgment  Van 
Siekh  Y.  Van  Sickle,  8  Pr.  R.,  S65. 

e.  The  plaintiff  [or  rather  the  nominal  plaintiff]  muat  famish  the  neceaaary  pa- 
pers for  aifpiment,  duly  printed,  aa  in  eaaea  of  appeal.    Supreme  Court  Rule,  29. 

§  373.  [326.J  Judgment  on. 

Judgment  shall  be  entered  in  the  judgment-book,  as  in 
other  cases,  but  without  costs,  for  any  proceeding  prior  to  notice 
of  trial.  The  case,  the  submission,  and  a  copy  of  the  judgment 
shall  constitute  the  judgment-roll. 

§  374.  [327.]  Judgment^  how  enforced  or  appealed  from. 

The  judgment  may  be  enforced  in  the  same  manner  as  if 
it  had  been  rendered  in  an  action,  and  shall  be  subject  to  ap- 
peal in  like  manner. 


Chapter  II. 

Proceedings  against  joint  debtors^  heirs^  devisees^  legatees,  and 
tenants  holding  imder  a  judgment  debtor. 

Section  375.    Partiea  not  aummoned  in  action  on  joint  contract,  may  be  aum- 

moned  after  judgment 

376.  If  judgment  debtor  die,  hia  repreaentatiTea  may  be  aummoned. 

377 .  Form  of  aummona. 

S78.  To  be  accompanied  by  affidavit  of  amount  due. 

379.  Party  aummoned  may  anawer  and  defend. 

380.  Sobaequent  pleadmga  and  proceedinga  aame  aa  in  an  action. 

381.  Anawer  and  reply  to  be  verified  aa  in  an  action. 

§  375.  [328.]  (Amended  1849.)  Parties  not  gummon£d  in 
action  on  joint  contract^  may  le  summoned  after  judgment. 

When  a  judgment  shall  be  recovered  against  one  or  more 
of  several  persons  jointly  indebted  upon  a  contract,  by  pro- 
ceeding as  provided  in  section  136,  those  who  were  not  origin- 
ally summoned  to  answer  the  complaint,  may  be  smnmoned  to 
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show  cause  why  thej  should  not  be  bound  by  the  judgment,  in 
the  same  manner  as  if  they  had  been  originally  summoned. 

a.  In  a  proeaeding  ander  i)u»  section  does  the  oante  of  action  or  rijrht  to  proceed 
arise  vpon  judgment  or  the  original  demand  ?    Oakley  t.  Atpinwall,  4  Coma.,  513. 

§  376.  [329.]  (Amended  1849.)  If  judgment  debtor  die^  Au 
repreeentatwes  fMy  he  summoned. 

In  case  of  the  death  of  a  judgment  debtor  after  judgment, 
the  heirs,  devisees,  or  legatees  of  the  judgment  debtor,  or  the 
tenants  of  real  property  owned  by  him  and  affected  by  the 
judgment,  may,  after  the  expiration  of  three  years  from  the 
time  of  granting  letters  testamentary,  or  of  administration  upon 
the  estate  of  the  testator  or  intestate,  be  summoned  to  show 
cause  why  the  judgment  should  not  be  enforced  against  the 
estate  of  the  judgment  debtor  in  their  hands  respectively ;  and 
the  personal  representatives  of  a  deceased  judgment-debtor 
may  be  so  summoned,  at  any  time  within  one  year  after  their 
appointment. 

§  377.  [330.]  Farm  of  summons. 

The  summons  provided  in  the  last  two  sections  shall  be 
subscribed  by  the  judgment  creditor,  his  representatives,  or 
attorney ;  shall  describe  the  judgment,  and  require  the  person 
summoned  to  show  cause  within  twenty  days  after  the  service 
of  the  summons ;  and  shall  be  served  in  like  manner  as  the 
original  summons. 

§  378.  [331.]  To  he  (accompanied  hy  affidamt  of  amount 
due. 

The  summons  shall  be  accompanied  by  an  affidavit  of  the 
person  subscribing  it,  that  the  judgment  has  not  been  satisfied, 
to  his  knowledge  or  information  and  belief,  and  shall  specify 
the  amount  due  thereon. 

§  379.  [332.]  (Amended  1849.)  Party  summ/med  may  an- 
swer and  defend. 

Upon  such  summons,  the  party  summoned  may  answer 
within  the  time  specified  therein,  denying  the  judgment,  or 
setting  up  any  defence  which  may  have  arisen  subsequently; 
and  in  addition  thereto,  if  he  be  proceeded  against  according 
to  section  375  he  may  make  the  same  defence  which  he  might 
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have  originally  made  to  the  action,  except  the  statute  of  limita- 
tions. 

a.  See  Perttm  v.  Valentine,  13  Sme.  &  M.,  551.  The  defendant  cannot  set  up 
any  defenoe  which  be  might  have  interposed  to  the  original  action,  or  which  existed 
before  the  judgment ;  and  this  rale  applies  whether  the  jadgment  was  obtained  by 
confessioa  or  defanlt  or  npon  plea.     MeFarland  v.  Irwin,  8  Johns.  R.,  78. 

§380.  [333.]  (Amended  1849.)  Subsequent  jpleadinga  amd 
prooeediTi/ga  same  as  in  action. 

The  party  issuing  the  summons  may  demur  or  reply  to  the 
answer,  and  the  party  summoned  may  demur  to  the  reply ;  and 
the  issues  may  be  tried,  and  judgment  may  be  given  in  the 
same  manner  as  in  an  action,  and  enforced  by  execution,  or 
the  application  of  the  property  charged  to  the  payment  of  the 
judgment  may  be  compelled  by  attachment,  if  necessary. 

§381.  [334.]  (Amended  1849.)  Answer  and  reply  toheverir 
Jied  as  in  an  action. 

The  answer  and  reply  shall  be  verified  in  the  like  cases  and 
manner,  and  be  subject  to  the  same  rules,  as  the  answer  and 
reply  in  an  action. 


C}iAFTE3t  ni.* 
Confession  of  Judgment^  without  Action. 

Sectioii  389.    Judgment  may  be  confessed  for  debt  doe  or  contingent  liability. 

383.  Statement  in  writing  and  form  thereof. 

384.  Filing  same  and  entering  judgment 

§  382.  [335.]  Judgment  may  he  confessed  for  debt  due^  or 
contingent  liability. 

A  judgment  by  confession  may  be  entered,  without  action^ 
either  for  money  due  or  to  become  due,  or  to  secure  any  per- 
son against  contingent  liability  on  behalf  of  the  defendant,  or 
both,  in  the  manner  prescribed  by  this  chapter. 


b,  *  «  This  chapter,  with  section  424,  abrogates  in  effect  the  old  declaration 
in  debt  for  a  penalty,  and  the  judgment  for  the  penalty ,  and  the  power  of  an  attorney 
to  appear  on  an  old  bond  and  warrant  of  attorney  to  confess  suit  or  judgment." 
Aiien  ▼.  SmilUe,  1  Abbott,  358.    Mitchell,  J. 

See  section  424 
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«.  It  hat  been  held  that  a  oonfenioii  of  jadgment  out  of  court  in  an  notiQnof  ted 
ifl  not  within  or  authorized  by  the  code.  Boutette  ▼.  Oaeen,  2  Code  Rap^  40 : 2  Sand. 
€25. 

6.  A  confeeaton  of  jodgnent  by  a  defendant  in  cnatody  al  the  anil  of  the  penon 
in  whoae  iavor  the  judgment  ia  confeaeed,  made  without  the  preaence  c^  ammol  or 
the  advice  of  aome  attorney  named  by  the  defendant,  and  attending  at  hh  reqneet, 
to  inform  him  of  the  nature  and  effect  of  the  confeanon  before  be  ngna  it,  ia  void 
and  will  be  aet  aaide  on  motion.    lb. 

e.  A  judgment  may  be  cdnfeaied  aa  aeourity  for  future  advanoeo,  and  wUl  be  aa 
eSectnal  aecurity  for  anch  advancee  againat  subaequent  incumbranoera  having  notiee 
of  the  judgment     Tnueott  v.  King^  2  SeMeni  147. 

d.  A  judgment  oonieaaed  by  one  partner  m  the  name  of  himaelf  and  Ua  co-part- 
ner, ia  void  aa  to  the  co-partner.    Morgan  t.  /{tcAordfoa,  16  Mo.  R.,  409. 

e.  A  judgment  by  confeaaion  without  action  can  only  be  entered  againat  the 
penon  who  aigaa  the  confeoHon.  One  of  two  peraona  or  joint  debton  oamat  oonfeei 
judgment  for  both.    Stoughtenburg  ▼.  Fan<2aa&«r^,  7  Pr.  R,  229. 

/.  The  party  confeaung  inch  a  judgment  makes  the  debt  his  indiTidual  debt  Ih. 

g.  A  public  ofBeer  who  ia  Tiable  to  be  sued  for  eervicee  rendered  flir  the  pi&&e  at 
Ilia  requeat,  may  confeaa  a  jodgment  in  hia  individual  capacity  far  tiM  amoaat 
Oere  v.  Superviwr^  of  Cayuga,  7  Pr.  R.,  255. 

h.  The  provision  of  the  revised  statotea,  forbidding  the  aetUng  aaide  a  jn^gmeat 
for  irregularity  after  one  year  (2  R  S.,  282,  a.  2),  doea  not  prevent  the  aeUing  aside 
a  jodgment  by  oonfeasion  after  that  period  for  the  want  of  a  auffioicBt  ataiemsat— 
Manufae,  B^k  v.  St.  John,  5  Hill,  497 ;  Manufae.  B*k  v.  Boyd,  3  Denio,  257 ;  bat 
aee  Park  v.  Church,  1  Code  Rep.,  N.  S.,  47. 

t.  A  jodgment  by  confession  in  a  county  court  for  an  amount  exoeeding  the 
amount  for  which  courts  have  jarisdiction  ia  a  nallity.    Oritwold  v.  ShMom,  1 
<?ode  Rep.,  N.  S.,  261 ;  DanieU  v.  Hink%ton^h  Pr.  R.,  322. 

j,  A  mere  confession  of  judgment  is  not  a  violation  of  an  injunction  restraining 
the  defendant  from  diapoaing  of  or  in  any  manner  interfering  with  hia  property ;  but 
a  confeaaion  of  jodgment  may  be  a  violation  of  auch  an  injanction,  if  accompanied  by 
acta  of  the  defendMt  ahowing  an  intent  to  diapoae  of  his  property.  Rou  v.  CUut- 
man,  1  Code  Rep.,  N.  S.,  91 ;  see  Ireland  v.  Smith,  I  Barb,  419. 

k.  The  judgment  must  be  on  the  direction  of  a  judge  ot  report  of  referees,  except 
where  the  clerk  may  enter  the  aame,  by  section  384, 

See  section  53,  sub.  8. 

§  383.  [336.]  Statement  in  writing^  and  form  thereof, 
A  statement  in  writing  mnst  be  made,  signed  by  the  de- 
fendant, and  verified  by  his  oath,  to  the  following  effect  :— 

1.  It  most  state  the  amount  for  which  judgment  may  be 
entered,  and  authorize  the  entry  of  judgment  therefor ; 

2.  K  it  be  for  money  due  or  to  become  due,  it  must  state 
concisely  the  facts  out  of  which  it  arose,  and  must  show  diat 
the  sum  confessed  therefor  is  justly  due,  or  to  become  due ; 

3.  If  it  be  for  Hie  purpose  of  securing  the  plaintiff  against 
a  contingent  liability,  it  must  state  concisely  the  facts  consti- 
tuting the  liability,  and  must  show  that  the  sum  confioased 
therefor  does  not  exceed  the  same. 
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«.  Where  the  affidavit  and  atatemeDt  were  written  on  the  same  page  and  the 
signatue  of  the  defendant  was  to  the  affidavit  only,  it  was  held  to  be  a  subetantial 
compinuiee  with  the  reqniremente  of  the  seotioo.  Purdy  ▼.  Upton,  10  Pr.  R. ,  494 ; 
PoMi  ▼.  Co/eflMn,  9  i6.,  64. 

b.  Where  the  statement  expressed  the  amount  to  be  $300,  and  that  "  it  is 
jostly  doe,"  and  then  set  forth  that  the  indebtedness  arose  upon  the  following  facts: 
**  For  lumber  and  building  materials  furnished  by  the  plaintiff  to  the  defendant,*' 
Brown  J.  held  it  insoffioient,  and  said,  "  It  gives  no  time,  no  place,  no  quantity, 
no  price  or  valoe  of  the  property  furnished  ;  and  more  than  all  that,  it  does  not  say 
npon  what'contraet  the  lumber  and  materials  were  furnished — whether  the  defend- 
ant took  it  as  purchaser  or  bailee.  It  may  have  been  furnished  upon  a  contract  of 
sale,  or  upon  a  contract  to  transport  and  carry  from  one  place  to  another,  or,  upon 
some  contract,  to  be  sold  by  the  defendant  as  the  factor  or  agent  of  the  plaintiff. 
The  time,  the  place,  the  quantity,  the  price,  or  fair  value,  may  not  be  indispensable 
requisites  to  make  the  statements  effectual  to  support  the  judgment ;  but  surely  the 
crediton  of  the  defendant  have  a  right  to  know  whether  be  took  the  property  on  a 
contract  of  sale,  and  became  liable  by  reason  of  that  fact,  or  whether  he  took  it 
npon  some  ether  contract  and  became  liable  upon  some  other  fact''  Purdy  v. 
Uptom^  supra. 

e.  Where  the  statement  was  **  for  goods  and  groceries,  and  for  one  horse  and  one 
cow,  delivered  to  the  said  George  Upton  [the  defendant],  the  payment  of  which,  to 
the  amount  of  $300,  is  now  due  to  said  Marshall  [the  plaintiff],  Brown  J.  held  it 
Inanfficient  because  it  did  not  state  how  much  fbr  the  goods  and  groceries,  how  much 
for  the  horse,  and  how  much  for  the  cow,  nor  under  what  circumstances  they  were 
delivered  to  Upton,  nor  that  the  property  was  delivered  by  Marshall.  Marshall  v. 
Upton,  10  Ft.  R.,  497. 

(L  I  do  not  mean  to  say  that  a  judgment  conressed  to  A.  for  a  debt  originally 
due  to  B.  may  not  bind  the  parties  and  the  creditors  of  the  judgment  debtor  but  1 
do  say  and  insist  that  if  the  debt  was  originally  due  to  B.,  and  he  holds  by  assign- 
menty  or  as  representative,  if  it  be  oonfeased  to  A.  fbr  the  benefit  of  B.  that  fact 
shoaM  not  be  oonoealed  from  the  other  creditors ;  they  have  at  least  a  right  to 
Icnow  who  was  the  original  creditor  ;*'  Brown,  J.  Purdy  v.  Upton,  10  Pr.  R.,  497. 

e.  Where  a  confession  of  judgment  commenced  with  the  title  of  the  cause,  and 
then  proceeded  thus:  **  Judgment  is  hereby  confessed  in  this  cause,  for  the  sum  of 
91,413,  for  the  purpose  of  securing  a  balance  of  that  amount,  due  on  the  purchase 
of  a  store  of  goods  bought  by  Uie  defendant  of  him."  An  execution  issued  on  the 
judgment.  A  motion  was  made  to  set  aside  the  execution  on  several  grounds ;  the 
motion  was  denied,  and  per  Gridley,  J.  *'  It  is  said  that  there  was  an  irregularity  in 
the  confession  of  judgment  The  particular  irregularity  relied  on  is  that  the  con- 
fession does  not  contain  any  authority  pursuant  to  the  first  subdivision  of  section  383. 
The  confession  of  the  judgment  commences  with  the  title  of  the  cause,  and  then 
proceeds  thus:  '  Judgment  is  hereby  confessed  in  this  cause  for  the  sum  of  01,413,' 
^o.  It  is  difficult  to  state  the  authority  in  a  more  direct  manner  than  is  done  here, 
especially  when  we  remember  that  the  defendants  both  swear  to  this  statement,  and 
that  in  every  other  respect  the  confession  is  admitted  to  conform  to  the  statute. 
Agam,  this  part  of  the  statute  is  directory  merely ;.  and  the  defendants  cannot  be 
heard  to  object  to  it,  especially  after  the  lapse  of  more  than  a  year :  one  year  bars 
all  relief  for  Irregularity  (2  R.  S.,  282,  s.  2 ,  see  also  Qriffin  v.  Mitchell,  2  Cow., 
548.)"    Park  ▼.  Church,  6  Pr.R.,  381 ;  1  Code  Rep.  N.  S.  47. 

/.  Where  the  stetement  was,  *'This  confession  is  for  a  debt  justly  due  to  the 
plaintiff,  arimng  upon  the  following  fS^ts :  a  promissory  note  payable  to  the  plamtiff 
fbr  the  sum  of  $250,  dated  on  or  about  the  14th  of  January,  1850,  and  payable 
one  year  after  date,  with  interest."  The  judgment  entered  on  such  confession  was 
held  to  be  fraudulent  and  void ;  and  per  Mason  J.  "  The  plaintiff  in  this  suit  has  not 
complied  with  the  requirements  of  section  383.  The  olgect  of  this  section  was  to 
prevent  abuse  and  fraud  in  the  confession  of  judgments.  Such  being  the  object  and 
design  of  the  statute,  and  it  being  for  the  protection  of  the  creditors  of  the  judgment 
debtor,  its  requirements  must  be  complied  with,  or  it  will  be  deemed  fraudulent  as 
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regards  other  judgment  creditors,  and  as  to  tbem  jodgmenta  will  be  set  aside.  The 
statement  in  this  case  is  not  a  statement  of  the  facts  out  of  which  the  plaintiff's 
debt  arose.  It  shows  nothing  of  the  consideration  of  this  judgment,  except  that  it 
was  confessod  upon  a  promissory  note  given  by  the  defendant  to  the  plaintiff.  Now, 
unleas  this  note  was  given  for  some  valid  consideration,  the  plaintiff's  judgment  is 
fraudulent  as  to  creditors ;  and  oue  of  the  most  material  facts  to  be  stated,  therefore, 
is  the  consideration  of  the  note.  The  statute  would  subserve  none  of  the  nseftd  pur- 
poses contemplated  by  its  framers,  if  we  allow  such  a  atatement  to  answer  its 
requirements.  This  statute  should  reoeive  a  liberal  construction,  such  an  one  as  will 
give  to  it  the  effect  designed  by  its  framers.  But  the  language  of  the  statute  k  too 
plain  to  admit  of  any  reasonable  doubt  as  to  its  construction.  This  provision  of  the 
statute  w  not  merely  directory^  as  was  said  by  Gridley,  J.,  in  regard  to  another  subdivis- 
ion of  the  same  section  {Park  v.  Church,  5  Pr.  R.,  381 , 1  Code  Rep.  N.  &,  47).  The 
omission  to  make  the  atatement  required  by  the  atatute  must  be  held  to  invalidate 
4he  judgment.    Plummet  v.  Plummer,  7  Pr.  R.,  69. 

a.  Where  the  statement  of  the  facta  out  of  which  the  indebtedneas  anae  were 
as  follows  :  **  This  confession  of  judgment  is  for  a  debt  juatly  due  to  the  plaintiff, 
ariaing  upon  the  following  facts :  for  goods,  warea,  and  merchandise,  aold  and  deliv- 
ered to  me  by  Messrs.  Sohooleraft,  Raymond,  A  Co.,  Albany,  of  which  fiin  tiie 
plaintiff  is  a  member;  the  goods  were  purchaaed  by  main  the  years  1851  and  1853; 
and  this  judgment  is  confessed  to  said  plaintiff  for  the  benefit  of  aaid  firm  of  School- 
eraft,  Raymond,  &  Co.'*  On  motion,  the  judgment  entered  on  such  confeasion  and 
atatement  was  set  aside ;  and  per  Strong,  J. :  **  One  important  object  of  that  anbdi- 
vjaion  (subd.  2  of  section  362)  was,  that  other  peraons  than  the  partiea  to  the  judg- 
ment, haviug  any  interest,  might  by  referring  to  the  statement  be  informed  of  all 
the  material  facts  in  relation  to  the  indebtedness,  and  thereby  be  better  able  to  de- 
tect any  fraud  intended  by  the  judgment  It  was  to  protect  third  parties  from  firaad 
by  furnishing  them  to  some  ezieut  with  the  meana  of  discovering  and  preyenting  it 
Tills  object  would  be  prinoipdlly,  if  not  wholly,  defeated,  if  a  statement  like  that  ia 
the  present  caae  should  be  allowed.  The  statement  is  much  too  general.  The  kind 
of  goods,  warea,  and  merchandise,  the  quantities,  the  prices  charged  for  tbem,  the 
timea,  or  near  the  timea,  in  the  years  named,  when  the  purchases  were  made, — none 
of  these,  or  any  other  pariicolars,  are  stated ;  and  no  reason  for  the  omiasion  is  given. 
I  cannot  think  the  legislature  contemplated,  by  the  requirement  that  the  facts  be  con- 
cisely stated,  a  statement  so  destitute  of  particulars,  or  that  the  requirement  can  be 
ao  eaaily  satisfied.  Schoolcraft  v.  Thompton^  7  Pr.  R.,  447.  This  decision  was  n- 
versed  on  appeal  to  the  general  term — Johnson  and  Welles,  JJ.,  concurring.  Strong, 
J.,  dissenting.  The  judgment  was  pronounced  by  Johnson,  J. ;  and  be  said,  *'  The 
terma  of  the  statute  are,  a  concise  statement  of  the  faobe  out  of  which  it  (the  debt) 
arose.  This  could  never  have  been  intended  to  require  a  detailed  atatement  of  the 
transactions  or  dealings  between  the  parties,  or  a  bill  of  particulars.  Had  the  legis- 
lature intended  to  require  a  statement  of  the  kinds  of  goods,  wares,  and  merchan- 
dise, the  qualities,  the  prices  charged,  the  times,  or  near  the  times,  in  the  year  when 
the  purchases  were  made,  as  supposed  by  the  learned  judge,  they  would  acarceiy 
have  expressed  tlieir  intention  in  terms  so  brief  and  general.  •  *  •  We  have  here, 
(1)  the  amount  of  the  debt  confessed,  (2)  the  allegation  that  it  ia  a  debt  justly 
due,  (3)  that  it  was  for  goods,  wares,  and  merchandise  aold  and  delivered  to  the  de- 
fendant by  the  plaintiff's  firm  in  the  years  1851  and  1852,  (4)  the  verification  of  the 
atatement  by  the  oath  of  the  defendant"    Schoolcraft  v.  Thompson,  9  Pr.  R.,  61. 

6.  Where  the  atatement  was,  that  the  indebtedness  aroae  on  a  promissory  note 
payable  to  the  plaintifi,  and  dated  the  15th  July,  1852,  and  the  confeasion  was  veri- 
fied by  the  defendant's  affidavit  On  a  subsequent  day,  November  5th,  1652,  the 
defendant  made  an  affidavit  that  the  said  note  was  given  for  a  balance  of  an  aocooot 
for  goods  purchased  by  the  defendant  of  the  plaiutifis,  and  for  money  borrowed  of 
them,  and  that  the  whole  sum  mentioned  in  the  note  waa  justly  due  from  him  to 
them  when  the  note  waa  given,  and  no  part  of  the  note  had  been  paid.  Oo  that 
affidavit,  an  order  was  made  amending  the  judgment  recorded  by  filing  the  said  affi- 
davit nunc  pro  tune^  as  of  the  date  of  the  filing  the  said  judgment  record.  A  motian 
to  set  aside  the  said  judgment  waa  denied ;  and  per  Cady,  J.,  "  The  only  question 
is,  whether  there  are  such  defects  upon  the  face  of  the  record  aa  to  make  it  the  duty 
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of  the  coorttoietaBidathe  jadjrmeot  and  exeeuUoa.  *  •  *  •  The  chapter  doea  not 
eoniain  an  intimation  for  whose  protection  the  confession  or  statement  in  writing  ranst 
'stale  concisely  the  facts  out  of  which  it  arose*  It  has  been  assumed,  that  unless 
the  statement  in  writing,  or  coj^fession,  be  as  required  by  section  383,  the  judgment 
is  to  be  deemed  frandnlent  as  to  the  creditors  of  the  party  making  the  confession ;  bnt 
the  legislatnrerhaTe  not  so  enacted.  A  debt  or  demand  arises  on  a  note  or  bond  the 
moment  it  is  made  and  delivered  to  the  payee ;  and  when  a  defendant,  in  the  state- 
ment made  necessary  by  sectiftn  383,  states  that  he  on  a  cerUin  day  made  and  deliv- 
ered to  the  plaintiff  a  note  or  bond  for  the  payment  of  a  certain  sum,  he  states  con- 
cisely *  the  facts  out  of  which  the  debt  or  demand  arose ;  >  and  if  he  verifies  that 
statement  by  his  oath,  he  does  all  that  section  383  requires  of  him.  I  am  aware  of 
^e  opinion  in  the  case  of  Plummer  v.  Plummer  (7  Pr.  R.,  63),  in  which  a  construc- 
tion is  given  to  the  second  subdivision  of  section  383  as  comprehensive  as  was  given  to 
section  8,  chapter  259,  of  the  laws  of  1818 ;  bnt,  to  my  mind,  there  is  an  important 
difference  between  the  two  sections.  In  this  case,  then,  the  motion  may  be  denied, 
even  should  it  be  conceded  that  the  case  of  Plummer  v.  Plummer  was  correctly  de- 
cided. Jlfanji  V.  Brooks^  7  Pr.  R.  49.  This  case  was  unanimously  affirmed  at  the 
May,  1853,  general  term  of  the  third  diatriot«  held  at  Albany,  by  Justices  Watson, 
Parker,  and  Wright,  8  Pr.  R.,  40. 

a.  Where  an  administrator  of  a  deceased  party  who  in  his  lifetime  has  oonfewed  a 
jn^lgment  under  this  section,  moved  to  have  the  judgment  set  aside  on  affidavits 
showing  that  the  estate  of  the  intestate,  the  defendant  in  the  judgment,  was  insuffi- 
cient for  the  payment  of  his  debts  if  said  judgment  was  paid  ia  full, — Allen,  J., 
denied  the  motion,  and  said,  "The  judgment  purports  to  have  been  confessed  for 
money  aetnally  due  the  plaintiff;  and  the  objection  is  that  the  statement  in  writing 
required  by  section  363  of  the  code,  does  not  sufficiently  state  *  the  facts  out  of  which 
it  arose,'  it  merely  sets  out  a  copy  of  a  promissory  note  as  the  foundation  or  origm  of 
the  debt.  As  a  mere  irregularity,  the  party  moviog  cannot  avail  himself  of  the 
alleged  defect  in  the  statement  of  the  consideration  of  the  judgment ;  more  than  one 
year  having  elapsed  since  the  judgment  was  rendered  (2  R.  S.,  4  ed.  606,  a.  2;  Code, 
s.  174 ;  Park  v.  Church,  5  Pr.  R.,  381 ;  1  Code  Rep.  N.  S.,  47). 

b.  '*It  is  claimed  that  the  omission  to  set  out  the  consideration  of  the  note  and 
'  the  facts  out  of  which  the  debt  arose,'  renders  the  judgment  fraudulent  and  void  as 
against  the  creditors  of  the  defendant ;  and  Plummer  v.  Plummer  (7  Pr.  R.,  62), 
is  relieil  upon  to  sustain  this  position.  If  the  judgment  is  in  fact  fraudulent  and  void, 
as  against  creditors,  by  reason  of  the  omission,  then  the  administrator  of  the  defend- 
ant representing  creditors  (the  estate  being  insolvent),  may  insist  upon  the  objection, 
and  is  entitled  to  the  relief  he  asks  (Babeoek  v.  Booth,  2  Hill,  181;  McKnight  ▼. 
Morgan,  2  Barb^  171).  The  defect  in  the  specification  does  not  affect  the  jnria- 
dictioo  of  the  court  or  the  yalidity  of  the  judgment  as  between  the  parties  {Oriffin  v. 
MUehell,  2  Cow.,  548).  There  is  no  fraud  alleged  iu  the  affidavits,  and  the  moving 
party  relies  entirely  upon  the  legal  implication  of  fraud  arisiog  from  the  want  of  a 
technical  compliance  with  all  the  statutory  requiremeoti.  The  statute  does  not  in 
terms  attach  any  snch  penalty  to  the  omission,  and  the  omission  does  not  appear  to  be 
of  a  matter  which  was  of  the  essence  of  the  act  done.  This  statute,  like  every  other 
part  of  the  code,  is  modal,  intended  to  regulate  the  forms  of  proceedings  in  courts  of 
justice  ;  and  a  non-compliance  with  the  prescribed  formula  renders  the  proceedings 
irregular ;  but,  in  the  absence  of  an  enactment  to  that  effect,  should  not  render  the 
proceedings  fraudulent  and  entirely  void.  If  simply  irregular,  they  may  be  amended  ; 
if  fraudulent,  they  are  absolutely  void.     Whitney  v.  Kenyon,  7  Pr.  R.,  459. 

c.  Whether  a  confession  of  judi^ent  stating  the  amount  and  that  it  <*  is  for  a 
debt  justly  due  to  the  plaintiff  on  a  promissory  note  given  by  the  defendant  to  said 
plaintiff,'*  stating  date  and  amount,  is  sufficient  under  section  383  of  code, — quere  ? 
Murray  y.  Sands,  Court  of  Appeals,  October,  1853. 

« 

d.  Where  the  statement  waa  <*that  on  the  third  day  of  November,  instant,  the 
defendant  gave  the  plaintiffs  a  promissory  note  for  the  sum  of  $143  39.  payable  one 
day  after  date,  the  same  note  was.  given  for  a  quantity  of  coal  pnrcnased  of  the 
plainttA  for  the  use  of  the  Brainard  House,  that  the  defendant  had  been  and  then 
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was  kaepiof /'  Held,  that  tliw  was  a  suffioient  statement  of  the  &cts  oat  of  which  the 
indebtedness  arose,  to  satisfy  the  requirements  of  the  statntei  PosI  t.  CoicmoK,  9 
Pr.  R.,  64. 

a.  Where  the  confession  declared  the  debt  to  be^tly  dne  to  the  plaiatUE^  and 
a]thou|[h  by  the  terms  of  the  note  it  was  not  then  legally  dae»  yet  the  dofiendaat 
made  it  so  by  the  express  (erms  of  the  confession  of  the  judgment,  the  debt  becsne 
merged  in  the  judgment.    lb. 

6.  It  is  no  valid  objection  to  the  regularity  of  a  jndgiftent,  that  the  atatement  was 
▼erified  before  one  of  the  plaintiff's  attorneys.    lb, 

e.  A  bond  and  warrant  of  attorney  [eonfession  of  judgment]  ezeented  by  a 
person  who  is  subsequently  found  by  inquisition  to  have  been  at  the  time  of  nnsoond 
mind,  so  that  he  was  incapable  of  governing  himself  or  managing  his  affairs,  Ae^ 
and  a  judgment  entered  thereon  by  confession,  are  not  absolutely  void,  and  wiD  net 
be  set  amle  unconditionally  where  it  appears  from  the  evidence  that  the  aUeged 
lunatic  was,  for  several  years  prior  to  the  execution  of  the  bond  and  warnat,  per- 
mitted by  his  (Kends  to  exchange  lands,  to  buy  and  sell  real  and  personal  fto^vtff 
and  to  give  notes,  bonds,  and  mortgages,  and  there  is  no  notice,  f^and*  or  want  of 
good  fhith  alleged  in  the  pleadings.  But  such  judgment,  and  all  subseqaeat  preeeed 
ings,  may  be  set  aside  on  terms  in  the  discretion  of  the  eourt  Ptrmn  v.  Wsrrc% 
14  Barb^  48& 

d  llisre  is  nothing  m  section  385  limiting  it  to  oaMS  of  disputed  or  niMiltled 
demands,  or  indioatmg  an  intention  that  it  should  be  thus  restricted  in  its  operatioB.'* 
It  applies  to  all  casso  to  whioh  its  language  is  applicable,  and  this  mode  of  obtainiag 
judmaent  may  be  porsaed  in  o/i  oases  where  the  parties  ohosse  to  resoit  to  tt.  Hafi 
V.  JVerMrep ,  9  Pr.  R.,  526. 

384-  [337.]   (Amended  1849-1851.)   Judgment  and  execu- 
tion. 

The  statement  may  be  filed  with  a  county  clerk,  or  with 
the  clerk  of  the  superior  court  of  the  city  of  New  York ;  who 
shall  endorse  upon  it,  and  enter  in  the  judgment-book,  a  judg- 
ment of  the  supreme  or  said  superior  court,  for  the  amount 
confessed,  with  five  dollars  costs,*  together  with  disbursements. 
The  statement  and  affidavit,  with  the  judgment  endorsed,  shall 
thenceforth  become  the  judgment  roll.  Executions  may  be 
issued  and  enforced  thereon,  in  the  same  manner  as  upon 
judgments  in  other  cases  in  such  courts.  When  the  debt  for 
which  the  judgment  is  recovered  is  not  all  due,  or  is  payable  in 
installments,  and  the  installments  are  not  all  due,  the  execution 
may  issue  upon  such  judgment  for  the  collection  of  such  in- 
stallments as  have  become  due,  and  shall  be  in  the  usual  form, 
but  shall  have  endorsed  thereon,  by  the  attorney  or  person 
issuing  the  same,  a  direction  to  the  sheriff  to  collect  the  amount 
due  on  such  judgment,  with  interest  and  costs,  whidi  amount 
shall  be  stated,  with  interest  thereon,  and  the  costs  of  said  judg- 
ment. Notwithstanding  the  issue  and  collection  of  such  exe- 
cution, the  judgment  shall  remain  as  security  for  the  install- 
ments thereafter  to  become  dne ;  and  whenever  any  further 
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inBtallments  become  due,  execBtion  may,  in  like  manner,  be 
issoed  for  the  collection  and  enforcement  of  the  same. 

Before  the  amenilneiit  for  1851  the  eeoiion  itopped  where  the  asteriak  is  placed. 

a.  The  eoart  will  nol  allow  a  party  to  aafier  by  the  omisaiona  or  miatake  of  a  olerk, 
Attorney,  or  offioer  of  the  conrt,  where  a  aabatantial  right  ia  iuvolyed.  Neele  ▼. 
BerrykiU.  Clark  Y.  Berry  hill,  Gibbe  t.  Berryhill,  4  Pr.  R.,  16.  An  exception 
to  thia  rnle  aeema  to  he  Manning  ▼.  Ouyon,  1  Code  Rep.,  43;  Wright  v.  Alden, 

3  Pr.  R,  213 ;  Allen  r.  Smilie,  1  Abbott.  358. 

b.  Where  two  written  atatementa,  daly  verified,  were  filed  by  an  attorney  with 
the  clerk  of  the  county,  for  the  pnrpoee  of  havinff  jodgmenii  entered  bv  eonfeaaion, 
Cagainat  the  aame  defendant)  withont  action.  And  the  clerk  entered  io  the  jndgmeot 
book,  jndgmenta  of  the  ■npreme  court  for  the  reapectiTe  amounta  oonfeaed,  with 
oosiB ;  bat  omitted  to  endorae  the  aame  npon  the  atatementa  aa  direoted  by  thia  aec- 
tioB  (aeetion  337  in  oode  of  1848).  Oo  a  anbaequent  day  another  written  atatement 
agminat  the  aame  defendant,  by  a  different  attorney,  waa  filed  by  the  aame  olerk,  and 
judgment  by  eonfeaaion  thereon  waa  perfected  regularly  io  all  reapecta,  pnrinant  to 
the  oode  aforeaaid— the  lait-meotioned  attorney  knowing  of  the  omiaaiona  in  the  two 
firat  canaea.  Oo  a  day  anbaequent  to  the  entry  of  thia  laat  judgment,  the  attorney 
in  the  two  firat  canaea  oonaented  that  the  clerk  re-enter  the  two  fint-named  indg* 
nienta  by  making  the  proper  endoraementa,  &c.,  to  perfect  the  aame  regularly, 
which  waa  done,  making  them  aubaequent  in  entry  and  lien  to  the  judgment  firrt 
regnlarly  entered.  On  a  motion  on  behalf  of  the  plaiotiflSb  in  the  two  canaea  firat 
mentioned  for  an  order  requiring  the  clerk  to  endorae  oo  the  atatementa  aa  of  the  time 
they  were  originally  filed^  and  that  the  judgroenta  be  entered  in  the  judgment  book 
and  docketed  aa  of  the  aame  day,  the  order  waa  granted  and  the  re-entry  yacated. 

4  Pr.  R.,  16. 


Chapter  IV. 

Ofers  of  ike  defendant  to  compromise  the  whole  or  a  part  of 

the  action.* 

Section  385.    Defendant  may  aerve  ofBst  to  compromiae,  and    the  prooeedinga 

thereon. 

386.  Defendant  may  offer  to  liquidate  damagea  conditionally. 

387.  Effect  of  acceptance  or  refnaal  of  offer. 

§  385.  [838.]  (Amended  1851.)  Offer  of  Compromise. 

The  defendant  may  at  any  time  before  the  trial  or  verdict, 
serve  upon  the  plaintiff  an  offer  in  writing  to  allow  judgment 
to  be  taken  against  him  for  the  sum  or  property,  or  to  the 
effect  therein  specified,  with  costs.  If  the  plaintiff  accept  the 
offer,  and  give  notice  thereof  in  writing  within  ten  days,  he 
may  file  the  summons,  complaint,  and  offer,  with  an  affidavit 

*  e.  It  aeema  that  the  code  haa  not  repealed  the  proviaiona  of  the  roTiaed  atatutea 
ralattre  to  a  tender  aaer  auit  brought.  (3  R.  8.,  553,  aa.  20,  31 ,  23.)  See  note  to 
aeetion  322. 
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of  notice  of  acceptance ;  and  the  clerk  must  thereupon  enter 
jadgment  accordingly.  If  the  notice  of  acceptance  be  Dot 
given,  the  offer  is  to  be  deemed  withdrawn,  and  cannot  be  given 
in  evidence  ;  and  if  the  plaintiff  fail  to  obtain  a  more  favorable 
judgment,  he  cannot  recover  costs,  but  must  paj  the  defend- 
ant's costs  from  the  time  of  the  offer. 

a.  This  Bection  wu  labstitiited  for  ■•  338  of  the  code  of  1848,  with  which  pri«r 
to  \ta  amendment  it  was  identical.  The  material  amendment  to  this  section  is  the 
Btriking  out  at  the  commencement  the  words  <*  In  an  action  arising  on  comtraeL" 

b.  It  la  preiamed  that  an  offer  may  now  be  made  in  every  action.     An  offer  in 
writing  to  allow  judgment  to  be  taken  against  tbe  defendant,  aipied  by  his  attoroey,  - 
is  equivalent  to  an  offer  signed  by  the  defendant.    Sterne  y.  Bentley^  1  Code  Rep., 
109;  3Pr.R.,33l. 

e.  Tbe  section  before  amendment  was  that  the  defendant  might  serve  *  an  tSSftin 
writing;**  the  amended  section  omits  the  words  **  in  writing,"  and  only  uses  the 
word  "  offer.  **  As,  however,  the  offer  is  to  be  oervtd^  we  presume  it  most  stiO 
be  in  writing. 

d.  The  term  costs  in  this  section,  it  is  said,  embraces  merely  the  ordinary  costs  in 
the  suit,  and  not  the  extra  allowance  spoken  of  in  sections  308  and  309  ;  so  thtt 
idthoughadefendant  against  whom  a  judgment  is  obtained  for  a  less  amount  than  he 
offered  in  writing  to  allow  judgment  to  be  taken  against  him,  is  entitled  toooets  fron 
the  time  of  the  offer,  yet  he  is  not  entitled  to  an  extra  allowance  under  aectioiis  308 
and  309.    MeLeee  v.  Avery,  3  Code  Rep.,  104;  4  Pp:  R.,  441. 

e.  Where,  In  an  action  to  recover  land,  the  defendant  served  with  his  ansver, 
which  was  a  general  denial,  an  offer  under  section  385  allowing  the  plaintiff  to  take 
judgment  for  a  part  of  the  premises  claimed.  The  offer  was  not  accepted.  Tbe 
plaintiff  did  not  obtain  a  more  favorable  judgment  than  that  offered,  and  the  qaeetiea 
arose  as  to  the  amount  of  costs  to  each  party.  Hand,  J.  allowed  the  plaintiff  ^  IS  sod 
diabnrsements  for  his  costs  up  to  the  time  of  the  offer,  but  disallowed  all  sobeequeat 
costs  and  disbursements,  including  the  disbursements  on  entering  judgment  He  ako 
allowed  the  defendant  fall  costs,  excepting  ((5  costs  before  notice  of  trial,  bat  oo 
costs  of  entering  up  a  separate  judgment  for  his  costa  He  allowed  extra  costs  to 
the  defendant     Keeee  v.  Wyman,  8  Pr.  R.,  88. 

/.  '<  The  offer  under  the  code  is  analogous  to  the  cognovit  under  tbe  former  prac- 
tice, Johneon  v.  Sagar,  10  Pr.  R.,  453  ;  Lippman  v.  JoeUon,  1  Code  Rep.  N.  S., 
161  n. ;  Emery  v.  Emery,  9  Pr.  R.,  130,  and,  when  accepted,  stands  In  the  plaee 
of  the  verdict  of  the  jury,  or  the  decision  of  the  court  on  the  trial  of  the  isaoa"^ 
Johnson,  J.  Johneon  v.  Sagar,  10  Pr.  R.,  453. 

g.  An  offer  in  writing  under  this  section  amounts  to  a  written  etipwlation  on  the 
part  of  the  defendant-  waiving  all  right  to  proceed  in  the  action  for  the  term  of  tea 
days,  or  until  the  plaintiff  makes  his  election  in  writing  to  reject  tbe  offer,  lliii 
election  cannot  be  made  by  parol  so  as  to  be  binding  on  the  plaintiff  and  deprive  him 
of  his  right  to  accept  the  offer,  and  give  notice  tliereof  in  writing  within  ten  days, 
and  proceed  according  to  the  code  to  take  judgment  according  to  the  offer.  Ajid 
where  the  offer  was  not  served  until  four  days  before  the  circuit,  and  on  the  day  of 
the  service  one  of  the  plaintiff^s  attorneys  declared  orally  that  he  ahould  not  then 
accept  it,  and  on  the  next  day  again  orslly  declared  that  he  should  not  sccept  the 
offer,  and  proposed  to  make  some  arrangement  with  the  defendant  for  having  tbe 
cause  tried  on  the  first  day  of  the  circuit, — the  cause  was  regularly  called  oa  the 
cat  en  dar  within  ten  days  after  service  of  the  offer,  aud  the  plaintiff  not  answering^  tbe 
defendant  obtained  an  order  dismissing  the  complaint  The  court,  on  motion,  held 
the  defendant's  course  irregular,  aud  as  inconsistent  with  the  right  of  the  plaiDtdTio 
have  ten  days  within  which  to  accept  or  reject  the  offer.  Walker  v.  Joknmo,  6  Fr. 
R.,  340. 
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a.  Th«  plaintiff  in  all  oasei  of  an  offer  under  this  Bection,  has  ten  days  to  elect 
whether  he  will  accept  it  or  proceed  to  trial.    Potneroy  v.  Hulin,  7  Pr.  R,  161. 

h.  If  a  defendant  desire  to  avail  himself  of  this  section,  he  mnst  make  his  ofier  at 
such  time  that  the  plaintiff  may  also  have  the  full  benefit  of  the  section ;  and  if 
the  offer  is  served  so  late  that  the  canse  is  reached  and  tried  before  the  ezpi- 
fstion  of  the  ten  days,  the  rights  of  the  parties  are  in  all  respects  as  if  no  ofier  had 
been  made.    lb. 

e.  In  an  action  to  recover  8274,  the  defendant  before  answering  served  an  offer 
to  allow  judgment  for  9^30  and  costs.  The  offer  was  refused,  and  the  defendant 
pnt  in  an  answer  denying  the  allegations  of  the  complaint,  and  setting  np  afterwards 
a  eonnter-claim  for  0175.  On  the  trial  the  plaintiff  recovered  0241  67,  being  less 
than  the  $330  with  interest  from  the  date  of  the  offer  to  the  day  of  trial ;  but  as 
the  recovery  was  over  and  above  the  counter-claim,  and  was  an  eztingnishment  of 
it,  which  an  acceptance  of  the  offer  would  not  have  been,  it  was  held  that  the  plain- 
tiff was  entitled  to  recover  fall  costs.    Rugglet  v.  Fogg,  7  Pr.  R.  324. 

d.  In  an  action  to  recover  a  money  demand  t>earloff  interest,  the  defendant  after 
an  antwer  which  set  up  a  counter-claim  of  030,  and  on  the  14th  of  September, 
185S,  served  an  offer  that  the  plaintiff  might  take  judgment  for  068  04.  The  offer 
was  not  accepted,  and  the  plaintiff  on  the  9th  of  March,  1853,  obtained  a  verdict  for 

069  40.  The  queation  arose  which  party  was  entitled  to  costs ;  and  it  was  held  that 
the  plaintiff  was  liable  to  pay  *he  defendant's  costs  from  the  time  of  the  offer,  Sehnei^ 
der  r.  Jaeobi^  1  Duer,  694  ;  and^  per  Bosworth,  J.,  "If  the  plaintiff  had  accepted 
the  ofier,  he  might  have  entered  judgment  on  the  14th  of  September,  1852,  for  068 
04,  ezelosive  of  costs.    The  068  04,  with  interest  to  March  9th,  1853,  amounts  to 

070  32.  On  that  day  he  obtained  a  verdict  for  069  40.  A  judgment  for  that  sum 
would  be  less  favorable  to  the  plaintiff  by  the  sum  of  00  92  than  the  one  entered  on 
the  order.  He  therefore  failed  to  obtain  a  judgment  more  favorable  than  the  one 
offered.  The  plaintiff  insists  that  if  he  had  aooepted  the  offer  the  counter-claim 
would  not  have  been  extinguished, — ^that  the  verdict  has  extinguished  the  counter- 
claim, and  therefore  the  judigment  on  the  verdict  will  be  more  favorable  than  the  judg- 
ment on  the  offer.  He  relieson  Rug  glee  v.  Fogg,  7  Pr.  R.,  324 ;  but  in  that  case  the 
ofier  was  served  before  answer,  and  if  it'  had  been  accepted  would  not  have  extin- 
guished a  claim  not  then  interposed.  This  case  is  clearly  distinguishable  from  that 
The  counter-claim  had  been  interposed  before  the  offer  was  made,  and  the  ofier 
most  be  understood  to  have  been  made  with  reference  to  the  claims  which  each 
party  had  previously  set  up  in  the  pleadings,  and  an  acceptance  of  the  offer  would 
have  extinguished  the  counter-claim."  And  to  the  like  effect  is  Kilte  v.  Seeber^  10 
Fr.  R.,  270. 

e.  In  an  action  on  contract  at  issue  and  on  the  calendar  for  trial,  the  defendants 
made  an  offer  of  judgment  for  49  50,  which  the  plaintiff  accepted ;  held  the  defend- 
ant was  entitled  to  recover  his  costs  of  the  defence.  Johneon  v.  Sagar,  10  Pr.  R., 
452. 

/.  An  oSsr  under  section  385  may  be  given  by  one  of  several  defendants  who 
have  been  served,  so  as  to  admit  of  a  jud||]ent  against  the  individual  property  of  the 
one  making  the  offer  and  the  joint  property  of  all  the  defendants.  In  such  case  the 
offer  is  a  substitute  for  the  cognovit  under  the  former  practice.  One  partner  of  a 
firm  in  failing  circumstances,  for  the  purpose  of  securing  a  bona  fide  partnership 
creditor,  admitted  service  of  a  summons  abd  complaint,  and  served  an  offer  to  com- 
promise under  section  385,  on  which  judgment  was  entered  and  execution  issued 
against,  and  levy  made  on,  the  partnership  property  ;  and  on  motion  to  set  aside  the 
judgment  and  execution,  by  the  other  member  of  the  firm,  who  was  not  cognizant 
of  or  consenting  to  the  proceedings,  it  was  held  that  the  judgment  and  proceedings 
were  regular.  Olwell  v.  McLaughlin,  10  I/eg,  Obs.,  316,  in  New  York  Common 
P]«as. 

g.  An  admission  that  the  principal  of  a  debt  had  been  tendered  before  suit  brought 
k  not  sufficient  to  prevent  recovery.  The  tender  shonid  also  be  of  the  interest  up  to 
the  day  of  tender.  A  tender  does  not  debar  the  plaintiff  from  recovering,  unless  the 
amount  is  paid  into  court  Livingeton  v.  Harrieont  New  York  Common  Pleas 
<}oneral  Term,  Nov.,  1853. 
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a.  Semhhj  the  offer  may  be  made  before  Mnriee  of  the  complamt.     JCillt  v. 
Setber^  10  Pr.  R.,  270. 

6.  Where  a  defeadant  bai  made  an  offer  under  this  aection,  b'w  rigblfl  tb«reapon, 
cannot  be  affected  by  any  subaequent  amendment  by  the  plaintiff  of  hia  plesdiags.   lb, 

c.  Where  a  defendant  is  regularly  brougfht  into  court  by  prooeaa,  and  aa  attocsey 
of  the  court  appears  for  him,  the  attorney's  acts  are  valid  and  binding  on  Uie  party  for 
whom  he  appears  until  he  is  superseded,  unless  collusion  be  shown  ;  and  if  the  attor- 
ney has  appeared  without  authority,  the  remedy  of  the  party  is  againat  tfaaattomey; 
except  that  where  the  attorney  is  irresponsible,  and  the  defendant  swears  to  raorita,  the 
court  will  let  him  in  to  defend,  the  judgment  in  the  mean  while  to  stand  aa  aeourity. 
Thus,  where  two  defendants  were  regularly  served  with  summons,  and  one  defendant 
without  the  authority  of  the  other  authorizes  an  attorney  to  appear  for  both,  and  be 
appeared  and  served  an  offer  which  the  plaintiff  accepted,  and  took  judgment;  the  cout^ 
on  motion  of  the  defendant  who  had  not  authorized  the  employment  of  the  attoney, 
let  such  defendant  in  to  defend,  the  judgment  atanding  as  security.  BUigtii  v* 
Conklin,  9  Fr.  R.,  442. 

d.  When  A.  B.  &  C.  were  sued  jointly  as  joint  debtors,  and  A.  was  tJbeealy  de- 
fendant served,  and  he  made  an  offer  under  section  335,  for  plaintiff  to  take  jodg- 
ment  for  $410  and  costs,  the  plaintiff  accepted  the  offer,  and  entered  jndgntnt 
against  "  all'*  the  defendants  as  joint  debtors.  It  was  held  that  the  plaintiff  was  teg- 
ular in  his  proceedings,  and  the  code-  has  not  in  that  respect  superseded  the  revM 
statutes.  Lippman  v.  JoeUon^  1  Code  Rep.  N.  S.,  161,  n  ;  Emery  v.  Emtry,  9  Pr. 
R.130. 

e.  One  partner  has  no  general  authority  to  make  an  offer  of  judgment  against 
the  firm  in  an  action  against  the  firm;  and  if  one  partner  makea  audi  aa  ofisr,  ai^ 
it  is  accepted  and  judgment  entered,  the  judgment  will  be  irregular  aa  to  all  the 
defendants  but  the  one  making  the  offer.  £ser«ofi  v.  Gehrmmn,  1  Abbott,  167 ; 
10  Pr.,  301. 

/.  A  judgment  entered  up  against  two  persons,  partners  hi  bnaineaa,  upon  aa  ofier 
hi  writing  made  by  one,  will  be  set  aside  as  irregular  as  against  other,  nnletse  there 
is  evidence  from  which  it  may  be  inferred  that  the  other  authorized  or  ratified  the 
offer.    BinneifV,  LeOal,  I  Abbott,  283. 

g.  In  an  action  against  two  to  recover  a  joint  demand,  an  offer  by  one  of  the  defen- 
dants, the  other  defendant  not  making  anv  defence,  will  subject  the  pUuntiff  to  easts 
if  he  proceed  and  fail  to  recover  more  than  the  amount  mentioned  in  the  ofieL 
LaForge  v.  CAtZson,  1  Code  Rep  N.  S.,  159. 

h.  Where  a  defendant  makes  an  offer  under  this  section,  which  the  plaintiff  re- 
jects, and  the  answer  of  the  defendant  admits  that  there  ia  due  to  the  plaintiff  Ike 
amount  so  offered,  the  court  will  not'order  the  defendant  to  satisfy  sach  amount  oa- 
der  section  244     Smith  v.  OUten,  4  Sand,  711. 

§  386.  [339.]   Defendant  rmy  offer  to  liquidate  d<xmag€s 

conditionally. 

In  an  action  arising  on  contract,  the  defendant  maj,  with 
Lis  answer,  serve  upon  the  plaintiff  an  offer  in  writing,  that  if 
he  fail  in  his  defence,  the  damages  be  assessed  at  a  specified 
sum ;  and  if  the  plaintiff  signify  his  acceptance  thereof  in 
writing,  with  or  before  the  notice  of  trial,  and  on  the  trial  have 
a  verdict,  the  damages  shall  be  assessed  accordingly. 

§  887.  [340.]  Effect  of  acceptcmce  or  refused  of  offer. 

If  the  plaintiff  do  not  accept  the  offer,  he  shall  prove  hia 
damages,  as  if  it  had  not  been  made,  and  shall  not  be  permitted 

• 
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to  give  it  in  evidence.  And  if  the  damages  assessed  in  his 
favor  shall  not  exceed  the  sum  mentioned  in  the  offer,  the  de- 
fendant shall  recover  his  expenses,  incurred  in  consequence  of 
any  necessary  preparation  or  defence  in  respect  to  the  question 
of  damages.    Such  expense  shall  be  ascertained  at  the  trial. 


Ohapteb  V. 
Admission  or  Inspection  of  Writings, 

SscTioN  388.    A  party  may  ht  required  to  admit  a  paper  to  be  genaine,  or  pay  ex- 

penie  of  proving  it.     iDspeotion  aod  copy  of  books,  papers,  and 
documentSi  how  obtained. 

§  388.  [341,  842.]  (Amended  1849.)  Existing  suits.  In. 
specUan  cmdc&pyofloolcs^  papers^  wnd  documents^  hmo  obtained. 

Either  party  may  exhibit  to  the  other,  or  to  his  attorney, 
at  any  time  before  the  trial,  any  paper  material  to  the  action, 
and  request  an  admission  in  writing  of  its  genuineness.  If  the 
adverse  party  or  his  attorney  fail  to  give  the  admission,  within 
four  days  after  the  request,  and  if  the  party  exhibiting  the 
paper  be  afterwards  put  to  expense  in  order  to  prove  its  gen- 
uineness, and  the  same  be  finally  proved  or  admitted  on  the 
trial,  such  expense,  to  be  ascertained  at  the  trial,  shall  be  paid 
by  the  party  refusing  the  admission,  unless  it  appear  to  the 
satisfaction  of  the  court  that  there  were  good  reasons  for  the 
refusal.*  The  court  before  which  an  action  is  pending,  or  a 
judge  or  justice  thereof,  may  in  their  discretion,  and  upon  due 
notice,  order  either  party  to  give  to  the  other,  within  a  speci- 
fied time,  an  inspection  and  copy,  or  permission  to  take  a  copy, 
of  any  books,  papers,  and  documents,  in  his  possession  or  under 
his  control,  conraining  evidence  relating  to  the  merits  of  the  ac- 
tion or  the  defence  therein.  If  compliance  with  the  order  be 
refiised,  the  court,  on  motion,  may  exclude  the  paper  from 
being  given  in  evidence,  or  punish  the  party  refusing,  or  both. 

a.  This  section  is  snbstitated  for  sections  341  and  342  in  the  code  of  1848.  The 
asterisk  diyides  this  section  into  parts  correspondini;  to  the  di?iaion  in  the  code  of 
1848. 
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a.  The  ■eetion  343  of  the  code  of  1848,  asftd  only  the  word  "  ptpen,*'  and  not 
<'  hooks,  papen,  and  doonmenU  f  and  it  was  held  that  that  section  applied  only  to 
<<  papeis  "  and  not  to  "  books,"  tmd  that  to  obtain  an  'inspection,  dcc^  of ''  books'*  it 
WBS  necessary  to  resort  to  a  petition  under  the  revised  statutes.  (2  R.  S.,  199,  900.) 
Sill,  J.,  said,  **  The  only  effect  of  this  section  is  to  sanction  by  legislatlTo  enactment 
part  of  rule  29  of  the  supreme  court  (supreme  court  rules  of  1847).  It  afvplies  only 
to  "iHiDers,"  not  to  "  hookt,'^  and  omits  the  requirement  that  the  copy  should  bs 
▼erinea,  which  the  courts  deemed  proper  to  |ruard  agrainst  imposition  and  fraud  by 
serring  &lie  copiesi  *'  Formerly  a  paper  miffht  be  ordered  to  be  depoated,  thai 
enabling  the  party  to  inspect  or  take  a  copy  m  it  The  revised  statutes  authorized 
the  order  when  the  court  or  officer  deemed  it  proper,  and  the  now  law  refers  it  to 
the  discretion  of  the  court  or  justice.  A  proper  exercise  of  this  discretion  would  re- 
quire the  applicant  to  show  substantially  what  is  required  by  the  28th  rule  (rules  of 
supreme  court,  1847).  Thii  section,  342  (now  388),  omits  to  direct  the  partieulsr 
manner  In  which  the  inspection  and  copy  are  to  be  obtained,  leaiing  it  to  be  pre- 
scribed by  the  coort.  In  my  opinion,  the  standing  rules  of  the  court  regulate  sJike 
the  practice  in  this  section  and  the  statute  in  force  when  the  code  took  efibet,  or,  m 
other  words,  this  section  has  not  in  any  manner  changed  the  practice  or  giYen  any 
new  additional  remedy.  The  former  practice  of  the  oourt  is  retained  by  sectk»s  389 
(fist0  469),  390  (11010  471).*'    FolUtt  t.  Weed,  1  Code  Rep.,  65. 

6.  This  section  does  not  repeal  the  proTision  of  the  roTised  statutes  on  the  same 
subject,  and  the  two  systems  may  well  stand  together.  If  a  party  come  by  petitka 
under  the  revised  statutes,  and  ask  for  a  discovery,  he  has  a  right  to  it  It  is  a  ^• 
ferent  proceeding  from  that  under  the  code.  The  court  exercises  diffisrent  poweo  in 
respect  of  it,  having  a  discretion  as  to  the  manner  of  ordering  it,  and  there  beiag 
provided  a  different  mode  of  enforotng  the  discovery.  There  is  no  ineongiuity  be* 
tween  the  two  systems,  and  they  may  stand  together.    Jb, 

e.  The  case  of  Follett  v.  Weed,  supra,  was  a  decision  upon  the  code  of  1848, 
but  '*  the  slight  amendment  of  section  388  has  not  rendered  that  decision  inapplica- 
ble to  the  present  practice."    Sill,  J.,  DoU  v.  FeUowe^  1  Code  Rep.  K.  S.,  146. 

d.  The  new  rules  of  the  supreme  court  show  the  court  did  not  deem  the  code  to 
have  superseded  the  old  system.  That  court  has  made  rules  which  carry  out  the 
latter,  in  respect  of  sworn  copies  and  the  like.  The  application  before  us  comes 
under  the  old  system.  There  is  not  enough  In  the  papers  to  show  why  or  how  it  is 
necessary  to  have  the  discovery  asked,  in  order  to  prepare  the  answer.  This  should 
be  shown  as  well  as  the  nature  of  the  documents.  Sandford,  J.,  StmUon  v.  Dd. 
Mut,  Int.  Co.,  2  Sand.,  662. 

e.  This  section  is  not  a  substitute  for  the  provinons  of  the  revised  statutes,  bvt 
is  auxiliary  thereta     Oould  v.  McCarthy,  1  Keman,  575. 

/.  The  provieion  in  the  revUed  etatutee  (2  R.  S.,  3d  ed.,  262)  ae  to  the  ditevMrji 
of  books,  paper$y  ^e„  ts  atfoUowe : 

§  30.  The  supreme  court  shall  have  power,  in  such  oases  as  shall  be  deemed 
proper,  to  compel  any  party  to  a  suit  pending  therein,  to  produce  and  discover  booki, 
papers,  and  documents,  iu  his  possession  or  power,  relating  to  the  merits  of  any  such 
suit,  or  of  any  defence  therein  (9  Wend.,  458 ;  20  t6.,  682 ;  5  Cow.,  27  ;  2  Hsfl, 
520). 

§  31.  The  court  shall,  by  general  rules,  prescribe  the  cases  in  which  such  discov- 
ery may  be  compelled,  and  the  proceedings  for  that  purpose,  where  the  same  are  not 
herein  provided;  and  therein  the  court  shall  be  governed  by  the  principles  and 
practice  of  the  court  of  chancery,  in  compelling  discovery,  except  that  the  costs  of 
such  proceedings  shall  always  be  awarded  in  the  discretion  of  the  court 

^  32.  To  entitle  a  party  to  any  such  discovery,  he  shall  present  a  petition ,  van- 
fied  by  oath,  to  the  court,  or  to  any  justice  thereof,  or  to  any  circuit  judge  in  vsm- 
tion,  upon  which  an  order  msy  be  granted  by  the  court,  or  such  officer  for  the  &-  • 
covery  sought,  or  that  the  party  against  whom  the  same  is  sought  should  show  csbm 
why  the  prayer  of  such  petition  should  not  be  granted. 

§  33.  Every  such  order  may  be  vacated  by  the  officer  granting  the  same,  or  by 
the  court, — 
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1.  Upon  Bfttufaetory  eTidenoe  that  it  oaght  not  to  have  been  granted. 

3.  Upon  the  diacoYery  looght  being  made. 

3.  Upon  the  party  required  to  make  the  diacoyery  denying  on  oath  the  poiaesaion 
or  control  of  the  hooka,  papera,  or  documenta  ordered  to  be  prodnced. 

^  34.  The  eonrt  ahall  provide,  by  general  rolea,  for  the  staying  the  proceedings 
of  any  party  acraioet  whom  soch  discovery  shall  have  been  ordered,  either  by  the 
court  or  any  officer,  until  the  same  shall  have  been  complied  with  or  vacated. 

§  35.^  In  case  of  the  party  refusing  or  neglecting  to  obey  such  order  for  a  discov- 
ery within  snch  time  aa  the  court  ahall  deem  reaaonable,  the  court  may  nonauit  him, 
or  may  strike  out  any  plea  or  notice  he  may  have  given,  or  may  debar  him  of  any 
particular  defence  in  relation  to  which  such  discovery  was  sought ;  and  the  power 
of  the  court  to  compel  such  discovery  shall  be  confined  to  the  remedies  herein  pro- 
vided, and  ahall  not  extend  to  authorize  any  other  proceedings  againat  the  person  or 
property  of  the  party  so  refusing  or  neglecting. 

§  36.  The  boNoks,  papers,  and  documenta,  produced  under  any  order  ma^e  in  pnr- 
sDJiDoe  of  the  preceding  sections,  shall  have  tne  same  effect,  when  used  by  the  party 
requiring  them,  as  if  produced  upon  notice  according  to  the  practice  of  the  court 

e.  By  2  R  S.,  3d  ed,  377,  s.  16,  the  like  powers  are  given  to  the  superior  court, 
the  common-pleas,  recorders',  and  mayora'  courta,  and  the  rules  of  the  supreme 
court  are  to  apply. 

6.  The  supreme  conrt  is  authorized  by  the  revised  statutes  (2  R.  S.  199),  to 
compel  a  defendant  in  a  suit  pending  therein  to  make  discovery  of  books,  papers 
and  documents  in  his  possession  or  power,  relating  to  the  merita  thereof,  and  which 
are  neceasary  to  the  plaintiff  to  enable  him  to  prepare  for  the  trial.  Oould  v.  Me 
Carty,  1  Kernan,  575.  ' 

e.  The  superior  conrt  of  the  city  of  New  York  has  the  same  powers  to  compe 
discovery  by  the  parties  to  a  suit  pending  in  that  court,  which  are  conferred  by  the 
revised  atatutea  on  the  supreme  court  (laws  of  1841,  p.  22).  And  where  the  de- 
fendant in  an  action  pending  in  that  court  refused  to  comply  with  an  order  directing 
him  to  make  discovery  to  enable  the  plaintiff  to  prepare  for  trial — held,  that  the 
covt  waa  authorized  to  strike  out  his  answer  and  render  judgment  aa  though  no 
answer  to  the  complaint  had  been  made.  lb,  confirming  Moort  v.  Pentx,  2  Sand. 
664. 

d.  In  Hoyt  y.  The  American  Exchange  Bank  (8  Pr.  R.,  89 ;  1  Duer,  652) ;  Boa- 
worth,  J.  said,  it  ia  important  that  the  views  which  govern  the  action  of  the  court  in 
these  proceedings  should  be  distinctly  stated,  in  order  that  the  cases  in  which  a  dia- 
eorery  may  be  made,  and  the  manner  in  which  it  will  be  ordered  to  be  made,  may 
be  nndeistood ;  and  he  stated  the  viewa  of  the  court,  as  follow : 

**  If  a  party  applies  nnder  the  revised  statutes,  and  makes  a  caae  provided  for  by 
them  and  the  rules  made  under  them,  he  has  a  right  to  a  discovery.  The  court 
will  exercise  its  discretion  in  apecifying  the  manner  in  which  it  is  to  be  made. 
In  ordinary  caaos,  and  unless  indispensable  to  protect  the  righta  of  the  party  apply- 
ing, it  will  not  order  an  inspection  to  be  given,  or  a  deposit  to  be  made. 

"  Sworn  eopiea  of  books,  entries,  or  papers  and  documenta,  to  the  discovery  of 
which  the  applicant  shows  a  right,  will  be  ordered  to  be  furnished. 

"  £nongh  must  be  stated  to  justify  a  presumption  that  entries,  papers,  or  docn- 
menta  relating  to  a  specified  subject  matter  exist,  are  in  the  possefsion  or  control  of 
the  other  party,  and  that  they  will  tend  to  establish  some  claim  or  defence  of  the 
party  asking  for  the  discovery,  and  that  they  are  not  in  hia  possession  or  nnder  his 
control  (Rule  9,  Supreme  Court). 

'*  If  in  answer  to  the  order,  the  opposite  party  denies  fully  and  explicitly  that 
tliere  are  any  auch  entries,  books,  or  papers  under  his  control,  that  is  an  end  of  the 
application. 

''He  cannot  be  subjected  to  a  fishing  examination  or  inveatigation,  with  a  view 
to  ascertain  the  fact  whether  he  has  or  has  not  books,  papers,  or  documents  w  hich 
may  contain  evidence  relating  to  the  merita  of  the  action,  or  of  the  defence,  u  nless 
he  ia  sxamined  as  a  witness,  so  that  his  deposition  may  be  made  evidence  as  well 
for  aa  against  him.  (Code,  s.  389.) 

**  Aooording  to  the  practice  of  the  conrt  of  chancery  it  was  necessary  to  set  forth 


568  ADMISSION    OF    WRTTINQS,    ETC.  [§  3S8. 

in  the  bill  the  paitioalari  of  which  the  diieoTery  wu  Bought.  The  opporite  puty 
was  not  required  to  answer  ?agae  and  looae  earmiMe.  An  BTerment  that  the  mat- 
ten  ai  to  which  a  diaoovery  waa  sooght  were  material  to  the  defence,  was  not  aaifi- 
cient  It  waa  reqniaite  to  so  state  the  oaae,  that  the  oonrt  could  eee  bow  they  oi^ 
be  material  on  the  trial  of  the  suit  at  law. 

**  As  aeon  as  the  answer  was  parfeoted,  the  defendant  might  mere  for  eeBta,and 
to  dissolve  any  injanotion  that  had  been  granted  staying  proeeedinge  nt  law  until 
the  discorery  was  made. 

"  It  waa  almost  a  matter  of  courae  to  grant  botii  motioBi^  unleaa  before  the  bfll 
was  filed  he  had  been  applied  to  for  the  discovery  and  had  refbaed  to  make  k,  in 
which  eaae  coats  were  not  allowed  to  him.    (9  Barh  Ch.  Pr.,  106,  111,  115). 

**  The  practice  in  case  of  applicationa  under  the  revised  elatates^  is  deemed  to  be 
well  settled.    (18  Wood.  639 ;  2  Sand.  669). 

<*  The  applicant  mast  state  the  particulam  of  which  a  discovery  is  aonght,  and 
enough  tp  satiafy  the  court  that  it  is  in  the  power  of  the  opposite  party  to  furnish  it, 
and  that  it  is  materiil  for  the  support  of  the  dalm  or  defence  of  the  appfionnt  that 
it  ahould  be  made. 

*'If  the  party  answer  distinctly  and  unevasively,  that  as  to  all  or  any  of  the 
papers  or  documents  or  entries  of  which  a  discovery  is  eought*  that  there  are  no 
such  papers  or  docoments  in  his  possession  or  under  bis  controlt  and  that  then  are 
no  entriee  relating  to  the  specified  subject  matter,  or  except  such  as  he  has  furnished 
copies  of,  the  applicant  must  abide  by  the  answer  so  far  as  the  prooeedings  for  a 
discovery  are  oonoeroed.  If  dissatisfied  with  the  result  of  the  prooeedings.  ne  must 
examine  him  as  a  witness,  or  rely  on  such  other  evidence  as  he  may  be  shie  to  com- 
mand. 

*'  He  has  no  right  to  have  a  general,  inquisitorial  exammation  of  all  the  boofa^ 
papers,  and  documents  of  his  adversary,  with  a  view  to  ascertain  if  perehanee 
something  cannot  be  found  which  will  possibly  aid  hnn. 

"  If  rules  8,  9,  10,  and  11,  are  to  be  regarded  as  regulating  the  practice  in  ap- 
plications under  the  revised  statutes  only,  and  as  having  no  reference  to  proceedings 
under  a  388  of  the  code,  then  a  discovery  can  be  directed  to  be  made  in  only  one  of 
the  modes  specified  in  rule  10. 

*<  Giving  permission  to  take  a  copy,  is  necessarily  giving  power  to  inspect,  as  a 
copy  cannot  be  made  without  inspecting  the  book,  paper,  or  document  to  be  copied. 

'^  The  only  discretion  which  the  court  can  exercise,  uoder  this  section  of  the  cede, 
is  in  determining  whether  it  will  order  an  intpeetion  to  be  given  at  ail.  If  it  grants 
a  discovery  under  this  section,  it  has  no  discretion  in  directing  the  manner  in  whidi 
it  ia  to  be  made.  An  inspection  is  to  be  given  at  all  events,  and  the  only  alternatives 
that  can  be  presented  to  the  party  againiit  whom  the  motion  is  made,  are,  to  either 
give  a  copy  or  submit  to  the  inconvenience  of  allowing  the  petitwner  to  make  a 
copy. 

"  If  either  party  applies  under  the  code,  he  should  be  required  to  make  a  ease  se 
strong  and  urgent  as  is  deemed  necessary  to  entitle  him  to  a  production  and  depsit 
of  books,  papers,  and  documents,  instead  of  sworn  copies.  Neither  reaoan,  principle, 
nor  policy,  demands  that  a  party's  books  and  papers,  or  any  part  of  them,  siioald  be 
submitted  to  the  inspection  of  his  adversary  when  the  court  would  not  order  tliera  to 
be  deposited  in  order  that  they  might  be  inspected.  Such  an  order  should  ho  made 
only  in  those  caaes  in  which  one  for  production  and  deposit  would  be  gtwated,  unkss 
aa  inspection  was  ordered  as  a  substitute  for  depoeit,  on  the  sole  ground  that  a  dcpent 
and  production  would  be  a  substantial  inconvenience  to  the  owner  of  the  books^  pa- 
pers, and  documents,  and  would  be  of  no  benefit  to  the  appHeant  beyond  that  wUeh 
an  inspection  would  confer. 

"  Where  the  sworn  copies  furnished  in  obedience  to  an  order  for  a  diacovory  indi- 
cate that  the  discovery  may  not  be  complete,  it  is  proper  for  the  petitioner  to  apply  ftr 
a  further  order  based  on  the  return  and  previous  proceedings  or  on  them  and  further 
affidavits,  for  an  order  requiring  the  opposite  party  to  show  cause  at  a  time  to  be  named 
why  sworn  copies  should  not  be  fttrairhed  of  such  other  entries,  papers,  or  doeunestB 
relating  to  the  points  as  to  which  a  discovery  had  been  ordered,  as  the  return  and  <Aer 
papers  may  iuouce  the  court  to  believe  to  be  in  his  possession  or  control ;  and  unlei* 
the  possesion  and  control  of  such  papers  and  documents,  or  the  existence  of  such  en- 
tries be  explicitly  and  unequivocally  denied,  a  peremptory  order  would  be  granted.*' 
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&  In  an  action  on  a  book  accoont  for  goods  sold  and  doli?ered  to  defendant  by  C. 
and  H.,  the  assigoors  of  the  plaintifr;  the  defendant  set  up  a  coanter-claim,  and  an 
order  had  boon  obtained  calling  ou  him  to  deli?er  particulara  thereof;  he  then  moyed 
at  ohamberB  on  petitioni  **  that  plaintiff  be  ordered  to  produce  and  diecoyer  to  defend- 
ant the  day  booka,  journals,  ledgers,  lumber  book,  memorandum  books,  and  receipts, 
of  C.  and  H.,**  and  that  defendant  may  be  at  liberty  to  inspect  same  at  all  reasonable 
times,  and  that  he,  defendant,  could  not  give  dates  and  items  of  his  connter-olaim 
without  such  inspection.  The  plaintiff  admitted  possession  of  the  books  referred  to.' 
The  court  ordered  plaintiff  to  deliver  sworn  copies  of  the  entries  of  the  credits  of  the 
defendant,  on  the  books  in  the  posMssioDof  the  plaintiff.  Breceort  ▼.  Tfisnier,  8  Pr. 
R,  321.  And  per  Hand,  J.,  **  Section  386  extends  only  to  inspection  (which  im- 
plies piodnetion),  and  a  copy,  and  not  to  discovery.  •  »  *  *  *  The  party  can 
now  be  examined  in  the  same  suit.  And  although  it  is  provided  that  he  shidl  be  sub- 
ject to  the  same  rules  of  examination  as  other  witnesses,  I  have  no  doubt  the  old  rulea 
relating  to  discovery  apply»  and  /  think  a  mere  discovery^  properly  to  emUed,  tu  to 
hooke,  papere,  and  doeumenie,  ahould  be  in  no  other  way  than  an  examination  of  the 
party.  *  There  is  a  mighty  difference  between  simply  producing  an  instrument  and 
prodaoing  it  in  answer  to  a  bill  of  discovery,  where  the  defendant  has  an  opportunity 
of  accompanying  the  production  with  a  statement  of  every  thing  which  is  necessary 
to  protect  him  from  the  consequences.'  Lord  Eldon  in  Prineeee  of  Walee  v.  Earl  of 
Liverpool  (1  Swanst.,  120).  This  proposition  is  self-evident.  It  is  considered  irregu- 
lar to  permit  an  adversary  to  call  for  an  isolated  fact  William  v.  Harden  (1  Barb. 
Ch.  R.,  398)  Jewett  v.  Belden  (II  Paige,  618).  There  is  no  provision  making  the 
affidavit  of  the  opposing  party,  on  a  motion  to  compel  discovery  under  the  revised 
statutes,  or  the  discovery  itself,  evidence  for  him.  The  proceeding  is  only  adapted 
to  the  production  of  specified  documents,  &c.  Under  the  former  equity  system,  by  a 
bill  of  difloovery,  a  full  discovery  could  have  been  required.  And  the  court,  it  was 
said,  might  compel  a  disclosure  of  what  the  party  had  said  respecting  his  case,  and 
eottid  even  wring  his  conscience  to  disclose  his  bellef,^all  he  knows,  believes,  and 
thinks,  respecting  his  own  case.  Lord  Brougham  in  Bolton  v.  Corp.  of  Liverpool 
(1  My.  and  K.,  88).  *  *  *  *  *  But  neither  at  law  nor  in  equity  has  a  party 
a  right  to  make  a  general  search  and  examination  for  evidence  among  the  books  and 
papers  of  his  adversary ;  what  Earl,  J.,  in  Galeworthy  v.  Norman  (9  Eng.  L,  and 
E.  R.,  329),  calls  an  indefinite  eeareh.  Such  an  order  might  lead  to  great  abuses, 
and  bs  a  judicial  sanction  to  a  dangerous,  vexatious,  and  impertinent  meddling  with 
the  private  business  and  a^rs  of  another.  «••*•*«  In  this  case, 
«  *  e  •  I  think  the  defendant  is  entitled  to  these  entries.  But,  until  he  shows 
mere  than  he  has  on  this  motion,  he  cannot  claim  to  inspect,  or  have  copies  of  the 
chsirges  against  him.  A  party  has  a  right  to  know  the  case  of  his  opponent,  but  not 
the  evidence  by  which  that  case  is  to  be  supported,  Llewelyn  v.  Badely  (1  Hare, 
527.)"    lb. 

At  what  etage  of  the  action  the  order  may  he  made. 

b.  The  order  may  be  made  in  any  stage  of  the  action  (ilf»2/er  v.  Mather,  5  Pr. 
R.,  160.  It  was  there  made  and  enforced  before  issue.)  To  enable  a  defendant  to 
make  his  defence  {Stanton  v.  Del.  Mut.  Int.  Co.,  2  Sand.,  662;  2  Code  Rep.,  83; 
Powero  V.  Blmendorfy  2  Code  Rep.,  44;  4  Pr.  R.,  60 ;  Oeleton  v.  Marehalt,  6  ib,, 
398X  or  a  plaintiff  to  reply  or  pre{4re  for  trial  (ib.) ;  but  it  is  doubtfhl  if  the  order 
would  be  granted  before  servioe  of  a  complaint  in  an  action  for  libel,  and  to  enable 
tiie  plaintiff  to  (krame  his  complaint  (KeeUr  v.  Duoenbury,  1  Duer,  660) ;  and  where 
the  iostioe  of  the  case  requires  it,  the  court  will  order  the  discovery  of  papers,  Ac, 
penmag  a  trial  before  referees.    Meehanieei*  Bk.  v.  James,  2  Code  Rep^  46. 

Who  may  make  the  order. 

«.  The  power  to  order  the  production  of  books,  &o.,  under  thia  seetien*  is  limited 
to  the  oourt  or  a  justice  thereof,  whether  exercised  under  the  code  or  the  revised 
statutes.  A  referee  cannot  make  the  order  {Prnxer  v.  Phelpe,  3  Sand.»  741 ;  1 
Code,  Rep.  N.S.  214),  unless,  indeed,  provision  to  that  effect  is  contained  in  the 
order  of  reference. 


570  ADMISSION    OF    WBriTNGS,   ETC.  [§388* 

When  the  order  wtU  be  granted. 

a.  The  granting  the  order  in  all  eates  is  in  tbe  discretion  of  tlie  court  {KeeUr  ▼. 
Dueenbury,  1  Dner,  660  :  Follett  t.  Weed,  I  Code  Rep.  65),  and  is  never  a  matter 
of  course  {Hooker  ▼.  Matthewe,  3Pr.  R.,329  ;  1  Code  Kep.,  108;  Roome  ▼.  WeU^ 
3  Pr.  R.,  327),  and  the  order  will  never  be  granted  where  it  appws  that  the  party 
making  the  application  is  ohaigeable  with  gross  negligence  or  bad  faith.    Jb.i 

6.  The  order  is  never  to  be  granted  to  produce  papers,  &c.,  other  than  those 
which  relate  to  the  merits.    KeeUr  y.  Dueenoury,  1  Duer,  661. 

e.  When  the  motion  is  made  pending  a  trial  before  a  referee,  tbe  certificate  of 
the  referee  that  the  production  of  the  papers*  d^.,  is  Uiscessary,  will  be  considered 
by  tbe  court  as  presumptively  sufficient  to  warrant  the  making  the  order.  Freuser 
V.  Phelpe,  1  Code  Rep.  N.  S.,  214 ;  3  Sand.,  741. 

d.  Where  an  instrument,  t.  e.  an  nndertaking,  in  the  possession  of  the  plaintHT, 
is  set  out  or  referred  to  in  the  complaint,  and  the  defendant  is  '*  in  doubt  as  to  ^ 
correctness  of  what  purports  to  be  a  copy  in  the  complaint,  he  may  demand  from 
the  plaintiff  or  his  attorney  an  inspection  of  the  original  instrument  before  raaking 
answer :  and  if  an  inspection  is  refused,  the  court  would  order  its  productkMi."  Wee- 
eon  V.  Judd,  1  Abbott,  254. 

e.  It  was  not  intended  by  the  adoption  of  the  8th,  9th,  10th  and  llth  of  the  su- 
preme court  rules  to  confine  the  discovery  of  documentary  evidence  to  the  two  esses 
mentioned  in  the  8th  rule ;  but  all  proceedings  instituted  under  section  388  most  be 
governed  byfits  provisions,  uncontrolled  and  unaffected  by  the  rules.  Exchange  B*i 
V.  Monteiih,  2  Code  Rep.,  148 ;  4  Pr.  R.,  280. 

/.  Where  a  discovery  of  a  paper  is  sought,  and  it  is  stated  on  oath  to  have  beat 
delivered  to  the  advene  party,  to  excuse  himself  from  discovering  it  he  most  swear 
positively  that  it  ii  not  in  bis  possession  or  under  bis  control,  or  must  state  facts 
which,  with  his  denial  on  his  knowledge,  information,  and  belief,  are  equivalent  to  a 
positive  negation  on  oath.     Southart  v.  Dwight,  2  Sand.,  672 ;  2  Code  Repi,  83. 

Order  for  further  dieeovery, 

g.  Where  an  order  was  made  under  this  section  for  the  defendants  to  fnrnisb 
sworn  copies  of  all  entries,  &c.,  as  to  certain  Indiana  bonds,  ^c.,  the  defendants  fur- 
nished certain  papers;  and  afterwards  the  plaintiff  moved  for  a  more  full  and  per- 
fect discovery  ;  and  on  the  hearing  of  that  motion,  an  order  was  made  referring  it  to 
a  referee  to  ascertain  and  report  whether  the  defendants  had  made  as  full  a  dis- 
covery as  circumstances  permitted,  and  that  the  referee  might  eiamine  defendant's 
books,  &c.  From  this  order  the  defendants  appealed,  and  the  order  was  set  sside, 
the  general  term  holding  that  if  the  return  was  deemed  insufficient,  a  further  re- 
turn, and  not  a  reference,  should  have  been  ordered.  Hoyt  v.  American  Ex,  Baai^ 
8  Pr.  R.,  89. 

Motion,  how  made, 

A.  The  motion  to  compel  the  production  and  discovery  of  hooka,  d^c. ,  is  to  be 
made  "  in  the  manner  provided  by  law"  (Supreme  Court  Rule  8),  and  the  manner 
provided  is  by  petition.    Dole  v.  Fellowe,  1  Code  Rep.  N.  S.,  146;  5  Pr.  R.,  451 ; 
•  Follett  V.  Weed,  1  Code  Rep.,  65;  Supreme  Court  Rule  9. 

i.  When  tbe  application  is  made  to  enable  the  plaintiff  to  prepare  his  com^aiaty 
**  strong  affidavits ''  showing  the  necessity  of  the  discovery,  will  be  required.  Keekr 
V.  Dueenbury,  1  I)ner,  661. 

j.  Where  the  application  was  to  enable  the  defendant  to  answer,  and  no  fiet 
was  stated  showing  how  the  discovery  was  necessary,  but  the  petition  merely  ststid 
that  with  the  aid  of  the  discovery  the  defendant  expected  to  be  able  to  prove  tbat 
the  note,  the  cause  of  action,  had  been  paid ;  held,  the  petition  wsa  defective  in  not 
stating  the  iiicts  tbe  defendant  expected  to  prove.  Oeleton  v.  Marehall,  6  Ft.  R^ 
398  ;  Stanton  v.  Del.  Mut.  Jne.  Co.,  2  Sand.,  662 ;  2  Code  Rep^,  83. 

h.  The  application  may  be  so  framed  as  to  embrace  a  discovery  under  the  eode, 
and  the  production  of  papers  under  the  rules.     Snell  v.  Clarke^  7  Pr.  R,  158. 
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d.  It  is  not  neoeMary  that  the  facte  tboald  be  made  to  appear  by  the  oath  of  th» 
party.  They  may  be  shown  by  the  oath  of  any  other  penon.  (kxekange  Bk,  ▼. 
Jlfoiilet<^  2  Code  Rep.,  148 ;  4  Pr.  R.,  280.)  It  ie  not  neoeasary  for  the  moving 
party  to  ewear  that  the  books,  &Cy  are  not  ia  his  possession  or  nnder  his  controU 
It  is  anoogh  for  him  to  show  that  they  are  in  the  possession  of  the  adverse  party,    lb, 

Co$t9  on  motion  for  Inopeetion, 

h.  Whan  the  right  to  the  prodaction  and  inspection  is  clear,  and  the  request  nn- 
reasonably  refused,  costs  may  be  giveo  to  the  moviog  part>%  where  the  motion  is 
made  in  conrt ;  but  a  judge  at  chamber^  cannot  grant  costs  of  the  motion.  Bre- 
Yoart  ▼.  Warner,  8  Pr.  R.,  327. 

Cotti  of  Inspection. 

e.  In  England  the  cost  of  inspection  must  be  paid  by  the  party  seeking  it.  HiU  y. 
PkiUp  (7  Exch.,  232).     This  is  reasonable,  nnless  the  labor  or  expense  is  trifling, 
and  in  Brevoort  v.  Warner,  8  Pr.  R.,  321-7,  the  order  was  that  the  party  asking. 
for  eopies  should  pay  for  them,  unless  the  other  party  preferred  allowing  him  to 
take  copies  without  charge. 

Order  for  Impeetion,  how  enforced, 

d.  An  attachment  will  not  be  allowed  against  a  defendant  who  neglects  to  de» 
poail  a  paper  in  pursuance  of  a  rule  of  court,  granted  on  the  applicatfon  of  a  plaintiff 
to  obtain  a  discovery.  Birdeall  ▼.  Pixley,  4  Wend.,  196.  The  power  of  the  court 
is  limited  to  nonsuiting  a  plaintiff,  or  striking  out  a  plea  [answer],  lb,;  Oould  ▼» 
MeCoTty,  1  Keman,  575 ;  see  Supreme  Court  Rules  8,  9, 10, 11,  and  section  389. 


Chapter  VI. 


Examination  of  j^artieaJ* 

SncnoN  389.  Actions  for  discovery  abolished. 

390.  A  party  may  examine  his  adversary  as  a  witness,  on  the  trial. 

391.  Such  examination  also  allowed  before  trial.    Proceedings  therefor. 

392.  Party,  how  compelled  to  attend. 

393.  Testimony  of  party  may  be  rebutted. 

394.  Effect  of  a  refusal  to  testify. 

395l    Testimony  by  a  party  not  responsive  to  the  inquiries,  may  be  rebutted, 
by  the  oath  of  the  party  calling  him. 

396.  Persons  for  whom  action  is  brought  or  defended  may  be  examined. 

397.  Examination  of  a  co-plaintiff  or  co-defendant 

§  389.  [343.]  Action  for  discovery  aholiahed. 

No  action  to  obtain  discovery  nnder  oath,  in  aid  of  the 


*  «.  If  a  person  is  allowed  by  a  statute  to  be  a  witneas  who  was  inadmissible  at 
cMDinon  law,  he  becomes  at  once  affected  by  all  the  rules  and  prineiplea  which  ap- 
pertain to  that  character.  If  the  statute  removes  one  disability,  all  others  remain 
in  fan  force  and  application.    Ketchum  v.  Tyton,  3  Murphy,  Law  and  Eq.  314. 

/.  The  law  which  renders  the  parties  to  a  suit  competent  and  compellable  to  give 
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prosecHtion  or  defence  of  another  action,  shall  be  allowed,  nor 
shall  any  examination  of  a  party  be  had,  on  behalf  of  the  ad- 
verse party,  except  in  the  manner  prescribed  by  tiiis  obapter. 

a.  Sectioni  389  to  394,  incladve,  oorrespond  with  lections  343  to  348  in  the  code 
of  1848 ;  and  those  aeotions,  it  waa  suggetted,  enabled  a  party  to  obtain  a  dtsooTery 
of  books  and  papers  by  a  sobpcena  duce§  fecvm,  and  by  implication  snperseded  tlw 
statute  and  rules  relatiDg  to  the  diacoyery  of  books,  Ac ;  hot,  per  Sill,. J^  "  This  part 
of  the  code  is  in  derogation  of  common-lav  rights,  and  it  is  made  a  qneatkm  whellier, 
upon  a  strict  construction*  it  gives  any  remedy  other  than  an  onU  examination.  No 
other  is  expressly  given,  but  I  do  not  feel  called  upon  to  decide  the  point.  It  k 
suggested  that  this  section  takes  away  the  power  to  order  sworn  copies  of  p^Mis  to 
be  delivered,  on  the  ground  that  that  b  a  discovery  under  oath.  This  section  aboliah- 
es  uetionM  to  obtain  discovery.  The  proceeding  to  obtain  a  diaoovery  of  booka,  &&, 
is  not  an  action.  This  restriction  does  not  apply.*'  Folkt  v.  W^dy  1  Gods  Rep. 
65. 

6.  This  section  does  not  apply  to  prevent  an  examination  of  a  debtor  in  a  pteeeed- 
ing  supplementary  to  an  execution.  Dunham  v.  NiehoUont  2  Sand.,  636 ;  and  tee 
Quieitv.  Xee/er,  ib.,2dl. 

6.  The  rules  and  practice  of  the  courts  on  the  subject  of  acooonting,  exisUag  at 
the  time  of  the  adoption  of  the  oode,  ara  still  in  force ;  aooordingiy,  w^iore  am  aider  sf 
reference  directed  the  account  of  the  defendant,  an  agent,  to  k»  taken  in  tin  **  unal 
manner,''  it  was  held,  that  he  waa  bound  te  bring  before  the  referee  a  awora  acosaat, 
including  both  debts  and  credits,  in  the  manner  preacribed  in  the  107th  mle  of  the 
late  court  of  chancery,  and  to  submit  to  such  examination  as  waa  allowed  by  ttat 
rule.     Wiggitu  v.  C7an#,  4  Sand.,  646. 

d.  Per  Mason,  J.,  "  The  defendant  contends  that,  according  to  the  code,  a  dis- 
covery can  be  obtained  from  a  party  to  a  suit  only  by  examioiog  him  as  a  witness,  and 
that  Uiis  provision  is  general,  and  applies  as  well  to  the  rendering  of  an  accoaot  as  to 
the  discovery  of  any  other  facts.  I  do  not  so  understand  it.  The  examination  author- 
ized by  section  389  appears  to  be  in  terms  a  sabetitute  for  bills  of  discovery,  properiy 
so  called,  and  for  nothing  else.  The  words,  *  any  examination '  must,  on  every  fei'r 
principle  of  interpretation,  mean  any  examination  for  the  purposes  of  discovery,  in 
cases  in  which  formerly  a  bill  of  discovery  would  have  been  resorted  to.  In  other 
words,  wherever  a  bill  of  discovery  could  have  been  filed  under  the  former  praetioe  in 
the  support  or  defence  of  an  action,  there  the  party  may  be  examined  in  the  mode 
prescribed  in  this  chapter,  and  in  no  other  mode.  Now,  a  bill  to  account  and  a  bill 
for  discovery  in  aid  of  another  action,  are  as  different  in  their  character  and  oljeeli 
as  assumpsit  is  diffbrent  from  replevin ;  and  the  provisions  designed  fbr  the  one 
should  not  be  applied  to  the  other,  unless  such  was  the  manifest  intention  of  the 
legislature.  The  subsequent  sections  of  the  same  chapter  in  the  code  confim  the 
view  I  have  taken."    i6. 

«.  The  examination  of  a  party  aa  a  witness  cannot  be  had  under  tke  provimms  of 
the  revised  statutes  to  perpetuate  testimony.    Ketler  v.  DuMubury^  1  I>uer.»  660. 

§  390.  [344.]  Moisting  suits.  A  party  may  examine  his 
adversary  as  a  witness  on  the  trial. 

A  party  to  an  action  may  be  examined  as  a  witness,  at  the 


•evidenee,  haa  not  altered  the  rule  of  law  i^iich  requires  the  exeentiea  of 
instrumenti  to  be  proved  by  the  subscribing  witness.  Wkfmam  v.  Oaik^  17  Jul 
559 ;  99  Law  J.  Rep.  (N.  S.),  Bx.  316 ;  19  B.  L^  and  B.  R,  359 ;  andaea  i^Mrirv. 
Zovsff,  1  Smith,  153. 

/.  It  is  the  intention  of  the  code,  in  authorising  partiea  to  be  examined  aa  wH- 
neaes  to  confer  upon  the  courts  a  wide  discretion  aa  to  the  credit  to  be  givun  to 
their  tcatimony.    15  Barb.,  449. 
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inetance  of  the  adverse  party,  or  of  any  one  of  several  adverse 
parties,  and  for  that  purpose  may  be  compelled,  in  the  same 
mannery  and  subject  to  the  same  rules  of  examination  as  any 
other  witness,  to  testify,  either  at  the  trial,  or  conditionally,  or 
upon  commission. 

a.  In  Partin  y.  Thaekiton*  (2  Code  Rep.,  66),  ia  the  saperior  coart,  the  plain- 
tiflb  after  Miie  joined,  obtained  an  order  for  the  defendants,  reiiding  in  the  city  of 
New  Torli,  to  attend  and  be  examiDed  hefore  the  trial  The  defendants  attended 
and  objected  that  this  section  did  not  warrant  the  plaintiff's  proeeedinff,— that  this 
section  only  anthorized  the  examination  of  the  party  to  the  action  before  the  trial 
open  ooiomisslon  when  he  resided  out  of  the  Btate,  or  conditionally  npon  the  gronnds 
prescribed  in  the  revised  statutes  for  taking  testimony  eooditionally ;  bat  Bandfoidy 
J.,  after  advisinff  with  his  associate  jnstices,  directed  the  defendants  to  snbmit  to 
ezaminatioo,  and  said,  "  It  is  difficnlt  to  give  any  satisfactory  operation  to  the  woni 
'  emndiii9uaUy '  in  this  section.  It  clearly  does  not  mean  that  the  party  cannot  be 
examined  on  the  trial,  when  residine  here,  in  no  other  eases  than  those  in  which  « 
witness  can  be  examined  conditionally  onder  the  revised  statatca^  beoanse  the  391s( 
secikm  is  peative  and  express  that  the  examinaUon  may  be  had  before  the  trial,  at 
the  option  of  the  party  claiming  it  Moreover,  an  examinalion  at  the  trial  does  not 
Beem  to  be  contemplaied  after  saeh  an  examination  as  that  new  erder«L  Thispro- 
ceedn^  is  axpressly,  imaUad  of  being  bad  on  the  trial,  and  the  examination  may  be 
read  1^  either  party  on  the  trial  (section  393).  The  examination  before  the  trial 
is  designed  to  aid  parties  in  preparing  for  trial,  inrespectm  of  the  residenoe  of  the 
party  sought  to  be  examined,  or  the  probability  of  his  being  able  to  attend  the  triaJ.'^ 
/6.;  and  see  AnderMu  ▼.  Johnton,  1  Code  Rep.,  95 ;  Miller  ▼.  Mnthtr,  S  i6.,  101. 

6.  Bot  in  Baibiani  ▼.  Oraahein,  2  Code  Rep.,  75.  Campbell,  J.,  intimated  ao 
opinion  that  a  party  to  the  suit  residing  in  the  city  of  New  York,  conld  only  be  ex- 
amined as  a  witness  before  the  trial  in  the  cases  prescribed  for  a  copditioDil  examina- 
tioB  by  the  revised  statutes ;  and  ;the  same  was  held  by  Horlbut,  J.,  in  Bennett  v. 
Hmghe9, 1  Code  Rep.,  4. 

c  la  «  anit  biovght  against  two  defendants  to  recover  money  advanced  by  pfadn- 
tiflb  to  one  defendant  (E^venne),  to  make  purchases  in  ihe  joint  account  of  both 
defendants,  the  defence  was  that  Davenne's  purchase  was  not  on  the  joint  account. 
On  the  trial,  the  testimony  of  Davenne,  taken  on  commission,  was  received,  after 
objection  bv  the  other  defendant,  as  evidence  for  the  plaintiff;  and  on  motion  for  a 
new  trial,  the  court,  Oakley,  Ch.  J.,  and  Sandford,  J.,  said,  *'  As  to  the  oompe- 
taoey  of  Davenne,  the  plaintiff  by  the  code  was  entitleid  to  examine  him  as  a  witness 
against  his  co-defendant  (section  390,  397).  Neither  is  he  a  person  for  whose  im- 
madiata  benefit  the  suit  was  prosecuted,  within  the  meaning  of  section  399,  if  he 
had  not  been  a  party  to  the  suit"    CharleMton  Bank  v.  Emerie^  2  Sand.  718. 

d,  A  defendant  cannot  be  examined  as  a  witness  in  his  own  behalf.  Doughty  v. 
Bustesd,  3  Code  Rep.,  187.  But  in  actions  for  separation  or  limited  divorce  the 
plaintiff  may  be  examined  in  certain  cases.  See  Rule  66  of  the  Supreme  Court  Rulw 

c.  This  aeoUon  is  identical  with  section  344  of  the  code  of  1648»  and  that  section 
wae  held  not  to  apply  to  an  examination  of  one  co-defendant  by  another;  but  then 
the  code  of  1848  contained  no  provision  analogous  to  that  in  aeotien  397  of  this  eodat 
RoUrts  V.  Thompeon,  3  Pr.  R.,  821. 

/.  A  party  to  the  action  cannot  be  compelled  by  service  of  a  subpcBua  dueee 
teemrn  issued  ex  serfs  without  any  order  of  a  court  or  a  judge,  to  produce  his  boehi 
aad  papers  on  the  trial.  TVoller  v.  Laneing,  7  Pr.  R,  261 ;  but  m  a  subsequent 
caae,  Bongsteel  v.  Lynde,  8  Pr.  R;,  226,  WeUM^  J.,  held  that  by  the  true  constmo- 
tioit  of  seotioB  390  of  the  code,  a  p^ty  to  an  action  may  at  the  instance  of  the 
adwtfwe  party,  be  compelled  by  the  process  of  subpoDua  ducee  tecum,  not  only  to  ap- 
pear at  the  trial  and  submit  to  a  personal  examioation,  but  to  produce  papers  and 
books  in  b  b  poasossion,  precisely  as  any  other  witness  may  be  so  compelled.  And  a 
witness,  when  properly  aubpcenaed,  is  as  much  bound  to  produce  books  and  pupcn 
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in  his  poMMMOD  as  evidence,  as  to  testify  orally,  and  his  negleet  of  eitber  is  a  con- 
tempt of  court  And  this  case  was  affirmed  on  appeal  at  the  general  term,  8  Pr. 
R,  S52.  .     ^ 

0.  In  an  action  for  a  divorce  for  sdultery,  the  defendant  cannot  be  ezammed  as 
A  witness  for  the  plaintiff    Arborgast  v.  Arborgaat,  8  Pr.  R,  297. 

b.  A  party  to  the  suit  who  is  made  a  witness  by  statute  is  to  become  anch  mider 
the  same  requisitions  and  restrictions  as  any  other  witness.  He  mnst  be  of  sane 
mind,  of  sound  memory,  of  suiiable  age,  willing  to  be  sworn,  and  capable  of  taking 
an  oath.    Arnold  y.  Arnold,  13  Vermont  R.,  370. 

c  Laws  of  1847,  ch  462,  p.  630,  provided  for  the  examination  of  partiea  in  cKil 
auiU ;  and  section  5  enacted,  *'  If  a  party  in  any  suit  shall  be  called  and  eworn  by  the 
opposing  party  as  a  witness,  such  party  shall  be  entitled  to  be  sworn  as  a  witneas  in 
thecanse  in  any  new  or  second  trial  of  the  cause,  or  upon  any  appeal  in  such  caose ; 
bnt  in  case  such  party  shall  testify  on  such  second  or  other  trial  without  being  called 
by  the  opposing  party  first  calling  him,  such  opposing  party  shall  alao  be  entitled  to 
be  sworn  and  testify  on  such  second  or  other  trial." 

d.  The  examination  as  a  witness  of  a  party  nam^d  as  a  defendant,  bat  not  served 
with  process,  will  not  authorize  the  examination  of  a  plaintiff  as  a  witneas  on  behalf 
of  himself  and  his  co-plaintiffii.  Robinoon  v.  Froit.  14  Barbi  S.C.  R.,  536.  This 
was  held  in  a  case  in  which  two  persons  (Frost  and  Rider)  were  named  as  defend- 
ants but  Frost  only  was  served  with  process.  On  the  trial.  Rider  wma  called  as  a 
witness,  and  testified  on  behalf  of  FrosL  One  of  the  plaiotifis  then  o^red  himsslf 
as  a  witness  on  behalf  of  himself  and  his  eo-plalntiffs ;  and  it  was  held  that  he  could 
not  testify,  because  the  party  not  served  with  process  was  not  in  fact  a  party  to  the 
taction,  and  this  section  did  not,  thereiore,  apply.    Jb, 

§  391.  [345.]  (Amended  1849.)  Eamting  suits.  Such  exam- 
{nation  also  allowed  before  trial.    Proceedings  therefor. 

The  examination,  instead  of  being  had  at  the  trial,  as  pro- 
Tided  in  the  last  section,  may  be  had  at  any  time  before  the 
trial,  at  the  option  of  the  partj  claiming  it,  before  a  jndge  of  the 
court,  or  a  county  judge,  on  a  previous  notice  to  the  party  to 
be  examined,  and  any  other  adverse  party,  of  at  least  five 
days,  unless,  for  good  cause  shown,  the  judge  order  otherwise. 
But  the  party  to  be  examined  shall  not  be  compelled  to  attend 
in  any  other  county  than  that  of  his  residence,  or  where  he 
may  be  served  with  a  summons  for  his  attendance. 

e.  In  Taggard  t.  Oardner,  2  Code  Rep.,  82,  the  question  was  raised  whether 
one  party  to  a  suit  could  under  thia  section  examine  the  adverse  party  as  a  witnes 
before  the  trial,  without  an  order  of  the  court  or  a  j  ndge  for  that  purpose  first  obtained. 
And  it  was  decided  that  he  could,  as  all  that  is  necessary  for  one  party  to  obtaio  the 
examination  of  an  adverse  party  is,  to  give  »nch  adverse  party  a  previous  notice  to 
attend  and  be  examined,  of  at  least  five  days,  and  that  the  only  ease  in  which  aa 
order  for  the  examination  is  neceotary,  is  where  the  party  seeking  the  examinatioB 
wishes  it  to  be  had  on  a  shorter  notice  than  five  daya  On  one  party  to  a  suit  beiag 
served  by  his  adversary  with  a  previous  notice  of  five  days  to  attend  and  be  exam- 
ined,  and  on  being  served  with  a  suhpoBua  to  testify,  and  on  being  paid  the  usual  fee 
payable  to  a  witnees  subiKsnaed  to  attend  a  trial,  it  is  his  duty  to  attend  and  submit 
to  be  examined ;  and  on  his  making  default  in  either  of  these  particulars,  he  will  be 
liable  to  be  punished  as  for  a  contempt  of  court 

/.  The  case  of  Taggard  v.  Cfardntr,  nupra,  was  decided  in  the  superior  eoort 
by  Sandford,  J.,  with  the  conctt/enco  of  Oakley,  Ch.  J.,  and  Vandoipoely  J.,  bat  in 
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m  sniweqaeot  ease  in  the  name  conrt,  Chieheater  y.  Livingaton,  I  Code  Rep.  N.  S., 
109;  3  Saod.,  S.  C.  R,  718^  Campbell,  J.,  without  referring  to  Taggard  v.  Oard- 
ner,  held  that,  where  the  examination  of  a  party  as  a  witness  before  the  trial  is 
•ought  merely  to  avoid  the  necessity  of  calling  him  at  the  trial,  it  can  oiJy  take  place 
after  issne  joined,  and  that — 

a.  A  partv  may  be  examined  conditionally  as  other  witnesses,  where  he  is  about  to 
depart  from  the  State,  or  on  special  application  for  like  causes ;  bat  such  examination 
can  only  be  had  on  the  previous  order  of  the  court. 

(.  May  he  be  so  examined  by  way  of  discovery,  under  a  special  order  to  enable 
the  adverse  party  to  answer  on  reply  ? 

c.  **  But  though  the  code  has  abolished  actions  for  a  discovery,  it  has  been  thought 
by  some  that  a  discovery  may  bo  had  in  the  same  action,  where  such  discovery  is 
necessary  in  order  to  enable  the  party  seeking  the  discovery  to  answer  or  rep  ly. 
This  may  be  so;  but  in  that  case  such  examination  ought  not  to  take  place,  unl  et$ 
by  apeeial  order  of  the  court  on  cause  shown  by  affidavit  as  to  the  necessity  of  the 
•zamioation.  The  party  examined  is  entitled  to  be  examined  on  his  own  behalf ,  on 
matters  pertinent  to  the  issue.  This  privilege  he  cannot  well  avail  himself  of  if  he 
is  summoned  for  exan^ination  before  he  has  answered  or  replied.  The  fair  and,  as  it 
seems  to  me, true  construction  of  the  code  is,  that  the  examination  of  the  party  should 
take  place  after  issue  joined.  But  there  may  be  exceptions.  The  party  is  to  be  ex- 
amined as  a  witness,  and  he  may  be  examined  conditionally.  If  he  is  about  to  de- 
part out  of  the  jurisdiction  of  the  court,  aud  it  shall  be  made  to  appear  that  his 
Mvarsary  will  probably  be  unable  to  examine  him  after  issue  joined,  or  to  examine 
him  on  the  trial  of  the  cause,  then  such  examination  may  doubtless  be  had  before 
issae,  in  the  same  manner  as  that  of  any  other  witness  in  the  cause  who  is  about  to 
depart  from  the  State.''     Chieheater  v.  Livingaton,  supra,  per  Campbell,  J. 

See  note  to  section  390. 

§  892.  [346.]  (Amended  1849.)  Existing  suits.  PaHy^  how 
compelled  to  attend. 

The  party  to  be  examined,  as  in  the  last  section  provided, 
may  be  compelled  to  attend,  in  the  same  manner  as  a  witness 
who  ia  to  be  examined  conditionally;  and  the  examination 
shall  be  taken  and  filed  by  the  judge  in  like  maimer,  and  may 
be  read  by  either  party  on  the  trial. 

See  note  to  section  391. 

893.  [348.]  (Amended  1849.)   Existing  suits.     Testimony 
qf  party  may  he  rebutted. 

The  examination  of  the  party,  thns  taken,  may  be  rebutted 
by  adverse  testimony. 

d.  In  a  case  tried  in  a  justice's  court  the  plaiutiff  called  the  defendant  as  a  wit- 
ness ;  and,  not  being  satisfied  with  the  evidence  given  by  the  defendant,  the  plaintiff 
called  witnesses  to  contradict  the  defendant ;  and  the  plaintiff  had  judgment  From 
this  judgment  the  defendant  appealed  to  the  court  of  oomnon  pleas  for  the  city  and 
eoanty  of  N'ew  York,  on  the  ground,  that  as  the  plaintiff  had  called  the  defendant, 
he,  the  defendant,  thereby  became  the  plaintiff's  witness,  and  it  was  not  competent 
for  the  plaintiff  to  call  witnesses  to  contradict  his  own  witness ;  bat  the  court  held 
otherwise,  and  affirmed  the  judgment    Armatrong  ▼.  Clark,  2  Code  Rep.,  143. 

394.  [347.]  (Amended  1849.)  Existing  suits.    Effect  of  r^ 
Jhisal  to  testify. 

If  a  party  refuse  to  attend  and  testify  as  in  the  last  four 
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sections  provided,  he  may  be  punished  as  for  a  contempt,  and 
his  complaint,  answer,  or  reply,  may  be  stricken  out. 

a.  In  Anderton  t.  Johnwn^  1  Code  Rep.,  95 ;  1  Sand.  8.  C.  R.,  713,  giier  an 
iMOe  on  a  joint  defence,  the  plamtiff  obtained  an  oider  for  one  of  tbe  defendant!  to 
■how  canae  why  he  ohould  not  be  examined  aa  a  witnoM  in  the  canae  before  the 
trial.  Tbe  order  waa  ailent  aa  to  what  would  be  the  oonaeqnenoe  if  ha  failed  to 
ahow  canae.  The  defendant  fafled  to  ahow  canae,  and  the  (daintiff  took  ao  order 
reciting  the  former  order  and  defendant'a  defaott,  and  directing  hina  to  attend  on  the 
aerTioe  of  a  anbpnna  at  a  time  deaignated,  and  anbmtt  to  be  examined,  or  in  defanlt 
that  lua  defence  aboald  be  atrieken  oat  The  defendant  appealed  finm  thie  older; 
and  it  wm  aet  aaide  aa  net  aotborized  fay  the  firat  order;  and  tba  conrt  nid  Ihrten  i 
debnlt  nnder  tbe  firat  order  the  plaiiUiff  could  aak  nothing  nore  than  it  oooten- 
plated  in  terma;  beaidea.  to  give  efieot  to  the  order  would  be  to  atrike  out  a  joint  d»- 
feooOf  And  thna  to  punieh  partiea  who  had  oomnitted  no  ofibneo. 

h.  *'Ott  one  party  to  a  auit  behig  aerred  by  hia  adTeraary  with  a  previooi  notiee 
of  five  days  to  attend  and  be  examined,  and  on  being  aerred  with  a  anbpoBOt  to  tee- 
tiiy,  and  on  being  paid  the  neual  fee  payable  to  a  witneaa  anbpeenaed  to  attend  atrial, 
it  ie  hia  duty  to  attend  and  anbmit  to  be  examined  ;  and  on  hia  making  defbah  in  either 
of  theae  partieulan,  he  will  be  liable  to  be  pnniahed  aa  for  a  contempt  of  court  **  Teg- 
getrd  ▼.  Omrdntr^  3  Code  Rep.,  88.  It  OHema,  bowoTer,  from  the  oaae  CAJe&eHir  t. 
Irlvjngalen,  3  Sand.  8.  C.  R.,  718;  1  Code  Rep.  N.  8. 109,  that  the  party  ie  not  boaad 
to  attend  and  be  examined  until  after  iaeue,  except  by  a  apecial  order  of  the  eoort 
See  note  on  aection  991. 

e.  ^Bennat  v.  Hall^  10  Leg.  Ofaa.,  191,  it  appeared  tbe  defendant  wai  fubpo- 
naed  on  Saturday  to  attend  to  be  examined  on  the  following  Tueeday,  and  in 
pureuance  of  preyioua  arrangementa  he  aailed  for  Califbmi«  on  the  Xeedif 
preceding.  A  motion  for  an  order  to  atrike  out  tbe  aoawer  for  hia  ttonatteadanoe 
waa  denied. 

§  395»  [8i9.]  (Amended  1849.)  EoUtimg  mits.  Tedimony 
iy  aparty  not retpanmve^  the  in^iriee,  nuu/ 1^  rdmUedly  ii^ 
oath  ^  the  party  caJUng  hwu. 

A  parly  examined  bj  an  adverBO  party,  as  in  this  dispter 
provided,  may  be  examined  on  his  own  behalf,  in  respect  to 
any  matter  pertinent  to  the  issne.  Bat  if  he  testify  to. any 
new  matter,  not  responsive  to  the  inqniries  put  to  him  by  the 
adverse  party,  or  necessary  to  explain  or  qualify  his  answes 
thereto,  or  discharge  when  his  answers  would  charge  himself, 
such  adverse  party  may  offer  himself  as  a  witaess  on  his  oifni 
behalf,  in  respect  to  such  new  matter,  and  shall  be  so  received. 

it.  Thiaaeotionia  identical  with  aaetion  349  ofthaoode  of  1848;  and  under  tbat 
aeotion  m  m  eaae  where  the  defendant  on  tbe  trial  of  a  eauae  oalled  the  plaintilFtf  > 
witneaa,  and  in  reply  to  a  queation  put  U>  him  by  iho  oomrtf  the  plaintiff  teatified  t» 
new  matter,  going  beyond  tbe  point  to  which  he  waa  eummed  by  hia  adTeraiyi  it 
waa  held,  that  tbe  defendant  waa  entitled  to  offer  hknaelf  aa  a  witneaa  for  tbe  fWftm 
of  anawering  auoh  new  matter.    Msforo  t.  McCmrtky,  8  Sand.,  399. 

c  In  an  action  on  a  eontraot  by  which  the  defendant  agreed  to  make  a  quantity 
of  aoythe  anathaforthe  plaintiff  within  aapecified  time,the  plaintiffcalled  the  defend- 
ant aa  a  witneai,  who  teatified  that  he  did  not  within  tbe  time  apeeified  BM^a  W 
acjTthe  anatha  for  the  plaintiff  On  croaa-examination  by  hia  own  counael  he  tfl^ified 
that  the  leaaon  why  he  did  not  make  the  anatha  waa  that  he  waa  nnder  no  obfiptioo 
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to  make  any,  as  he  had  made  no  agreement  with  the  plaintiff,  but  was  working 
merely  aa  an  experiment,  held,  that  the  defendant  had  not  been  examined  on  hit  own 
behalf  to  any  new  matter,  so  aa  to  entitle  the  plaintiff  to  be  examined  as  a  witneea  in 
his  own  behalf.    Chamberlain  ▼.  Hamilton,  18  Barb*,  324. 

a.  Where  the  defendant  has  by  his  answer  set  up  a  connter-elatm,  and  on  the 
trial  the  plahitiff  calls  him  as  a  witness,  and  he  in  addition  to  proTing  the  plaintiff's 
demand,  proved  the  coanter-claim  set  up  in  the  answer,  held,  that  the  plaintiff  might 
offer  himself  as  a  witness  to  eontradiot  the  defendant  Harpell  y.  Irwin,  I  Abbott. 
144- 

b.  Where  a  party  to  a  snit  is  called  as  a  witness  by  his  adversary,  and  testifies  to 
an  independent  matter  in  bis  own  behalf,  the  court  and  jury  are  not  bound  to  believe 
him  and  decide  according  to  his  testimony.    Roberto  v.  Oee,  15  Barb.,  449. 

§  396.  [360.]  Mdsting  stcits.  Persons  for  whom  action  is 
hrougJU^  or  defended^  may  he  exami/ned. 

A  person  for  whose  immediate  benefit  the  action  is  prose- 
cuted or  defended,  though  not  a  party  to  the  action,  may  be 
examined  as  a  witness,  in  the  same  manner,  and  subject  to  the 
same  rales  of  examination,  as  if  he  were  named  as  a  party. 

e.  Who  are  regarded  as  "  persons  for  whose  immediate  benefit  a  suit  is  pros* 
c*cnted  or  defended  ?"    See  note  to  section  399. 

§  397.  (Amended  1851-1852.)  Existing  suits.  Examvnor 
Hon  of  co-plaintiffs  or  co-defendant. 

A  party  may  be  examined  on  behalf  of  his  co-plaintiff  or 
of  a  co-defendant,  as  to  any  matter  in  which  he  is  not  jointly 
interested  or  liable  with  such  co-plaintiff  or  co-defendant,  and 
aa  to  which  a  separate  and  not  joint  verdict  or  judgment  can 
be  rendered.  And  he  may  be  compelled  to  attend  in  the  same 
manner  as  at  the  instance  of  an  adverse  party ;  but  the  exam- 
ination thus  taken  shall  not  be  used  in  behalf  of  the  party 
examined.  And  whenever  in  the  case  mentioned  in  sections 
three  hundred  amd  ninety  amd  three  hundred  cmd  ninety. one^ 
one  of  the  several  jUmntiffs  or  defendants^  who  are  joint  con- 
trOfCtors^  or  a/re  united  in  interest,  is  examined  hy  the  adverse 
party,  the  other  of  stcch  plaintiffs  or  defendants  may  offer  him- 
self as  a  witness  to  the  same  cause  of  action,  or  defence,  and 
ahaU  he  so  received. 

d.  This  section  before  the  amendment  of  1851  was  as  follows :  A  party  may  be 
examined  on  behalf  of  his  co-plaintiff  or  co-defendant ;  but  the  examination  thus 
taken  shall  not  be  used  on  behalf  of  the  party  examined.  And  whenever,  in  the  case 
mentioned  in  sections  390  and  391,  one  of  several  plaintiffs  or  defendants,  who  are 
joint  contractors,  or  are  united  in  interest,  is  examined  by  the  advetse  party,  the 
other  of  snch  plaintiffs  or  defendants  may  offer  themselves  as  witnesses  to  the  same 
cause  of  action  or  defence,  and  shall  be  so  received. 

e.  The  amendment  of  1852  was  the  insertion  of  the  part  printed  in  itaJlie  in  lien 
of  these  words  "  unless  he  is  examined  at  the  instance  of  the  adverse  party." 

37 
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a.  lo  ftn  action  on  r  promiasory  note  made  by  the  defendantfl,whowere  partnen, 
the  defeuoe  waa  nsary,  and  after  the  plaintiffa  had  proTed  their  eaie,  ooonael  for  the 
defence  offtfred  Wilbur,  one  of  the  defendanta,  aa  a  witoeaa  for  bia  eo-defendaot- 
The  plaintiffii  objected  to  Wilbur'a  being  admitted  to  teetify,  and  the  court,  Parker, 
J.,  noder  the  code  of  1849,  euftained  the  objection.  Farmers'  and  Meehunici' 
Bank  ▼.  Wilbur  and  RadUy^  2  Code  Rep.,  33.  Bat  the  general  term  held  other- 
wise, and  granted  a  new  trial.     1  Code  Rep.  N.  S.,  61. 

h.  In  an  action  for  a  breach  of  contract,  alleged  by  the  plaintiffs  to  be  the  joiit 
eontraot  of  the  defendanta  Doe  and  Roe,  one  of  the  defendanta  (Doe)  made  no  an- 
awer,  and  judgment  for  want  of  an  anawer  waa  taken  againat  him ;  the  other  de* 
fondant  answered  aeparately,  denying  that  the  contract  declared  on  wu  the  joint 
contract  of  him  and  the  other  defendant.  On  the  trial  Doe  waa  examined  la  a  wit* 
neai  for  the  plaintiff,  and  teatified  that  the  contract  waa  made  jointly  by  him  and 
the  other  defendant.  Roe.  When  the  plaintiff  had  doaed  hia  cawi  the  defeodaet 
Roe  waa  offered  aa  a  witneai  on  hia  own  behalf,  for  the  pnrpoae  of  contradiedof  the 
evidence  of  Doe,  and  teatifying  that  the  allegea  contract  waa  not  the  joint  coDtnet 
of  the  defendanta.  The  admiasion  of  thia  evidence  waa  objected  to  by  the  plaiDtifT; 
bat  the  objection  waa  overruled,  the  evidence  received,  and  the  defendant  Roe  had 
a  verdict  in  hia  favor.  Comtiock  v.  iZoe,  9  Code  Rep.,  140 ;  Comttock  v.  £^<rd, 
9  Sand.,  705. 

e.  In  aotiona  for  a  tort  commenced  before  the  code,  a  defendant  on  whom  proeen 
waa  not  aerved,  and  who  baa  not  appeared,  cannot  be  a  witneaa  for  a  oo-defendaat 
whom  he  ia  liable  to  indemnify  in  oaae  of  a  recovery.  Dodge  t.  Averill,  5  Pr.  R, 
8.  Saeh  a  defendant  ia  nominally  a  party  to  the  action  and  iutereated.  Ih.  And 
per  Hand,  J.,  I  do  not  think  aection  397  removea  the  objection.  If  that  aectlon  ap* 
pliea  to  what  were  actiona  at  law  at  all,  it  ia  qualified  by  aection  399.    Ih, 

d.  In  Parwnt  v.  Pierce ^  3  Code  Rep.,  177  ;  and  Finek  ▼.  CleveUud,  10  Baii 
5M^0 ;  it  waa  held  that  in  actiona  for  tort  commenced  under  the  oode,  one  defeadant 
may  be  called  as  a  witneaa  on  behalf  of  hia  co>defendant.  And  In  Paraone  v.  Pieret 
it  waa  farther  held,  that  in  actiona  commenced  before  the  code  went  into  edS»et,oiie 
defendant  may  call  hia  co-defendant  aa  a  witneaa,  bat  he  can  teatify  only  to  aoeh 
facta  aa  would  entirely  acquit  the  party  calling  him.  He  cannot  give  teatimony  to 
affect  the  amount  of  dammgea  merely. 

f .  In  Selkirk  v.  Watere,  1  Code  Rep.,  N.  S.,  35,  it  waa  held  that  one  co-defendant 
ia  a  competent  witneaa  for  another  in  all  joint  and  aeveral  actiona  whether  on  con- 
tract or  tort;  and  in  all  actiona  where  a  aeparate  judgment  could  be  rendered  in  fa?8r 
of  the  co-defendant,  provided  the  defendant  called  aa  a  witneaa  is  not  disBqaalified  hy 
reaaon  of  intereat. 

/.  In  Jokneon  v.  Wileon  (in  note,  1  Code  Rep.,  N.  S.,  40),  the  New  York  ooo- 
mon  pleaa  held  that  one  co-defendant  could  not  be  examined  for  another  in  an  action 
on  a  joint  liability,  whether  on  contract  or  tort ;  and  the  aame  waa  held  in  Frttl  t. 
Hanford,  1  Smith,  540. 

g.  In  the  auperior  conrt,  Sandford,  Maaon,  and 'Campbell,  JJ.,  at  general  term, 
held,  that  in  an  action  on  a  joint  and  aeveral  bond  againat  three  defendanta,  one  of 
them  being  principal  and  the  othera  auretiea,  the  partiea  defendant  might  be  euffl* 
ined  aa  witneaaea  for  each  other  under  thia  aection.  Mayor,  ^c,  of  N.  F-,  v.  Prict, 
1  Code  Rep.  N.  S.,  85  ;  4  Sand.  616. 

k.  In  an  action  for  damagee  ariaing  from  a  falae  warranty,  one  of  aeveral  defrnd- 
ante  may  be  called  aa  a  witneaa  by  and  on  behalf  of  hia  co-defendanta.  Helmau  t. 
Dordf  1  Code  Rep.  N.  S.,  331 ;  19  Barb.  336. 

t.  In  an  action  againat  two  defendanta  aa  makera  of  ti  joint  and  eeveral  promiaiorj 
note,  one  defendant  cannot  examine  the  other  aa  a  witneaa  to  eatabliah  the  defence « 
naury.    Ely  v.  MiUer,  1  Abbott,  241. 

j,  SembU,  that  if  the  action  had  been  on  a  aeveral  and  not  joint  note,  one  de- 
fendant might  have  examined  the  other  aa  a  witneaa  to  eatabliah  the  defenoe  of  oanry, 
or  any  other  defence,    lb. 

k.  In  an  action  for  aaaault  and  battery,  and  in  all  other  actiona  of  torU  a  verdiet 
and  judgment  may  be  rendered  in  favor  of  one  and  againat  another  defendant;  that 
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10,  a  verdict  or  judgment  eepamte  and  not  joint  may  be  rendered  in  sach  actions ;  one 
defendant  may  be  examined  for  his  co-defendant  as  to  any  matter  as  to  which  a  sep* 
arate  and  not  joint  yerdict  or  judgment  may  be  rendered,  and  as  to  any  matter  in 
which  he  is  not  jointly  interested  or  liable  with  sach  co-defendant.  In  all  actions  a 
defendant  is  competent  witness  for  his  co-defendant.  His  admissibility  as  a  witness 
cannot  be  qoestiooed,  but  he  is  restricted  as  to  the  subject  matter  of  his  examination. 
If  any  question  is  asked  tending  to  establish  a  defence  of  which  the  co-defendant  can- 
not separately  avail  himself,  the  plaintiff  is  at  liberty  to  object  and  the  court  must  ex- 
clude it.  Where  a  witness  is  called  to  the  stand  who  is  competent  to  be  sworn  and 
to  testify  to  some  matters,  but  who  may  not  spealt  to  other  matters,  it  is  not  proper 
to  object  to  his  competency  generally  and  exclude  him.  BeaU  ▼.  Finch,  9  Pr.  R., 
390 ;  1  Keman,  128;  and  to  the  like  effect  is  Munson  t.  Hegeman  in  the  court  of  ap- 
peals (see  9  Pr.  R,  388,  oreiruling  Munson  y.  Hegeman,  5  Pr.  R.,  223 :  10  Barb., 
112.) 

a.  The  question  has  arisen  whether  a  defendant  when  called  to  testify  for  his  co- 
defendant,  can  be  examined  to  mitigate  the  amount  of  damages  as  against  the  defend- 
ants for  whom  he  testifies.  •  •  *  He  is  jointly  interested,  because  the  damages 
are  tndiyisible.  There  can  be  but  one  yerdict,  and  for  one  amount,  against  all  those 
found  guilty.  *  *  *  *  If,  however,  the  case  made  out  against  the  defendant 
who  is  called  as  8  witness  be  a  doubtful  one,  I  see  no  objection  to  receiyiog  his  testi- 
mony to  mitigate  damages  for  his  co-defendants,  noder  proper  instructions  to  the 
jury  to  consider  it  if  they  acquit  the  witness,  and  to  reject  it  if  they  find  him  guilty. 
Parker.  J.    Beale  y.  Pinch,  supra. 

^.  Before  the  amendment  in  1851  of  the  397th  section.  It  authorized  a  party  plain- 
tiff or  defendant  to  examine  his  co-plaintiff  or  co-defendant  in  all  actions,  whether  upon 
joint  contract  or  not,  the  same  as  any  other  witness ; — it  was  without  exception  or 
restricUoo.  But  the  effect  to  be  giyen  to  his  testimony  after  it  was  receiyed,  was  lim- 
ited. That  is,  upon  the  issue  between  the  adyerse  party  and  himself,  his  testimony  was 
not  to  be  considered  at  all.  The  section  stated,  that  the  examination  thus  taken  should 
not  be  used  on  behalf  of  the  party  examined.  The  section  was  amended  in  1851,  so 
as  to  restrict  the  examination  of  a  party  to  matters  in  which  he  is  not  jointly  inter- 
ested or  liable  with  the  party  calling  him  as  a  witness,  and  in  respect  to  which  a  sepa- 
rate and  not  a  joint  yerdict  or  judgment  might  be  rendered.  It  was  supposed  that 
under  this  amendment  a  new  rule  of  examination  and  U>ai  of  competency  were  to  be 
applied.  Instead  of  examining  the  witness,  when  receiyed,  as  to  eyery  matter  perti- 
nent to  the  issue  as  before,  he  mijrht  be  examined  as  to  some  matters,  and  as  to  other 
matters  his  testimony  would  be  excluded.  Two  elements  were  inyoWed  in  the  de- 
termination of  the  question,  whether  the  testimony  of  such  a  witness  would  be  admis- 
sible :  the  one  related  to  the  question  of  interest,  and  the  other  to  the  character  of  the 
judgment  which  mi^ht  be  rendered  in  the  action.  If  a  joint  judgment  could  not,  or  a 
separate  judgment  could,  be  rendered  in  respect  to  the  matter  as  to  which  it  was  pro- 
posed to  examine  the  parky  witness,  and  he  was  found  not  to  be  interested  or  liable  with 
the  co-piaiotiff  or  co-defendant  calling  him,  in  respect  to  such  matters, — then  and  then 
only  could  his  testimony  be  receiyed.    Harris,  J.,  Lefever  y.  Brigham,  10  Pr.  R.,  385. 

e.  Hie  decision  in  Beale  y.  Finch  (supra)  must  be  regarded  as  in  effect  repealing 
the  clause  of  the  amendment  relating  to  **  a  joint  yerdict  or  judgment."    lb, 

d.  Now  there  can  be  no  possible  case  in  which  a  party  may  not  offer  his  co-plaintiff 
or  co-defendant  as  a  witness,  snd  haye  him  receiyed.  For  there  is  no  case  in  which  a 
separate  judgment  may  not  be  rendered  for  one  plaintiff  or  defendant  and  against 
another.  The  party,  therefore,  is  in  all  oases,  when  offered,  to  be  admitted  as  a  wit- 
ness. Haying  been  admitted  and  sworn,  his  examination  is  to  be  restricted  to  **  mat- 
ters in  which  he  is  not  jointly  interested  or  liable  with  the  co-plaintiff  or  co-defendant" 
who  has  called  him.    Jb, 

0.  The  practice  sogj^ested  in  the  leading  opinion  of  Beale  y.  Fincht  supra,  of  re- 
oeiving  the  testimony  of  parties  de  bene  etae  in  **  doubtful  cases,"  and  then  instructing 
ihe  jury  that  if  they  acquit  the  witness,  and  thus  find  him  competent,  they  should 
consider  the  testimony,  and  if  they  conyict  him  then  reject  the  testimony,  can  neyer 
be  tolerated.     Jb, 

/.  Where  on  the  trial  of  an  action  agaust  two  persons  for  a  joint  asmult,  no  eyi- 
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dence  appears  against  one  of  them,  lie  is  entitled  to  be  discliarsred  for  tbe  pmrpose  of 
being  examined  as  a  witness  for  his  co-defendant     Labar  ▼.  Koplin^  4  Coma.,  547. 

See  notes  to  sections  390,  399. 


Chapter  VII. 
Examination  of  Witnesses.* 

Section  398.    Ko  witness  to  be  excladed  by  reason  of  interest. 
399.    To  whom  last  section  inapplicable. 

§  398.  [351.]  Existing  suits.  No  witness  to  he  exduiei  If 
7'eason  of  interest 

No  person  offered  as  a  witness,  shall  be  excladed  by  reason 
of  his  interest  in  the  event  of  the  action. 


a.  The  words  **  interest  in  the  erent  of  the  action'*  in  section  398,  do  not 

«  an  interest  in  any  event  of  the  action,  bat  an  interest  in  the  event  aa  reapeeti  the 

5 arty  who  calls  him  (the  witness)  as  a  witness."    Holman  ▼.  Dord^  1  Code  Bep., 
r.  S.,  331 ;  12  Barb. ,  336.    See  note  to  section  399. 

§399.  [352.]  (Amended  1851.)    Existing  suits.    TotoAotn 
last  section  vnappUocible. 

(1 .)  The  last  section  shall  not  apply  to  a  party  to  the  action, 


*5.  The  sections  in  this  chapter  are  taken  from  anSnglish  statute.  (6  d^7  VielerMy 
cap.  85.)  A  reference  to  and  extract  from  the  statute,  and  a  ooUection  of  dea- 
sions  in  the  courts  of  England  thereon,  will  be  found  1  Code  Rep.,  55.  See  abo  aa 
article  on  the  ''Exclusion  of  witnesses  on  the  ground  of  interest, — Exanunatia 
of  the  advexae  party,"  4  W%Htm  Law  JounuU^  N.  8.  326;  and  aee  8  Wfafera 
Law  Jour.i  511. 

c.  No  minister  of  the  gospel,  or  priest  of  any  denomination  whatsoeTer,  shall  bs 
allowed  to  disclose  any  confessions  made  to  him,  in  his  professional  character,  ia  the 
course  of  discipline  enjoined  by  the  rules  or  practice  of  such  deoomination  (S  R.  S. 
503,  sea  91.) 

d.  No  person  duly  authorized  to  practice  physic  or  surgery,  shall  be  allowed  te 
disclose  any  information  which  he  may  have  acquired  in  attending  any  patieoC,  in  s 
professional  character,  and  which  information  waa  necessary  to  enable  him  to  prs* 
scribe  for  such  patient  as  a  physician,  or  to  do  any  act  for  him  as  a  anrgeon.  (Id. 
sec.  92).  But  a  physician,  consulted  aa  to  the  means  of  doing  an  unlawful  aot, 
such  as  procuring  an  abortion,  is  not  excused  from  answering.  21  Wend.  79.  The 
statute  does  not  prevent  the  physician  of  a  deceased  person  giving  evidenoe  ia  a  test- 
amentary cause,  concerning  the  probate  of  the  will  of  such  decedent  lliestatate 
does  not  establish  a  general  and  absolute  prohibition  of  such  testimony  in  idl  cases, 
but  secures  a  personal  privilege  to  the  party,  or  his  representativefl^  which 
may  be  waived ;  and  if  such  privilege  be  waived,  the  witness  cannot  object 
to  testify.  Jn  the  matter  of  the  will  of  Harriton,  deceased,  1  Bradferaa 
Surrogate  Rep.,  221. 
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nor  to  any  person  for  whose  immediate  benefit  it  is  prosecuted 
or  defended.*  (2.)  When  an  assignor  of  a  thing  in  action  or 
contract  is  examined  as  a  witness,  on  behalf  of  any  person  de- 
riving title  through  or  from  him,  the  adverse  party  may  offer 
himself  as  a  witness  to  the  same  matter  in  his  own  behalf,  and 
shall  be  so  received.  (3.)  But  such  assignor  shall  not  be  ad- 
mitted to  be  examined  in  behalf  of  any  person  deriving  title 
through  or  from  him,  against  an  assignee  or  an  executor  or  ad- 
ministrator, unless  the  other  party  to  such  contract  or  thing  in 
action,  whom  the  defendant  or  plaintiff  represents,  is  living, 
and  his  testimony  can  be  procured  for  such  examination,  nor 
unless  at  least  ten  days'  notice  of  such  intended  examination  of 
the  assignor,  specifying  the  points  upon  which  he  is  intended 
to  be  examined,  shall  be  given  in  writing  to  the  adverse 
party. 

a.  So  mach  of  this  section  as  follows  the  asterisk  is  substituted  for  the  words 
nor  to  any  aatignor  of  a  thing  in  action  a8»igned  for  the  purpose  of  making  him 
a  witnees,*^ 

b.  Under  this  section,  prior  to  amendment,  it  was  well  settled  that  the  assignor  of 
a  ehose  in  action,  who  maiide  the  assignment  for  the  purpoee  of  being  a  witness,  was 
BOl  thereby  rendered  incompetent  as  a  witness  for  the  plaintiff  if  the  assignment 
was  bona  Jide,  and  th»  assignor  had  really  parted  with  his  interest  in  the  thing 
aaaigned.  Hamilton  Plank  Road  Co,  v.  Rice,  I  Code  Rep.,  108;  Evarts  v. 
Palmer,  3  Code  Rep.,  51. 

c.  *'Tbe  operation  of  section  399  should  not  be  enlarged  by  judicial  construe- 
tion."    Brown,  J.,  in  Van  Wieklen  y.  Paulson^  14  Barb.  657. 

d.  This  section  is  applicable  as  a  rule  of  evidence  to  actions  in  justices'  courts. 
FaioH  ▼.  Keete,  8  Pr.  R,  341 ;  Gates  ▼.  Ward,  17  Barb^  427 ;  Collins  ▼.  Knapp, 
18,  t6.,  532;  contra,  Warren  ▼.  Helmer,  8  Pr.  R.,  419,  Kingsley,  Co,  Judge. 

c.  This  section  does  not  apply  to  proceedings  before  a  snrrogatei  Woodruff  y. 
Caxj  2  Bradford  Sur.  Rep.,  224 

/.  This  section'does  not  extend  to  cases  of  habeas  corpus.  Re  Belt,  1  Parker's 
Crim.  R.,  169. 

g.  This  section  applies  to  actions  on  contracts  made  before  the  code  took  effect. 
Neas  ▼.  Mercer,  15  Barb.,  318. 

Note  to  the  first  clause  of  this  section, 

h.  The  first  clause  of  section  399,  embraces  only  persons  who  are  so  connected 
with  the  action  as  to  render  them  virtually  parties  to  the  litigation.  Strong,  J., 
Neaa  ▼.  Mercer,  15  Barb.,  322. 

f  •  The  disqualification  of  a  party  to  the  action  as  a  witness,  on  the  ground  of 
hiteest,  applies  as  well  to  the  adverse  party  as  to  the  party  ofiering  his  testimony 
in  bis  own  behalf.^'  Hollenbeek  v.  Van  Valkenburg,  I  Code  Rep.  N.  S.,  33. 
**  A  party  "  means  **any  party  '*  to  the  action.  And  therefore  the  plaintiff  cannot 
eall  as  a  witness  one  of  the  defendants  who  has  an  interest  in  &vor  of  the 
pHunun.     la, 

J,  But  in  an  action  a^inst  several  defendants,  to  set  aside  a  deed  as  fraudnlent, 
a  defendant  who  has  suffered  judgment  to  be  entered  against  him  for  want  of  an 
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antweri  may  be  called  aa  a  witneea  on  behalf  of  the  plaintiC    Leach  ▼.  KeUey^  7 
Barb..  466. 

a .  A  coniiatent  interpretation  mnat  be  given  to  aeoUons*398  and  399  ;  and  thia 
can  only  be  done  by  construing  section  399  not  aa  superseding  the  general  rale 
Trhich  section  398  prescribes,  but  merely  aa  excepting  certain  cases  from  its  fatnre 
application ;  and  the  proper  inquiry  is  how  shall  the  oases  thus  excepted  be  limited  so 
as  to  leave  ample  scope  for  the  operation  of  the  general  rnle,  that  the  interest  of  a 
witness  in  the  event  shall  not  exclude  him.  *  *  *  The  exception  in  397,  mnat  be 
.  confined  to  those  who  are  in  reality  parties  to  the  suit,  that  is,  are  either  parties  on 
the  record,  or  partiea  in  interest  The  words  in  the  section  pariiet  to  the  aetioUf 
I  construe  as  meaning  only  a  party  on  the  record,  and  those  which  immediately 
follow,  nor  to  any  person  for  whose  immediate  benefit  it  is  prosecuted  or  defended 
as  applying  exclusively  to  a  person  who  is  a  party  in  interest,  and  who  aa  saeb  will 
in  law  be  efi*ectually  concluded  by  any  judgment  that  may  be  rendered,  aa  a  party  to 
the  record.  The  latter  words  thus  construed,  will  be  found  to  embrace  two  claaaes 
of  cases.  Firat,  where  the  party  on  the  record  calling  the  witneaa  is  a  nominal 
party  only  and  the  real  interest  in  the  suit  is  in  the  witnesi^  aa  when  the  party  ia  a 
truatee  and  the  witness  a  cestui  que  trust,  who  will  either  have  an  immediate  right 
te  the  money  that  may  be  recovered  by  the  party  calling  him,  or  austain  an  imm«li- 
ate  and  neceasary  loss  from  an  adverse  judgment;  and  second,  when  the  party  call- 
ing the  witness,  althongh  not  merely  nominal,  yet  prosecutes  or  defends  the  avitat 
the  request  of  and  under  a  positive  indemnity  from  the  witness.  Per  Duer,  J.  CSal« 
tin  V.  Hansen,  1  Duer,  309. 

h,  A  debtor  who  has  voluntarily  aaaigned  hia  property  to  assignees  for  the  pay- 
ment of  his  debts,  is  a  competent  witness  in  an  action  brought  or  defended  by  his 
assignees  in  relation  to  his  estate.  Such  a  auit  is  not  prosecuted  or  defended  for  his  im- 
meaiatehene&tJlDaviesY.  Cram,  4  Sand.,  355 ;  Datis  v.  Crabtree  (Gen.  Term  Supe- 
rior Court) ;  Symonds  v.  Peck,  10  Pr.  R.  395 ;  Allen  v.  JFVanib/tJi  K  /.  Co.,  9  ik,  501; 
Winthrop  v.  Meyer,  1  Abbott,  385 ;  contra,  Hoffman  v.  Stevens,  2  Code  Rep.  16; 
Fitch  v.  Bates,  11  Barb.  471 ;  Le^ee  v.  Burbank,  N.  Y.  Com.  Pleas  Genl  Tenm 
Feh  1854. 

e.  There  may  be  exceptions,  aa  where  there  is  but  a  single  creditor,  who  would 
be  entitled  to  the  whole  proceeds  of  the  recovery,  and  where  the  subject  matter  in 
controversy  involves  the  whole  of  the  assigned  estate  (Davies  v.  Grant,  4  Sand., 
355) ;  and  it  has  been  since  held  that  a  sole  cestui  que  trust,  who  as  such  will  be 
entitled  to  the  whole  or  a  definite  portion  of  the  amount  for  the  recovery  of  which 
the  action  is  brought,  is  not  a  competent  witness  for  the  plaintiff.  St.  John  ▼.  Amer. 
Jlfu^.  Life  Ins.  Co.,  2  Duer,  419. 

d.  The  fact  that  an  assignor  of  a  chose  in  action  has  covenanted  with  the  as- 
signee that  the  full  amount  of  the  claim  is  doe,  does  not  render  him  incompetent  aa  a 
witness  for  the  aasignee  in  an  action  to  recover  such  chose  in  action.  Winihrop  v. 
Meyer,  1  Abbott,  385. 

e.  Where  the  assignee  of  a  cause  of  action,  in  consideration  of  the  assignmeat 
agreed  with  the  assignor  that  when  the  cause  of  action  waa  collected  he  would  pay 
to  the  assignor  $50 ;  in  an  action  by  such  assignee  to  recover  the  claim  so  aastgned, 
held  by  Harris,  J.,  that  the  assignor  was  a  competent  witness  for  the  aasigBea 
Davison  v.  Miner,  9  Fr.  R.,  524. 

/.  N.  having  recovered  two  judgments  against  H.,  resorted  to  proceedings  sap- 
plementary  to  the  execution,  and  procured  the  appointment  of  V.  as  raceiver,  aad 
an  order  that  the  property  of  H.  be  applied  towards  the  satisfaction  of  the  jodg- 
ments.  H.  made  an  assignment  to  the  receiver  in  the  nsual  form.  In  an  actioa 
brought  by  V.,  aa  receiver,  against  the  debtor  of  H.,  held  that  H.  was  not  a  competent 
witness  to  establish  the  claim  against  the  defendant,  on  the  ground  that  the  action 
waa  prosecnted  for  his  tmmedia^e  benefit.     Van  Duzen  v.  WorreU,  18  Barb.,  409. 

g.  An  assignee  in  trnst  for  the  benefit  of  creditors,  who  proeecntes  an  action  for 
the  recovery  of  possession  of  premises  included  in  the  assignment,  may  have  th» 
benefit  of  tlie  testimony  of  the  assignor  whether  the  latter  ia  a  party  defendant  or 
not.  Although  the  asaignor  may  be  interested,  yet  the  action  is  not  one  prosecoted 
for  his  immediate  benefit.     Symonds  v.  Peck,  10  Pr.  R,  395. 
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a.  A  itookholder  of  a  corporation  is  a  competent  witness  for  inch  corporation  in 
an  action  in  which  sach  corporation  is  plaintiff,  and  in  which  such  stockholder  is  not 
indiTidaally  named  as  a  party.  (Montgomery  County  Bank  v.  Manh,  3  Solden,. 
485.)  He  is  not  a  party  to  the  action  nor  a  person  for  whose  immediate  benefit  the 
action  is  prosecuted.  And  Pack  v.  Mayor  of  Neto  York.,  3  Corns.,  489 ;  Waehing." 
ton  Bank  v.  Palmer,  2  Sand.,  686  ;  New  York  and  Erie  R.  R.  y.  Cooit,  ib.,  732,  were 
cited  and  approved  (i6.).  And- to  the  same  effect  is  the  case  Charletton  Bank  v. 
Emerie,  2  Sand.,  718  ;  contra,  Bank  of  Ithaca  v.  Bean,  1  Code  Rep.  133. 

h.  In  an  action  against  the  Mayor,  Aldermen,  &c.,  of  the  city  of  New  York 
one  of  the  aldermen  may  be  called  by  the  defence  as  a  witness.     Pack  v.  Mayor, 
^.,  of  New  York,  3  Corns.,  489. 

c.  In  an  action  against  the  defendant  for  levying  as  sheriff  on  personal  property, 
claimed  by  the  defendant  to  be  his,  on  an  execution  against  a  third  party, — the  plain- 
tiff in  the  execution,  who  had  indemnified  the  sheriff  for  making  such  levy,  is  not  a 
oompetent  witness  for  the  defendant.  Howland  v.  Willett$  (Court  of  Appeals,  Dec. 
1853),  referred  to,  I  Duer,  325. 

d.  A  witness  who  for  a  valid  consideration  has  agreed  to  indemnify  the  defend- 
ant, by  whom  he  is  called,  is  incompetent  to  be  a  witness  ;  he  is  a  person  for  whose 

immediate  benefit  the  action  is  defended.     Catlin  v.  Hansen,  I  Duer,  309. 

e.  Where  on  the  trial  of  an  action  in  which  the  defendant  was  sought  to  be 
charged  as  the  endorser  of  a  promissory  note,  J.  M.  was  offered  as  a  witness  on  his 
behalf,  and  was  rejected  on  the  ground  that  he  had  guaranteed  the  payment  of  the 
note  if  the  endorsement  should  be  proved  to  be  genuine,  and  had  deposited  the  sum 
dne  on  the  note  in  the  hands  of  a  third  person,  under  an  agreement  that  it  should 
be  paid  over  to  the  plaintiffs  in  the  event  of  their  obtaining  a  verdict ;  held  on  mo- 
tion for  a  new  trial  that  J.  M.  ought  to  have  been  received  as  a  witness ;  he  was 
interested,  but  not  a  person  for  whose  immediate  benefit  the  action  was  defended  ;  it 
would  have  been  otherwise  if  the  money  deposited  was  to  be  applied  to  the  satisfac- 
tion of  any  judgment  obtained  against  the  defendant.  Van  Wyck  v.  Mcintosh,  2 
Dner,  86. 

/.  An  agent  is  a  competent  witness  against  his  principal,  although  the  effect  of 
hie  testimony  is  to  discharge  himself  from  a  written  contract  which  he  has  entered 
into  in  his  own  name,  and  to  charge  the  principal  as  party  to  the  contract.  Fenly 
T.  Stewart,  5  Sand.,  101. 

g»  The  widow  of  an  intestate  in  an  action  brought  by  the  administrator  for  the 
recovery  of  a  debt  due  to  the  estate  is  a  oompetent  witness.  The  suit  is  not  for  her 
immediate  benefit  within  the  meaning  of  those  words  in  the  code.  Megary  v.  Fun- 
tis,  5  Sand.,  376. 

A.  One  of  several  co-executors,  who  are  joint  defendants  in  a  suit,  is  not  a  com- 
petent witness  for  his  co-defendants;  for  where  a  party  is  so  situated  that  his  teetl- 
mony  must  necessarily  accrue  to  his  own  benefit,  and  operate  in  his  own  behalf  as 
well  as  that  of  his  co-defendants,  he  cannot  be  examined  as  a  witness  for  them  and 
he  can  be  so  examined  only  when  his  testimony  can  be  used  for  the  other  parties 
without  being  available  to  him.  Fort  v.  Oooding't  Ex*rB.  Court  of  Appeals,  Oct, 
1852. 

f.  In  an  action  against  two  persons,  as  acceptors  of  a  bill  of  exchange,  it  ap- 
peared that  the  bill  was  accepted  by  the  defendants  in  the  name  of  ^'  Canning, 
Pearson  &  Co.,"  and  that  at  the  time  of  the  acceptance  the  firm  of  *'  Canning, 
Pearson  &  Co."  consisted  of  the  defendants  sued  and  one  A.  W.  Pearson  ;  and  that 
aince  the  acceptance  of  said  bill,  said  firm  had  dissolved  partnership, — held  that  A. 
W.  Pearson  was  a  oompetent  witness  for  the  acceptors  sued.  Bean  v.  Canning,  10 
Leg.  Obs.  248 ;  and  per  Woodruff,  J.,  "  To  my  mind  it  seems  that  as  to  a  witness 
ofiered  by  a  defendant  where  the  plaintiff  cannot  have  execution  of  his  judgment 
against  the  witness  himself,  nor  against  property  to  which  he  has  the  legal  or  equi- 
table title,  the  suit  cannot  be  said  to  be  defended  for  his  immediate  benefit ;  or  per- 
haps it  would  be  better  to  say,  that  where  the  judgment  does  not  by  its  own  force, 
unaided  by  any  additional  or  extrinsic  fact,  entitle  the  plaintiff  to  have  property  of 
the  proposed  witness  in  satisfaction,  the  witness  is  not  incompetent ;  for  if  the 
plaintiff  io  order  to  obtain  such  property  of  the  witness  will  be  compelled  not  only  to 
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■hoir  the  jodgment,  but  also  to  thow  a  liability  ariiiii|f  oat  of  Mmie  relation  of  the 
witnoM  to  the  claim,  which  the  judgment  neither  provee  nor  implies,  tho  benefit  to 
the  witneM  ia  not  immediaU  but  eontingtmtt  or  at  most  only  conaeqaeatial.-'    Ik. 

a.  A  gnardian  ad  litem  for  an  infant  plaintiff  is  not  a  competent  witness  for  the 
plaintiff,  Hahn  ▼.  Van  Doren,  I  Smith,  411.  [The  ground  for  this  decision  was  that 
the  guardian  ad  litem  was  a  party  to  the  action ;  but  it  may  well  be  doubted  if  a 
guardian  is  a  party  to  the  suit.  In  JDarri n  ▼.  Shielda  (Coort  of  Appeals,  Dec, 
1852)  it  wss  decideid,  that  one  acting  as  guardian  of  an  infant  plaintiff  is  not  a  party 
to  the  suit  so  as  to  be  bound  by  the  decree.] 

6.  In  an  action  to  recover  damages  for  injuries  sustained  by  a  collision  of  Tessels, 
the  captain  of  the  defendant's  ship  is  not  disqualified  as  a  witness  for  the  defendant 
on  the  ground  that  he  would  be  responsible  for  a  loss  occasioned  by  a  collision.  Such 
an  interest  in  the  event  may  afSdci  his  credibility,  bat  not  hb  competency.  Crary  r. 
Manhall,  1  Smith,  530. 

e.  In  a  jnroeeeding  under  the  mechanics'  lien  law  by  an  employee  of  a  sub-eon- 
tractor,  to  foreclose  alien  claimed  by  such  employee  agaiost  the  owner, such  suh-oos- 
traotor  is  a  competent  witness  for  the  owner  to  defeat  a  recovery.  N.  T.  Common 
Pleas  General  Terra,  February,  1854,  per  Woodruff,  J.,  in  Cutaek  v.  Toailsaion. 

d.  Where  a  witness  is  objected  to,  as  incompetent,  If  the  objection  Is  on  the 
ground  of  interest,  that  must  be  stated  as  the  ground  of  ebjeetion,  and  the  nature  of 
the  interest  be  stated,  so  that  the  adverse  party  may  have  an  opportunity  to  remove 
the  objection.  And  where  the  objection  is  not  taken  on  the  trial  or  hearing  before  a 
referee,  it  will  be  considered  as  waived.  Leaeh  v.  Keleef,  7  Barh,  466 ;  and  where 
a  person  who  is  directly  interested  in  favor  of  the  plaintiff  in  a  causey  ia  called  and 
examined  as  a  witness  by  the  defendant,  the  objection  to  his  competency  Is  thereby 
waived,  and  he  is  made  a  witness  generally  in  the  cause.  Combe  ▼.  Batemam,  10 
Barb.,  573. 

f.  "  In  a  case  at  the  Ulster  circuit,  where  an  executor  was  a  party,  a  person  in- 
terested in  the  estate  was  admitted  by  me  to  testify.  But  one  case  has  occurred  to  ray 
mind  in  which  I  think  this  statute  is  applicable,  and  that  is  the  case  of  a  tenant 
sued  in  ejectment  to  try  his  landlord's  title.  The  qoestiou  is  not  free  from  donhL'- 
Parker,  J.,  in  Farmere^  and  Mechaniet^  Bank  v.  Paddock,  1  Code  Rep.,  81. 

/.  In  an  action  tried  before  Chief  Justice  Oakley,  brought  by  trusteea  appointed 
under  the  revised  statutes,  relating  to  attachment  against  non-resident  debtors,  the 
chief  jostice  decided,  that  an  attaching  creditor  was  not  a  competent  witness  for  the 
trustees ;  that  he  was  not  competent  under  the  398th  section,  but  fell  within  the  pro- 
visions of  the  399th  section  ;  that  he  must  be  excluded  on  the  ground  that  he  was  a 
person  for  whose  immediate  benefit  the  action  was  prosecuted.    3  Code  Rep.,  34. 

g.  "  It  may  be  stated  as  a  safe  rule*  to  regard  those  only  as  immediately  bene- 
fited who  though  not  named  as  parties,  may  nevertheless  be  examined  as  such 
under  section  396,  by  the  party  adverse  in  interest"  Weeton  v.  Hateh^  6  A*.  IL, 
444. 

k.  Upon  the  final  settlement  of  the  accounts  of  executors  before  the  surrogate, leg- 
atees, who  have  appeared  by  their  counsel  before  the  surrogate,  and  are  contesting 
the  executor's  accounts,  are  not  competent  witnesses,  although,  when  being  offered 
aa  witnesses,  they  have  released  their  claim  upon  the  estate.  Meeick  v.  meeiek,  7 
Barb.,  120.  But  a  legatee  who  has  been  paid  the  full  atoount  of  his  legacy,  aad 
has  executed  to  his  executors  a  receipt  in  full,  is  a  competent  witness.    lb, 

i  Where  an  attachment  against  a  non-resident  was  issued  under  the  revM 
statutes,  and  the  property  attached  has  been  diKharged  on  a  bond  given  ponasnt 
to  the  statute,  the  defendant  in  the  attachment  is  not  a  competent  witness  for  the 
obligors  in  the  bond,  in  a  suit  upon  the  bond.  Nor  can  he  be  made  a  competent  wit- 
ness by  a  release  from  such  obligors.    Mitchell  v.  Weed,  1  Code  Rep.  N.  &,  196. 

j.  In  an  action  against  an  executor  for  work,  labor,  and  services  done  for  the 
decedent,  a  residuary  legatee  under  the  will  is  a  competent  witness  for  the  exeoator. 
The  witness  has  not  such  an  immediate  benefit  in  the  action  as  would  anthoriie  his 
examination  under  section  396  of  the  code.     Weeton  v.  Hatch,  6  Pr.  R,  443. 
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cL  lo  ao  action  on  a  bond  given  on  the  discharge  of  a  foreign  attachment,  the 
debtor  la  not  a  competent  witness  for  the  defendant,  inasmuch  as  he  is  substantially 
the  real  party.     Thompson  t.  DiekersoHf  1  Code  Rep.  N.  S.»  213. 

iVo/e  to  the  aecond  clause  of  thit  eeetion. 

b.  The  provision  allowing  a  party  to  be  examined  in  his  own  behalf  whenever 
the  assignor  of  the  thing  in  action  is  ezamioed  aa  a  witneaa  by  the  adverse  party, 
ought  not  to  be  restricted  to  the  oase  of  a  voluntary  assignor.  It  applies  also  in  eases 
where  the  assignment  is  made  in  pursuance  of  law>  or  by  the  direction  of  a  court  or 
officer.     Gardner  v.  Clark,  17  Barb.,  538. 

e.  A  person  selling  a  note  not  negotiable,  is  an  assignor  of  a  cause  of  action.  Jagoe 
▼.  Alley  n,  16  Barb.,  580. 

d.  Whether  an  endorser  of  a  negotiable  note  is  an  assignor  of  a  cause  of  action 
within  the  meaning  of  this  section — quare  ?  (ib.).  Held  that  he  is,  Bump  v.  Van 
Oredale,  11  Barb.,  634 ;  Potter  v.  Buehnell,  10  Pr.  R.,  94. 

e.  A  person  selling  a  promissory  note  payable  to  him  or  bearer,  and  transferring 
the  same  by  delivery  only  [without  endorsement]  after  it  became  due,  is  an  ae- 
Hgnor  of  a  thing  in  action.    Collide  v.  Knappy  18  Bark,  532. 

/.  No  matter  in  what  form  a  demand  ia  transferred,  whether  by  mere  delivery, 
as  in  case  of  a  promissory  note  payable  to  bearer,  or  by  endorsement  of  a  note  pay- 
able to  order,  or  by  verbal  or  written  agreement ;  the  thing  itself,  the  demand, 
poasef  from  one  to  the  other.  Crippin,  J.  Bump  v.  Van  Oredale,  11  Barb.,  634. 
In  that  case  the  defendant  made  his  note  payable  to  Marsaret  Norton  or  bearer.  M. 
Norton  transferred  the  note  to  Jerusha  Van  Orsdale,  and  Jerusha  Van  Orsdale  sold 
the  note  to  the  plaintiff.  It  was  held  that  Jerusha  Van  Orsdale  was  an  assignor  of  a 
thing  in  action  within  the  meaning  of  this  section. 

g.  "  Whether  this  section,  399,  applies  to  the  cases  of  negotiable  paper  at  all,  is  a 
question  we  do  not  feel  called  upon  to  discuss.  We  are  clearly  of  opinion  that  the 
oase  of  an  endorser  delivering  a  [negotiable]  note  without  his  own  endorsement,  is 
not  within  the  provision,  and  he  is  not  an  assignor  of  the  cause  of  action."  Wateon 
▼•  Bailey^  2  Duer,  612  ;  Hoffman,  J. 

A.  An  endorser  of  a  negotiable  promissory  note  is  not  an  assignor  of  a  thing  in 
action.  Hiek$  v.  Wirth,  10  Pr.  R.,  555.  In  this  case  the  action  was  on  a  promis- 
sory note  made  by  one  Kirk,  payable  to  the  order  of  the  defendant,  and  endorsed  by 
Kirk  to  one  Allen,  and  by  Allen  endorsed  to  the  plaintiff.  On  the  trial  Allen  was 
examined  as  a  witness  for  the  plaintiff'.  The  defendant  then  tendered  himself  as  a 
witness,  and  was  admitted — as  the  appellate  court  said,  improperly — upon  the  ground 
that  Allen  was  an  assignor  of  a  thing  in  action.  In  deciding  this  case  Ingra- 
ham,  First  J.,  thus  reviews  the  decisions  in  the  supreme  court:  '< There  are  three 
eases  reported  in  which  this  point  has  been  discussed  in  that  [the  supreme]  court. 
•  «  •  The  first  case  was  Bump  v.  Vun  Oredale  (11  Barb.,  634).  In  that  case^  at  gen- 
eral term  the  doctrine  was  distinctly  stated  by  the  whole  court,  that  the  endorser  of 
a  nogotiable  note  was  an  assignor  within  the  meaning  of  section  399  of  the  code. 
This  oase  was  followed  by  Jagoe  v.  Alleyn  (16  Barb.,  580),  in  which  case  Mr.  Jus- 
tice Strong  not  only  doubts  the  propriety  of  the  decision  in  Bump  v.  Van  Orsdale, 
bat  rather  applies  that  provision  of  the  code  to  persons  who  assign  a  contract  or  de- 
mand which,  at  common  law,  could  not  be  so  assigned  as  to  entitle  the  assignee  to 
maintain  a  suit  at  law  thereon  in  his  own  name.  He  adds, '  Perhaps  it  should  not 
have  a  more  extended  application.'  In  that  case  part  of  the  cause  of  action  was  a 
note  not  negotiable,  and  in  regard  to  that  note  the  payee  was  held  to  be,  within  the 
worisions  of  this  code,  an  assignor ;  and  the  decision  was  made  upon  that  ground. 
The  last  oase  is  that  of  Potter  v.  Bushnell  (10  Pr.  R.,  94),  in  which  Mr.  Justice 
Harris  shows  with  rauoh  force,  that  this  provision  of  Uie  code  is  not  applicable  to 
the  endorser  of  negotiable  paper.  He  saya  that  if  the  qnestion  had  been  presented 
without  the  weight  of  previous  authority,  he  should  have  been  inclined  to  construe 
the  term  [assignor]  as  applicable  only  to  cases  where  a  right  to  maintain  an  action 
has  been  given  to  the  assignee.  It  appears  that  six  of  the  nine  judges  who  pro- 
Boonced  these  opinions  were  not  in  favor  of  the  construction  adopted  in  Bump  y. 
Van  Orsdale,  but  on  the  contrary  a  majority  were  of  the  opinion  that  the  endorser 
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of  8  negotiable  Dote  wai  not  referred  to  by  the  term  '  aangnor  of  a  thing  in  action.' 
I  feel,  therefore*  lem  hesitation  in  adopting  a  different  construction,  and  in  following 
what  has,  I  believe,  been  the  decisions  of  the  judges  in  this  district  at  ninmrius,  where 
the  question  has  arisen,  as  it  frequently  has,  since  the  first  of  those  aecbions  was 
made.  But  I  am  prepared  to  go  even  further,  and  dissent  from  the  admisaion  of 
those  cases  that  an  endorser  is  to  be  cousidered  an  assignor  of  a  thing  in  action.  The 
note  is  a  promise  to  pay  the  person  named  Uierein,  or  to  his  order,  a  oertain  anm  of 
money.  His  endorsemoot  is  a  draft  or  order  to  pay  it  to  another.  The  legal  con- 
struction put  upon  an  endorsement  is  not  that  it  is  the  assignment  of  a  claim  against 
the  maker,  but  an  order  or  draft  upon  the  maker  for  the  money  he  has  agreied  to 
pay,  and  it  is  upon  this  legal  fiction  that  the  law  merchant  places  the  liability  of  the 
endorser  if  the  maker  does  not  pay  the  note'  at  maturity.  Such  a  liability  never 
attaches  to  a  mere  assii^nor.  The  act  of  endorsing,  Chitty  says,  is  univalent  to  that 
of  a  new  drawing.  The  endorsement  of  a  bill  or  not»  is  not  a  mere  transfer  of  the 
paper ;  it  is  a  new  substantive  contraot  (6  Cranch,  222) ;  it  is,  in  fact,  the  same  as  a 
new  bill  drawn  by  the  endorter  or  acceptor  [or  maker]  in  favor  of  the  endorsee.  (4 
Mass.,  258.)  *  *  *  Upon  consultation  with  my  brethren,  they  both  concur  in  the 
opinion  that  an  endornr  is  not  to  be  considered  an  asngnor  of  a  thing  ta  sefatii 
within  the  proper  meaning  of  that  term." 

a.  Rent  not  yet  due  is  not  a  chose  in  action.  It  is  a  part  of  the  realty,  and 
passes  as  such  with  the  estate  ;  and,  therefore,  where  the  owner  of  land  executed  a 
lease  thereof  for  a  term  of  years,  and  during  the  existence  of  the  term,  sold  the  land 
to  another,  and  conveyed  the  same  by  deed,  subject  to  the  lease,  the  rent  which  had 
not  yet  accrued  did  not  go  to  the  grantee  by  assignment  from  the  grantor,  but  he 
took  it  as  an  incident  of  the  estate  in  reversion ;  and  the  right  of  the  grantee  to  main- 
tain an  action  in  his  own  nsme  for  rent  subsequently  accruing  due,  would  not  dep^ 
upon  the  code,  but  upon  rules  of  proceeding  which  existed  long  before  the  code  took 
eflect  (1  R.S^  739,  a  146;  t6.,  747,  s.  23.)  In  sooh  a  case  the  grantor  is  not, 
therefore,  in  respect  of  such  rent,  the  *'  assignor  of  a  thing  in  action  or  contract" 
within  the  meaning  of  the  code ;  and  hence,  if  he  is  examined  as  a  witneat  for  the 
plaintiff,  in  an  action  brought  by  such  grantee  against  such  lessee  for  rent  aooraing 
due  subsequent  to  the  grant,  this  will  not  entitle  the  defendant  to  offer  himself  aa 
witness  in  his  own  behalfl     Van  Wicklen  v.  Pottisoii,  14  Barb.,  654. 

b.  If  an  assignor  of  a  thing  in  action,  called  to  prove  the  plaintiflTs  claim  and  as 
hia  witness  in  the  cause,  is  made  the  defendant's  witness  for  the  purpose  of  an  ex- 
amination on  his  voir  dire,  and  testifies  to  facts  showing  the  plaintiff  to  be  the  real 
party  in  interest,  the  defendant  is  so  far  bound  by  his  declarations  as  to  preclude  an 
exception  to  his  admission  as  a  witness,  alihoogh  some  circumstances  of  soq>icioa 
may  attach  to  the  assignment.    Brigg$  v.  Evant,  1  Smith,  192. 

e.  The  code  does  not  render  a  wife  a  competent  witness  for  or  against  lur 
husband.  Pillow  and  Wife  v.  Buthnell,  2  Code  Rep.,  19,  and  see  also  Erwiu  v. 
Smaller,  2  Sand.,  340. 

d.  A  husband  cannot  be  a  witness  for  his  wife^s  trustee  in  a  suit  affecting  hsr 
separate  estate,  although  she  is  not  a  party  to  the  suit,  and  he  baa  no  interest  what- 
ever in  the  event  of  the  suit  Hasbrouck  v.  Vandemori,  4  Sand.,  596 ;  i  Code  Bsfi 
K.  S.,  81 ;  approved  in  Court  of  Appeals,  December,  1853. 

e'  In  one  case  it  was  held  that  where  the  wife  sues  alone  for  her  separate  prop- 
erty, her  husband  is  a  competent  witness  for  the  defendant  to  prove  the  marriags 
of  the  plaintiff  Willie  v.  Underhill.  6  Pr.  R,  396.  The  sonndness  of  this  deeisioa 
may  justly  be  doubted. 

/.  Where  two  persons  are  sued  as  husband  and  wife  for  work,  labor,  and  materiab 
fttrnished  to  the  wife,  she  cannot  be  examined  as  a  witness.  The  husband  alone  is 
liable.    Jtfatn  v.  Stephene  and  wife.  Common  Pleas  General  Term,  March,  1855. 

g.  The  rule  that  excludes  a  wife  from  being  a  witness,  only  applies  where  she 
can  be  a  witness  for  or  against  her  husband  when  he  is  a  party  to  the  suit,  and 
^e  wife  of  an  assignor  of  the  ehoee  in  action  may  be  a  witness  in  a  suit  by  the 
aasignee  for  its  recovery.    Farley  v.  Flanagan,  1  Smith,  314. 

A.  Where,  after  an  assignor  of  the  cause  of  action  has  been  examined  as  a 


§  399.]  EXAMINATION  OF    WTTNESSES.  68T 


witoest  by  the  plaiotifl^  and  the  defendant  offera  himself  aa  a  witness  in  his  own 
behalf,  his  examination  is  not  limited  to  the  same  identical  points  as  to  which  the 
assiipior  has  been  iaqaired  of,  bat  he  may  offer  himself  as  a  witnees  to  the  same 
matter.     Gardner  y.  Clarke  17  Barb.,  538. 

a.  Where  the  assignor  of  the  plaintiff  is  examined  as  a  witness  on  behalf  of  the 
plaintiff,  the  defendant  can  offer  himself  as  a  witness  to  the  same  matter  only  to 
which  the  assizor  has  been  examined.     Ward  v.  Jngraham,  1  Smith,  538. 

b.  Where  the  action  was  by  an  assignee  of  a  claim  for  work  and  labor  done  for 
defendant  by  one  Herbert,  the  plaintiff^s  assignor,  and  on  the  trial  Herbert  was  ex- 
amined as  a  witness  for  the  plaintiff,  and  testified  to  the  performance  of  the  work,  its 
Taloe,  and  that  it  amounted  in  all  to  ^436  09,  and  that  **  (350  of  that  amount  had  been 
paid,  $86  09  is  now  due,"  the  defendant  tendered  himself  as  a  witness  to  show 
what  payments  he  had  made  to  Herbert ;  he  was  excluded.  On  appeal  it  was  held 
that  the  defepdant  was  improperly  excluded;  and  thtf  court  say.  Had  the^plaintiff 
confined  his  examination  of  the  assignor  to  proof  of  the  performance  of  the  work,  &c., 
and  its  value  or  amount,  the  ruling  of  the  justice  would  have  been  correct.  In  such 
a  case  an  offer  by  the  defendant,  expressly  limited  as  this  was  to  proof  of  payment. 
wonid  not  haTO  been  offering  himself  as  a  witness  to  the  same  matter,  but  to  other  and 
new  matter  not  going  at  all  in  denial  of  the  performance  of  the  work,  Ac,  to  which 
the  assignor  had  testified.  But  the  plamtiff  did  not  stop  with  proof  of  performance^ 
&0.  The  assignor  upon  the  plaintiff's  examination  testified  to  the  amount  of  pay- 
ments and  that  the  balance^  $86  09,  was  due.  To  disprove  this,  he  made  the  defendant 
competent ;  and  the  offer  was  to  show  what  payments  had  in  fact  been  made  to 
Herbert  This  was  the  same  matter  to  which  the  assignor  had  been  examined. 
Ward  7.  Ingraham,  1  Smith,  538. 

c.  <' A  party  who  assigns  a  claim  and  becomes  a  witness  to  prove  it,  places  him- 
self in  a  position  where  his  evidence  is  to  be  looked  at  with  more  doubt  than  in  other 
cases ;  and  when  such  person  is  contradicted  on  a  material  matter,  he  cannot  com- 
plain that  credit  is  withheld  irom  him.''  Ingraham,  First,  J.  Watkins  v.  Cousally 
1  Smith,  66. 

d.  Where  an  assignor  of  the  thing  in  action  is  offered  as  a  witness^  <*  The  proper 
practice  is  to  offer  the  defendant  as  a  witness  generally.  Ho  is  to  be  sworn  like  any 
other  witness  to  give  testimony  in  the  action.  Should  it  be  proposed  upon  hia 
examination  to  go  beyond  the  matters  embraced  in  the  testimony  of  the  assignor,  the 
evidence,  upon  objection,  would  be  excluded."    Potter  v.  Buehnell,  10  Pr.  R.  96. 

Nots  to  the  third  clause  of  this  section, 

e.  Notice  of  examination,  when  necessary : — It  has  been  held  in  some  casee,  that 
whenever  a  party  intends  to  call  the  assignor  of  a  cause  of  action  as  a  witness,  he 
most  give  the  notice  prescribed  by  this  section  {Knickerbocker  v.  Aldrich,  7  Pr.  R., 
1  ;  Jagoe  v.  Alleyn,  16  Barb.,  580;  Pelham  v.  Bryant,  10  Pr.  R,  60;  Falon  v. 
Xeeacj  8  ib,,  341) ;  and  in  other  cases  it  has  been  held,  that  no  notice  is  necessary 
unless  the  testimony  is  to  be  used  against  an  assignee,  executor,  or  administrator. 
Collins  V.  Knapp,  18  Barb.,  532;  Farley  v.  Flanagan,  1  Smith,  313;  Allen  y^ 
Franklin  Fire  Ins.  Co.,  9  Pr.  R.,  501 ;  Kerr  v.  Rice,  General  Term  Common 
Fleaa,  February,  1854. 

/.  Form  of  notice: — The  notice  of  an  intended  examination  of  the  assignor  of  a 
choee  in  action  or  contract,  must  specify  the  points  upon  which  it  is  intended  to 
exaaaine  him.  Falon  v.  Keese^  8  Pr.  R.,  341 ;  and  where  in  an  action  by  an  assignee 
of  a  cause  of  action  the  plaintiff  gave  notice  **  that  William  Keough  has  assigned  to  me 
a  contract  or  agreement  made  and  entered  into  between  yon  and  said  Keough,  on  or 
about  the  10th  of  April,  1852,  whereby,  Slc.  [describing  nature  of  contract] ;  and 
farther  take  notice  that  on  the  trial  of  this  cause  I  shall  examine  the  said  William 
Keough  on  the  part  of  the  plaintiff;" — the  notice  was  held  insufficient,  and  that  it  did 
not  entitle  the  plaintiff  to  examine  his  assignor  as  a  witness ;  and  Hand,  J.,  said,  "  Not 
one  word  is  said  as  to  the  points  or  subject  upon  which  the  examination  is  to  be.  It 
is  not  even  stated  that  the  suit  was  brought  on  the  contract  that  had  been  assigned,. 
or  that  any  thing  was  or  ever  had  been  due  on  it.  No  information  was  given  whether 
the  examination  was  to  be  in  respect  to  the  making  of  the  contract,  or  the  labor  done> 
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or  the  payment*  madet  or  in  relation  to  the  home  and  garden,  or  the  awgnment, 
nor,  indeed,  that  the  examination  will  be  in  relation  to  the  oontnu)t  at  all.  This 
practice  of  assigning  demanda  not  negotiable^  for  the  pivpoee  of  making  tke  assignor 
a  witness,  is  lii^le  to  great  abuses ;  and  there  should  be,  at  least,  ^  aabst^ntial  oom- 
plianoe  with  the  statute.**    Jh. 

Examination  of  WitnettM  and  Parties  on  Commiooien, 

a.  The  examination  of  witnesses  and  parties  out  of  the  State,  on  commiaaioD, 
is  provided  for  by  2  R.  S.,  4th  ed.,  638  [393]  to  642  [397],  and  Code,  sl  390.  The 
material  parts  of  the  statute,  and  the  decisions  thereon,  are  g^Ten  below. 

ComwUuioni  in  what  caooo, 

b.  When  an  issue  of  fact  has  been  joined  in  any  action  in  a  court  of  record, 
and  it  appears,  on  the  application  of  either  party,  that  any  wttneea  (or  party 
2  Sand.,  640 ;  1  Code  Re^.,  128)  not  residing  within  the  Sute,  ia  material  in 
the  prosecution  or  defence  of  such  action,  the  court  may,  upon  aoch  terms  aa  it 
ahall  think  proper,  award  a  commission  to  one  or  more  competent  persons,  au- 
thorizing them,  or  any  one  of  them,  to  examine  such  witness  [or  party]  on  oath, 
upon  the  interrogatories  annexed  to  such  commission,  to  take  and  certify  the  d^po- 
aitions  of  such  witness,  and  to  return  the  same  according  to  the  directions  ^tob 
with  such  commission. 

c.  A  commission  may  also  issue  out  of  the  marine  court    (Laws  of  1852,  p.  647.) 

d.  A.  commission  cannot  be  allowed  in  proceedings  beforo  refereea  nmdar  a  spe- 
oiaJ  sUtute.    18  Wend.,  464. 

e.  A  commission  may  issue  to  take  the  testimony  of  a  witness  reeidtBg  oat  of  tbe 
State,  though  his  domieil  be  in  this  Slate.    1  Wend.,  65b 

/.  A  commission  may  be  also  awarded,  on  the  plaintifTs  application,  after  jodg- 
ment  for  want  of  an  answer,  for  the  purpose  of  obtaining  such  testimony  as  cannot 
otherwise  be  procured. 

g.  Commissions  to  take  testimony  out  of  the  State  may  be  granted  either  by  the 
court  in  term,  or  by  a  judge  at  chambers  during  vacation.  But  thia  power  cannot 
be  exercised  by  any  recorder  of  a  city,  or  supreme  court  commiasiooer,  or  judge  of 
any  county  court 

A.  The  power  to  issue  a  commission  to  examine  witnesses  abroad,  is  an  innon- 
tion  upon  the  common  law,  and  should  be  strictly  exercised.  DwineUe  v.  How- 
landt  1  Abbott,  87. 

i.  It  is  in  the  discretion  of  the  court  to  grant  or  refoae  the  commission,  4  Ssndt 
676  ;  3  Johns.  Cas.,  137;  2  Sand.,  698;  3  Code  Rep.,  202:  and  if  the  opposite 
party  shows  any  reasonable  ground  for  denying  the  motion,  tne  court  will  order  tbs 
party  applying  for  the  commission  to  disclose  by  afiidavit  what  he  expects  to  pwre 
{3  Code  Rep.,  234),  and  may  then,  in  ita  discretion,  grant  the  rule  eitner  absoiately 
or  omiditionally,  unless  the  adverse  party  will  admit  the  facts  sought  to  be  jneved, 
7  Cow.,  369 ;  and  he  must  admit  the/octe,  not  that  the  witness  will  testify  to  suoh 
ihots.    1  Sand.,  687. 

J.  The  issuing  of  a  commission  to  take  the  testimony  of  a  witness  out  of  the 
State,  though  usually  directed,  is  not  a  matter  of  strict  right,  but  is  in  the  disere- 
tion  of  the  court ;  and  where  a  oommission  is  likely  to  produce  great  injuiy  to  the 
adverse  party,  terms  will  be  imposed  ;  and  in  extreme  oases  the  commisaiott  will  be 
wholly  refused.    jRtn^  v.  Molt,  2  Sand.,  683. 

k,  '*  It  has  always  been  regarded  aa  very  much  a  matter  of  course  to  allow  a  ooo' 
mission  to  issue  when  a  party  shows  that  he  has  a  material  witness  not  within 
the  reach  of  subpoena,  unless  it  is  made  to  appear  that  the  application  is  not 
made  in  good  faith.  I  think  the  same  rule  ahould  stilt  prevail,  even  jil\Mto  the 
witness  to  be  examined  is  a  party  to  the  action,  unlesa  it  is  made  to  appear  that 
the  examination  cannot  be  received  as  evidence  upon  the  trial.  Where  a  party 
awears  upon  the  advice  of  counsel,  that  another  party  who  ia  absent  from  the 
State  is  a  material  witness,  he  should  be  regarded  as  having  made  a  frima  f^t 
•case  for  a  commission."    Harris,  J.    Shuftli  v.  Power,  10  ft.  R,  288. 
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a.  When  there  shall  he  a  motion  or  other  proceeding;  in  the  eapreme  oonrt  in 
which  it  shall  be  necessary  for  either  party  to  have  the  deposition  of  any  witness 
who  shall  have  refased  voluntarily  to  make  his  deposition,  the  ooort  may  direct  a 
commission  to  he  issued  to  one  or  more  persons,  inhabitants  of  the  county  in  which 
snch  witness  resides,  to  take  his  testimony.  Such  witness  may  be  subpoenaed  to 
attend  and  testify  before  such  commissioners,  in  the  same  manner  as  before  referees, 
and  with  the  like  effect ;  and  obedience  to  such  subpoena  shall  be  enforced  in  the 
same  manner.    2  R.  S,  4  ed.,  785,  as.  24,  25. 

b.  One  of  three  defendants,  sued  jointly  in  an  action  on  oootract,  may  (at  least 
for  some  purposes)  be  a  competent  witness  for  his  co-defendants ;  and  therefore, 
where  of  three  defendants  in  action  on  contract  only  two  defendants  appeared  and 
anawered,  held,  that  those  two  were  entitled  to  a  commission  to  examine  the  third 
defendant  as  witness.    Shufelt  ▼.  Power,  10  Pr.  R  286. 

c.  On  motion  by  the  defendant  to  examine  the  plaintiff  as  a  witness,  the  latter 
reaiding  in  the  State  of  Pennsylvania,  and  more  than  one  hundred  miles  from  the 
city  of  New  York,  the  superior  court  said,  *^  There  is  no  doubt  that  the  oommhsion 
ought  to  Bsae  in  this  case,"  and  granted  the  motion.  Broekway  or  Broekley  v. 
Staniom,  I  Code  Rep.,  128;  3  Code  Rep.,  206. 

Motion  for  Commisoion,  when  and  how  made, 

d.  An  application  for  a  commission,  in  any  action  at  law  in  the  supreme  ooort, 
to  take  the  testimony  of  witnesses  not  residing  within  this  State,  may  be  made  in 
vacation  or  term  time  to  any  justice  of  the  supreme  court  or  county  judge  at  cham- 
bers, in  the  county  of  his  residence,  notwithstandiDg  the  venue  in  such  cause  shall 
not  be  laid  in  the  same  or  an  adjoining  county.  (Laws  of  1847,  oh.  470,  s.  15;  2 
R.  S.,  4  ed.,  375,  s.  57.)  But  it  is  said  the  moving  papers  should  show  affirmatively 
that  the  motion  is  made  in  the  proper  district,  t.  e.  in  the  district  in  which  ihe  cause 
is  to  be  tried  or  a  county  adjoining  {Dodge  v.  Rooe,  1  Code  Rep.,  123);  but  an 
order  for  a  commission  uken  by  default,  is  not  a  nullity  because  the  motion  papers  do 
not  disclose  the  name  of  the  oounty  in  which  the  action  is  to  be  tried.  If  necessary 
to  show  the  place  of  trial,  it  can  only  be  to  show  that  the  motion  is  made  in  the 
proper  county.     Blaekman  v.  Van  Inwagen,  1  Code  Rep.,  N.  S.,  80. 

c.  The  application  is  founded  on  an  affidavit,  stating  that  the  cause  is  at  issue* 
and  the  names  of  the  witnesses,  except  where  their  names  are  unknown  (2  Hall* 
502),  and  that  they  are  material,  as  the  party  is  advised  by  counsel  and  verily  be- 
lievea,  and  are  without  the  State.  6  Cow.,  299  ;  2  Johns.  Cas.,  68,  285  ;  1  Wend. 
65.  And  if  the  defendant  makes  the  application,  and  asks  for  a  stay  of  proceedings 
nnUl  a  return  of  the  commission,  but  not  otherwise  (9  Wend.»  444),  he  mast  swear 
to  merita    1  Wend.,  27 ;  4  Hill,  534. 

/.  The  affidavit  may  be  made  by  the  attorney  (7  Wend.,  513) ;  or  any  third  per- 
son cognizant  of  the  facts  (1  Cow.,  210) ;  and  when  made  by  the  attorney,  it  need 
not  atate  the  advice  of  oounsel  as  to  the  materiality  of  the  witnesses.    7  Wend.,  513. 

g.  The  notice  of  motion  should  contain  the  names  of  the  proposed  commis- 
sioners. 

A.  The  court  will  not  entertain  the  motion  after  application  therefor  has  been 
made  to  a  judge  and  has  been  denied.    12  Wend.,  202. 

i.  The  motion  is  non-enumerative. 

j.  If  the  motion  is  made,  it  should  be  made  as  soon  after  issue  joined  as  practi- 
cable, 7  Wend.,  513 ;  and  when  by  the  defendant,  it  should  be  made  before  notice 
of  trial,  otherwise  he  must  pay  costs  to  that  time  (1  Johns.  Cas,,  391)i  unless  it  ap- 
pear that  be  has  used  due  diligence.     1  Wend.,  283  ;  3  Code  Rep.,  150. 

k.  If  the  bona  fideo  of  the  application  is  doubtful,  the  commission  will  not  be 
ordered  on  the  oemmon  affidavit    3  Johns.  Cas.,  137  ;  7  Wend.,  514. 

2.  One  of  the  several  defendants  moved  for  a  commission  to  examine  his  oo-de- 
fendant  out  of  the  State,  as  a  witness.  The  affidavit  in  support  of  the  motion  was 
in  the  usual  form  to  obtain  a  commission  to  examine  a  foreign  witness.  It  did  not 
disclose  the  nature  of  the  action,  nor  any  facts  to  show  whether  or  not  the  oase  waa 
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4>De  in  which  the  moving  defendant  coald  examine  hia  oo-defendant  aa  a  witneai  en 
the  trial.    The  court  denied  the  motion.    Merrifield  ▼.  CooUy,  4  Pr.  R.,  272. 

Stay  of  Proeetdingt. 

a.  The  defendant  may  obtain  a  atay  of  proceedinga,  to  enable  him  to  move  for  a 
oommiaaion.  Bot  where  thia  ia  done  after  notice  of  trial,  if  the  plaintiff  in  raoh 
oaae  procure  a  vacatur  of  the  order,  he  may  take  an  inqueat,  without  aerTing  notice 
that  the  order  ia  revoked  ;  the  defendaot^a  oonrw  ia  to  wAtch  the  oanae,  and  when 
called,  to  move  to  pnt  off  the  trial.    18  Wend.,  657. 

h.  Defendant  haa  twenty  daya  after  aenrice  of  a  reply,  to  move  for  a  oommiMOD 
with  a  atay.    1  Sand.,  717  ;  1  Code  Rep.,  96. 

e,  A  oommiaaion  with  a  atay  will  not  be  refoaed  upon  an  affidavit  thnt  the  wit- 
neaaea  named  are  inoompetent,  bot  will  leave  the  qneation  aa  to  their  competency  to 
be  determined  at  the  trial.    11  Johna  R.  300. 

d.  The  court  will  uaually  atay  the  proceedinga  until  the  return  of  the  oommiMon. 
The  muting  a  atay  ia  in  the  diaeretion  of  the  court  or  judge  to  whom  the  applica- 
tion la  made,  and  the  court  will  not  review  the  exerciae  of  aueh  diaeretion ;  bat  per- 
hapa  the  court  would  review  an  order  refuaing  to  atay  proeeedinga  until  the  return 
of  a  oommiaaion. 

e.  The  order  for  a  oommiaaion  ia  not,  per  ae,  a  atay  of  prooeedingu.  7  Wend 
520. 

CommiB9ioner9. 

/.  The  adverae  party  may  object  to  the  oommiaaionera  named  In  the  movisg 
papera.    3  Johna.  R.  251  ;  2  Weud.  62. 

g.  The  oommiaaion  to  examine  a  witneaa  in  a  foreign  atate  or  county  may  be 
directed  to  a  reaident  of  thia  State.     3  Cainea'  R.  105. 

Jnterrogaioriei  and  direetiotu  for  return  o/eommtaaion. 

k,  Interrogatoriea  are  to  be  annexed  to  the  oommiaaion ;  they  muat  be  ngned  by 
counael,  and  aettled  before  a  jnatice  of  the  court. 

i  To  procure  the  aettlemeot,  aerTe  a  copy  of  the  interrogatoriea,  and  a  notice  (of 
four  daya)  of  the  time  and  place  at  which  they  will  be  preoeoted  for  aettlemeot,  oa 
the  oppoaite  attorney.  The  oppoaite  party  may  propoae  croea-interrogatoriefl^  a  copy 
of  which  muat  be  aerved  two  daya  before  the  time  for  aetUement  of  the  interrogato- 
riea   See  1  Edw.  Ch.  R.,  649. 

j.  At  the  time  of  aettlement,  either  party  may  except  to  the  interrogatoriea  of  the 
other,  and  the  judge  will  decide  on  the  exception.  If  an  interrogatory  ia  allowed  to 
paaa  without  exception,  the  ana  war  to  anch  interrogatory  cannot  be  objected  to  at  the 
trial,  aa  iuoompeteot  evidence,  provided  it  be  fairly  within  the  acope  of  the  ioter- 
rogatory,  6  Cow.  404 ;  2  Wend.  65.  71,  confra.  Further  queationa  may  alao  be  prs- 
poaed,  and  if  allowed,  inaerted  among  the  interrogatoriea. 

k.  The  interrogatoriea  beiog  aettled  and  engroeaed,  the  judge  endorMs  hIa  allov* 
ance,  and  direota  the  manner  in  which  the  conwiiaaion,  with  the  interrogaioriei  an- 
nexed, ahati  be  returned. 

2.  In  the  eupreme  court,  the  direction  uaually  ia,  that  it  be  returned  by  nuiit 
addreaaed  to  the  clerk  of  the  coauty  in  which  the  trial  ia  to  be  had,  deaignaUng  the 
name  and  reaidenoe  of  auch  clerk.    2  Hill,  502. 

Form  of  commiotion. 

m.  To  the  commiaiion  moat  be  annexed  a  copy  of  the  aixteenth  aeotion  of  Article 
2,  Title  III.,  Chap.,  VII.,  Part  III.,  of  the  Reviaed  Stalutea,  which  contaioa  ioatrac- 
ttona  to  the  commisaionera  for  ex(*cuitDg  the  oommiaaion,  together  with  any  other 
particular  directiona  that  apecial  circumatanoea  may  render  neceaaary.  If  the  com- 
miasion  be  correctly  executed,  the  court  will  preaumethat  acopy  of  the  aaidaixteeoth 
aeotion  waa  annexed,  until  the  contrary  ia  ahown.    1  Hill,  249. 
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«.  If  any  deeds  or  writiogB  are  to  be  proved,  they,  or  copies  thereof,  tboold  be  an- 
nexed to  the  interrogatories  for  the  purpose  of  reference,  deecription,  and  ideotifiea- 
tioo,  producing  the  original  on  the  examination  of  the  witness.  It  is  not  indippensable 
thai  the  original  be  annexed  lo  the  interrogatories.  Commercial  Bank  of  Pennsyl- 
vania ▼.  The  Union  Bank  of  N.Y.,i  Kernan,  203. 

6.  Further  instructions  are  contained  in  the  printed  forms  of  commission  sold  by 
the  law  stationers. 

The  execution  and  return  of  the  eommieeion. 

e.  The  eonrt  will  intend  that  the  oath  was  publicly  administered  when  the  com- 
misaionerB  certify  that  they  administered  the  oath,  and  such  oath  will  be  deemed  to 
apply  to  the  interrogatories  on  both  sides  (23  Wend.  38) ;  and  it  need  not  appear  by 
the  return,  that  the  oath  was  publicly  administered.  1  Hill,  249.  And  depositions 
liaye  been  received  in  evidence,  although  the  oaths  to  the  witnesses  were  not  admin- 
istered by  the  commissioners ;  it  appearing  that  they  were  prohibited  from  admin- 
istering them,  and  that  they  were*  in  faoi,  administered  by  the  local  authoritiea.  6 
Wend.  476. 

d.  It  is  immaterial  in  whose  handwriting  the  depositions  are ;  the  oommissioners 
may  employ  a  clerk  (3  Peters,  8),  although  they  are  not  bound  to  do  so.  2  Har.  dc 
Johns.  442. 

e.  Each  interrogatory  must  be  answered  specifically ;  and  it  is  not  sufficient  to 
vay,  *'  I  have  given  ad  answer  to  this  interrogatory  in  my  answer  to  the  —  inter- 
rogatory."   2  Code  Rep.  64. 

/.  A  deed  or  other  exhibit  proved  under  a  commission,  must  be  annexed  to  and 
returned  with  the  commission.  20  Johns.  R.  361.  Except  it  be  in  the  custody  of 
the  law  ;  then  a  copy  is  eoffioieot,  and  the  exhibit  may  be  produced  on  the  trial,  sep- 
arate from  the  commission.  6  Cow.  144.  And  where  notes  offered  in  evidence  as 
proved  by  a  witness  examined  on  commission,  were  attached  to  and  returned  with 
his  deposition,  were  marked  A.  and  B.,  and  had  the  names  of  the  witness  and  the 
oommissioners  written  upon  them,  and  the  witness  in  the  deposition  described  the 
notef,  to  which  he  testified  by  dates,  amounts,  &c.,  corresponding  with  those  of  the 
notes  offered,  and  stated  they  were  produced  to  him  on  his  examination,  marked 
A.  A  B.,  and  that  he  wrote  his  name  upon  them,  and  the  oommissioners  in  their  re- 
turn certified  that  the  notes  attached  to  the  deposition  were  produced  to  the  wit- 
ness on  itfl  examination,  and  he  signed  his  name  thereon  in  their  presence,  held 
that  the  notes  offered  in  evidence  were  suflicifutly  identified  as  those  testified  to 
by  the  witnesses.    Brumekill  v.  James,  I  Kernan,  294. 

g.  The  signature  of  a  commissioner  will  be  judicially  noticed,  though  his  name 
be  not  written  at  length.  1  Hill,  249.  The  annexing  the  papers  together  by  wafers 
is  sufficient.  A  tape  and  seal  are  not  necessary.  lb.  When  a  commission  is 
directed  to  two,  either  or  both  of  whom  being  autliorized  thereby  to  execute  it,  and 
the  return  is  by  only  one  of  them,  it  will  be  presumed  that  he  alone  was  present  at 
its  execution.     lb, 

A.  It  will  be  presumed  that  the  commissioner  who  took  the  testimony,  closed  and 
sealed  the  package  himself,  76.;  and  that  he  discharged  his  duty  by  doing  all  those 
things  in  the  execution  or  the  commission  which  he  is  not  bound  to  certify  specifically 
as  done.  And  when  the  manner  of  the  return  is  provided  for  by  stipulation,  it  will 
be  no  objection  to  the  reading  of  the  depositions,  that  the  direction  on  the  return  does 
not  specify  the  clerk's  residence. 

t.  It  cannot,  however,  be  urged  on  the  trial  as  an  objection,  that  the  depositions 
wera  not  deposited  in  the  post-office  immediately  after  they  were  taken.  23 
Wend.  38. 

j.  If  the  packet  containing  the  commission  and  return  be  transmitted  by  mail, 
the  clerk  to  whom  it  is  addressed  most  receive  it  from  the  po»t-office,  snd  open  and 
'file  it  in  his  office.  If  delivered  to  an  agent,  he  muat  deliver  the  packet  to  the  clerk 
to  whom  it  is  directed,  or  to  one  of  the  judges  of  the  court,  who  will  receive  and 
open  it  oo  the  agent  making  affidavit  that  he  received  it  from  the  hands  of  one  of  the 
commissionerB,  and  that  it  has  not  been  opened  or  altered  since  he  received  it 
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a.  If  the  agent  be  dead,  or  from  tickiien  or  other  eamialtj  be  mabie  to  deliTer  nch 
packet  personally,  it  may  be  reoeived  by  the  clerk  or  judge  from  the  hftads  of  aay 
other  peroon,  upon  inch  pereon  making  aflidavit  that  he  receiTed  the  eanae  from  the 
agent,  that  the  agent  ii  oead,  or  otherwiM  unable  to  deliTar  it,  that  it  hna  not  been 
opened  or  altered  since  such  person  received  it,  and  that  he  believea  it  hoa  not  been 
opened  or  altered  sinoe  it  came  from  the  handis  of  the  oommissionen. 

b.  Where  a  commission  is  returned  by  an  agent,  his  affidavit  as  prescribed  by  stat- 
ute, that  he  received  it  from  the  hands  of  the  commissioner,  and  that  it  baa  not  been 
opened  or  altered  since  be  received  it,  is  indispensable  unless  waived  by  conaent.  A 
commission  returned  by  express  and  unaccompanied  by  such  affidavit  is  inadmisBible, 
although  that  method  of  returning  it  was  expressly  anthortxed  by  the  oommisBtoB. 
Dwinelle  v.  Holland,  1  Abbott,  87. 

e.  The  clerk  or  judge  receivinff  and  opening  the  commission,  must  immediatsly 
file  the  same  in  the  office  of  the  <»erk  of  the  court  from  which  it  isaoad,  or,  if  tiie 
action  be  pending  in  the  supreme  oourt,  in  the  office  of  the  derk  of  tlie  ceonty  in 
which  the  notion  is  triable.    20  Johns.  R.,  357. 

d.  The  parties,  or  their  attomeyi^  may  agree  in  writing  on  the  ronnnor  in  whidi 
the  oommiasion  shall  be  returned ;  and  on  filing  such  agreement  in  the  olork'fe  office, 
the  attorney  for  the  party  suing  out  the  commission  may  endorae  on  it  n  ^reotion 
according  to  such  agreement,  and  the  commission  shall  be  returned  accordiagty. 

e.  Where  the  dfareetion  as  to  the  return  of  «  commission,  reanired  it  to  be  en- 
closed in  a  wrapper  and  deposited  in  the  post-offioe  at  Toronttf  by  the  eommissioosni, 
directed  to  W.  B.,  Baffitlo,  and  a  certificate  thereof  endorsed  upon  the  wrapper  by 
the  commissioners,  and  the  commission  was  received  from  the  post  office  at  Bolialo 
post-marked  <*  Toronto,"  held  that  it  was  not  requisite  that  the  certificate  on  the 
wrapper  should  state  that  the  commission  was  deposited  in  the  post-office  by  the  com- 
missioners. Brum§kill  v.  Jamet,  1  Ktrnan,  294.  In  the  foregoing  case  the  certifi- 
cate was,  *'  We  certify  that  within  is  contained  the  commission,  inteirogatories,  ex- 
hibits, depositions,  and  the  examinations,  taken  before  us  in  a  certain  suit  ^ere 
Thomas  Brnmskill  is  plaintiff  and  William  L  James,  joined  in  this  action  with  Elixa 
Englesnm,  is  defendant " 

/.  The  com  misston,  return,  depositions,  and  exhibits  annexed,  are  required  to  be 
kept  on  file  in  the  office  of  the  clerk  to  whom  they  were  addressed  (nnleea  otherwiss 
directed  by  a  special  order  of  the  court),  where  they  are  to  be  at  all  times  open  to  the 
inspection  of  the  parties,  who  are  entitled  to  copies  on  payment  of  the  fees  allowed 
by  law. 

g.  On  the  trial  of  the  cause,  the  examination  and  depooitions  taken  under  the  com- 
mission (or  an  exemplification  thereof,  where  the  origioals  are  filed  in  any  other  county 
than  that  in  which  the  oaose  is  tried),  may  be  offered  and  used,  in  evidence  by  eithtt 
party. 

h.  Bvery  objection  to  the  competency  or  credibility  of  a  witness  ao  examinsd,  or 
to  the  competency  or  relevancy  of  any  qaestion  put  to  him,  or  of  any  answer  given 
by  him,  may  be  made  in  the  same  manner  and  with  the  like  effect  as  if  the  wituew 
were  pKsrBonally  examined  at  the  trial.  The  objection  to  an  interrogatory  annexed 
to  a  commission,  on  the  ground  of  its  being  leading,  may  be  made  when  the  answer 
of  the  witness  is  proposed  to  be  read  in  evidence ;  especially  when  the  interrogatcrist 
are  annexed  under  a  stipulation  expressly  saving  all  legal  exceptions.  /6.,  7  Baib., 
271.  And  generally  it  is  in  time  to  take  exceptions  to  interregatoriee  when  the  an- 
swers are  offered  in  evidence  on  the  trial.  2  Wend.,  65, 71 ;  6  Cow.  404,  416^ 
contra, 

i.  A  motion  at  the  trial  to  suppress  the  whole  of  a  deposition  on  the  ground  that 
some  of  the  interrogatories  and  parts  of  the  deposition  are  improper,  should  be  de- 
nied. Commercial  B^k  of  Ptnntylvania  v.  Tht  Union  B^k  of  New  York,  1  Ker- 
nao,  203. 

j*  If  any  part'of  the  deposition  is  competent^  the  objection  should  be  confined  to 
that  part  which  Is  not  sa     lb, 

k.  Where  pertinent  evidence  is  given  in  answer  to  the  general  interrpgatdry 
to  which  the  atteotion  of  the  opposing  counsel  was  not  called  by  the  olhen^  if  he  de- 
sires to  cross-examine  the  witneas  as  to  such  evidence,  he  should  apply  to  the  court 
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for  relief  before  the  triaL    Ife  b  not  a  ground  for  soppreasing  the  whole  deposition  on 
the  trial.     lb, 

m.  If  any  part  of  the  evidence  ao  given  is  incompetent  or  impertinenti  such  part 
may  be  excluded.    /6. 

(.  The  refusal  to  suppress  the  deposition  of  a  witness  at  the  trial,  where  it  was 
proved  that  the  attorney  of  the  party  exaniiniog  him  at  the  request  of  the  witness,  and 
before  he  was  sworn,  wrote  down  for  him  at  his  dictation  the  subetance  of  what  he 
aAerwarda  testified  to  in  answer  to  the  interrogatories,  is  not  error ;  it  goes  to  the 
credibility  of  the  evidence.    Jb. 

c.  If  the  witness  was  imposed  upon,  or  any  fact  was  misstated,  colored,  or  con- 
cealed, the  court  on  motion  for  that  purpose  might  set  aside  the  deposition  and  order 
the  coromisBion  to  be  executed  anew,  or  grant  other  appropriate  relief.    lb. 

«L  Where,  on  the  return  of  a  commission,  it  does  not  appear  that  the  last  gen- 
eral oross-interrogatory  was  put  to  and  answered  by  the  witness,  the  depositions 
cannot,  in  general,  be  read  in  evidence.    4  Wash.  C.  C  Rep ,  324 ;  25  Wend.,  259. 

e.  If  a  witness,  after  being  examined  on  a  commission,  should  come  into  the 
State,  he  may  be  examined  on  the  trial.     17  Johns.  R.,  345. 

/.  If  a  stay  of  proceedings  have  been  granted  with  the  commission,  the  party 
obtaining  it  must  use  all  diligeuoe  to  have  it  returned  within  a  reasonable  time. 


g.  If  i«ned  by  the  plaintiff,  the  defendant,  after  the  expiration  of  a  reasonsble 
time,  may  move  the  court  for  judfrmeut,  as  in  case  of  nonsuit,  and  compel  the  plaint- 
iff to  stipulate.     1  Caines  R.,  517 ;  23  Wend.,  38 ;  2  Gaines  R.,  47. 

A.  Where  the  commission  has  been  issued  by  the  defendant,  or  where  both  parties 
have  joined  in  it  (2  Johns.  Gas.,  70 ;  1  Gaines  R.,  115,  503),  the  plaintiff,  after  lapse 
of  a  reasonable  time,  may  move  for  leave  to  proceed  to  trial  notwithstanding  the  com* 
misaion.  23  Wend.,  38;  2  Sand.,  690;  3  Gode  Rep.,  202.  It  may  be  resisted  by 
the  defendant,  on  the  ground  that  the  delay  of  return lug  the  commission  has  been 
occaaioned  by  the  plaintiff.    2  Johns.  R.,  196  ;  2  Gaines  R.,  47. 

t.  If  the  plaintiff  have  leave  to  proceed,  and  proceeds  to  trial,  the  defendant 
may  apply  at  the  circuit  to  put  off  the  trial.  1  Gaines  R.,  503,  note ;  2  t6.,  46 ;  2 
Sand.  8.  G.  R.,  690 ;  3  Gode  Rep.,  202.  If,  without  lsavt»  of  the  court,  the  plaint- 
iff go  to  trial,  and  the  defeodaot  appear  and  examine  wiineaMes,  it  is  a  waiver  of  the 
commission.     1  Gaines  R.,  73. 

Second  Commigsion. 

j.  The  court  will  sometimes  allow  a  second  commission  to  issue.  17  Johna  VL 
343 ;  2  Caines  R,  47,  253;  1  ib.,  345 ;  3  t6.,  321. 

k.  Alter  the  testimony  of  a  witness  has  been  taken  upon  a  commission,  and  the 
commission  returned,  the  party  caunot  have  a  new  commission  to  re-examiue  the 
witness  merely  on  the  expectation  that  he  may  now  swear  more  definitely  than  be- 
fore, in  the  absence  of  any  suggestion  that  the  witness  has  made  a  mistake,  or  that 
new  evidence  has  been  discoverecl.  More  especially  will  such  an  application  be 
refused  when  the  only  other  witness  who  was  cognizant  of  the  fact  to  which  the 
witness  is  sought  to  be  examiaed  is  dead.     Raney  v.  Weed,  1  Barb.,  220. 

L  An  amendment  of  the  pleadings  does  not  render  inadmissible  a  deposition  previ- 
4>os  v  taken.  {Vincent  v.  Conklin^  1  SSmith,  204.)  The  plaintiff's  case  rested  priucipally 
on  a  deposition  taken  under  a  commission.  After  the  taking  the  deposition  the  plead- 
inga  were  amended  in  form,  but  the  issues  between  the  parties  were  not  in  substance 
changed,  held  that  the  deposition  was  admissible  in  evidence.  '*If  either  party 
wiahed  further  to  examine  the  witness,  a  motion  ahould  have  been  made  for  a  further 
eommiwion,  and  if  not,  and  the  testimony  was  inapplicable  to  the  new  issue,  a  mo- 
tion to  suppress  the  deposition  would  have  been  proper  ;  but  we  are  not  pr«*pared  to 
hold  that  a  mere  technical  amendment  of  proceediufcs  renders  void  all  previous  dep- 
oMtiona  which  may  have  been  taken  in  a  cause.''    lb  ,  lugraham,  First  J. 

Amending  return  of  Cotnmiseionert, 
m.  If  a  commission.be  defectively  executed,  the  court  have  power  to  order 
it  to  be  returned  to  have  the  defect  amended,  and  it  is  not  neceasary  to  issue  a  new 
•commission.    1  Gode  Rep.  N.  S.,  289. 

38 
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Letter  $  rogatory. 

a.  The  superior  court  held  that  it  was  inexpedient  to  grant  the  prooesa  of  that 
court  to  compel  the  attendance  of  witnesses  to  be  examined  under  a  commission  from 
a  foreign  country,  the  eaae  not  being  provided  for  by  ttatute.  In  re  the  petition  of  Jay, 
5  Sand.,  647  ;  but  the  supreme  court  granted  the  process  required.    lb.,  680. 

Examination  de  bene  e»»e. 

b.  The  examination  of  witnesaes  {and  parties)  de  bene  ene  is  provided  for  by  % 
R.  S.,  391  to  393,  amended  by  laws  of  1851,  p.  871 ;  Laws  of  1852,  p.  471 ;  and 
Code,  s.  390 ;  and  see  2  R.  S.,  4th  ed ,  636. 

e.  Where  -a  party  or  witness,  whose  testimony  may  be  considered  material  oa 
either  side,  is  about  leaving  the  State,  and  there  is  no  probability  of  his  returning  in 
time  to  appear  at  the  trial,  or  is  so  sick  or  infirm  as  to  be  unable  to  attend,  either  party 
may  apply  to  a  judge  for  leave  to  take  his  testimony  de  bene  eese — that  is,  condition- 
ally— to  be  used  only  in  case  the  personal  attendance  of  such  witness  at  the  trial 
cannot  be  procured. 

cf.  This  application  may  be  made  at  any  stage  of  the  cause  (7  Cow.,  489)  on  an 
affidavit  stating, — 

1.  The  nature  of  the  action  the  plaintjff's  demand ; 

2.  If  the  application  be  made  by  the'defendant,  the  nature  of  his  defence; 

3.  The  name  and  residence  of  the  witness ; 

4w  That  the  testimony  of  such  witness  is  material  and  neeeesary  for  the  party 
making  such  application,  in  the  prosecution  or  defence  of  such  suit,  as  the  case  may 
be;  and 

5.  That  such  witness  Is  about  to  depart  fh>m  this  State,  or  that  he  is  so  sick  or 
infirm  as  to  afford  reasonable  grounds  for  apprehension  that  he  will  not  be  able  ts 
attend  the  trial. 

e.  The  time  fixed  for  the  examination,  must  not  exceed  twenty  days  from  the  dale 
of  the  order,  and  may  be  as  much  shorter  as  the  exigencies  of  the  case  may  require^ 
and  the  residence  of  the  adverse  party,  or  his  attorney,  will  allow,  in  order  to  aSai 
opportunity  to  attend  such  examination. 

/.  A  summons  may  issue  to  compel  the  attendance  of  the  witness,  and  wbieb 
must  be  served  iu  the  same  manner  as  a  subpoena. 

g.  Or  the  judge  may  in  his  discretion  make  an  order,  requiriu|r  the  adverse  party 
to  show  cause,  on  a  day  in  such  order  to  be  named,  why  such  testimony  should  not  be 
taken  by  a  referee,  to  be  appointed  by  him,  and  in  such  order  shall  direct  the  turn 
and  mode  of  the  service  thereof. 

h*  At  the  time  specified  in  the  order,  the  opposite  party  may  show  canae  agamst 
proceeding  in  the  examination,  by  proof  that  the  witness  is  not  about  to  depart  from 
this  State,  or  that  he  is  not  sick  or  infirm,  or  that  the  application  for  his  examination 
is  made  coUusively,  to  avoid  his  being  examined  on  the  trial  of  the  cause ;  and  apoa 
any  such  cause  being  shown,  the  application  may  be  dismissed. 

i.  If  no  sufficient  cause  be  shown,  then,  on  proof  of  service  of  the  order  and  a 
copy  of  the  affidavit  upon  which  it  was  granted,  the  party  may  either  proceed  to  ex- 
amine the  witness  and  take  his  deposition — in  which  shidi  be  inserted  any  answer, 
or  declaration  of  the  witness,  which  either  of  the  parties  shall  require  to  be  mehided 
therein — or  if  the  order  was  to  show  cause  why  the  testimony  should  not  be  tskea 
by  a  referee,  the  judge  may  appoint  a  referee  to  take  such  testimony,  who  shall  take, 
certify,  and  file  the  same,  in  the  same  manner  and  with  the  tike  effect  as  is  profided 
for  the  examination  of  a  witness  by  a  judge  of  the  court. 

j.  The  witness  must  be  interrogated  to  every  fact  to  be  deposed  to,  as  on  a  trial. 
7  Cow.  60. 

k.  The  statute  regulating  the  taking  of  depositions  de  bene  esse,  and  reqntriag 
the  officer  to  insert  therein  every  answer  of  the  witness  examined,  which  either  party 
shall  require  to  be  included,  is  complied  with  by  confining  the 'direction  to  sanserif 
leaving  the  officer  to  exclude  questions  in  his  opinion  illegal  or  irrelevant;  and  a 
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party  is  not  empowered  by  the  etatate  to  go  into  a  coone  of  irrelevant  inquiry,  and 
have  answers  thereto  included  in  the  deposition.  {Oibwn  v.  Pearsall^  1  Smith,  90). 
'^The  defendant  insists  that  the  deposition  of  Vanderslioe  was  improperly  admitted,  on 
the  groond  that  an  officer  taking  the  examination  of  a  witness  de  bene  egte,  is 
bound  by  statute  to  receive  and  take  down  every  answer  to  questions  proposed  ;  and 
that  in  this  case,  the  judge  before  whom  the  deposition  was  taken  refused  to  allow 
a  question  presented  by  the  defendaut's  counsel  on  cross>examination,  to  be  pnt  to 
the  witness  at  all.  The  statute  is  very  expUoit  in  its  terms/  requiring  the  officer  to 
insert  in  the  deposition  every  answer  or  declaration  of  the  witness  examined,  which 
either  party  shall  require  to  be  included  therein.  It  is  in  my  judgment  unreasonable 
and  very  unfortunate,  if  the  proper  construction  of  this  statute  permits  a  party  who 
has  a  witness  under  examination  to  make  that  the  occasion  for  goiug  into  every 
species  of  irrelevant  inquiry  into  matters  having  no  possible  connection  with  the  con- 
troversy ;  and  the  abuses  to  which  such  a  construction  may  lead,  seem  to  me  too  ob- 
vlons  to  require  enumeration. ''    Jb,  Woodruff,  J. 

a.  The  depontion  being  finished,  roost  be  carefully  read  over  to,  and  subscribed 
byt  the  witness,  certified  by  the  judge  or  referee  taking  it,  and  filed  in  the  clerk's 
otRob  within  ten  days  thereaiWr ;  but  where  a  deposition  taken  de  bene  esse  is  not 
filed  within  ten  days  as  directed  by  the  statnte,  the  court  may  order  it  to  be  filed 
nunc  pro  tune,    Burdell  v.  Burdell,  11  Leg.,  Obs.  189. 

6.  If  a  witness,  on  being  summoned  to  attend  for  the  purpose  of  being  examined 
de  bene  esee,  fail  to  comply  with  the  summons,  the  judge  issuing  the  summons,  on 
dae  proof  of  the  service,  and  of  the  failure  of  the  witness,  is  required  to  issue  his 
warrant  to  the  sheriff  of  the  county,  to  apprehend  the  witness,  and  bring  him  before 
such  judge  to  be  examined.  And  if  any  witness,  attending  pursuant  to  summons 
or  brooght  before  the  officer,  shall  without  reasonable  cause,  refuse  to  be  examined 
or  to  answer  any  legal  or  pertinent  questioo,  or  to  subscribe  his  deposition  when  taken, 
the  officer  issuing  the  summons,  shall,  by  warrant,  commit  such  witness  to  the  oom- 
men  jail  of  the  county  in  whioh  he  resides,  there  to  remain  until  he  submits  to  be 
examined,  or  to  answer,  or  to  subscribe  his  deposition,  aa  the  case  may  be,  or  until 
he  be  discharged  necording  to  law. 

c.  The  deposition  thus  taken  de  bene  esse  (or  a  certified  copy  thereof)}  may  be 
eiven  in  evidence  by  either  party  on  the  trial  of  the  cause,  or  upon  the  assessment  of 
damages  by  the  clerk,  or  by  a  writ  of  inquiry.  But  it  most  first  be  satisfactorily 
prov^  that  the  witness  is  unable  to  attend  the  trial  or  assessment,  personally,  by 
reason  of  death,  insanity,  sickness,  or  settled  infirmity,  or  that  he  has  continued, 
absent  from  the  State,  so  that  his  attendance  could  not  be  compelled  by  the  ordinary 
process  of  law.  Where  the  residence  of  a  party  in  another  State,  at  a  given  time, 
has  been  proved,  the  presumption,  unless  rebutted,  is  that  it  continues,  and  the 
burthen  of  proof  is  upon  the  party  alleging  a  different  place  of  residence.  Nixon 
▼.  Palmer  J 10  Barb.,  175. 

d.  Is  a  party  against  whom  a  deposition  taken  de  bene  e»*e  is  offered,  a  compe- 
tent witness  for  the  purpose  of  exoluding  the  deposition  7    (lb.) 

e.  The  nncorroborated  testimony  of  an  interested  witness,  that  shortly  before  the 
trial  he  saw  in  this  State  a  person  proved  by  other  testimony  to  be  a  resident  of 
another  State,  is  not  sufficient  to  authorize  the  exclusion  of  a  deposition  of  such  per- 
son taken  de  bene  e$Be,    lb. 

/*.  The  party  offering  the  deposition  in  evidence,  cannot  rely  merely  open  the 
preeamption  of  the  inability  of  the  witness  to  attend  the  trial,  arising  from  his 
advanced  age.  3  Wend.,  180.  And,  in  case  of  the  absence  of  a  witness,  the 
party  offisring  his  deposition  iu  evidence  must  prove  that  he  has  used  due  diligence 
to  procure  the  attendance  of  the  witness,  and  that  he  has  made  inquiries  at  his  last 
place  of  abode,  in  order  to  have  him  subpisnaed.    4  Wash.  C.  C.  Rep.,  219. 

g.  The  preliminary  proof  may  be  made  by  affidavit,  unless  the  proof  is  objected 
to  speoifioally  on  the  groond  that  it  is  by  affidavit,  and  viva  voce  testimony  insisted 
oo.  7  Cow.,  59.  The  preliminary  proof  may  be  made  by  a  party  to  the  suit. 
HarrU  ▼.  £/y,  Court  of  Appeals,  Dec,  1852. 

A.  The  deposition  %  a  foreign  witness,  taken  de  bene  ette^  may  be  read,  though 
it  appear  that  he  came  into  this  State  on  request  of  the  party,  for  the  purpose  of 
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being  examined,  and  that  lie  'if  at  home  in  a  foreign  eoantry,  and  might  hare  haea 
examined  on  a  oommiisiou,  and  even  thoagh  a  commieeion  may  haTe  been  obtuned 
for  the  purpose  of  examining  him  at  bia  foreign  residence.    7  Cow.»  69. 

a.  The  oppoeite  party  may  prevent  the  reading  of  the  deposition,  by  •atiofaetory 
proof  that  sufficient  notice  was  not  given  him  to  enable  him  to  attend  the  exam- 
ination of  the  witness,  or  that  the  examination  was  not,  in  all  respects  fair, 
and  condacted  according  to  the  statute.  But  he  cannot  object  that  the  ootiee  vis 
too  short,  where  he  appears  before  the  offioer  and  omits  there  to  object  for  that 
reason.    7  Cow.,  59. 

b.  The  reading  of  the  deposition  may  be  prevented  by  proof  that  the  witneswi* 
attendance  might,  with  due  diligence,  be  obtained.    8  Barb.,  530. 

e.  Where,  after  testimony  has  been  taken  oooditionally,  one  of  the  plaintilb 
diea,  and  the  action  is  continued  by  the  survivor,  under  section  121,  thb  testimoBy, 
BO  taken.  Is  admiaaible  on  the  trial,  just  a«  though  no  change  in  the  parties  had  taksa 
place.    Mtirkoe  v.  Aldriehf  1  Abbott,  55. 

d.  Testimony  taken  conditionally  may  be  read  on  the  trial  if  the  wiinesa  is  acta- 
ally  absent,  notwithstanding  the  witness  in  the  interval  between  the  taking  of  tesCi* 
mony  and  the  time  of  trial  has  returned  to  the  State.    lb, 
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s.  On  and  after  the  first  Monday  of  July,  1847,  the  testimony  of  any  eompetsit 
witness  may  be  taken  in  this  State,  to  be  used  in  any  civil  suit  or  proceeding,  on  as 
agreement  in  writing  to  that  effect  being  made  between  the  parties,  tbetr  attomejs 
or  solicitors,  and  on  interrogatories  to  be  agreed  upon  in  the  same  manner.    Said 
testimony  may  be  taken  before  a  judge  of  any  court  of  record  of  this  Siate^  or  local 
officer  elected  to  discharge  the  duties  of  county  judge,  or  a  juitice  of  the  peace  of 
this  State,  who  shall,  before  the  interrogatories  are  put  to  him,  publicly  administer 
an  oath  to  the  witneaa  thdt  the  answers  given  to  said  interrogatories  ahall  be  the 
truth,  the  whole  trnth,  and  nothing  but  the  truth ;  and  the  testimony  shall  be  duly 
and  carefully  reduced  to  writing  by  the  offioer,  and  read  to  the  witness,  and  soIh 
scribed  by  him  and  certified  by  the  officer.    The  testimony  so  taken,  together  with 
the  inte^rogatorioa,  shall  be  filed  with  the  clerk  of  the  court  in  which  the  suit  or 
proceeding  shall  be  pending ;  and,  if  in  the  supreme  court  and  taken  in  a  suit  or 
proceeding  at  law,  the  same  shall  be  filed  with  the  clerk  of  the  county  in  which  the 
venne  is  laid ;  if  in  equity,  with  the  clerk  of  the  county  in  which  the  suit  or  pro- 
ceeding shall  be  pending  ;  and  if  before  any  court  or  offioer  having  no  clerk,  then 
with  said  court  or  officer.    And  said  testimony  may  be  used  in  evidence  on  any  trial 
or  hearing  of  such  suit  or  proceeding  ;  and  every  objection  to  the  competency  or 
credibility  of  said  witness,  or  to  the  competency  and  relevancy  of  any  answer  gives 
by  him,  ma^r  be  made  in  the  same  manner  and  with  the  like  effect  at  if  such  wit* 
ness  was  personally  examined  at  such  trial  or  hearing.    Laws  of  1847,  oh.  2dO,see. 
78;  2  R.  S.,  4ih  ed.,  374,  sec.  50. 

/.  The  deposition  thus  taken  de  bene  esse,  is  to  have  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have  if  given  on  the  trisi  or 
assessment;  and  every  objection  to  the  competency  or  credibility  of  the  witness 
and  to  the  competency  or  relevancy  of  any  questioo  put  to  him,  or  of  any  ans«« 
given  by  him,  may  be  made  in  the  same  manner  as  if  the  witness  were  persoaiDy 
examined  on  the  trial  or  assessment. 
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Chapter  VIII. 
Motiona  and  Orders,* 

Sbcttion  400.  Defioition  of  an  order. 

401.  Definition  of  a  motion.    Motions  how  and  where  made. 

409.  Notice  of  motion. 

403.  In  actions  in  supreme  court,  county  judge  may  act  at  cliambera. 

His  orders,  how  reviewed. 

404.  In  absence  of  judge  at  chambers,  motion  may  be  transferred  by  him 

to  another  judge. 

405.  Enlarging  time  for  proceedings  in  an  action. 

§400.  [357.]'   DefinUicm  of  an  Order. 

^Yerj  direction  of  a  court  or  judge,  made  or  entered  in 
writing,  and  not  included  in  a  judgment,  is  denominated  an 
order. 


*a.  All  motions  are  to  be  on  notice,  or  order  to  show  causa.  See  Supreme  Court 
Role  25. 

(.  An  application  to  the  court  to  remove  a  mere  technical  difficulty  by  which 
other  parties  cannot  be  afiected,  may  be  made  ex  parte.  Re  Paltereon,  4  Pr.  R.,  34. 

e.  Except  in  the  city  of  New  York,  and  with  the  exception  of  certain  cases 
specified  by  law  in  which  a  motion  may  be  made  at  chambers,  motions  roust  be 
xnade  either  at  a  general  or  special  term.     Bedell  y.  Powell,  3  Code  Rep.,  61 — 63. 

d.  A  motion  for  a  new  trial  and  assessment  of  damages,  under  the  general  road 
law  (Laws  of  1847,  c.  210),  can  only  be  made  at  a  special  term.  In  Re  Fort 
Plain  and  Cooperelown  Plank  Road  Co,,  Ex  parte  Ransom,  3  Code  Rep.,  148. 

e,  A  party  complaining  of  any  proceeding  in  a  cause,  must  embody  all  objec- 
tions then  existing  in  one  motion ;  he  cannot  make  a  separate  motion  for  each 
objection.  Thns  where  a  plaintiff*  moved  to  set  aside  a  demurrer  as  irregular,  and 
failing  IB  that,  moved  to  set  aside  the  demurrer  as  frivolous,  held  that  the  second 
motion  eould  not  be  entertained.    Desmond  v.  Wolfe,  1  Code  Rep.,  49. 

/.  Motions,  except  in  the  firqt  district,  are  to  be  noticed  for  the  first  day^of  the 
term,  and  to  be  accompanied  with  copies  of  the  affidavits,  &c.,  on  which  the  motion 
is  to  be  roade.    See  Supreme  Court  Rule  3^ 

g-  The  particular  grounds  of  a  motion  should  appear  plainly,  either  by  the  no- 
tice of  motion  or  the  affidavits.  Ellis  v.  Jones,  6  Pr.  R.,  296 ;  and  see  Supreme  Court 
Rule  35. 

h.  A  notice  of  motion  cannot  be  so  countermanded  by  the  party  who  has  given 
it,  as  to  deprive  the  opposite  party  of  the  right  of  attending  on  the  day  specified,  and 
having  the  motion  dismissed  with  costs.  Bates  v.  James,  1  Duer,  668.  Approved 
by  all  the  judges  of  the  superior  court. 

t.  Where  a  motion  is  noticed  for  a  day  out  of  an  appointed  term,  it  mnst'^be 
brought  on  on  the  day  specified.  And  where  the  movmg  party  does  not  appear  on 
that  day,  he  is  not  entitled  to  his  motion  by  default  on  a  subsequent  day.  Vernovy  ▼. 
Tauney,  3  Pr.  R.,  360 ;  see  sec.  404. 

j.  If  no  one  appears  to  oppose,  on  proof  of  due  service  of  notice  of  the  motion 
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a.  The  diiliacliDu  belnafd  "an  order"  and  "»  jodgmeni,"  ia  th'u.  Aaonkm 
the  decitioa  of  »  molion,  ajodKraent  «  Ihe  deciaion  of  «  lri»I.  Bt  the  coart,  Parker, 
WalMD,  and  Wrijht,  JJ.,  in  BenlUgv.  Jent;  3  Code  Hep.,  37  ;  King  ».  SUfiri, 
5  Pr.  R.,  30.  The  wardi,  "  rule  and  order,"  in  no  eaaa  meia  a  "  jndgmenL'  TTk 
word,  •' Drier,"  ii  made  lo  exclude  the  idea  of  a  "judgment.''  It  meaaa  the  «ril- 
t«B  direction  of  ■  couTl  or  jadge,  olber  than  a  juilement,  and  not  ioetnded  in  it 
DarrcK  t.  Miller,  3  Code  Rep.,  341. 

b.  The  "  warrant  of  allachment,"  aigned  hy  the  jndfe,  or  hW  allowaace  «■ 
doraed  thereon,  i«  clearly  a  "direction  in  wriliug."  within  (be  above  de6DitioD  of  u 
order.  Corutfia  t.  Datehtr,  1  Code  Rep.  N.  S  ,  49  ;  Bank  of  Laatiniimre  i 
McEif.  7  Pr.  R.,  304;  Mtirgan  ..  Avery.  2  Code  RepL,  91. 

See  note  to  anbdiviiion  G,  of  Mction  307,  p.  464  aalt,  and  no(a  to  aectios  Hi. 
p.  344,  antt. 

%  401.  [358  to  3C2.]  (Amended  1849-1852.)  Befinilion  of 
a  motion.     Motions  ho^o  and  where  made. 

(1.)  An  application  for  an  order  is  a  motioD. 

(2.)  Motions  may  be  made  in  the  first  judicial  district,  U>  a 
judge  or  justice  out  of  conrt,  except  for  a  new  trial  on  the 
merits. 


the  moving  parly  Ja  entitled  lo  the  order  aiked  for  (Supreme  Court  Bolea,  35,  iE,<. 
but  not  more  tlian  ia  aiked  for.  Thna,  if  the  noUee  of  motion  doea  not  etate  thai 
«iMta  will  be  aaked  for,  but  that  Ihe  part;  will  apply  '■  for  rach  other  and  farther 
order  aa  the  court  may  deem  proper,"  it  would  be  deemed  irrernlar  to  take  t^  dr- 
ranlt  an  order  for  the  relief  naked  for  vtitk  ooeta.  Narlhrup  v.  Van  Dtatn,  3  Code 
Bap.)  140.  And,  in  the  court  of  appeala,  an  order  will  not  be  pennitlod  to  be 
taken  by  deftnlt  which  interferea  with  the  power  of  the  oonrt  in  «ntt<^ia|  the 
calendar.  Crain  v.  Ramlty,  4  Tr.  R.,79.  And,  if  even  no  one  appear)  to  oppoae. 
yat  if  the  aerviea,  or  proof  of  aerTice,  ia  inaaffioient,  Ihe  conrt  will  denj  the  motion. 
3  Cainee'  R-,  88. 

e.  When  the  nation  of  motion  eonolnded  by  atating  that  the  moTing  party  ''viT 
aak  for  aneh  further  or  other  relief  aa  Ihe  court  may  grant,"  Cadj,  J.,  aaid,  Belief 
haa  Bomelimea  been  graatad  on  a  notica  aa  general  aa  thia  ;  bnt  t  am  iodiaed  to 
believe  Ihit  it  would  tend  to  prevent  aurpriie,  if  the  court  wonld  not  iiatoi  la  > 
prayer  until  the  petitioner  haa  diicoversd  and  ia  able  to  give  notice  of  vhil  b 
wanta.     Jtfann  v.  Bnoki,  7  Pr.  R.,  457. 

d.  If  it  ia  intended  to  take  any  objection)  to  a  motion  of  a  merely  techDieal  ehar- 
sater,  they  abould  be  niaed  before  the  merili  of  the  motion  ara  gone  into  ;  athmri* 
they  will  heooniidered  aa  waived.    3  Cainea'  R.,  105. 

e.  Although  a  parly  making  a  motion  ia  not  ordinarily  allowed  to  read  affidaiiu 
in  anpport  of  hia  motion,  copiea  of  which  have  Dot  been  aerved,  yet  in  caaea  whan 
tbe  aBidaviti  read  in  oppoaing  a  motion  iatroduoe  new  matter  which  may  operate  ai 
a  anrpiiae  npon  the  moving  party,  he  ia  aometimea  allowed  lo  have  the  motioo  tfaad 
over  for  the  purpoae  of  obtaining  affidarila  to  contradict  or  explain  the  near  nailer 
alleged,  eepecially  when  the  new  matter  ohswea  the  oiovillE  oartT  with  bad  laitl 
iSektrmerhem  v.  Van  Voril,  1  Code  Rep 

/.  Where  a  party  in  hia  notice  of  molic 
apecifio  relief,  or  for  auch  other  or  furthei 
affiird  any  relief  compatible  with  the  focu 
Tuner,  1  California  Rep.,  153. 

g.  It  ia  irregular  to  grant  afGrmativa  i 
raittara  appearing  in  Ihe  oppoaing  papera, 
tunity  lo  anawer.     Garcie  v.  SkeUtti,  3  £ 
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(3.)  Motions  must  be  made  within  the  district  in  which  the 
action  is  triable,  or  in  a  county  adjoining  that  in  which  it  is 
triable,  except  that  where  the  action  is  triable  in  the  first  judi- 
cial district,  the  motion  must  be  made  therein,  (4.)  and  no  mo- 
tion can  he  made  in  the  first  district  in  an  action  triahU  else- 
where.  (5.)  Orders  made  out  of  court,  without  notice,  may  be 
made  by  any  judge  of  the  court,  in  any  part  of  the  State ;  and 
they  may  also  be  made  by  a  county  judge  of  the  county  where 
the  action  is  triable,  except  to  stay  proceedings  after  a  verdict. 

(6.)  No  order  to  stay  proceedings  for  a  longer  time  than 
twenty  days,  shall  be  granted  by  a  judge  out  of  court,  except 
upon  previous  notice  to  the  adverse  party. 

o.  An  opposing  party  ia  Bometimes  allowed  to  amend  a  defect  in  his  proceedings, 
witboat  being  put  to  a  motion  on  his  part.  But  this  is  allowed  only  in  cases  where 
the  court  can  see,  from  the  nature  of  the  case,  that  no  valid  objection  can  be  made 
to  the  amendment  in  case  a  motion  is  specifically  made  for  tliat  purpose.    lb. 

h.  Wheroi  after  a  motion  had  been  heard  and  decided,  it  appeared  that  the  affi- 
davit nsed  to  oppose  did  not  contain  any  jurat  or  signature  of  any  officer  before 
whom  sworn,  leave  was  granted  to  the  party  to  reswear  the  affidavit  8  Pr.  R., 
187  fi.  It  mnst  be  presumed  that  the  judge  was  satisfied  that  the  affidavit  had  in 
fact  been  sworn,  and  that  the  omission  of  the  jurat  and  commissioner's  signature  was 
unintentional  and  the  result  of  accident. 

e.  It  is  the  daty  of  the  respective  attorneys  to  file  the  papers  used  by  them  on  a 
motion,  and  of  the  prevailing  party  to  see  that  the  order  is  entered  conformably  to 
aaoh  decision.     Savafre  v.  Relyta^  1  Code  Rep.,  42. 

d.  A  special  motion  cannot  be  renewed  without  leave  of  the  court  for  that  pur- 
pose obUined.  Mitchell  v.  Allen,  12  Wend.,  290 ;  Dollfua  v.  Froeeh.  5  Hill,  493; 
AlUn  V.  Oibbt,  12  Wend.,  202  ;  Willet  v.  Fayerweather,  1  Barb.,  73  ;  Bellinger 
Y.  Martindale,  8  Pr.  R.,  113  ;  Bowman  v.  Sheldoiit  5  Sand.,  657. 

e.  As  to  costs  on  a  motion,  see  sec.  315  and  note  ;  and  as  to  motions  for  extra 
allowance,  see  sec.  308  and  note;  and  generally,  as  to  motions,  see  Supreme  Court 
Roles  27, 28,  29,  32,  33,  39,  and  40. 

y.  It  seems  the  distinctions  between  orders  and  nou'cnumerated  motions, 
are  abolished  in  suits  commenced  since  the  code  took  effect.  Low  v  Cheney^  1  Code 
Rep.,  29-^39. 

g.  Where  an  order  is  granted  on  a  condition,  the  condition  must  be  performed 
within  twenty^four  hours,  unless  otherwise  expressed  in  the  order.  Sabin  v.  John' 
aan,  7  Cow.,  421. 

h.  An  order  granted  on  payment  of  costs  is  a  conditional  order,  and  it  is  of  no 
force  unless  the  costs  be  paid  instanter,  t.  e.  within  twenty-four  hours ;  and  the 
party  who  is  to  pay  costs  must  seek  out  the  other  party  to  make  a  tender  of  the 
coata.  Pugoley  v.  Fan  Allen,  18  Johns.  R.,  352.  And  be  must,''at  his  peril,  take 
notice  of  the  order  of  the  court,  without  waiting  to  be  served  with  a  copy  of  the 
order.  Willink  v.  Renwiekf  22  Wend.,  608.  And  if  the  party  neglect  to  pay  the 
costs  on  demand,  the  other  party  may  proceed  as  if  no  such  order  had  been  made. 
PugaUy  v.  Van  AlUn,  18  Johns.  R.,  352. 

i  Where  an  order  requires  an  act  to  be  done,  and  costs  to  be  paid,  the  payment 
«f  oosta  is  not  a  condition  precedent  to  the  doing  the  act    4  Sand.,  647. 

j.  After  an  order  of  the  court  in  a  cause,  a  further  order  of  a  judge  at  chambers 
on  the  same  sobjeot  is  irregular.  Stanoburv  v.  Durtll,  1  Johns.  C,  396.  Sea  Su- 
preme Court  Rulea  27,  28, 38,  82. 
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u.  The  amendment  of  1859  is  the  ineertioii  of  the  worde  printed  in  it^c 

b.  This  tection  it  a  reyiiton  and  inbetitate  for  eection  51,  in  the  jadieiarf  act  of 

1847.  It  extendi  the  territor  at  limits  within  which  a  motion  may  be  made,  ao  aa  to 
embrace  the  entire  district  in  which  the  action  is  triable.  And  it  ia  plain  thai  aaeb 
extension  was  the  only  object  of  the  reTtsion.     Gould  y.  Ckapin,  4  Pr.  R.,  185. 

c.  This  section  (401)  does  not  apply  to  suits  existing  at  the  time  of  the  raasage 
of  the  code,  nor  to  a  special  statutory  proceeding.  In  re  Hiek*9  WUl,  5  FT.  R., 
316 ;  2  Code  Rep.,  128. 

Note  to  elauoe  1  of  tkio  oeetion, 

d.  The  application  to  have  costs  of  an  appeal  from  a  decree  of  a  snrrogate  taxed, 
is  not  an  application  for  an  order  within  section  401.  Brock  way  t.  Jewett,  16 
Barb.,  590. 

e.  An  appeal  pursuant  to  section  349,  is  a  motion.     Satage  t.  Borrow,  2  Code 
I                                Rep.,  57. 

/.  An  spplication  for  judgment  pursuant  to  aection  247,  ia  a  motion.  Roberto 
▼.  Clark,  10  Pr.  R.,  415. 

g.  The  review  of  a  decision  of  a  single  justice,  by  a  rehearing  at  fpeaeral  term, 
was  held  to  be  a  ^*  motion,"  within  the  definition  of  this  section.  Vam  Wfck  v. 
Alliger,  I  Ckxle  Rep.,  6a 

h.  In  one  case  it  was  said,  that  the  application  for  judgment,  on  (ailare  to  answer, 
under  section  246,  was  not  a  moiioo,  but  was  more  in  the  nature  of  a  trial,  or  assess- 
ment for  damajtes.  Anon.,  1  Code  Rep.,  82.  And  the  aame  was  held  <if  an  appli- 
cation  for  judgment  under  section  247.  Joneo  v.  Bentley,  3  Code  Rep.,  37 ;  4  Pr. 
R.,  335 ;  king  v.  Stafford,  5  i6.,  30. 

JViofe  to  elauoe  3  of  thi§  oeetion, 

t.  The  county  in  which  an  action  is  triable,  is  the  county  in  which  the  Teone  is 
laid ;  that  is,  the  county  named  as  the  place  of  trial  in  the  complaint.  Gomld  v. 
Chapifij  4  Pr.  R.,  185. 

j.  The  reasonable  construction  to  be  given  to  the  phrsse,  "  the  oonnty  where 
the  action  is  triable,*'  includes  any  county  in  which,  according  to  sections  123, 124, 
and  125,  the  plaintiff*  is  at  liberty  to  have  the  action  tried.  Beebleo  t.  Rogero^  5 
Pr.  R.,  208. 

k.  Where  no  copy  of  the  complaint  has  been  served,  and  no  complaint  has  been 
filed,  the  defendant,  for  the  purpose  of  moving,  is  at  liberty  to  regard  the  oooaty 
in  which  the  summons  states  the  complaint  will  be  filed,  as  the  county  in  which  the 
action  is  triable.    Johnoton  v.  Bryan,  1  Code  Rep.,  N.  S.,  46. 

2.  Actions  triable  in  Brie  county,  require  all  motions  in  relation  to  them  to  bs 
made  in  the  8th  district,  as  there  are  no  counties  out  of  that  district  adjoining  Erie. 
Ingleheart  v.  Johnoton,  6  Pr.  R.,  80.  The  defendant's  counsel  soppoaes  the  trse 
reading  of  section  401,  to  be,  that  the  motion  must  be  made  in  the  district  in  wbidk 
the  action  is  triable  or  in  a  county  adjoining  that  in  which  it  is  triable,  or  in  a  coasty 
adjoining  such  district.  I  think,  however,  the  antecedent  to  the  pronoun  *tkat' 
in  the  passage  in  question  is  *  county,^  and  means  the  same  aa  if  the  sentence  hid 
been  **  or  in  the  county  adjoining  the  county  in  which  it  is  triable.'*    lb.,  Welles,  J. 

m.  This  clause  applies  only  to  motions  on  notice.  Peebleo  v.  Rogero,  5  Pr.  R,  306. 

n.  All  motions  in  the  supreme  court,  and  all  suits  and  proceedinga  in  equitf  ia 
said  court,  arising  in  the  county  of  Orleans,  may  be  brought  to  a  hearing  at  say 
special  or  general  term  of  said  court  in  the  county  of  Erie,  in  the  aame  manner  tf 
though  the  said  county  of  Erie  was  adjoining  the  said  county  of  Orleana.    Laws  of 

1848,  oh.  35,  p.  47. 

Note  to  elauoe  4  of  tkio  oeetion, 

0.  The  special  or  general  terms  of  the  supreme  court  in  the  first  judicial  disliiet 
have  no  jurisdiction  to  hear  a  motion  in  an  action  triable  in  another  district  Hinrif 
T.  Clark,  10  Pr.  R.,  415. 

p.  The  fair  import  of  this  section  is  that  no  motion  shall  be  made  in  the  first 
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trict,  in  a  cauie  in  which  the  plaoe  of  trial  ia  io  another  diatriet    Canal  Bank  y. 
HarHs,  10  Pr.  R.,  192. 

a.  The  county  in  which  a  motion  ahonld  be  made  is  not  a  question  of  jnrisdic- 
ttoD.     Oilier  ▼.  Hoyt,  7  Pr^  265. 

Note  to  clauu  5  of  iMb  tection. 

k.  The  term  **  the  court "  means  the  court  in  which  the  action  is  pending* 
Mann  y.  Tyler,  1  Code  Rep.,  N.  S.,  383  ;  6  Pr.  R.,  236. 

Note  to  clause  6  of  thU  section. 

e.  A  county  judge  has  power  to  make  an  order  staying  proceedings  on  a  judg- 
ment entered  upon  a  report  of  referees,  but  not  to  stay  proceedings  after  yerdict 
This  section  evidently  intended  to  restrict  the  word  verdict  to  the  finding  of  a  jury. 
{Otis  y.  Spencer,  8  Pr.  R.,  171).    Welles,  J. 

d.  In  the  case  of  The  Steam  Navigation  Co.  y.  Weed  (8  Pr.  R.,  49),  the  issues 
ivere  tried  before  a  referee,  who  reported  in  fayor  of  the  defendants.  Judgment  was 
entered  on  this  report  Subsequently  the  plaintifis  served  a  notice  of  appeal ;  and 
an  order  was  made  by  a  justice  of  the  supreme  court  out  of  court,  staying  defendant's 
proceedings  on  the  judgment  pending  the  appeal.  The  order  was  made  without 
notice  to  the  defendants.  On  motion,  Harris,  J.,  set  aside  the  order,  saying,  <<  The 
oonrt  may,  if  it  think  fit,  make  an  order  (staying  the  proceedings)  without  requiring 
notice  to  die  adverse  party ;  but  when  the  application  is  made  to  a  judge  out  of 
court,  the  most  he  is  authorized  to  do  is  to  make  an  order  that  the  adverse  party 
show  cause,  before  himself  or  some  other  judge,  or  some  court  having  authority  to 
entertain  the  application,  why  the  proceedings  should  not  be  stayed  until  the  case 
can  be  beard  and  decided  upon  the  appeal,  and  staying  proceedings  in  the  mean 
time.  The  last  paragraph  of  the  401st  section  of  the  code  is  as  applicable  to  such  an 
order  as  any  other.  The  order  staying  proceedings  in  this  case,  therefore,  was  un- 
antborized.*' 

e.  No  judge  has  the  right  arbitrarily  to  make  an  ex  parte  order  staying  proceed- 
ings in  an  action  for  a  given  period,  or  twenty  days  (s.  401).  The  stay  should  al- 
ways be,  until  the  party  obtaining  it  can  nwke  some  other  application  for  relief. 
Chubbuek  y.  Morrison,  6  Pr.  R.,  367,  Harris,  J. ;  and  in  Sales  y.  Woodin,  8  Fr.  R,, 
350,  the  same  judge  (Harris)  held,  that  an  order  to  stay  proceedings  to  render  it 
effiMtnal,  most  be  accompanied  by  a  notice  of  motion.  An  order  to  stay  proceedings 
for  a  given  number  of  days  is  never  proper.  It  should  always  be  limited  by  the 
time  when  the  party  can  make  application  for  the  relief  he  seeks.  In  one  ease, 
Langdon  y.  Wilkes,  1  Code  Rep.N.  S.,  10,)  it  was  held  by  King,  J.  that,  several 
orders  each  staying  the  proceedings  for  less  than  twenty  days,  but  collectively  more 
than  twenty  days  might  be  made.  That  case  was  cited  in  the  superior  court ;  and 
per  Duer,  J.,  **  I  cannot  follow  the  decision  that  has  been  cited ;  the  meaning  of  the 
code  is  that  there  shall  be  no  stay  of  proceedings  beyond  twenty  days,  except  upon  no- 
tice to  the  adverse  party ;  and  whether  a  stay  exceeding  the  time  limited  be  granted 
by  a  single  order  or  by  successive  orders,  is  immaterial.  The  intent  of  the  provision 
is  as  much  violated  in  the  one  case  as  in  the  other,  nor  do  the  words  force  us  to 
adopt  a  dififereut  construction.  A  second  order  extending  the  stay  twenty  days  be- 
yond the  twenty  first  allowed,  is  as  truly  an  order  to  stay  proceedings  for  a  longer 
time  than  the  code  permits,  as  a  single  order  for  forty  daya"  Anon.,  5  Sand.,  656 ; 
and  in  Sales  y,  Woodin  (8  Pr.  R.,  349).  where  a  defendant  obtained  two  consecutive 
ex  parte  orders^  simply  *'  that  the  plaintifi'^s  proceedings  be  stayed  twenty  days,'* 
on  applying  ex  parte  for  a  third  order  to  the  like  effect,  Harris,  J.,  observed, 
"Snob  practice  is  a  dear  violation  of  the  spirit  if  not  the  letter  of  section  401. 
The  obvious  intention  of  the  legislature  was  that  the  power  of  a  judge  to  arrest  the 
proceedings  of  a  party  by  an  ex  parte  order  should  be  limited  to  twenty  days.  To 
efieet  a  stay  for  a  longer  time  by  a  series  of  orders  each  by  itself  within  the  statutory 
limit,  but  in  the  aggregate  exceeding  that  limit,  is  but  an  evasion  of  the  statute.  It 
is  bat  an  attempt  to  accomplish  indirectly  what  could  not  be  done  directly. ''J 

/.  A  motion  in  arrest  of  judgment  cannot  be  made  at  chambers.  (J)uel  r.Agan^ 
1  Code  Rep.,  134),  nor  can  a  motion  for  a  new  trial.  Lusk  y.  Lusk^  3  Code  Rep., 
113  ;  Cfraham  v.  MiUiman,  4  Pr.  R.,  435. 
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a.  Ad  order  eztendiog  the  time  to  make  a  case  or  ezeeptioni  is  not  per  «e  a  stay 
of  prooeediDgs,  and  this  claaae  of  the  eection  does  not  apply  to  socli  an  order. 
Thompion  v.  Bhftehard,  1  Code  Rep.,  105 ;  Huffy.  Benneit,  2  ib.  139. 

b.  An  order  extending  the  time  to  answer  was  held  not  to  be  a  stay  of  proceed- 
ings.   Wileoek  ▼.  CuriU,  1  Code  Rep.,  96. 

c.  An  order  of  a  judge  staying  proceedings  cannot  be  treated  as  a  nullity  on  the 
ground  that  it  was  iroprovidently  granted,  or  improperly  or  frandalently  obtained. 
(Harris  v.  Clark,  10  Pr.  R..  416.)  The  proper  remedy  is  to  move  to  have  it  Tacated. 
{Hempstead  v.  Hempeteadf  7  Pr.  R.,  8.)  There  are  dicta  to  the  effect  that  an  ott- 
der  of  a  jadge  staying  the  proceedings  more  than  twenty  days  may  be  treated  as  a 
nullity  (Anon.,  5  Sand.  656 ;  Salee  r.  Woodin^  8  Pr.  R.,  349 ;  Hvff  ▼.  Bennett, 
2  Code  Rep.,  139);  and  in  Traver  v.  Silvernail  (9  Code  Rep.,  96),  where  the 
plaintiff  disregarded  the  order  of  a  county  jadge  staying  the  proceedings,  and  en- 
tered judgment^  Parker,  J.,  held  the  judge  had  no  power  to  stay  the  'proceedings, 
and  that  the  plaintiff  was  not  irregular  in  disregarding  the  order. 

§402.  [363.]  (Amended  1849.)    Notice  of  motion. 

When  a  notice  of  a  motion  is  necessary,  it  most  be  served 
eight  days  before  the  time  appointed  for  the  bearing ;  bnt  the 
court  or  judge  may,  by  an  order  to  show  cause,  prescribe  a 
shorter  time. 

d.  Rule  33  of  Supreme  Court  Rules,  in  Appendix,  requires^non -enumerated  motioai 
except  in  the  first  district,  to  be  noticed  for  the  first  day  of  the  term  or  sitting,  unka 
sufficient  cause  shall  be  shown  for  the  omission ;  and  then  a  motion  may  be  notiosd 
for  a  day  in  term  special  other  than  the  first,  but  sufficient  excuse  must  appear  upon 
the  moving  papers.     Whipple  v.  WilliamSy  4  Pr.  R.,  28. 

e.  The  first  part  of  this  rule  does  not  apply  to  motions  made  on  the  regular  notice 
of  8  daya  Lakey  v.  Cogswell^  3  Code  Rep.,  116.  The  last  part  of  rule  32  of  the 
rules  of  the  supreme  court  was  held  tc^e  Inconsistent  with  section  401  (tf*  the  code. 
lb. 

f.  By  a  rule  of  the  court  of  common  pleas  for  the  city  and  county  of  New  York 
-(■ee  Appendix,  and  2  Code  Rep.,  ]38)>  it  is 

Ordered^  That  orders  to  show  cause  on  non-enumerated  motions  will  not  beroaf* 
ter  be  granted,  except  upon  affidavit  showing  the  necessity  of  making  the  time  of  bo- 
tice  shorter  than  is  required  in  the  code ;  and  where  such  order  is  returnable  on  any 
other  day  than  the  first  day  of  the  special  term,  the  reason  therefor  must  be  stated  in 
the  affidavits  on  which  the  motion  is  founded. 

g.  ''Can  a  judge  at  chambers  make  an  order  prescribing  a  shorter  notice  thsn 
«ight  days  of  a  motion  not  to  be  heard  before  him  ? ''  Harris,  J.,  in  Merriti  v.  SUenm^ 
6  Pr.  R.,  350.  In  that  case,  the  plaintifi)  having  obtained  the  report  of  a  referee  in 
his  favor,  he  on  the  22d  of  August  obtained  an  order  from  the  recorder  of  Tkoy,  re- 
quiring the  defendant  to  show  cause  on  the  26th  of  August,  at  a  special  term  of  the 
supreme  court,  why  the  report  ehould  not  be  confirmed.  The  defendant  ofajeetcd 
that  no  sufficient  notice  of  motion  had  been  given ;  and  Harris,  J.,  sustained  the  ob- 
jection on  the  ground  that  only  the  court  or  the  judge  before  whom  a  motion  is  to  be 
made,  aan  make  an  order  reducing  the  length  of  the  notice  of  motion,  and  that  if  the 
application  is  not  to  be  made  before  a  judge  out  of  court,  then  no  judge  out  of  oourt 
can  make  the  order  to  show  cause. 

A.  Semble,  This  section  gives  no  authority  to  shorten  the  notice  of  a  motion,  pur- 
auant  to  section  247.    L^erte  v.  Snediker,  1  Abbott,  41. 

See  sections  412,  413. 

§  403.  [364.]  In  actions  in  supreme  oourt  j  ootmiy  Judge 
fnay  act  at  chcmbers.    Sis  orders^  how  reviewed. 

In  an  action  in  the  supreme  court,  a  county  judge,  in  addi- 
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tion  to  the  powers  conferred  upon  him  by  this  act,  may  exer- 
cise, within  his  county,  the  powers  of  a  judge  of  the  supreme 
court  at  chambers,  according  to  the  existing  practice,  except  as 
otherwise  provided  in  this  act.  And  in  all  cases  where  an  or- 
der is  made  by  a  county  judge,  it  may  be  reviewed  in  the  same 
manner  as  if  it  had  been  made  by  a  judge  of  the  supreme 
court. 

a.  This  section  is  identical  with  section  364  of  the  code  of  1848,  and  per  Harris, 
J.>^ Parker,  J^  it  is  said,  ooncnrrin;, — Section  364  (now  403)  does  not,  as  has  been 
supposed,  enlarge  the  powers  of  the  county  judge.  Merritt  y.  Sloeum,  1  Code  Rep., 
68. 

6.  Every  county  judge  within  the  county  in  which  he  shall  have  been  electedf 
shall  have  power,  and  it  shall  be  his  duty,  to  perform  all  such  duties,  and  to  do  all 
auch  acts  when  not  holding  a  county  court,  as  might  have  been  done  or  performed 
by  the  laws  in  force  on  the  12th  of  May,  1847,  by  the  judges  of  the  common  pleas, 
or  by  any  one  or  more  of  them,  at  chambers  or  otherwise,  when  not  holding  court, 
or  by  any  such  judge  being  of  the  degree  of  counsellor  of  the  supreme  court,  and 
acting  at  a  supreme  court  commiasioner.  2  R  S.,  4  ed.,  385,  s.  24 ;  Laws  of  1847, 
ch.  470,  s.  27. 

e.  A  county  judge  has  power  independent  of  the  code  to  grant  an  order  extending 
the  time  to  anawer.  There  is  nothing  in  any  part  of  the  code  which  takes  away 
any  of  the  powers  given  to  county  judges  by  the  27th  section  of  the  judiciary  act  of 
1847,  except  that  part  of  section  401  which  enacts  that  *'  motions  must  be  made 
within  the  district,"  &c.  And  this  clause  most  be  understood  as  applying  exclu- 
sively to  motions  made  upon  notice.  Peeble9  v.  Roger»t  5  Pr.  R.,  208 ;  3  Code 
Rap.,  215. 

d.  Although  a  county  judge  must  perform  his  official  dntiea  within  his  oounty, 
yat  his  acta  when  done  may  have  effect  in  any  and  all  parts  of  the  State.    Ih. 

c.  The  case  of  PeebU  «v.  Rogerty  was  not  concurred  in  by  Harris,  J.,  in  Chttbbuek 
V.  Iforrtsofi,  6  Pr.  R.,  367 ;  and  it  was  there  held  that  a  county  judge  has  no  au- 
thority to  make  an  order  staying  proceedings,  in  an  action  pending  and  triable  in  an- 
other oounty. 

/.  Where  the  place  of  trial  mentioned  in  the  complaint  was  the  city  and  county 
of  Kew  York,  and  a  county  judge  of  the  county  of  Kings  had  granted  an  injunction 
order,  on  motion  to  vacate  such  order  the  court  said,  **  Section  218  says  the  order 
may  be  made  by  *'  a'^  oounty  judge,  using  the  indefinite  article  ;  and  section  403  de- 
fioec  what  county  judge  is  intended  ;  and  from  that  it  appears  it  must  be  a  county 
judge  of  the  oounty  in  which  the  action  is  triable :  that  being  so,  the  injunction  order 
in  this  case  is  a  nullity.    Eddy  v.  Howlett,  2  Code  Rep.,  76. 

g.  "Where  a  oounty  judge  makes  an  order  in  an  action  pending  in  the  supreme 
court,  he  acts  as  a  justice  of  that  court  at  chambert),  and  his  orders  are  to  be  reviewed 
in  the  same  manner  as  an  order  at  ohambera.  Conklin  ▼.  Duteher,  I  Code  Rep. 
K.  S.,  49. 

h.  Where  an  order  was  granted  by  a  county  judge,  giving  a  respondent  ten  days 
further  time  to  serve  an  affidavit  on  an  appeal  from  a  justice's  court,  held,  that  he 
had  power  to  make  such  order.     Truax  v.  Clute,  7  Leg.  Oba.,  163. 

See  Rules  of  New  York  Common  Pleas,  in  Appendix. 

§404.  [365.]  (Amended  1849.)  In  ahseticey  <&c.y  of  judge 
at  chamiersy  motion  may  he  transferred  hy  him  to  anotlier 
judge. 

When  notice  of  a  motion  is  given,  or  an  order  to  show  cause 
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IB  retnrnable  before  a  judge  ont  of  conrt,  and  at  the  time  fixed 
for  the  motion  he  is  absent  or  unable  to  hear  it,  the  same  may 
be  transferred,  by  his  order,  to  some  other  jndge,  before  whom 
the  motion  might  originally  have  been  made. 

a.  *'  Id  the  first  diitrict,  all  motions  notioed  for  hearing  at  chambers,  not  heard 
on  the  day  for  which  they  are  noticed,  in  eonseqnenee  of  the  inability  of  the  oonrt 
to  hear  the  same,  stand  over,  as  a  matter  of  conrse,  until  the  next  dayi  nnleaa  a  dif- 
ferent disposition  should  be  made  by  the  direction  of  the  jud^re,  or  the  consent  of 
parties."    Mathis  ▼.  VaU,  10  Pr.  R.,  458,  Gierke,  J. 

If  a  jndge  t<  abtent,  how  can  the  motion  be  transferred  by  his  order  ? 

§  405.  [366.]  (Amended  1849.)  Enlarging  time  far  pro- 
ceedinga  in  an  action. 

The  time  within  which  any  proceeding  in  an  action  must 
be  had,  after  its  commencement,  except  the  time  within  which 
an  appeal  must  be  taken,  may  be  enlarged,  upon  an  affidavit 
showing  grounds  therefor,  by  a  judge  of  the  court,  or  if  the  ac- 
tion be  in  the  supreme  court,  by  a  county  judge.  The  affidavit, 
or  a  copy  thereof,  must  be  served  with  a  copy  of  the  order,  or 
the  order  may  be  disregarded. 

This  section  is  identical  with  section  366,  in  the  code  of  1848. 

&.  In  an  action  commenced  prior  to  1st  July,  1848»  decided  under  the  code  of 
1848,  sections  362-366,  it  was  said,  that  under  the  former  practice,  an  order  to  en- 
large the  time  to  make  a  case  or  bill  of  exceptions,  was  inyariably  granted  ejr  parity 
and  witbont  an  affidavit,  the  jndge  who  tried  the  cause  acting  from  his  own  knowl- 
edge of  the  facts  and  questions  of  law  arising  in  the  caa^ ;  section  366  (code  of  1848) 
allowing  an  order  to  be  disregarded  unless  the  affidavit  on  which  it  was  granted,  or 
a  copy  thereof,  be  served  with  a  oopy  of  the  order,  is  ioapplicable  to  an  oraer  to  en- 
large the  time  to  make  a  case  or  bill  of  exceptions,  tphen  the  order  t«  gremted  bff 
the  judge  who  tried  the  caute,  Thompeon  ▼.  Blanehard,  1  CSode  Rep.,  105.  Bat 
if  such  an  order  be  made  by  a  judge  other  than  the  judge  who  tried  the  cause,  the 
requirementi  of  sections  405  aud  401,  snbd.  3,  must  be  complied  with,  and  a  copy  of 
the  affidavit  must  be  served  with  the  order.  lb.  And  Savage  v.  Relyea,  I  Coda 
Rep.,  42;  3  Pr.  R.,  276. 

c.  A  judge  at  chambers  cannot  extend  the  time  to  make  a  case  after  the  tea 
days  have  expired.  The  party  must  apply  to  the  court,  on  notice.  Doty  v.  Brown, 
3  Pr.  R.,  375 ;  2  Code  Rep.,  3. 

d.  The  provision  in  this  section  requiring  the  affidavit  on  which  the  order  is  made, 
or  a  copy  thereof,  to  be  served  with  a  copy  of  the  order,  relates  only  to  orders  granted 
in  actions  enlarging  the  time  within  which  any  proceeding  may  be  had,  and  doei 
not,  therefore,  apply  to  an  order  under  section  292.    Green  v.  BuUard^  8  Pr.  & 
315. 

e.  An  order  for  time  to  make  a  case  and  bill  of  exceptions,  is  not  a  stay  of  pro- 
ceedings ;  therefore  a  judge  other  than  the  judge  who  tried  the  cause  may  make  aa 
order  ex  parte,  giving  a  party  thirty  days  to  make  a  case  and  bill  of  excepUons. 
Huff  V.  Bennet^  2  Code  Rep.,  139 ;  2  Sand.,  703.  And  see  Thompoon  v.  BUmchari^ 
1  Code  Rep.,  105. 

/.  An  order  granted  ex  parte  under  this  section,  need  not  be  entered  with  the 
clerk.     Savage  v.  Relyea,  3  Pr.  R.,  276 ;  1  Code  Rep.,  42. 

g.  It  haa  been  suggested  that  this  section  (405)  should  be  read  in  connsetioii 
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with  aeotioQ  173  of  the  oodo  of  1849  (now,  to  8abttanoe,  Mction  174),  and  as  limit- 
ing the  powers  conferred  by  that  section.  Crittenden  ▼.  Adame,  3  Code  Rep.  145, 
and  note  to  section  173  of  the  code. 

a.  It  seems  that  omittincf  to  inclode  a  copy  of  the  jurat  in  the  copy  of  affidayit 
serred,  does  not  render  the  proceedings  irregalar.  Graham  7.  MeCoun^  I  Code 
Rep.  N.  S.,  43. 

See  Snpreme  Court  Rule  30. 


Chapter  IX. 
ErUiUing  Affidavits. 

SiCTioN  406.    Affidavits  defectively  entitled,  valid. 

§  406.  [367.]  Eciatrng  suits.  Affidavits  defecti/oely  enti- 
(led J  valid. 

It  shall  not  be  necessary  to  entitle  an  affidavit  in  the  action ; 
bat  an  affidavit  made  without  9  title,  or  with  a  defective  title, 
shall  be  as  valid  and  effectual  for  every  purpose,  as  if  it  were 
duly  entitled,  if  it  intelligibly  refer  to  the  action  or  proceeding 
in  which  it  is  made. 

This  section  is  identical  with  section  367,  in  the  code  of  1848. 

6.  **  This  provisbn  relates,  I  suppose,  to  the  naming  of  the  parties,  and  not  the 
name  of  the  court  in  which  the  matter  is  pending,  or  the  proceedings  is  to  ba  had." 
Per  Bronson,  Ch.  J.,  in  Cliekman  v.  Cliekman,,  1  Code  Rep.,  98.  And  where  an 
affidavit  was  entitled  snpreme  court,  instead  of  oonrt  of  appeals,  the  court  of  appeals 
hetd  it  to  be  defective.    lb,  ^ 

e.  An  affidavit  entitled  in  the  "  county  court,''  for  a  motion  for  retaxation  of 
cosis,  &c.,  in  proceedings  for  "  forcible  entry  and  detainer,''  commenced  before  a 
coonty  judge,  and  brought  into  the  snpreme  court  by  certiorari,  comes  withiu  tbb 
section  and  is  sufficient.    People  v.  Townsend^  6  Pr.  R.,  178. 

d.  On  a  motion  to  vacate  an  order,  where  the  affiiavits  intelligibly  refer  to  the 
action,  an  objection  that  the  affidavits  are  entitled  in  the  wrong  court  will  be  disre- 
garded.    Blake  v.  Loey,  I  Code  Rep.  N.  S.,  406. 

e.  The  entitling  an  affidavit,  made  before  the  action  is  commenced,  in  a  suit 
(which  under  the  former  practice  was  fatal),  may  now  be  disregarded,  uodi*r  s.  176 
of  the  code,  as  not  afTectiug  the  substantial  rights  of  the  adverse  party.  Pindar  r. 
Black,  2  Code  Rep.,  53. 

/.  This  section  does  not  apply  to  a  notice  of  motion.    1  Code  Rep.,  98. 

r.  This  section  does  not  apply  to  proceedings  on  mandamus.  The  People  v. 
Dikeman,  7  Pr.  R.,  124. 

k.  The  iitU  of  an  affidavit  erohraees  the  name  or  style  of  the  court,  as  well  as 
the  names  of  the  partiesi  Hence  an  error  in  the  name  of  the  court,  when  it  is  cer- 
tain that  the  opposite  party  has  not  been  misled  by  it.  is  to  be  disregarded.  Bow- 
man V.  Sheldon^  5  Sand  ,  657.  And  where  it  was  objected  to  an  affidavit  that  it 
was  entitled  in  the  eupreme  instead  of  the  euperior  court,  and  it  was  admitted 
tbeie  was  no  other  suit  between  the  parties,  the  court  said,  **  Following  the  words  of 
the  code,  I  think  I  am  bound  to  say  that  this  affidavit  is  just  as  valid  aud  effiwiaal 
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am  if  it  were  duly  entitled.  Ae  thie  is  the  only  enit  between  the  partiei^  the  pltiBtiff 
oonld  not  have  been  mieled  by  the  error  in  the  name  of  the  conrt  He  knew  at 
once  that  it  was  a  clerical  miaUke.  He  knew  that  the  affidavit  refen  tothii  aelioo, 
and  was  meant  to  be  used  in  rapport  of  this  motion.  I  cannot  regard  the  ohsenrir 
tions  of  Bronson,  J.,  in  Cliekman  v.  Cliekman  (1  Corns.,  610),  as  a  positiTe  dedwm 
of  the  oonrt  of  appeals,  for  in  that  case  the  error  in  the 'name  of  the  ooort  was  ia 
the  notioe  as  well  as  in  the  affidavit,  and  it  was  truly  said  that  snch  an  error  is  not 
helped  by  the  code.  Here  the  notice  is  correct,  and  by  its  accuracy  demoostntai 
and  corrects  the  mistake  in  the  affidavit  to  which  it  refers.  Nor  can  I  oonseat  ton 
narrow  a  construction  of  section  406  as  to  limit  its  application  to  the  cases  ia  which 
the  error  or  defect  is  in  the  names  of  the  parties.  The  title  of  an  affidavit,  I  think, 
embraces  its  entire  heading,  that  is,  the  name  or  style  of  the  court  as  well  as  the 
names  of  the  parties  ;  and  to  give  effi)Ot  to  the  intention  of  the  legislaturB,  the  woidf 
defective  title  must  be  understood  iu  their  broadest  sense  ;  that  is,  as  equally  apply- 
ing whether  the  title  be  inaccurate  as  merely  incomplete,  or  as  positively  enenaon. 
The  plain  meaning  of  the  code,  it  seems  to  me  is^  that  an  affidavit  is  in  all  oaaei  to 
be  deemed  sufficient  as  to  its  form  which  refers  intelligibly  to  the  action  or  prooeed- 
ing  in  which  it  is  made ;  and  the  question  as  to  ita  admissibility  is,  therefore,  aetUed 
when  the  court  is  satisfied  that  the  party  upon  whom  it  was  served  could  not  hare 
been  misled."     /6.,  per  Duer,  J. 


Chapter  X. 

Computation  of  Time. 

Section  407.    Time,  how  computed. 

§  407.  [368.]    JExisting  suits.    Time,  how  computed. 

The  time  within  which  an  act  is  to  be  done,  as  herein  pro- 
vided, shall  be  computed  by  excluding  the  first  day  and  includ- 
ing the  last.    K  the  last  day  be  Sunday,  it  shall  be  excluded. 

a.  In  the  computation  of  time,  upon  service  of  notice  of  trial  i  the  day  of  serrioa 
is  excluded,  and  the  first  day  of  term  is  included.  This  section  establisfaes  a  geoeral 
rule  in  such  a  case,  notwithstanding  the  language  in  section  256.  Eaeten  v.  Clem- 
berlain^  3  Pr.  R.,  412 ;  Dayton  v.  Mclntyre^  3  Code  Rep.,  164;  5Pr.  R.,  117. 

b.  Where  an  order  was  granted,  giving  a  respondent  ten  days  further  time  to 
serve  an  affidavit  on  an  appeal  from  a  justice's  conrt,  and  snch  order  was  dated 
and  served  1st  March,  1849,  and  the  affidavit  was  not  served  nntil  Monday,  the 
12th,— held,  that  the  affidavit  was  served  in  due  time.  TVnar  v.  CimU,  7  U^ 
Ohs.,  163. 

e.  A  notioe  served  on  Saturday,  for  Monday,  is  not  a  notioe  of  two  days.  W^ 
pie  V.  Willianu,  4  Pr.  R.,  28.  Sunday  should  be  excluded  in  computing  time, 
where  the  notice  is  less  than  a  week.  lb.  But  in  King  v.  Dowdall,  2  Sand.  131, 
the  conrt  said,  We  know  of  no  rule  or  principle  by  which  Sunday  ia  to  be  exdaded 
from  the  computation,  where  it  is  an  intermediate  day,  and  we  supposed  the  Iswoa 
the  subject  was  settled.  The  law  is  established  here,  that  Sunday  must  be  conpa- 
ted,  when  it  is  an  Intermediate  day.  And  per  Hand,  J.,  Nor  is  Sunday  to  be  enlQ- 
ded  in  the  computation,  exoept  in  those  oases  where  an  act  is  to  be  performed  withia 
a  certain  length  of  time,  and  the  last  day  for  performance  fiklls  on  a  Sttnday»  and 


§  408.]  NOTICES. — SERVICE    OF    PAPEftS,  ETC.  607 

nol  when  that  day  merely  interyenei  the  notice  and  the  time  when  an  act  is  to  be 
done  on  a  specified  day.    Ea»ton  ▼.  Chamberlifij  3  Pr.  R.,  412. 

a.  The  407th  section  prescribes  the  manner  of  compnting  time,  in  all  oases 
where  any  act  is  to  be  done  within  a  limited  time.  That  is,  the  first  day  (of  service) 
is  excluded  and  the  last  day  incladed.  Therefore,  a  five  days'  notice  served  on  Wed- 
nesday  for  the  foUowinfir  Mondayi  is  a  good  fire  days'  notice.  The  intervening  San- 
day  cannot  be  exelnded.  Where  the  last  day  falls  on  Sunday,  the  day  following  is 
the  last  day  of  limitation.    (See  3  Pr.  R.,  412.)     Taylor  v.  Corbiere^  8  Pr.  R ,  385. 

b.  Where  an  act  is  to  be  done  afler  the  expiration  of  thirty  days,  it  cannot  be  per- 
formed until  the  31st  day.    Judd  v.  Fulton,  4  Pr.  R.»  298. 

e.  An  order  granting  additional  time,  does  not  commence  to  mn  antil  the  time 
thereby  extended  would  have  expired  had  no  order  been  made.  Sehenck  v.  MeKie^ 
3  Code  Rep.,  24 ;  4  Pr.  R.,  247.  Thas,  where  the  time  to  answer  would  have  ex- 
pired on  the  6th  of  October,  and  on  the  Ist  of  October  an  order  was  made  for  twenty 
days  additional  time  to  answer,  it  was  held,  that  the  time  to  answer  was  thereby 
extended  until  the  28th  of  Ootober.    lb, 

d.  As  to  computing  time  for  poblication  of  legal  noticee,  see  section  425  of  this 
code. 


Chapter  XI. 
Notices^  andJUmg  a/ad  service  of  papers.^ 

ECTioN  ^    .  I  j^^j^jgg  g^^  other  papers,  how  served  on  party  or  attorney. 

.^/  >  When  and  how  served  by  mail. 

412.  Double  time  when  served  by  mail. 

413.  Notice  of  motion,  dtc,  when  personally  served. 

414.  Where  papers  need  not  be  served  on  defendant. 

415.  Service  of  papers  on  non-resident 

416.  Summons  and  pleadings  to  be  filed. 

417.  Service  on  attorney. 

418.  When  this  chapter  does  not  apply. 

§  408.  [369.]    Ecistmg  suits.    Notices^  (&c,^  h/no  served. 

Notices  shall  be  in  writing ;  and  notices  and  other  papers 
may  be  served  on  the  party  or  attorney,  in  the  manner  pre- 
scribed in  the  next  three  sections,  where  not  otherwise  pro- 
vided by  this  act. 

«.  The  words  '*  party  or  attorney  "  do  not  include  the  *'  clerk."  See  note  to  seo- 
tions327  and  411. 

/.  Where  two  attorneys  are  in  partnership,  the  business  being  done  in  the  name 
of  one,  yet  service  of  papers  may  be  on  either,  whether  he  is  in  his  office  or  abroad 
on  other  business.    Lanting  v.  mcKillup^  7  Cow.,  416. 

tr-  Service  on  a  Sunday,  of  a  notice  or  other  papers,  is  irregnlair  and  void.  Field 
V.  Park,  SO  Johns.  R.,  140. 

*  See  ante,  page  149,  b. 
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§  409.  [370.]    Edstmg  suits.    Service  how  made. 

The  service  maj  be  personal,  or  by  delivery  to  the  party  or 
attorney  on  whom  the  service  is  required  to  be  made,  or  it  may 
be  as  follows : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence 
from  his  office,  by  leaving  the  paper  with  his  clerk  therein,  or 
with  a  person  having  charge  thereof;  or,  when  there  is  no  per- 
son in  die  office,  by  leaving  it  between  the  hours  of  six  in  the 
morning  and  nine  in  the  evening,  in  a  conspicuous  place  in  the 
office ;  or,  if  it  be  not  open  so  as  to  admit  of  such  service,  then 
by  leaving  it  at  the  attorney's  residence,  with  some  person  of 
suitable  age  and  discretion. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  paper 
at  his  residence,  between  the  hours  of  six  in  the  morning  and 
nine  in  the  evening,  with  some  person  of  suitable  age  and  dis- 
cretion. 

a.  The  attorney  meationed  in  this  eeetion  meant  an  **  attorney  at  law."  Aad 
does  not  iuclnde  an  "  agent,"  or  **  attorney  in  fact"  Wtart  ▼.  SUcum^  1  Code  Bep^, 
105. 

6.  An  affidaTit  of  service  on  a  clerk  must  state  that  he  was  in  the  attorney*! 
office  at  the  time.  Jaekton  y.  OiU$f  3  Cai.  R.,  88 ;  Paddock  ▼.  Beehe,  S  Joboi. 
Oas.  117;  bat  it  need  not  specify  the  name  of  the  clerk.  Tremper  y.  iVrigkt^  S 
€al  R..  lUl. 

e.  Where  a  party  makes  the  best  service  the  cirenmstanoes  of  the  case  will  admit, 
and  follows  it  op  promptly  by  a  regular  service  with  notice  of  the  facta,  the  serviee  will 
-be  deemed  sufficient.     Falconer  v.  Ueoppcl,  2  Code  Rep.,  71. 

d.  This  section  does  not  apply  to  the  service  of  a  summons.  HtUer  v.  Heller^  I 
dode  Rep.  N.  S.,  309. 

§  410.  [371.]  Ensting  suits.  When  and  how  served  by 
mail. 

Service  by  mail  maybe  made,  where  the  person  making  the 
service  and  the  person  on  whom  it  is  to  be  made  reside  in  dif- 
ferent places,  between  which  there  is  a  regular  communication 
by  mail. 

e.  Where  the  service  of  a  psper  is  made  by  mail,  it  must  be  depoaited  in  the  psit- 
offioe  at  the  residence  of  the  attoroey  making  the  serviee — addressed  to  the  person 
on  whom  it  ie  to  be  served,  at  his  place  of  residence,  and  the  postage  paid.  Sckejuk 
T.  MeKie,  3  Code  Rep.,  S4 ;  4  Pr.  R.,  246. 

/  When  the  paper  is  thus  deposited  io  the  proper  post-office,  correctly  addressed, 
and  the  postage  paid,  the  service  is  deemed  complete,  and  the  party  to  whom  it  ii 
addressed  Ukes  the  risk  of  the  failore  of  the  mail.  Jb  LawUr  v.  Saratoga  Mat 
lao.  Co.,  2  Code  Rep.,  1 14 ;  Crittenden  v  Adams,  I  Code  Rep.,  N.  S  ,  21 ;  Otkma 
v.Murdock,  1  Code  Rep.,  103  ;  Radeliffe  v.  Van  Benikuyeen^  3  Pr.  R,,  67;  Fsa 
Borne  v.  Montgomery,  5  ib.  238  ;  Jacobo  v.  Hookw,  I  Barb.,  71  ;  Rowoll  v.  Jfe- 
CormUk,  1  Code  Rep.  N.  S.,  73.  i  »       i 
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o.  A  piper  deponted  by  an  afrent  of  the  attorney  making  the  tervioe,  In  a  poat- 
offiee  in  a  different  town  from  that  in  which  the  attorney  resides,  is  not  a  grood  service 
except  from  the  time  the  paper  is  aotualiy  reoeived.  Sehenek  v.  MeKU^  3  Code 
Rep.,  24;  4  Pr.  R.,  246 ;  Peebles  y.  Rogers^  5  Pr.  R.,  208 ;  3  Code  Rep.,  213. 

A.  It  seems  that  if  an  answer  is  served  by  mail,  and  the  postage  is  not  paid,  the 
plaintiff's  attorney  may  retarn  the  answer  and  enter  judgment  as  for  default  of  an 
answer.     Van  Benihuysen  t.  LyU,  8  Pr.  R.,  312. 

e.  The  sendee  of  a  paper  by  mail  is  good,  althongh  deposited  in  the  post-office 
on  the  last  day  for  service,  after  the  mail  has  closed,  if  otherwise  made  in  conformity 
to  the  Btatate  and  the  rates  of  the  court.  Noble  y.  Trotter,  3  Code  R«p.,  35 ;  4  Pr. 
R ,  322 ;  Raieliffe  v.  Van  Benthuyaen,  3  Pr.  R.,  67 ;  Sehenek  v.  MeKie,  3  Code 
Rep.,  24 ;  4  Pr.  R.,  246. 

d.  By  "the  person  making  the  service  "  is  meant  the  attorney  on  whose  behalf  it 
la  done,  and  not  an  intermediate  agent  employed  by  him.  Sehenek  v.  MeKU^  supra. 
In  one  respect  the  code  is  more  stringent  than  the  late  rule  of  1847,  It  requires  that 
there  shall  be  a  rei^ular  communication  between  the  two  places,  to  make  service  by 
mail  available.    lb. 

«.  l!Vhei%  service  of  a  paper  is  delayed  until  the  day  on  which  a  default  for  the 
want  of  it  may  regularly  be  taken,  and  the  attorney  without  knowledge  of  any  service 
takes  the  default  on  that  day,  he  will  be  regular,  though  the  default  was  in  fact  taken 
after  the  paper  was  served.     Brainard  v.  Hanford^  6  Hill,  368. 

/.  Acoordingly  where  an  affidavit  to  prevent  an  inquest  was  served  on  the  second 
day  of  the  circuit  by  leaving  it  at  the  office  of  the  plaintiff's  attorney,  no  one  being 
in  at  the  time,  and  the  plaintiff's  attorney  took  an  inquest  a  few. moments  afterward, 
but  without  knowing  that  the  affidavit  had  been  served,  held  that  he  was  regular.  Jb, 

g.  An  affidavit  to  prevent  an  inquest  sometimes  may  and  at  other  times  should  be 
served  in  a  different  manner  to  that  which  is  required  in  relation  to  other  papers.    lb. 

K.  An  irregularity  in  the  servioe  is  waived  by  the  paper  sorved  being  retained  and 
acted  npon,  Ooorgia  Lumber  Co,  v.  Strongs  3  Pr.  R,  246;  and  see  1  lb.  240;  2  lb. 
246 ;  and  it  should  be  returned  within  a  reasonable  time.  McOownv.  Leavenworth, 
3  Code  Rep.,  151.  This  is  never  limited  to  less  than  the  same  day,  lb. ;  and  when 
retnmed  the  ground  of  objection  should  be  explicitly  stated.  A  statement  that  the 
service  is  irregular  and  not  in  oompliance  with  certain  sections  of  the  code,  is  not 
enough.     Chemung  Canal  Bank  v.  Judson,  10  Pr.  R.,  133. 

See  Supreme  Court  Rule  5. 

§  411.  [372.]    Existing  suits.     The  same. 

In  case  of  service  by  mail,  the  paper  must  be  deposited  in 
the  post-office,  addressed  to  the  person  on  whom  it  is  to  be 
served,  at  his  place  of  residence,  and  the  postage  paid. 

t.  The  "  place  of  residence  "  must  be  understood  to  mean  the  name  of  the  post- 
office  to  which  the  papers  are  to  be  directed.  And  for  the  purposes  of  this  section  the 
attorney  may  decide  where  is  his  place  of  residence,  by  his  endorsement  on  the  p^pera 
RowellY.  McCormick,  5  Pr.  R.,  337. 

j.  The  term  **  at  his  place  of  residence  "  is  to  be  deemed  to  relate  to  the  post- 
oflice,  and  not  to  any  particular  Incality  in  a  town  or  city.  Thus  when  a  defendant's 
attorneys  gave  notice  of  appearance  and  demanded  that  a  copy  of  the  complaint  should 
be  served  en  them  at  their  '^  office,  No.  52  Grove  street,  in  the  city  of  New  York,"  and 
tile  plaintiff's  attorney  mailed  a  copy  of  the  complaint  at  Fonda,  New  York,  directed 
to  the  defendant's  attorneys  by  name,  ** New  York,"  without  mentioning  any  street 
or  nnmb<^r,  it  was  held  good  service,  although  it  did  not  reach  the  defendant's  attor- 
neyiL     Oothout  v.  Rhinelander,  10  Pr.  R,  460. 

39 
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a.  GiTiog  notice  by  mail  ii  deponiting  a  lotter  containing  the  reqniate  infivmi- 
tion,  properly  addressed,  in  the  post-office.     Va§§ar  ▼.  Camp,  14  Barb.,  341. 

See  section  410  and  Supreme  Conrt  Rule  5. 

§  412.  [373.]  (Amended  1849.)  Existing  suits.  DoMe 
time^  when  served  ly  mail. 

Where  the  service  is  by  mail,  it  shall  be  double  the  time  re- 
quired in  cases  of  personid  service. 

h.  This  section  applies  to  a  notice  of  appeal    Dorlon  ▼.  Lewis,  7  Pr.  R,  132. 

§413.  [374.]  (Amended  1849.)  JEmsting  suUs.  Notice  of 
motion^  d:c,j  wJhen  personally  served. 

Notice  of  a  motion,  or  other  proceeding  before  a  court  or 
judge,  when  personally  served,  shall  be  given  at  l^t  eight 
days  before  the  time  appointed  therefor. 

§414.  [376.]  (Amended  1849.)  Existing  suits.  When  pa- 
pers need  not  he  served  on  defendant. 

Where  a  defendant  shall  not  have  demurred  or  answered, 
service  of  notice  or  papers,  in  the  ordinary  proceedings  in  an 
action,  need  not  be  made  upon  him,  unless  he  be  imprisoned 
for  want  of  a  bail,  but  shall  be  made  upon  him  or  his  attorney 
if  notice  of  appearance  in  the  action  has  beeif  given. 

e.  One  of  several  defendaots  who  has  appeared  in  an  aetion,  althongh  be  has 
neither  answered  nor  demurred,  is  entitled  to  a  notice  of  trial,  and  the  court  bas  no 
power  to  dispense  with  such  service.  Tracy  t.  N,  Y.  Steam  Faucet  Ce.^  1  Smithf 
349. 

d.  **  This  provision  does  not  embrace  |>rovi«tonaI  remediee.  These  are  not  srtft- 
nary  proeeedinge  within  the  sense  of  the  term  as  need  in  this  section.  Tboogfa  a 
defendant  has  appeared  be  is  not  entitled  to  nutice  of  an  application  for  an  order  to 
arrest  him.  Neither  is  he  entitled  to  notice  of  an  application  for  injunction,  befora 
he  has  answered."  Per  Harris,  J.,  in  Becker  v.  Hager,  8  Pr.  R.,  69.  And  the  ser- 
Tice  of  an  injunction,  obtained  after  a  defendant  has  appeared  by  attorney  ui  the 
action,  on  the  attorney  instead  of  on  the  defendant,  is  a  defective  service ;  bvt  it  fiir^ 
nishes  no  reason  for  setting  aside  the  injunction  order.    lb. 

e.  After  a  defendant  has  appeared  in  the  action,  an  application  by  the  plaintiff  for 
leave  to  amend  must  be  on  notice  to  the  defendant.   Hewett  v.  Hovtelly  8  Pr.  R.,  346. 

§  415.  [376.]  (Amended  1849.)  Existing  suits.  Service  qf 
papers  where  party  resides  out  qf  the  State. 

Where  a  plaintiff  or  a  defendant  who  has  demurred  or  an- 
swered, or  gives  notice  of  appearance,  resides  out  of  the  State, 
and  has  no  attorney  in  the  action,  the  service  may  be  made  by 
mail,  if  his  residence  be  known ;  if  not  known,  on  the  clerk  for 
the  party. 

§  416.  [377.]    Summons  and  pleadings  to  be  filed. 

The  summons  and  the  several  pleadings  in  an  action,  shall 
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be  filed  with  the  clerk  within  ten  days  after  the  service  thereof, 
respectively ;  or  the  adverse  party,  on  proof  of  the  omission, 
shall  be  entitled,  without  notice,  to  an  order  from  a  judge  that 
the  same  be  filed  within  a  time  to  be  specified  in  the  order,  or 
be  deemed  abandoned. 

o.  The  oonrt  will  permit  a  party  to  file  a  pleading  after  the  time  limited  therefor 
in  an  order  to  file  it,  if  the  omission  be  explained — as,  if  a  copy  be  inadvertently  filed 
instead  of  the  original.    Short  ▼.  May,  2  Sand.  639. 

6.  When  a  party  files  a  pleading  in  obedience  to  an  order  under  this  section  re- 
qoiring  him  to  do  so,  he  is  not  bonnd  to  notify  the  party  obtaining  the  order  that 
the  pleading  is  filed.    Douoy  y.  Hoyt,  1  Code  Rep.  N.  S.,  386. 

§  417.   [378.]    Existing  suits.    Service  on  Attorney. 

Where  a  party  shall  have  an  attorney  in  the  action,  the 
service  of  papers  shall  be  made  on  the  attorney,  instead  of  the 
party. 

e.  Notice  of  appeal  should  be  served  on  the  attorney  of  record  in  the  court  be- 
low, not  on  the  party.     Tripp  v.  Db  Bow,  5  Pr.  R.,  114;  3  Code  Rep.,  163. 

d.  The  service  of  such  notice  being  a  jurisdictional  question,  the  party  can  take 
advantage  of  it  at  any  time,  if  he  baa  not  appeared  so  as  to  give  juriBdiction  in  the 
case.    Jb, 

e.  Where  such  service  was  made  upon  the  party  only  who  had  not  appeared  so 
as  to  giTC  the  court  jurisdictioo,  the  appeal  was  held  a  nullity.    Jb. 

/.  Where  the  attorney  for  the  plaintifi*  in  error  removed  from  the  State,  and 
notice  had  been  given  to  the  party  to  appoint  another  attorney,  pursuant  to  the  statute 
(2  R.  S.)  287,  s.  67),  held,  nevertheless,  that  a  motion  to  quash  the  writ  of  error 
could  not  be  made  without  notice  thereof  to  the  plaintiff  in  error.  Jewell  v.  Sehou» 
teny  1  Corns.,  241. 

g.    '*  This  section,  like  the  414th,  applies  to  the  ordinary  proceedings  in  the 
action.    Service  of  an  injunction  upon  the  attorney  might  be  sufficient  as  a  notice  to 
him  of  the  plaintiff's  rights,  but  it  could  never  be  made  the  foundation  of  a  proceed- 
ing against  the  defendant  for  its  violation.    Per  Harris,  J.,  in  Becker  v.  Hager^  8 
Pr.  R.,  69.'> 

k.  It  is  irregular  to  serve  papers  in  a  cause  upon  the  attorney  after  he  becomes 
a  nonresident.    Diefendorf  v.  House,  9  Pr.  R.,  243. 

See  note  to  section  285,  p.  424,  ante, 

§  418.  [379.]  Existing  suits.  When  this  chapter  does  not 
apply. 

The  provisions  of  this  chapter  shall  not  apply  to  the  service 
of  a  summons,  or  other  process,  or  of  any  paper  to  briog  a  party 
into  contempt. 
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Chaptieb  Xn. 
Duties  of  Sheriff 8  and  Coroners. 

SicnoN  419.    Dnty  of  sheriff  and  coroner  in  MrTing  or  execntinf  procew,  ani 

how  enforced. 

§  419.  [380.]  (Amended  1849.)  Duty  of  sheriff  and  coro- 
ner  in  serving  or  executing  process^  and  horo  enforced. 

Whenever,  pursuant  to  this  act,  the  sheriff  may  be  required 
to  serve  or  execute  any  summons,  order,  or  judgment,  or  to  do 
any  other  act,  he  shall  be  bound  to  do  so  in  like  manner  as  upon 
process  issued  to  him,  and  shall  be  equally  liable  in  all  respects 
for  neglect  of  duty;  and  if  the  sheriff  be  a  party,  the  coroner 
shall  be  bound  to  perform  the  service,  as  he  is  now  bound  to 
execute  process  where  the  sheriff  is  a  party;  and  all  the  pro- 
visions of  this  act  relating  to  sheriffs  shall  apply^to  coroners 
when  the  sheriff  is  a  party. 

See  Sopreme  Court  Rale  6,  and  Motion  290. 


Chapter  XIII. 
Accountahility  of  Chiardians. 

Section  420.    Goardian^ot  to  racoive  property  uatil  aecnrity  be  giren. 

§  420.  [381.]  Guardian  not  to  receive  property  until  secu- 
riiy  given. 

No  guardian  appointed  for  an  infant,  shall  be  permitted  to 
receive  property  of  the  infant,  until  he  shall  have  given  suffi- 
cient security,  approved  by  a  judge  of  the  court  or  a  county 
judge,  to  account  for  and  apply  the  same,  under  the  direction 
of  the  court. 

Supreme  court  rules,  54  et  #«y. 
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Chapter  XIV. 
Powers  of  Referees. 

Sbction  421.    Referees  may  admiuleter  oaths,  &c. 

§421.   [382.]    Powers  of  referees. 

Every  referee  appointed  pursuant  to  this  act,  shall  have 
power  to  administer  oaths  in  any  proceeding  before  him,  and 
shall  have  generally  the  powers  now  vested  in  a  referee  by 
law. 

See  note  on  page  385. 


Chapter  XV. 
Miscellaneous  provisions. 

Skction  4352.    Papers  lost  or  withheld,  how  sapplied. 

423.  Where  undertakiDgs  to  be  filed. 

424.  Jud^ent  on  bond  and  warrant  of  attorney,  ezecated  before  July  1, 

1848. 

425.  Time  for  publication  of  notices,  how  coropoted. 

426.  Laws  of  other  States  and  governments,  how  proved. 

§  422.    Papers  lost  or  withheldy  hmo  supplied. 

If  an  original  pleading  or  paper  be  lost  or  withheld  by  any 
person,  the  court  may  authorize  a  copy  thereof  to  be  filed  and 
used  instead  of  the  original. 

See  note  to  section  41 6,  and  Renouil  v.  Harri$,  1  Code  Rep.,  125. 

§  423.   Where  undertakings  to  le  fled. 

The  various  undertakings  required  to  be  given  by  this  act, 
must  be  filed  with  the  clerk  of  the  court,  unless  the  court  ex- 
pressly provides  for  a  different  disposition  thereof,  except  that 
the  undertakings  provided  for  by  the  chapter  on  the  claim  and 
delivery  of  personal  property,  shall,  after  the  justification  of  the 
sureties,  be  delivered  by  the  sheriff  to  the  parties  respectively 
for  whose  benefit  they  are  taken. 

See  note  to  section  222  on  page  316,  ante. 
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§  424.  Judgment  on  hond  cmd  warrant  of  attomej/j  exe- 
cuted before  July  1,  1848. 

UpQn  any  bond  and  warrant  of  attorney  executed  and  de- 
livered before  the  first  day  of  July,  1848,  judgment  may  be 
entered  in  the  manner  provided  by  sections  382,  383,  and  384, 
upon  the  plaintiff's  filing  such  bond  and  warrant  of  attorney, 
and  the  statement,  signed  and  verified  by  himself,  in  the  form 
prescribed  by  section  382. 

See  Allen  v.  Pattenon,  1  Abbott,  354.    ' 

§  425.   Time  for  publication  of  notices  j  how  computed. 

The  time  for  publication  of  legal  notices  shall  be  computed 
80  as  to  exclude  the  first  day  of  publication,  and  include  the 
day  on  which  the  act  or  event,  of  which  notice  is  given,  is  to 
happen,  or  which  completes  the  full  period  required  for  publi- 
cation. 

a.  Notices  or  advertisements  which  by  law  are  required  to  be  published  ia  any 
public  newspaper  published  in  this  State,  may  be  proved  by  the  affidavit  of  the  printer 
or  foreman  of  the  printer  of  such  newspaper.  Laws  of  1835,  e.  159,  p.  166;  and 
floe  sections  138  and  407. 

§  426.   Lawe  of  other  States  a/nd  Governments^  how  proved. 

Printed  copies  in  volumes  of  statutes,  code,  or  other  written 
law,  enacted  by  any  other  State  or  Territory,  or  foreign  gov- 
ernment purporting  or  proved  to  have  been  published  by  tiie 
authority  thereof,  or  proved  to  be  commonly  admitted  as  evi- 
dence of  the  existing  law  in  the  courts  and  judicial  tribunals 
of  such  State,  Territory,  or  government,  shall  be  admitted  by 
the  courts  and  officers  of  this  State,  on  all  occasions,  as  pre- 
sumptive evidence  of  such  laws.  The  unwritten  or  common 
law  of  any  other  State  or  Territory,  or  foreign  government,  may 
be  proved  as  facts  by  parol  evidence ;  and  the  books  of  reports 
of  cases  adjudged  in  their  courts,  may  also  be  admitted  as  pre- 
sumptive evidence  of  such  law. 

b.  See  Laws  of  1845,  p.  336.  Lawsof  1846,  pp.  204, 303 ;  6  Wend.  483;  S  ti 
411 ;  Dall.  413 :  9  Granch,  133,  n. ;  1  Stark.  Bv.  (ed.  1842)  232.  n.  2 ;  1  Phill  Ev. 
(Cow.  and  H.  ed.,  1843),  383;  3  ib.,  1056,  n.  708. 

c.  The  charter  of  the  oity  of  New  Tork  may  be  read  as  evidence  from  a  Totnae 
printed  by  authority  of  the  common  council,  whether  it  was  printed  prior  or  sobie* 
quent  to  the  act  of  April  17th,  1832.  The  charter  may  he  so  read  on  a  trial  iovohr- 
ing  the  title  to  lands,  the  statute  making;  no  distinction  in  regard  to  the  paipowi 
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for  whieh  it  may  be  read.     Such  proof  of  the  charter  va  prima  facie  only.    Howell 
▼.  Rugglee,  1  Seidell,  444.    See  Laws  1832,  p.  251 . 

a,  Foru^Q  laws  are  regarded  as  facte,  and  should  be  alleged  and  proved  like 
other  facts  of  which  the  courts  do  not  take  judicial  notice.  Monroe  v.  Douglass , 
1  Selden.  447. 

6.  As  to  the  proper  method  of  proving  pnblic  records  of  other  States,  see  Markoe 
v.  Aldrieh,  1  Abbott,  55. 
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TITLE  Xm. 
Actions  in  Particular  Cases. 

CHArrsR  I.    Actioni  against  foreign  corporations. 

II.    Actions  in  place  of  «ctr«  faeiat,  quo  warranto,  and  of  infbrmatkns  in 
the  nature  of  a  9110  warranto. 

III.  Actions  for  the  partition  of  real  property. 

IV.  Actions  to  determine  conflicting  claims  to  real  property,  and  for  WMto 

and  nuisance. 
V.    General  provisions  relating  to  actions  concerning  real  property. 


Chapter  I. 
Actions  against  Foreign  Corporations. 

Section  427.    Where  and  by  whom  brought. 

§  427.     Where  and  hy  whom  hrougliL 

An  action  against  a  corporation, ^created  by  or  nnder  the 
laws  of  any  other  State,  government,  or  country,  may  be 
brought  in  the  supreme  court,  the  superior  court  of  the  city  of 
New  York,  or  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  in  the  following  cases : 

1.  By  a  resident  of  this  State,  for  any  cause  of  action. 

2.  Sy  a  plaintiff  not  a  resident  of  this  State,  when  the  cause 
of  action  shall  have  arisen,  or  the  subject  of  the  action  shall  be 
situated,  within  this  State. 

a.  The  code  of  184S  had  no  section  corresponding  to  this;  and  in  an  action  com- 
menced aminst  a  foreign  corporation  in  the  court  of  common  pleas  for  the  city  and 
county  of  New  York  while  that  code  was  in  operation,  and  called  on  for  trial  after 
the  code  of  1849  went  into  effect,— on  the  cause  being  calledi  it  was  objected  that 
the  court  had  no  jurisdiction ;  to  which  it  was  amwered,  that,  by  appearing  and 
answering  without  objection,  the  defendant  had  waived  his  right  to  object  to  the  jorii- 
diction ;  but  it  was  held,  that  the  court  had  no  jurisdiction  of  the  action,  and  that  the 
right  to  reserye  the  objection  to  the  time  of  trial  was  expressly  conferred  by  the  code, 
and  that  there  had  been  no  waiver  so  as  to  confer  jurisdiction.  Caot  ▼.  Ohio  /s^ 
Co,,  3  Code  Rep.,  82. 
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a.  The  servioe  of  a  sammoDS  upon  the  president  of  a  foreign  corporation,  who 
happens  to  be  temporarily  in  this  State,  and  who  does  not  volantariiy  appear,  does  not 
give  the  eonrt  jarisdiction  of  the  defendant  (the  corporation)  for  the  purpose  of  render- 
ing personal  jadgmeni  upon  contracts  made  in  this  State,  or  for  debts  dae  to  residents 
of  this  State.  Such  a  service  must  be  regarded,  for  all  practical  purposes,  as  simply 
a  statatory  notice  that  prooeedings  are  atoat  to  be  instituted  against  the  defendants' 
property.  Hulbert  v.  Hope  Mutual  Itu,  Co.,  2  Code  Rep.,  148 ;  4  Pr.  R.,  375 ;  ib.^ 
415  ;    Brewiter  v.  Michigan  Central  IL  R,  Co,,  3  Code  Rep.,  215;  5  Pr.  R.,  183. 

b .  Every  insurance  and  other  corporation  created  by  the  laws  of  any  other  State, 
doing  business  in  this  State,  shall  within  30  days  after  the  passage  of  this  act  (aot 
passed  lOih  April,  1855),  designate  some  person  residing  in  each  county  where  such 
corporation  transacts  business,  on  whom  process  issaed  by  authority  of  or  under  any 
law  of  this  State  may  be  served,  and  within  the  time  aforesaid  shall  file  such  desig- 
nation in  the  office  of  secretary  of  state,  and  a  copy  of  such  designation,  duly  certified 
by  said  officer,  shall  be  evidence  of  such  appointment,  and  it  shall  be  lawful  to  serve 
on  such  person  so  designated  any  process  issued  as  aforesaid ;  such  service  shall 
be  made  on  such  person  in  such  manner  as  shall  be  prescribed,  in  case  of  service 
required  to  be  made  on  any  resident  of  this  State  ;  and  such  service  shall  be  deemed 
a  valid  service  thereof.    (Laws  of  1855,  ch,  279,  p.  470,  s.  1.) 

e.  In  all  cases  where  such  designation  shall  not  be  made  as  aforesaid,  and  such 
foreign  corporation  cannot  be  serv^  with  such  process  according  to  the  present  pro- 
visioos  of  law,  it  shall  be  lawful  to  serve  such  process  on  auy  person  who  shall  be 
found  within  this  State  acting  as  the  agent  of  said  corporation,  or  doing  business  for 
them.     (/&,  S.2.) 

d.  Service  made  in  accordance  with  any  provision  of  this  act,  shall  be  as  effectual 
as  if  made  in  the  form  and  manner  required  by  law,  and  shall  be  deemed  a  full  com- 
pliance with  any  statute  requiring  persooal  or  other  service  to  be  made.    (/&.,  s.  3.} 

s.  The  term  procesai,  in  this  act,  shall  be  held  and  deemed  to  include  any  writ, 
summons,  or  order  whereby  any  action,  suit,  or  proceeding  shall  be  commenced,  or 
which  shall  be  issued  in  or  upon  any  action,  suit,  or  proceeding,  by  any  court,  officer, 
or  magistrate.    (/6.,  s.  4.) 

/.  An  action  against  a  foreign  corporation  is  now,  as  a  suit  was  formerly,  a  pro- 
ceeding against  its  property  only,  unless  there  is  a  voluntary  appearance  by  the 
defendant    Hulbert  v.  Hope  Mut.  Ine.  Co.,  4  Pr.  R.,  275. 

g.  The  law  authorizing  suits  against  foreign  corporations  was  not  changed  by  the 
code  as  originally  adopted  (code  of  1848),  but  the  amendment  of  1849  introduced  into 
that  aet  provisions  regulating  such  actions  which  probably  supersede  pre-existing 
statutes  on  that  subject.  Laws  of  1845,  c.  234,  p.  256 ;  Laws  of  1848,  c.  53,  p.  69 ; 
Laws  of  1849,  cap.  107,  p.  142  ;  1  Rep.  of  Commra  on  Practice,  p.  39  ;  Code  ss. 
227  to  243  ;  2  R.  S.,  459.)  Before  1849  the  only  mode  of  proceeding  against  a 
foreign  corporation  was  by  attachment  (1  Pr.  R.,  250  j  2  R.  S.,459.  s.  15).  By 
chapter  107  of  laws  of  1849,  the  revised  statutes  were  amended  so  as  to  require  a 
summons  and  complaint  to  accompany  the  attachment,  but  now  it  is  not  required 
that  the  attachment  should  accompany  the  service  of  the  summons.  It  may  be 
served  afterwards.   lb. 

A.  A  suit  against  a  foreign  corporation  cannot  be  commenced  and  prosecuted  te 
judgment  in  the  courts  of  this  State  unless  the  cause  of  action  arose  in  this  State,  or 
the  corporation  has  property  in  this  State  which  can  be  reached  by  attachment. 
EggUeton  v.  Orange  and  Alexandria  Railroad  Co,,  1  Code  Rep.  N.  S.  212. 

t.  A  foreign  corporation  has  the  same  right  to  sue  in  the  courts  of  this  State  aa 
any  othdr  non-resident,  if  the  nature  of  the  claim  is  such  as  should  be  enforced  by  a 
corporation  ;  and  as  to  suits  against  a  foreign  corporation,  except  section  427,  the 
code  and  the  revised  statutes  make  no  distinction  between  a  resident  and  non-resident 
plaintiff  {Bank  of  Commerce  v.  Rutland  and  Wash,  R.  R.  Co.,  10  Pr.  R.,  7)  ;  but 
a  foreign  corporation  is  not  authorized  either  by  the  revised  statutes  or  the  code  to  sue 
another  foreign  corporation  in  the  courts  of  this  State  by  attachment,  unless  the  cause 
of  action  has  arisen,  or  the  subject  of  the  action  is  situated,  within  this  State.  WeH' 
em  Bank  v.  City  Bank  of  Columbue,  7  Pr.  R.,  238. 
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Chaptkk  II. 

AcHons  in  place  of  scire  fadaSj  quo  warranto^  and  of  inform' 

ations  in  the  nature  of  quo  warranto. 

Section  428.    Scire  facias  and  quo  warranto  abolitlied,  and  this  chapter  ittbatitotad. 

429.  Action  may  be  brought  by  attorney-general  to  yacate  a  charter,  by 

direction  of  legialatnre. 

430.  Action  to  annul  a  corporation,  when  and  how  brought  by  attorney- 

general,  by  leave  of  lupreme  court 

431.  Leave,  how  obtained. 

432.  Action  upon  information  or  complaint,  of  ooune. 

433.  Action,  when  and  how  brought  to  yacate  letters  patent 

434.  Relator,  when  to  be  joined  as  plaintiff. 

435.  Complaint,  and  arrest  of  defendant,  in  action  for  usurping  an  office. 

436.  Judgment  in  such  action. 

437.  Assumption  of  office,  dec,  by  relator,  when  judgment  Is  in  his  (vmt. 

438.  Proceedings  against  defendant  on  refusal  to  deliver  books  or  papen. 

439.  Damages,  how  recoyered. 

440.  One  action  against  several  persons  claiming  office  or  franchise. 

441.  Penalty  for  usurping  office  or  franchise,  how  awarded. 

442.  Judgment  of  forfeiture  against  a  corporation. 

448.    Coots  against  corporation  or  persons  claiming  to  be  such,  how  col- 
lected . 

444.  Restraining  corporation  and  appointment  of  receiver. 

445.  Copy  of  judgment  roll  against  corporation,  where  to  be  filed. 

446.  Entry  of  judgment  relating  to  letters  patent  in  records  of  comnusuoo- 

ers  of  land  office. 

447.  Actions  for  forfeiture  of  property  to  the  people. 

§  428.  Scire  facias  and  quo  warranto  aholished^  and  thu 
chapter  substituted. 

The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  pro- 
ceedings by  information  in  the  nature  of  quo  warranto,  are 
abolished ;  and  the  remedies  heretofore  obtainable  in  those 
forms,  may  be  obtained  by  civil  actions  under  the  provisions  of 
this  chapter.  But  any  proceeding  heretofore  commenced,  or 
judgment  rendered,  or  right  acquired,  shall  not  be  affected  by 
such  abolition. 

a.  The  remedy  heretofore  given  by  tctrs  faeiat,  to  obtain  execution  of  a  js^f- 
ment,  is  superseded  by  the  provisions  for  an  action  therefor  under  the  code.  Cs9(- 
ron  y.  Young,  6  Pr.  R,  372. 

6.  '<  From  the  longuage  used,  'by  civil  action  under  the  provisions  of  this  chapter,' 
it  would  be  supposed  that  special  provision  would  be  found  in  that  chapter  for  every 
4:ase  where  relief  had  before  been  obtained  by  9cirt  Jaeta*.  But  that  is  not  so,  and  (he 
only  cases  specially  provided  for  are  usurpations  of  franchises.  And  as  scire /sa» 
'was  one  mode  of  testing  a  right  to  a  franchise,  and  qwt  wartanto  and  infonaitioB 
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in  nature  of  a  quo  warranto  were  othera,  and  this  section  abolishes  all  three  of  these 
anoient  remedies,  there  is  room  for  argoment  that  the  only  aeire  faciao  intended  to 
be  abolished  was  that  which  was  of  the  same  nature  with  the  two  other  writs,  and 
for  which  this  chapter  specially  provides.  This,  however,  is  contrary  to  the  general 
nndeiBtandiug,  and  to  the  object  of  the  code  in  getting  rid  of  the  old  system,  and  to 
the  broad  language  used  in  this  section."  Mitchell,  J.  Thurtion  v.  Kingy  1  Ab- 
bott, 127. 

a.  The  exeeatore  of  a  deceased  judgment  creditor  may  maintain  an  action  against 
the  judgment  debtor,  "  for  and  to  obtain  an  execution  to  be  issued  in  their  names  to 
be  leviMl  of  any  lands  which  the  judgment  debtor  held  when  the  judgment  was  dock- 
eted."   Jb.  and  see  Cameron  y.  Young,  6  Pr.  R.,  372. 

6.  An  assignee  of  a  judgment,  after  the  death  of  the  judgment  debtor,  may 
maintain  an  action  to  have  execution  of  the  original  judgment.  Jay  y.  Martinet  2 
Duer>  655. 

€.  Where  a  judgment  was  obtained  in  1842,  and  the  plaintiff  on  May  4, 1849,  is 
sued  a  writ  o(  scire  facias  quare  exeeuttonem  non,  the  court,  on  defendant's  motion, 
set  aside  such  writ,  saying,  The  amended  code  took  effect  prior  to  the  issue  of  this 
writ,  and  must  control  the  rights  of  the  parties.  By  section  428  the  writ  of  scire  fa- 
cias is  abolished,  and  the  remedies  prescribed  by  sections  283  and  284  substituted. 
The  saving  clause  in  section  428  relates  oul^  to  proceedings  by  scire  facias  com- 
menced before  the  code  took  effect,  whether  judgment  had  been  rendered  therein  or 
not  The  motion  contemplated  by  section  284  renders  a  scire  facias  unnecessary. 
Catskill  Bank  v.  Sandford,  4  Pr.  R.,  100.  It  was  held  otherwise  under  the  code 
of  1848,  but  that  code  had  no  section  corresponding  to  this.  Anon..  1  Code  Rep., 
118. 

d.  In  an  action  in  the  nature  of  a  quo  warranto^  the  place  may  properly  be  laid  in 
any  county  in  the  State.  The  people  are  a  party  whose  residence  extends  to  every 
county.     The  People  v.  Cooky  6  Pr.  R.,  448. 

e.  In  quo  warranto  commenced  before  July,  1848,  motions  for  judgment  must  be 
made  to  the  general  term.  People  ex  reL  Coon  v.  Gilbert,  2  Code  Rep.,  31 ;  8 
ib.,  181. 

§  429.  Action  may  he  hrougkt  hy  attamey-general  to  vacate 
a  charter  J  hy  direction  of  legialature. 

An  action  may  be  brought  by  the  attorney-general,  in  the 
name  of  the  people  of  this  State,  whenever  the  legislature 
shall  so  direct,  against  a  corporation,  for  the  purpose  of  vacat- 
ing or  annulling  the  act  of  incorporation,  or  an  act  renewing 
its  corporate  existence,  on  the  ground  that  such  act  or  renewal 
was  procured  upon  some  fraudulent  suggestion  or  concealment 
of  a  material  fact,  by  the  persons  incorporated,  or  by  some  of 
them,  or  with  their  knowledge  and  consent. 

§  430.  Action  to  cmnul  a  corpora/tion^  when  and  how  hrought 
hy  aitomey-general  hy  leave  of  supreme  court. 

An  action  may  be  brought  by  the  attorney-general,  in  the 
name  of  the  people  of  this  State,  on  leave  granted  by  the  su- 
preme court,  or  a  judge  thereof,  for  the  purpose  of  vacating 
the  charter  or  annulling  the  existence  of  a  corporation,  other 
than  municipal,  whenever  such  corporation  shall — 
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1.  Offend  against  any  of  the  provisions  of  the  act  or  acts 
creating,  altering,  or  renewing,  such  corporation ;  or, 

3.  Violate  the  provisions  of  any  law,  by  which  such,  cor- 
poration shall  have  forfeited  its  charter,  by  abuse  of  its  pow- 
ers; or, 

3.  Whenever  it  shall  have  forfeited  its  privileges  or  fran- 
chises, by  failure  to  exercise  its  powers ;  or, 

4.  Whenever  it  shaU  have  done  or  omitted  any  act,  which 
amounts  to  a  surrender  of  its  corporate  rights,  privileges,  and 
franchises;  or, 

5.  Whenever  it  shall  exercise  a  franchise  or  privilege,  not 
conferred  upon  it  by  law. 

And  it  shall  be  the  duty  of  the  attorney-general,  whenever 
he  shall  have  reason  to  believe  that  any  of  tJbese  acts  or  omis- 
sions can  be  established  by  proof,  to  apply  for  leave,  and  upon 
leave  granted,  to  bring  the  action  in  every  case  of  public 
interest,  and  also  in  every  other  case  in  which  satisfactoiy 
security  shall  be  given,  to  indenmify  the  people  of  this  State 
against  the  costs  and  expenses  to  be  incurred  thereby. 

§  431.  Leave^  how  obtained. 

Leave  to  bring  the  action  may  be  granted,  upon  the  appli- 
cation of  the  attorney-general ;  and  the  court  or  judge  may,  at 
discretion,  direct  notice  of  such  application  to  be  given  to  the 
corporation  or  its  officers,  previous  to  granting  such  leave,  and 
may  hear  the  corporation  in  opposition  thereto. 

§  432.  Action  upon  information  or  complaint^  of  course. 
An  action  may  be  brought  by  the  attorney-general  in  the 
name  of  the  people  of  this  State,  upon  his  own  information,  or 
upon  the  complaint  of  any  private  party,  against  the  parties 
offending  in  the  following  cases  : 

1 .  When  any  person  shall  usurp,  intrude  into,  or  unlawfully 
hold  or  exercise,  any  public  office,  civil  or  military,  or  any 
franchise  within  this  State,  or  any  office  in  a  corporation  created 
by  the  authority  of  this  State ;  or, 

2.  When  any  public  officer,  civil  or  military,  shall  have 
done  or  suffered  an  act  which,  by  the  provisions  of  law  shall 
make  a  forfeiture  of  his  office  ;  or, 

3.  When  any  association,  or  number  of  persons,  shall  act 
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within  this  State  as  a  corporation,  without  being  duly  incor- 
porated. 

§  433.  Action  when  amd  how  brought  to  vacate  letters  patent. 

An  action  may  be  brought  by  the  attorney-general,  in  the 
name  of  the  people  of  this  State,  for  the  purpose  of  vacating  or 
annulling  letters  patent  granted  by  the  people  of  this  State,  in 
the  following  cases : 

1.  When  he  shall  have  reason  to  believe  that  such  letters 
patent  were  obtained  by  means  of  some  fraudulent  suggestion 
or  concealment  of  a  material  fact,  made  by  a  person  to  whom 
the  same  were  issued  or  made,  or  with  his  consent  or  knowl-* 
edge;  or, 

2.  When  he  shall  have  reason  to  believe,  that  such  letters 
patent  were  issued  through  mistake,  or  in  ignorance  of  a  ma- 
terial fact ;  or, 

3.  When  he  shall  have  reason  to  believe,  that  the  patentee, 
or  those  claiming  under  him,  have  don^  or  omitted  an  act,  in 
violation  of  the  terms  and  conditions  on  which  the  letters  pa- 
tent were  granted,  or  have  by  any  other  means  forfeited  the 
interest  acquired  under  the  same. 

a.  This  seolion  ii  limited  to  letters  patent  crranted  hy  the  people,  and  does  not  ex- 
tend to  letters  patent,  granted  by  the  king  of  Great  Britain,  prior  to  the  Revolution. 
The  Peeple  v.  Clarke,  10  Barb.  120. 

§  434.  Relator^  when  to  he  joined  as  plaintiff. 

When  an  action  shall  be  brought  ffy  the  attorney-general, 
by  virtue  of  this  chapter,  on  the  relation  or  information  of  a 
person  having  an  interest  in  the  question,  the  name  of  such 
person  shall  be  joined  with  the  people,  as  plaintiff. 

§  435.  Comj^int  and  arrest  of  defendant^  in  action  for 
ttsuTping  an  office. 

Whenever  such  action  shall  be  brought  against  a  person  for 
usurping  an  office,  the  attorney-general  in  addition  to  the  state- 
ment of  the  cause  of  action,  may  also  set  forth  in  the  com- 
plaint, the  name  of  the  person  rightfully  entitled  to  the  office, 
with  a  statement  of  his  right  thereto ;  and  such  case,  upon 
proof  by  affidavit  that  the  defendant  has  received  fees  or 
emoluments  belonging  to  the  office,  and  by  means  of  his  usurpa- 
tion thereof,  an  order  may  be  granted  by  a  judge  of  the  su- 
preme court,  for  the  arrest  of  such  defendant,  and  holding  him 
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to  bail ;  and  thereupon  he  shall  be  arrested  and  held  to  bail,  in 
the  manner,  and  with  the  same  effect,  and  subject  to  the  same 
rights  and  liabilities,  as  in  other  civil  actions  where  the  defend- 
ant is  subject  to  arrest. 

§  436.  Jvdgineni  in  such  actions. 

In  every  such  case,  judgment  shall  be  rendered  upon  the 
right  of  the  defendant,  and  also  upon  the  right  of  the  party  so 
alleged  to  be  entitled,  or  only  upon  the  right  of  the  defendant, 
as  justice  shall  require. 

§  437.  Assicmption  of  office^  d:c.j  hy  rdaior^  when  judgment 
is  in  his  favor. 

If  the  judgment  be  rendered  upon  the  right  of  the  person 
so  alleged  to  be  entitled,  and  the  same  be  in  favor  of  such 
person,  he  shall  be  entitled,  after  taking  the  oath  of  office  and 
executing  such  official  bond  as  may  be  required  by  law,  to  take 
upon  himself  the  execution  of  the  office ;  and  it  shall  be  his 
duty,  immediately  thereafter,  to  demand  of  the  defendant  in 
the  action,  all  the  books  and  papers  in  his  custody,  or  within 
his  power,  belonging  to  the  office  from  which  he  shall  have 
been  excluded. 


a.  The  proyisionf  of  the  statote  under  which  a  soccessor  in  office  may  apply  to  a 
jastice  of  the  rapreme  court  to  compel  his  predeceasor  to  deliver  over  to  him  the 
books  and  papers  appertaining  to  his  office,  apply  as  well  to  saperintendents  and  col- 
lectors of  tolls  on  the  canals,  as  to  other  officers.  In  case  of  proceedings  under  that 
statute  against  a  collector  of  tollmen  the  canals,  it  is  not  necessary  to  show  that  any 
notice  has  been  served  by  a  canal  commissioner.    In  re  Cobee,  8  Pr.  R.,  367. 

b.  No  proceedings  can  be  had  to  compel  the  delivery  of  books  and  papers  beloDg- 
ing  or  appertaining  to  a  public  officer  until  a  judgment  of  ouster  has  been  regolariy 
entered  against  the  person  executing  the  duties  of  the  office.  In  rt  Welch^  14  Bait 
396;  7  Pr.R.,  173. 

c.  An  allegation,  in  a  petition  for  an  order  to  compel  such  delivery,  th^t  jodgmeot 
was  rendered  and  duly  perfected  in  an  action  in  the  nature  of  a  ^tio  toorranfo  b^uffat 
by  the  people  to  try  the  right  of  an  individual  to  an  office,  on  such  a  day,  witbovt 
stating  in  what  court  the  judgment  was  rendered,  or  whether  under  tlie  direction  of 
a  single  judge,  or  at  a  special  or  a  general  term,  is  not  sufficient  if  the  facts  ara  de- 
nied.   i6. 

d.  UpoQ  the  rendition  of  a  regular  judgment  of  onster  in  the  suit  of  the  peopto 
against  a  public  officer,  and  in  favor  of  another  Individual  for  the  office,  the  officer 
becomes  actually  ousted  and  excluded  from  office,  and  the  party  declared  to  be  en- 
titled, upon  taking  the  official  oath,  and  filing  his  bond  (when  required)  becomes  «• 
in9tante  invested  with  the  office,  and  entitled  under  section  437  of  the  code  to  de- 
mand and  have  the  books  and  papers  appertaining  to  the  office.  In  re  Welch.  7  Pr. 
R.,  283. 

e.  An  appeal  from  the  judgment  of  ouster  cannot  in  any  way  operate  as  a  stay  of 
proceedings.    lb. 
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§  488.  Proceedinga  against  defendant^  on  refusal  to  delvo&t 
hooka  or  papers.  • 

If  the  defendant  shall  refuse  or  neglect  to  deliver  oyer  such 
books  or  papers,  pursuant  to  the  demand,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  the  same  proceedings  shall  be 
had,  and  with  the  same  effect,  to  compel  delivery  of  such 
books  and  papers,  as  are  prescribed  in  article  five,  title  six^ 
chapter  six,  of  the  first  part  of  the  revised  statutes. 

§  439.  Damages^  how  recovered. 

If  the  judgment  be  rendered,  upon  the  right  of  the  person 
so  alleged  to  be  entitled,  in  favor  of  such  person,  he  may 
recover,  by  action,  the  damages  which  he  shall  have  sustained 
by  reason  of  the  usurpation  by  the  defendant  of  the  office  from 
which  such  defendant  has  been  excluded. 

§  440.  One  action  against  several  persona  claiming  office  or 
franchiae. 

Where  several  persons  claim  to  be  entitled  to  the  same 
office  or  franchise,  one  action  may  be  brought  against  all  such 
persons,  in  order  to  try  their  respective  rights  to  such  office  or 
franchise. 

§  441.  Penalty  for  usurping  office  or  franchise^  how 
awarded.         , 

When  a  defendant,  whether  a  natural  person  or  a  corpora- 
tion, against  whom  such  action  shall  have  been  brought,  shall 
be  adjudged  guilty  of  usurping  or  intruding  into,  or  unlaw- 
ftilly  holding  or  exercising,  any  office,  franchise,  or  privilege, 
judgment  shall  be  rendered,  that  such  defendant  be  excluded 
from  such  office,  franchise,  or  privilege,  and  also  that  the  plain- 
tiff recover  costs  against  such  defendant.  The  court  may  also, 
in  its  discretion,  fine  such  defendant  a  sum  not  exceeding  two 
thousand  dollars,  which  fine,  when  collected,  shall  be  paid  into 
the  treasury  of  the  State. 

§  442.    Judgment  of  forfeiture  against  a  corporation. 

If  it  shall  be  adjudged,  that  a  corporation,  against  which 
an  action  shall  have  been  brought  pursuant  to  this  chapter,  has, 
by  neglect,  abuse,  or  surrender,  forfeited  its  corporate  rights, 
privileges,  and  franchises,  judgment  shall  be  rendered,  that  the 
corporation  be  excluded  from  such  corporate  rights,  privileges, 
and  franchises,  and  that  the  corporation  be  dissolved. 
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§  443.  Costs  against  corponUion^  or  persons  dcdming  to  le 
such^  how  coUeS^. 

If  jadgment  be  rendered  in  snch  action  against  a  corpora- 
tion, or  against  persons  claiming  to  be  a  corporation,  the  court 
may  cause  the  costs  therein  to  be  collected  by  execution  against 
the  persons  claiming  to  be  a  corporation,  or  by  attachment  or 
process  against  the  directors  or  other  officers  of  such  corpora- 
tion. 

§  444.  Bestraining  corporation  and  appointmeni  of  re- 
cei/oer. 

When  such  judgment  shall  be  rendered  against  a  corpora- 
tion, the  court  shall  have  the  same  power  to  restrain  the  corpo- 
ration, to  appoint  a  receiver  of  its  property,  and  to  take  an  ac- 
count, and  make  distribution  thereof  among  its  creditors,  as  are 
given  in  article  three,  title  four,  chapter  eight,  of  the  third  part 
of  the  revised  statutes ;  and  it  shall  be  the  duty  of  the  attorney- 
general,  immediately  after  the  rendition  of  such  judgment,  to 
institute  proceedings  for  that  purpose. 

§  445.  Copy  ofjvdgment  roll  against  corporation,  when  to 
he  filed. 

Upon  the  rendition  of  such  judgment  against  a  corporation, 
or  for  vacating  or  annulliDg  of  letters  patent,  ^t  shidl  be  the 
duty  of  the  attorney-general  to  cause  a  copy  of  the  judgment 
roll  to  be  forthwith  filed  in  the  office  of  the  secretary  of  state. 

§  446.  Entry  of  judgment  relating  to  letters  patent  in  rec- 
ords of  commissioner  of  land  office. 

Such  secretary  shall  thereupon,  if  the  record  relates  to  let- 
ters patent,  make  an  entry  in  the  records  of  the  commissioners 
of  the  land  office,  of  the  substance  and  effect  of  sach  judgment 
and  of  the  time  when  the  record  thereof  was  docketed ;  and  the 
real  property  granted  by  such  letters  patent  may  thereafter  be 
disposed  of  by  such  commissioners,  in  the  same  manner  as  if 
such  letters  patent  had  never  been  issued. 

§  447.  Actions  for  forfeiture  of  property  to  the  people. 
Whenever,  by  the  provisions  of  law,  any  property,  real  or 
personal,  shall  be  forfeited  to  the  people  of  this  State,  or  to  anj 
officer  for  their  use,  an  action  for  the  recovery  of  such  property, 
alleging  the  grounds  of  the  forfeiture,  may  be  brought  by  the 
proper  officer,  in  the  supreme  court. 
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Chapter  III. 
Action  for  the  Partition  of  Real  Property, 

Sbctioii  448. — ^ProTiaioDs  of  reviied  statateB  applicable  to  aotioni  for  partition. 

§  448.  Provisions  of  the  revised  statutes^  applicable  to  ac- 
tions for  partition. 

The  provisions  of  the  revised  statutes  relating  to  the  par- 
tition of  lands,  tenements,  and  hereditaments,  held  or  possessed 
hy  joint  tenants  or  tenants  in  common,  shall  apply  to  actions 
for  such  partition  brought  under  this  act,  so  far  as  the  same 
can  so  be  applied  to  the  substance  and  subject  matter  of  the 
action,  without  regard  to  its  form. 

a.  The  code  of  1848  had  no  section  corresponding  to  this ;  and  under  the  code  of 
1848  a  doabt  existed  whether  the  proceedings  for  partition  should  be  by  petition  un- 
der the  reTised  statutes,  or  by  summons  and  complnint  under  the  code.  It  was  held 
both  wajTSy  but  finally  that  the  proceediug^s  might  be  either  by  summons  aod  com- 

£1ahit  or  by  petition,  at  the  option  of  the  plain ti£  Watwn  ▼.  Brigham^  1  Coda 
:ep.,  67  ;  3  Fr.  R.,  290  ;  Myert  ▼.  RaMbaek,  2  Code  Rep..  13  ;  4  Pr.  R,  83  ;  My- 
era  ▼.  Borland,  ib. ;  Baekuw  y.  StiUwtll,  1  Code  Rep.,  70;  3  Pr.  R.,  318  ;  Trdver 
T.  Trover,  1  Code  Rep.,  112  ;  3  Pr.  R,  351 ;  iZoto  ▼.  Row,  4  Pr.  R,  133. 

6.  Where  the  proceedings  are  instituted  by  petition,  the  pleadings  are  intended 
to  be  similar  to  an  action  under  the  code.  The  petition  is  to  stand  for  the  com- 
plaint, and  any  thing  may  be  pleaded  which  will  abate  the  action  or  bar  the  pe- 
titioner's right  to  a  judgment     Reed  ▼.  Child,  2  Code  Rep.,  69;  4  Pr.  R,  125. 

c.  **  Any  of  the  proceedings  in  partition  may  be  had  at  a  general  or  special 
term  of  the  supreme  court,  except  the  trial  of  issues  of  foot ;  and  such  issues 
may  be  tried  at  a  special  term  of  such  court,  by  the  justice  or  justices  holding 
the  same,  by  consent  of  all  the  parties  in  the  cause,  and  jrarsuant  to  the  pro- 
visions of  the  80th  section  of  chapter  280  of  the  laws  of  )847,  entitled,  •  An  act 
in  relation  to  the  judiciary,'  pa«ed  May  12,  1847."    Lawr  of  1847,  ch.  470,  a  14. 

d.  In  partition  cases,  where  two  or  more  of  the  partis  interested  desire  to  have 
their  ahares  set  off  to  them,  to  be  enjoyed  in  common  (Laws  of  1847,  p.  557,  a  4), 
an  order  of  reference  will  be  made  for  that  purpose.  The  sUtote  contemplates  that 
the  provisioos  for  setting  apart  the  shares  of  those  who  desire  to  remain  without  par- 
tition, shall  be  made  before  the  final  decree  is  made.  Northrop  ▼.  Andereon,  8  Pr. 
R,  351. 

e.  An  action  for  partition  cannot  be  maintained  by  a  person,  whatever  his  title, 
aniens  he  io  actually  or  constructively  in  possession  of  the  premises  sought  to  be 
divided,  or  part  of  t!  em.  Johnson  v.  Valentine,  Court  of  Appeals,  October,  1852  ; 
Stryker  v.  Lynch,  11  Leg.  Obs.,  116. 

/.  In  proceedings  for  the  partition  of  land,  either  at  law  or  in  equity,  it  is  not 
nec««ary,  though  in  most  oases  it  ia  adfisable,  to  make  persons  parties  who  are 
entitled  only  to  dower  in  the  premises,  which  has  not  been  admeasured,  and  which 
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extend*  to  the  whole  of  the  premieee  of  which  partition  ia  sought    Tanner  ?.  NiiUt, 
1  Barb.,  560. 

a.  If  the  dower  extends  to  the  whole  of  the  premises  held  in  common,  there  is 
no  reason  for  makini;  the  doweress  a*  party,  except  where  a  partition  of  the  premiiei 
cannot  be  made  without  great  prejudice  to  the  owners  thereof,  and  a  sale  tfaeieforB 
becomes  necessary ;  in  which  case  there  is  a  manifest  propriety  in  making  bers 
party,  as  the  purchaser  will  hold  the  land  parebased  by  him  free  and  discharged 
from  the  dower  interest,  provided  the  doweress  has  been  made  a  party.    Jb. 

b.  In  that  case  the  doweress  is  obliged  to  contribute  to  the  costs,  because  they 
are  to  be  paid  from  the  proceeds  of  the  sale,  and  the  residue  is  to  be  diatriboted.  lb. 

e.  But  where  an  actual  partition  and  division  of  the  land  among  the  joint  tenants 
and  tenants  in  common  takes  place,  the  judgment  or  decree  in  partition  will  not 
affect  the  tenant,  or  pofson  having  a  claim  as  tenant  in  dower  to  the  whole  pre- 
misesL     Jb, 

d.  The  statute  does  not,  in  any  ease,  contemplate  a  setting  off  or  admeasureaaent 
of  a  dower  interest  in  a  partition  suit    lb. 

e.  Method  of  apportioning  the  cost  of  a  partition  suit  among  the  several  parties 
to  such  suit     Ih. 

f.  In  an  action  for  partition  and  sale  of  real  estate,  it  is  not  necessary  to  advertiie 
for  persons  having  general  liens  by  judgment  or  decree  to  present  their  claims  to  a 
referee,  &c.,  in  order  to  render  a  sale  regular  and  vaBd  (Laws  of  1830,  ch.  390; 
13  Wend.,  269).  The  advertisement  and  reference  are  intended  only  as  a  meaM<rf 
cutting  off  certain  general  liens.  If  there  are  none,  there  is  no  use  of  the  advertise- 
ment; and  if  the  parties  to  the  suit  know  there  are  none,- there  is  no  reason  why 
they  should  be  subjected  to  the  expense  and  delay  of  an  advertisement  and  reference 
that  must  amount  to  nothing.     Hall  v.  Partridge,  10  Pr.  R,  168. 

g.  In  a  partition  suit  commenced  by  summons  and  complaint,  where  any  of  the 
defendants  omit  to  answer  in  due  time,  it  is  not  necessary  to  enter  an  order  for  their 
de&ult  in  not  answering,  the  plaintiff  is  entitled  to  the  relief  asked  for,  as  in  other 
actiona.     Wation  v.  Brigham,  I  Code  Rep.,  67 ;  3  Pr.  R.,  290. 

A.  An  allegation  in  an  answer  in  a  partition  suit,  that  the  plaintiff  had  unreason- 
abW  refused  to  make  partition  by  deed,  was  stricken  ont  aa  irrelevant  UeOowan 
V.  illorroio,  3  Code  Rep.,  9. 

t.  The  court  has  no  discretionary  power  to  charge  either  party  with  the  cadre 
costs  in  partition,  upon  the  ground  that  the  plaintiff  unreasonably  refused  to  make 
partition  by  deed.  The  provisions  of  the  revised  statutes  (3  R.  S.,  338,  s.  77)  are 
not  repealed  by  section  306  of  the  code,  but  the  latter  must  be  coostmad  in  connse- 
tion  with  and  as  qualified  by  the  former.    Jb. 

j.  But  when  the  plaintiff  in  a  suit  in  partition  makes  persons  defendants  wfae 
have  no  interest  in  the  sobjeot  matter  of  the  suit,  the  cost  of  such  defendants  will  sot 
be  charged  upon  the  fund  or  against  their  co-defendants,  bat  must  be  paid  by  the 
plaintiff  personally,  unless  such  unnecessary  parties  are  brought  in  at  the  ic^asit  flf 
the  other  defendants.    Hammerwley  v.  UammeraUy,  7  Leg.  Obs.,  127. 

k.  Notice  of  eommissiener's  proceedings  in  partition  is  not  required  by  statute  to 
be  given  to  the  partiea.  It  would  be  proper,  however,  that  the  parties  should  bafe 
an  opportunity  to  be  heard  before  the  coramtssionerB  prior  to  partition  {Row  v.  Hew, 
4  Pr.  R,  133) ;  and  the  neceseity  of  such  notice  most  be  implied,  for  it  is  one  of 
those  adjudications  of  a  judicial  nature  affecting  the  rights  and  mterests  of  the  par- 
ties, in  which  they  have  a  right  to  substantial  and  beneficial  notice,  and  withont  H 
the  report  of  the  commissioners  will  be  set  sside.  Dean  v.  Emnire  Mut.  Jne.  €•., 
9  Pr.  K.,  69  ;  and  see  Supreme  Court  Rules  73, 73,  74 ;  and  see  Hayward  v.  Jadisa, 
4  Barb.,  338 ;  Uws  of  1847,  cap.  430 ;  Uws  of  1851,  p^  555 ;  Lawsof  1852,  p.  411 ; 
and  Laws  of  1853,  p.  530. 

I.  The  report  of  commissioners  In  partition  will  not  be  set  aside  only  upon  gronsdt 
similar  to  those  upon  which  a  verdict  would  be  set  aside  and  a  new  trial  graaied 
(4  £dw.  Ch.  R.,  896).  The  affidavit  of  fonr  credible  and  disinterested  persons  ftr, 
to  three  against,  setting  aside  such  report,  does  not  carry  such  a  weight  of  evidence 
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at  to  aQthoriM  the  court  to  interfera  to  diaturb  the  report    DouHtdav  y.  Ntwton* 
9Pr.  R.,71. 

a.  The  Boperior  court  hu  jarisdiction  of  an  action  for  partition  of  real  estate  iita- 
ate  within  the  city  of  New  York.     Varian  ▼.  Stevent,  2  Daer,  635. 


Chapter  IV. 


* 
Actions  to  determine  conflictiTiig  claims  to  real  property^  a/nd 


for  waste  and  nuisance. 


SscTioN  449.  Actions  to  determine  claima  to  real  property,  how  proaecntedL 

450.  Actionof  waste  aboliahed.     Waste,  how  remediable. 

451.  PrOTisiona  of  revised  atatates  applicable  to  actiona  for  waste  mider 

thia  act. 

452.  When  jadgment  of  forfeitvre  and  eviction  to  be  given. 

453.  Writ  of  nnisance  abolished. 

454.  Remedies  for  injuries  heretofore  remediable  by  writ  of  nuisance. 

§  449.  Actions  to  determine  claims  to  real  property^  how 
prosecuted. 

Proceedings  to  compel  the  determination  of  claims  to  real 
property,  pursuant  to  the  provisions  of  the  revised  statutes,  may 
be  prosecuted  by  action  under  this  act,  without  regard  to  the 
forms  of  the  proceedings  as  they  are  prescribed  by  those  stat- 
utes. 

h.  Notwithatanding  this  section,  it  has  been  held  that  Actions  to  determine  con- 
flicting claima  to  real  property  mnst  still  be  commenced  in  the  manner  prescribed 
by  the  revised  statutea.  Crane  v.  Sawyer,  1  Code  Rep.  N.  S.,  30,  Gridley,  J. :  In 
a  aubaeqaent  case  on  appeal  at  general  term  (Hammond  v.  Tilloteon,  18  Barb.»  332) 
it  waa  held,  that  proceedings  to  compel  the  determination  of  claims  to  real  property 
must  be  commenced  and  carried  on,  as  to  form,  as  prescribed  by  the  code  ;  that  the 
anbaoription  to  the  summons  is  a  substitute  for  the  subscription  to  the  notice  required 
by  the  revised  statutes;  and  that  the  complaint,  in  the  usual  form  of  a  complaint 
nader  the  code,  ia  to  atate  substantially  what  is  required  by  the  revised  statutes ;  and 
that  the  anmmona  ia  to  require  an  anawer  within  twenty,  not  forty,  days. 

e.  In  ease  of  a  trial  in  the  proceedings  to  determine  conflicting  claima,  either 
party  conceiving  himself  aggrieved  may  appeal,  as  in  peraonal  actiona  under  the  code. 
Lawa  of  1855,  p.  945,  a.  11. 

d.  The  costs  allowed  to  the  prevailing  party  in  a  summary  proceeding  to  recover 
poasesaion  of  land,  are  merely  the  fees  of  those  officers  who  are  required  to  perform 
the  aervicea,  such  aa  the  judge,  sheriff,  constable,  Ao,  Attorney  aod  counsel  fees 
are  not  recoverable  against  the  adverse  party.    Partridge  v.  Ford,  5  Pr.  R.,  21. 

e.  The  provisions  of  the  revised  statutes  relative  to  the  determination  of  claima 
to  real  property  (3  R.  S.,  313)  were  amended  by  Laws  of  1848,  p.  67 ;  Laws  of  1854, 
p.  276 ;  and  Laws  of  1855,  p.  943. 
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§  450.    Action  of  waste  abolished.     Waste^  how  remediable. 

The  action  of  waste  is  abolished ;  but  any  proceeding  here- 
tofore commenced,  or  judgment  rendered,  or  right  acquired 
shall  not  be  affected  thereby.  Wrongs  heretofore  remediable 
by  action  of  waste,  are  subjects  of  action  as  other  wrongs,  in 
which  action  there  may  be  judgment  for  damages,  forfeiture  of 
the  estate  of  the  party  offending,  and  eviction  from  the  prem- 
ises. 

§  451.  Provisions  of  revised  statutes  applicable  to  aetu»i 
for  ioaste  under  this  act. 

The  provisions  of  the  revised  statutes  relating  to  the  action 
of  waste,  shall  apply  to  an  action  for  waste  brought  under  this 
act,  without  regard  to  the  form  of  the  action,  so  fiar  as  the 
same  can  be  so  applied. 

§  452.    When  judgment  offoffeiture  and  emotion  to  he  gvoen. 

Judgment  of  forfeiture  and  eviction  shall  only  be  given  in 
favor  of  the  person  entitled  to  the  reversion,  against  the  tenant 
in  possession,  when  the  injury  to  the  estate  in  reversion  shall 
be  adjudged  in  the  action  to  be  equal  to  the  value  of  the  ten- 
ant's estate,  or  unexpired  term,  or  to  have  been  done  in  malice. 

§  453.  Writ  of  nuisance  abolished. 

The  writ  of  nuisance  is  abolished  ;  but  any  proceeding  here- 
tofore commenced,  or  any  judgment  rendered,  or  right  ac- 
quired, shall  not  l^  affected  thereby. 

§  454.  Remedy  for  injuries  heretofore  remediable  hy  writ 
qf  nuisance. 

Injuries  heretofore  remediable  by  writ  of  nuisance,  are  sub- 
jects of  action,  as  other  injuries,  and  in  such  action  there  may 
be  judgment  for  damages,  or  for  the  removal  of  the  nuisance, 
or  both. 

a.  Au  action  pureaant  to  thii  Motion  ia  a  aobatitnta  for  the  statute  remedy  by 
writ  of  naisance,  and  the  plaintiS*  mast  aver  in  his  complaint  all  that  waa  before 
reqoiaile  to  anatain  an  action  of  that  nature.    Ellsworth  ▼•  Piilttaiii,  16  Barb.  565. 


§  455.]  SEAL    FBOFEBTY.  62& 


Chafteb  v. 
General  jprovisions  relating  to  actions  concerning  Real  Property. 

Section  455.    ProTisionB  of  revised  •tatutes  applicable  thereto. 

§  455.  Provisions  of  revised  statutes  applicable  thereto. 

The  general  proyisions  of  the  revised  statutes  relating  to 
actions  concerning  real  property,  shall  apply  to  actions  brought 
nnder  this  act,  according  to  the  subject  matter  of  the  action, 
and  without  regard  to  its  form. 

o.  The  reTised  statutes  (2  R.  S.,  s.  38) » provide  ''that  the  court  in  which  such 
jndgmeiit  (i.  ei  jadgment  in  ejectment)  shall  be  rendered  at  any  time  within  three 
years  thereafter,  upon  the  application  of  the  party  agrainst  whom  the  same  was  ren- 
dered, his  heira  and  aasigns,  and  upon  payment  of  all  costs  and  damages  recovered 
thereby,  shall  vacate  such  jadgment  and  grant  a  new  trial  in  such  cause."  In  an 
action  commenced  since  the  code  took  effect,  to  recover  possession  of  real  estate,  the 
defendant  had  a  verdict,  and  the  plaintiff  (within  three  years)  moved  for  a  new  trial 
nnder  the  above  provisions  of  the  revised  statutes.  The  defendant  objected  that  the 
judgment  had  not  been  perfected,  and  that  the  revised  statutes  did  not  apply;  but 
the  court,  Marvin,  J.,  held,  that  the  revised  statutes  did  apply,  and  ordered  that 
the  plaintiff  be  allowed  to  perfect  the  judgment  unless  the  defendant  did  so  within 
ten  days,  and  that  when  perfect^  the  jodgment  should  be  thereupon  vacated  and  a 
new  trial  granted  without  order,  on  the  terms  (we  presume,  the  report  being  silent 
upon  the  subject)  prescribed  by  the  revised  statotea.  And  in  an  action  commenced 
before  the  code  went  into  effect  and  decided  since,  where,  the  judgment  having  been 
paid,  the  defendant  moved  for  a  new  trial  pursuant  to  statute  (2  R.  S.,  309),  it  was 
held  that  the  court  had  no  discretion.  The  statute  is  imperative  that  the  party,  on 
application  and  payment  of  all  the  costs  and  damages  recovered,  Bhail  have  a  second 
triaL  The  code  has  made  no  change  in  this  part  of  the  practice,  even  in  suits  com- 
menced since  it  took  effect ;  for,  although  the  action  of  ejectment  is  not  retained  by 
name,  in  actions  for  land  these  provisions  of  the  re/vised  statutes  apply.  Rogers  v. 
Wtng,  5  Pr.  R.,  50;  Lang  v.  Ropke,  I  Duer,  701.  But  the  proviaions  of  the  re- 
vised statutes  do  not  apply  to  a  submission  without  action  under  section  372.    /6. 

6.  Where  it  appeared  on  the  trial  of  an  ejectment  suit  against  a  corporation,  and 
against  individuals,  that  the  individual  defendants  were  severally  in  possession  of 
separate  rooms  in  a  dwelling  house  on  the  premises,  and  of  separate  parcels  of  land 
as  tenants  of  the  other  defendant,  and  the  corporation  waa  actually  in  possession  of 
only  part  of  the  premises,  it  was  held  that  in  such  a  case,  the  plaintiff^  is  bound  to 
elect  against  which  of  the  defendants  he  will  proceed,  and  a  verdict  must  be  rend- 
ered in  fkvor  of  the  other  defeodants.  A  geoeral  verdict  in  such  a  case  cannot  be 
sustained.     Fosgate  v.  Herkimer  Mannfac,  Co.,  9  Barb.  287. 

c  See  section  121,  and  Laws  of  1847,  cap.  337.  Laws  of  1846,  c  159,  and 
section  18  [25]  of  2  R.  S.,  4lh  ed.  567  [306]  [part  3,  ch.  5,  tit.  1],  providing  that 
no  actual  entry  under  title  need  be  proved,  is  not  repealed  by  the  code,  but  is  expressly 
retained  by  section  455  {Lawrence  v.  WilliamM,  1  Duer,  587)  ;  and  sections  8j  23 
[30]  27  [34^]  of  the  same  title^  are  also  retained,  and  are  still  in  force.  Budd  v.  Btng- 
ham,  18  Barb.  498. 
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TITLE  XIY. 


Provisions  relating  to  Esdsting  Suits. 

610TION  456.    Appeal  from  an  order  at  special  term,  on  summaiy  applkalioa,  alUr 

judgment 

457.  Writ  of  error  in  all  caaea  abollahed.    Appeal  anbatitated. 

458.  Ezeontion,  when  iamable  on  a  jodgment  docketed  before  Jdy  1. 

184a 

459.  Bziatini^  Boite. — ^Extraordinary  terma. 

460.  Appeala  from  fioal  deoreea,  by  a  single  judge,  in  aopreme  eoott,  in 

auits  in  equity  pending  on  «foIy  1,  1847,  when  to  betaken. 

461.  lasues  of  fact  in  county  court  or  common  pleaa  before  Joly  1|  1846. 

how  tried. 


§  456.  Appeal  from  order  ai  a  tpecial  term^  on  mmmary 
application  after  judgment. 

The  appeal  mentioned  in  section  9,  of  the  act  to  facilitate 
the  determination  of  existing  suits  in  the  courts  of  this  State. 
may  also  be  taken  from  an  order  made  at  a  special  term,  on  a 
summary  application  in  an  action  after  judgment,  when  sncli 
order  involves  the  merits  of  the  application,  or  some  part 
thereof. 

§  457.  Writ  of  error  in  all  cases  abolished.  Appeal  suMi- 
tuted. 

No  writ  of  error  shall  be  hereafter  issued  in  any  case  what- 
ever. Wherever  a  right  now  exists  to  have  a  review  of  a 
judgment  rendered,  or  order  or  decree  made,  before  the  first 
day  of  July,  1848,  such  review  can  only  be  had  upon  an  ap- 
peal taken  in  the  manner  provided  by  thia  act ;  and  all  ap- 
peals heretofore  taken  from  such  judgments,  orders,  or  decrees, 
under  the  provisions  of  the  code  of  procedure,  which  are  still 
pending  in  an  appellate  court,  and  not  dismissed,  shall  be  valid 
and  effectual.  But  this  section  shall  not  extend  the  right  of 
review  to  any  case  or  question  to  which  it  does  not  now  ex. 
tend,  nor  the  time  for  appealing,  nor  shall  it  apply  to  a  case 
where  a  writ  of  error  has  been  already  issued. 
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• 

a.  SeoCion  457  of  the  oocle  of  1848,  authorizea  a  review  ooly  in  caMS  where  the 
jodgment,  decree,  or  order,  appealed  from,  was  entered  before  the  code  was  passed, 
aod  where  a  right  of  review  existed  by  the  previous  law.  Dunlop  v.  Edwards. 
3  Cade  Rep.,  197.  ^  ' 

b.  A  writ  of  error  will  not  lie  to  review  in  the  oonrt  of  appeals  a  decision  of  the 
«npreme  oonrt,  made  at  special  term,  awarding  a  peremptory  mandamus.  People  v. 
Aa<ls,  1  Coda  Rep.,  8a  s     r        r    /  r 

§  458.  Execution^  when  iasuahle  on  a  judgment  docketed  he- 
fare  July  1,  1848. 

An  execution  may  be  issued  without  leave  of  the  court 
upon  a  judgment  docketed  before  the  first  day  of  July,  1848, 
or  now  or  hereafter  to  be  rendered  in  an  action  pending  on 
that  day,  at  any  time  within  five  years  after  the  rendering  of 
the  judgment. 

See  section  283.  384. 

§  469.  (Amended,  1851.)  Application,  of  this  act  to  actio^is 
pending. — Eetraordinary  terme. 

The  provisions  of  this  act  apply  to  future  proceedings  in 
actions  or  suits  heretofore  commenced  and  now  pending,  as 
follows : 

1.  If  there  have  been  no  pleading  therein,  to  the  pleadings 
and  all  subsequent  proceedings : 

2.  When  there  is  an  issue  of  law  or  of  fact,  or  any  other 
question  of  fact  to  be  tried,  to  the  trial  and  all  subsequent  pro- 
ceedings : 

8.  After  a  judgment  or  order,  to  the  proceedings  to  enforce, 
vacate,  modify,  or  reverse  it,  including  the  costs  of  an  appeal. 
Whenever  the  judges  of  the  supreme  court  in  any  district  find 
that  the  court  at  any  term  or  circuit,  has  not  been,  or  will  not 
be  able  to  dispose  of  all  the  cases  upon  the  calendar,  they  may 
request  the  governor  to  assign  other  judges,  and  if  necessary, 
appoint  extraordinary  terms  and  circuits,  for  the  purpose  of 
disposing  of  such  cases.  The  governor  may  thereupon  make 
such  assignment,  and  the  judges  assigned  must  hold  the  courts 
accordingly. 

e.  Before  amendment  this  section  was  as  follows :  The  proceedini;  by  re-hearinff, 
provided  for  in  the  act  in  relation  to  the  judiciary,  parsed  May  12, 1847,  and  mod- 
ified in  aectioni  7  and  8  or  the  act  to  facilitate  the  determination  of  extstini;  suits  in 
the  ooarts  of  this  State,  passed  April  13, 1843,  is  hereby  abrogated,  so  far  as  it  relates 
to  the  appeals  provided  for  in  this  section. 
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§  460.  (Amended,  1851-1852.)  Appeal  from  certain  final 
decrees  allowed. 

An  appeal  may  be  taken  from  any  final  decree  entered  upon 
the  direction  of  a  single  jndge,  in  any  sait  in  equity  pending 
in  the  supreme  court  on  the  first  day  of  Jnly,  one  thousand 
eight  hundred  and  forty-seven,  "  at  any  time  before  the  first 
day  of  November,  one  thousand  eight  hundred  and  fifty-two. 
But  this  section  shall  not  apply  to  cases  where  a  rehearing  has 
already  been  had  or  ordered,  or  to  the  case  of  a  decree  en- 
tered before  the  passage  of  this  act,  and  to  review  which  no 
attempt  in  good  faith  has  been  or  shall  have  been  made  within 
thirty  days  after  notice  of  the  entry  of  such  decree."  Such 
appeal  shall  be  taken  in  the  manner  provided  in  sections  three 
hundred  and  twenty-seven  and  three  hundred  and  forty-eight. 

a.  The  part  within  inverted  commas,  was  rahstitnted  by  the  amendment  of  1851 
for  theae  words :  "  Within  ninety  days  from  the  time  this  act  shall  take  effeot;  bat 
this  section  shall  not  apply  to  cases  where  a  re-heariog  baa  already  been  bad  or  or- 
dered, and." 

6.  The  amendment  of  1853  waa  to  extend  tbe  time  for  appeal,  from  1st  Nofem- 
ber,  1851,  to  1st  NoTember,  1853. 

c.  This  section  is  not  nnconstitntional,  it  is  merely  a  provision  extending  the  time 
for  bringing  an  appeal.  It  afiects  the  remedy  only.  Bureh  ▼.  Newbuty,  4  Pr.  H, 
145. 

d.  No  snit  in  equity  was  pending  in  the  supreme  oonrt,  on  '*  the  first  day  of  Jnly, 
1847,"  nor  until  the  first  Monday  in  July  (5th  July,  1847).  Const.,  art  zir.  s.  6. 
Bnt  it  is  undoubtedly  the  intention  of  the  legislature,  by  this  section,  to  restore  the 
rights  to  a  rehearing  in  suits  in  equity  pending  on  tbe  first  Monday  in  Jnly,  1847^ 
where  it  has  been  lost ;  and  this  section  is  to  be  construed  as  applicable  to  all  soitB  in 
equity  pending  in  the  supreme  court  on  the  first  Monday  (the  5th)  In  July,  1647. 
Jb.    And  see  Jtfioson  v.  Jonei,  1  Code  Rep.,  N.  S.,  335. 

e.  In  an  equity  suit  commenced  before  the  code  took  effect,  the  mode  of  reviewiDg 
a  decision  of  a  siofl^le  judge  is  by  an  appeal  and  not  by  ^  rehearing.  OiUkrUt  v. 
iSfetensoR,  7Pr.  R,273. 

§  461.  Issue  of  fact  in  county  court  hou)  tried. 

An  issue  of  fact  joined  in  a  county  court,  or  court  of  com- 
mon pleas,  before  the  first  day  of  July,  one  thousand  eight 
hundred  and  forty-eight,  or  then  pending  in  that  court  on 
appeal,  shall  be  tried  by  a  jury,  unless  the  parties  otherwise 
agree. 
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TITLE  XV  * 
General  Pramsions. 

Sbction  463.  Defioition  of  "real  property/' 

463.  Definiiion  of  ^'personal  property." 

464.  Definition  of  •* property.*'. 

465.  Definition  of  «  dittrict. " 

466.  Definition  of  "  clerk." 

467.  Rnle  of  strict  conBtrnotion  of  etatntes  inapplicable  to  thia  act. 

468.  Statutory  provinone  inconaiatent  with  thia  act,  repealed. 

469.  Rnlea  and  practice  inconsistent  with  this  act,  abrogated. 

470.  Judges  to  make  general  rales. 

471.  This  act  not  to  affect  certain  proceedings  and  statutory  provisions. 
479.  Certain  parts  of  revised  and  other  statutes  not  repealed. 

473.    This  act,  when  to  take  effect 

§  462.  [383.]  Definition  of  "  realprop^y:' 
The  words  "  real  property,"  as  used  in  this  act,  are  co-ex- 
tensive with  lands,  tenements,  and  hereditaments. 

§  463.  [384.  J  Definition  of  ^^ personal  property?^ 
The  words  '^  personal  property,"  as  used  in  this  act,  include 
money,  goods,  chattels,  things  in  action,  and  evidences  of  dsbt. 

a.  "  Where  there  is  nothing  in  the  particular  proTision  to  show  that  the  words 
personal  property  have  a  different  meaning,  section  463  no  doubt  extends  them  to 
inclode  things  in  action.  But  it  is  equally  plain  that  there  are  particular  proTisions 
which  preclude  those  words  in  tlie  section  relative  to  executions  from  embracing  things 
in  action."    Rantam  v.  Miner,  1  Code  Rep.  N.  S.,  98. 

b.  A  claim  for  services  rendered  is  not  personal  property  within  the  meaning  of 
thiB  section.     The  People  v.  Hulbtrt,  I  Code  Rep.  N.  S.,  75. 

§  464.  [386.]  Definition  of  ''property:' 
The  words  "  property,"  as  used  in  this  act,  includes  prop- 
erty real  and  personal. 

§  465.  [386.]  Definition  of  "  district:' 
The  word  ''  district,"  as  used  in  this  act,  signifies  judicial 
district,  except  when  otherwise  specified. 


*e. "  The  definitions  made  in  title  xv.  are  necessarily  general  in  their  character,  and 
are  controlled  by  specific  provisions  limiting  or  enlarging  them,  whenever  they  occur 
in  the  same  statute.''    R^neixm  v.  Miner,  1  Code  Rep.  N.  S.,  98. 
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§  466.  [387.]  Dejmition  of  «  cUrk:' 

The  word  ^'  clerk,"  as  used  in  this  act,  signifies  the  clerk  of 
the  court  where  the  action  is  pending,  and  in  the  supreme 
conrt,  the  clerk  in  the  county  mentioued  in  the  title  of  the  com- 
plaint, or  in  another  county  to  which  the  court  may  hare 
changed  the  place  of  trial,  unless  otherwise  specified. 

a.  An  official  statate  certificate,  limned  by  a  deputy  clerk  without  stating  that  the 
clerk  waa  abieDt,  held  sufficieot.    4  Pr.  R,  353. 

See  note  to  aection  312,  and  AndretDs  y.  Durtmi,  6  Pr.  B^  191. 

§  467.  JSnle  of  strict  construction  of  statutes  inqppli€(Me 
to  this  cict. 

The  rule  of  common  law,  that  statutes  in  derogation  of  tbat 
law  are  to  be  strictly  construed,  has  no  application  to  this  act 

§  468.  [388.]  (Amended  1849.)  Statuiory  provisions  ifum- 
sistent  with  this  act  repealed. 

All  statutory  provisions  inconsistent  with  this  act,  are  re- 
pealed ;  but  this  repeal  shall  not  revive  a  statute  or  law  which 
may  have  been  repealed  or  abolished  by  the  provisions  hereby 
repealed.  And  all  rights  of  action  given  or  secured  by  exist- 
ing laws,  may  be  prosecuted  in  the  manner  provided  by  this 
act.  If  a  case  shall  arise  in  which  an  action  for  the  enforce- 
ment or  protection  of  a  right,  or  the  redress  or  prevention  of  a 
wrdhg,  cannot  be  had  under  this  act,  the  practice  heretofore  in 
use  may  be  adopted  so  far  as  may  be  necessary  to  prevent  a 
failure  of  justice. 

&.  Thifl  section  is  identical  with  section  38S  in  the  code  of  184S,  and  it  wis  de- 
cided that  it  preserved  the  right  to  a  craditor's  bill  given  by  the  revised  statates  (2 
R.  8.,  3d  ed.,  234^  a  62,  ti  M9.)  in  cases  where  an*  ezecntion  had  been  isned  as<i 
returned  nnsatisfied.  prior  to  the  code.  Quick  t.  Keeler,  2  Sand.  8.  &  R.,  231 ;  D>»- 
ham  y.  NiehoUon,  2  t6.,  636.  It  has  also  been  held  that  this  section  gives  the  rigfat 
to  proceed  by  summons  and  complaint  for  an  admeasurement  of  dower.  Towueni 
▼.  Townsendt  2  Sand.  8.  C.  R.,  713.  And  in  like  manner  for  partition  of  lands.  See 
note  to  section  44S.  Also,  in  like  manner,  Xq  pursue  the  remecSy  of  a  creditor^  iBit- 
See  note  to  section  71. 

e.  The  judiciary  act  of  1847,  when  applied  to  appeals  depending  on  the  Ist  of 
July,  1848,  is  not  so  inconsistent  with  any  thing  in  the  code  as  to  come  Within  the 
repealing  section.  Per  Bronson,  Ch.  J.,  Butler  v.  Miller,  3  Pr.  R.,  339.  The  oode- 
makers  did  not  intend  to  take  away  any  right  which  had  already  attaobsd  under  the 
old  law,  but  only  to  change  the  law  for  the  future.    lb, 

d,  "  This  section  was  inserted  in  the  former  code  in  the  same  language  as  it  ■  ia 
the  present  one.  It  was  not  intended  to  provide  for  a  case  in  which  a  diffieaUy  nugbt 
arise  out  of  the  repeal  of  a  provision  in  a  former  code,  for  it  was  an  enactment  ooo- 
tained  in  the  former  code  itself;  but  it  was  a^wise  provision  made  by  the  legisfatore^ 
lest,  in  the  radical  change  introduced  by  a  new  and  untried  system,  that  system  night 
be  found  not  adapted  to  all  exigencies,  and  might  leave  some  cases  without  the  appto- 
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priate  remediea.  The  legislature  foresaw  that  there  might  be  iastaneeB,  like  that  of 
CVane  v.  Sawyer,  1  Code  Rep.  N.  S.,  50,  in  which  the  forms  of  prooeediogs  sanc- 
tieaed  by  the  code-ooald  not  be  applied  to  the  case ;  and  therefore,  in  such  instances, 
they  anthorited  a  procedure  vnder  the  former  system i  so  far  as  to  preyent  a  &ilure 
of  jnatice.  Again,  '  the  practice  heretofore  in  utt '  means  the  practice  which  pre- 
vailed before  the  code."    Church  t.  Rhodee,  6  Pr.,  R.,  285. 

§  469.  [389.]  (Amended  1849.)  Hides  and  practice  incoQi- 
sistent  with  this  act  abrogated. 

The  present  rules  and  practice  of  the  courts  in  civil  actions^ 
inconsistent  with  this  act,  are  abrogated,  but  where  consistent 
with  this  act,  they  shall  continue  in  force  subject  to  the  power 
of  the  respective  courts  to  relax,  modify,  or  dter  the  same. 

a.  This  section  saves  the  old  rulee  and  practice  of  the  eonrt  where  consistent ;  but 
the  pUadinge  are  neither  part  of  the  rulee  nor  of  the  practice.  AUen  v.  SmUlie,  1 
Abbott,  357. 

6.  Under  this  provision,  the  former  practice  of  the  court  for  the  correction  of 
enron  most  govern  in  the  court  of  appeals,  where  neither  the  rules  of  the  court  of 
appeals  nor  the  provisions  of  the  code  are  inconsistent  therewith.  Haeiinge  v.  Me- 
jrtiii«y,8Pr.  R.,  175. 

c.  The  code  has  not  changed  the  former  practice  that  an  action  can  only  be  dis- 
oontinned  by  order,  and  this  section  preserves  this  practice.  AverUl  v.  Patteroon, 
10  Pr.  R.,  85. 

d.  This  section  does  not  abrogate  the  principles  which  governed  the  practice  with 
respect  to  affidavits  to  hold  to  bail,  and  showing  cause  of  action,  and  vacating  orders 
to  hold  to  bail.     Martin  v.  Vanderlip,  3  Pr.  R.,  265. 

§470.  (Amended  1851-1852.)  Judges  to  meet  and  make 
general  rules. 

The  judges  of  the  supreme  court,  of  the  superior  court  of 
the  city  of  New  York,  and  of  the  court  of  common  pleas  for 
the  city  and  county  of  New  York,  shall  meet  in  general  session 
at  the  capitol  in  the  city  of  Albany,  on  the  first  Wednesday  in 
August,  1852,  "and  eVery  two  years  thereafter;  and  at  such 
sessions  shall  revise  their  general  rules,  and  make  such  amend- 
ments thereto,  and  stch  further  rules,  not  inconsistent  with 
this  code,  as  may  be  necessary  to  carry  it  into  full  eflfect.  The 
rules  80  made  shall  govern  the  supreme  court,  the  superior 
court  of  the  city  of  New  York,  the  court  of  common  pleas  of 
the  city  and  county  of  New  York,  and  the  county  courts,  so 
far  as  the  same  may  be  applicable. 

§  471.  [390.]  (Amended  1849-1852.)  This  act  not  to  affect 
certain  proceedings  and  statutory  protnsians. 

Until  the  legislature  shall  otherwise  provide,  the  second 
jpart  of  this  act  shall  not  aflTect  proceedings  upon  mandamus 
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or  prohibition ;  nor  appeals -from  surrogates'  courts;  nor  any 
special  statutory  remedy  not  heretofore  obtained  by  action ; 
nor  any  existing  statutory  provisions  relating  to  actions  not  in- 
consistent with  this  act,  and  in  substance  applicable  to  the  ac- 
tions hereby  provided ;  nor  any  proceedings  provided  for  by 
chapter  five  of  the  second  part  of  the  revised  statutes,  or  by 
the  sixth  and  eighth  titles  of  chapter  five  of  the  third  part  of 
those  statutes,  or  by  chapter  eight  of  the  same  part,  excluding 
the  second  and  twelfth  titles  thereof,  or  by  the  first  title  of 
chapter  nine  of  the  same  part ;  except  that  when  in  coDse- 
quence  of  any  such  proceeding  a  civil  action  shall  be  brought, 
such  action  shall  be  conducted  in  conformity  to  this  act;  and 
except  also,  that  where  any  particular  provision  of  the  titles 
and  chapters  enumerated  in  this  section  shall  be  plainly  incon- 
sistent with  this  act,  such  provision  shall  be  deemed  repealed, 

a.  The  amendment  of  1853  ii  the  ineertion  of  the  wordi,  '*  the  iecond  jMrt  •/," 
This  eection  was  rabetitated  in  1849  for  eection  390  in  the  code  of  1848. 

b.  The  following  are  the  provieioDs  of  the  roTieed  atatntea  referred  to  in  thii 
aeotion  aa  not  affected  by  the  aeoond  part  of  the  code : — 

Ch.  V.  Pt  2  of  the  RevUed  Statutes.    (2  R.  S.,  4t)i  ed.,  186  [1]. 

Tit.  1.  Art.  1.    Of  attachmenii  against  abacondiog,  oonoealed,  and  non-rendent 

debiora. 

2.  Of  attachmenti  againat  debtora  confined  for  crime. 

3.  Of  voluntary  anignmenta  made  pazauant  to  the  applieatmi  of  an 

insoWent  and  hie  creditors. 

4.  Of  proceedings  by  creditors  to  compel  aaaignmentB  by  debtois  im- 

prisoned on  ezecntion  in  civil  caoses. 

5.  Of  Tolontary  assignments  by  an  insolvent  for  the  purpose  of  ex- 

onerating his  person  from  impriaonment. 

6.  Of  voluntary  assignments  by  a  debtor  imprisoned  on  ezecntion  ia 

civil  causes. 

7.  General  proviaions  applicable  to  proeeedinga  under  the  aeveial 

preceding  articles. 

8.  Of  the  powers,  duties,  and  obligationa  of  tmateea  and  aai^gnsei 

under  this  title. 

9.  Provisions  respecting  aasignees  under  former  insolvent  laws. 

10.    Provisions  of  the  "act  to  aboliah  imprisonment  for  '<  debt  and  to 
punish  fraudulent  debtors,"  passed  April  26th,  1831,  other  than 
those  which  relate  to  justices*  courts.    (6  Pr.  R.,  348). 
Tit.  2.  Of  the  custody  and  disposition  of  the  estatea  of  idiots,  lunatica,  poisons  of  oi- 
sound  mind,  and  drunkards. 

Ch,  v.  Pt.  3  of  the  Rfvieed  Statutee. 

Tit.   6.    Of  trespaai  on  land. 

8.    Proeeedinga  to  diaoover  the  death  of  persona  upon  whose  Urea  any  par- 
ticular estate  may  depend. 

Ch.  VIII.  Pt.  3  of  the  Revieed  Statutee. 
Tit.  1.    Of  the  bringing  and  maintaining  auits  by  poor  persons. 
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3.  Of  iniU  by  and  agtinst  eieentora  aud  administrston,  and  against  hain, 

deTisees,  and  legatees.    (OlmsUad  ▼.  Vredevburg,  10  Pr.  R.,  217.) 

4.  Of  proceedings  by  and  against  corporations  and  public  bodies  having  cer- 

tain corporate  poweia,  and  by  and  against  officers  representing  them 
[and  joint-stock  companies]. 

5.  Of  snits  against  sheriffi^  surrogates  and  other  officers,  on  their  official  bonds. 

6.  Of  actions  for  penalties  and  forfeitures,  and  proTisions  for  the  oolleotion  and 

remiss'on  of  forfeited  reoognisanoes  aud  fines  imposed  by  courts.    (See 
tn/ra,  note  c.) 

7.  Of  proceedings  for  the  admeasurement  of  dower. 

8.  Of  proceedings  for  the  collection  of  demands  against  ships  and  Teasels  [and 

mechanics'  liens]. 

9.  Of  proceedings  for  the  recoYery  of  rent  and  of  demised  premises. 

10.  Of  summary  proceedings  to  recover  the  possession  of  land  in  certain  oases. 

{Benjamin  v.  Benjamin,  1  Selden,  383.) 

11.  Of  distraining  cattle  and  other  chattels  doing  damage,  and  of  distraining  in 

other  oase& 

13.  Of  proceedings,  as  for  contempts,  to  enforce  civil  remedies,  and  to  protect 

the  rights  of  parties  in  civil  actions.    (  The  People  v.  ComjUon,  1  Duer., 
512 ;  Re  Smethwret^  3  Code  Rep.,  55  ;  2  San<L,  724.) 

14.  Of  arbitrations. 

15.  Of  the  foreclosure  of  mortgages  by  advertisement. 

16.  Of  proceedings  for  draining  of  8wam|>s,  marshes,  and  other  low  lands. 

17.  General  miscellaneous  provisions  concerning  suits  and  proceedings  in  civil 


18.    Proceedings  to  change  tbe  names  of  partiea. 

Ch.  IX.  of  the  Revieed  Statutee. 

Tit.    1.    Of  the  writs  of  habeas  corpus  and  certiorari  in  certain  cases. 

a.  The  provisions  of  the  revised  statutes  '*  of  proceedings  by  and  againit  corpora- 
tions in  courts  of  law."  (R.  S.  Part  IIL  Tit  4.  Art.  1),  remain  in  force,  "  though  pro- 
bably the  pleadings  and  practice,  except  where  otherwise  specially  provided  should 
be  under  the  code.  These  suits  (suits  under  the  code  aud  the  revised  statutes)  are  not 
alike  in  all  respects.  The  circumstances  under  which  they  may  be  commenced  are 
not  the  same.  And  the  bond  in  one  case  is  for  costs,  and  in  the  other  the  undertaking 
is  for  costs  and  damages ;  and  in  one  suit  it  would  seem  to  be  for  the  benefit  of  the 
plaintifl^ — other  creditors  are  allowed  to  share  in  the  proceeds  of  the  other.  (Code  s. 
237.)  In  one  case  I  think  there  must  be  an  application,  and  an  affidavit  and  an  attach- 
ment must  issue  ;  in  the  other  none  of  these  seem  to  be  necessary  to  the  prosecution 
of  the  suit"  Hand,  J.,  Bank  of  Commerce  v.  Rutland  and  Waeh,  R,  R,  Co,,  10 
Pr.  R,  5. 

6.  What  18  the  effect  of  this  secUon  on  proceedings  to  disMlve  a  moneyed  cor- 
poration 7    Kattenetroth  ▼.  The  Aet&r  Bank,  2  Doer,  032. 

«.  This  section  (471)  declared  that  the  code  should  not  apply  to  proceedings  on 
forfeited  recognizances ;  but  by  laws  of  1855,  ch.  202,  p.  305,  it  is  enacted,  (s.  1)  that 
all  tbe  provisions  of  the  code  are  to  apply  to  all  recognizances  perfected  in  any  court 
of  general  sessions  or  of  oyer  and  terminer ;  and  (s.  2)  all  laws  or  parts  of  laws  or 
provisMma  of  statutes  in  anywise  conflicting  with  such  application  of  the  provisions  of 
tfae  code  to  said  forfeited  recognizances,  are  repealed. 

d.  "  It  is  not  clear  what  is  meant  by  bringing  an  action  in  consequence  of  any 
such  proceedings.  It  cannot  be  an  action  of  ejectment  aAer  partition,  for  this  would 
have  been  so  as  a  matter  of  course.  The  more  reasonable  construction  is,  that  the 
prooeedings  are  to  be  conducted  as  suits  under  the  code,  except  that  when  they  are 
not  provided  for  in  that,  the  former  statute  remains  in  force.'*  Per  Hand,  J.,  in 
Watson  V.  Brigham,  3  Pr.  R.,  290 ;  1  Code  Rep.,  67. 

€.  By  tbia  section,  all  prooeedings  upon  appeals  from  surrogate's  courts  are  en- 
tirely excluded  from  the  operation  of  any  of  the  proviBtons  in  the  code;  they  must  be 
governed  by  other  statutes.    Sherman  v.  Young,  6Pr.  R.,  318. 

/.  This  section  preserves  tbe  petition  for  admeasurement  of  dower,  but  a  party 
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may  either  adopt  the  petition  or  the  rammone  and  eomplaint,  Toum^emd  t.  7W«- 
9end^  2  Sand.  713;  and  aeetiona  24  and  25  of  2  R.S.  617,  are  retained  by  this. 
aeotkm.  Murray  y,  Ha9kin9,  4  Pr.  R.,  263,  and  aee  note  to  aeotlon  S03  :  and  2  B 
a,  252,  s.  74, 75,  are  retained  by  the  code.    MeGown  v.  MonnOj  3  Code  Rep.,  9. 

a.  "  The  trne  principles  applicable  to  the  titles  named  in  this  aeotionyare:  When 
the  title  creoCea  the  proceeding  and  oontaina  fnll  direetiona  as  to  the  form  and  mode 
of  condooting  it,  or  where  the  title  modifies  a  comaMn-law  remedy,  so  as  to  make  it 
oBssntially  new  and  statntory ;  in  such  cases  the  right  and  remedy  remain  onsepsra- 
ted  and  nnaltered.  Bat  where  the  titles  merely  provide  for  preoeedings  freUmnary 
to  an  action,  or  establish  certain  principles  of  law  or  roles  of  evidence,  to  goTem 
snits  between  certain  partial^  nnder  certain  drcnmstaaoes,  without  materially  iffact- 
ing  the  form  of  the  action  or  manner  of  conducting  it  in  other  respects, — ^there  the 
proceedings  are  retained  and  applied  to  the  new  system,  and  the  action,  not  depend- 
ing npon  the  old  statute,  is  to  be  oondooted  in  conformity  with  the  code,  u  the 
latter  olasa  may  be  placed,  the  statntea  in  relation  to  soita  by  poor  peisona,  by  tod 
against  administrators,  fixing  the  damagea  for  trespass  in  oertain  eases,  dto. ;  whieh 
do  not  serionsly  afiect  the  forms  of  action,  but  are  as  applicable  to  the  new  ajfstam  at 
to  the  old.  In  the  former  class  may  be  placed,  proceedings  in  partitioD ;  prooeediDgi 
against  corporatioos  In  courts  of  law,  admeasurement  of  dower,  prooeediogi  tot 
the  collection  of  demands  against  ships  and  vessels,  forcible  entries  and  detsinen, 
writ  of  nuisance,  and  actions  of  waste ;  all  of  which  are  either  entirely  creatans  of 
the  statute,  by  which  the  right  and  remedy  are  made  inseparable,  or  are  cobubod, 
law  actions,  so  far  modified  by  the  statute  as  to  be  inconsistent  with  any  other  gene- 
ral form  of  remedy."    Per  ^reulo,  J.,  in  Traver  ▼.  Trover ^  1  Code  Rep.,  Ill 

See  also  sections  108,  109,  449,  and  supreme  court  rule  89. 

§  472.  Certain  parts  of  revised  and  other.  statiUes  not  r«- 
pealed. 

Nothing  in  this  act  contained  shall  be  taken  to  repeal  sec- 
tion 23  of  article  2  of  title  5  of  chapter  6,  part  3d,  of  the  re- 
Tised  statutes,  or  to  repeal  an  act  to  extend  the  exemption  of 
household  farnitnre  and  working  tools  from  distress  for  rent 
and  sale  under  execution,  passed  April  11, 1842. 

§473.  [391.]  (Amended  1849.)  This  act  when  to  tokened. 

This  act  shall  take  effect  on  the  first  day  of  July,  1848 ; 
except  that  sections  22,  23,  24,  and  25,  shall  take  effect  imme- 
diately. 


b.  The  code,  paased  11th  April,  1849,  took  effect  twenty  days  after  its  , 
The  last  [this]  section  of  the  code  should  be  considered  as  a  portion  of  the  oriabsl 
code,  and  applicable  to  such  portions  of  the  amended  code  as  existed  prior  to  Apri 
11, 1849.  But  considering  the  amended  code  as  a  substitute  for  the  original,  to  take 
effect  on  1st  of  July,  1848,  would  be  to  give  it  a  retrospectiTe  effect,  contrary  to  tht 
settled  principles  applicable  to  the  constniotion  of  statutes.  OambU  y»  BtaUie,  4 
Pr.  R.,  41. 


SUPPLEMENTARY  ACT. 


AN  ACT 

To  amend  an  act  entitled  "  An  act  to  facilitate  the  determina- 
tion of  existing  strite  in  the  cowrts  of  this  Siate.^ 

Passed  April  11, 1849. 

The  People  of  the  State  of  New  York^  represented  in  Sen- 
ate a/nd  Assembly^  do  enact  as  follows : 

The  act  entitled  ^^  An  act  to  facilitate  the  determination  of 
eidsting  suits  in  the  courts  of  this  State,"  passed  April  \% 
1848,  is  hereby  amended  so  as  to  read  as  follows : 

§  1.  (Amended  1849.) 

The  act  to  simplify  and  abridge  the  practice,  pleadings,  and 
proceedings  of  the  courts  of  this  State,  passed  April  12, 1848, 
and  amended  at  the  present  session  of  the  Legislature,  is  herein 
designated  as  the  "  Code  of  Procedure." 


TITLE  L 
Provisions  relating  to  the  Courts  in  general, 

Chattka  1.    Sections  of  the  Code  of  Prooedure  referred  to  and  applied  to 

existing  saita 
2.    Other  provisioDS  relating  to  existing  snitsL 

Chapter  I. 

Sections  of  the  Code  of  Procedure  referred  to  and  applied  to 

existing  suits. 

§  2.  (Amended  1849.) 

The  provisionB  of  the  Code  of  Procedure,  contained  in  the 
foUoviqg  sections  thereof,  are  hereby  applied,  so  far  as  the 
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same  are  applicable,  to  f  atare  proceedings  in  civil  suitB,  wheiber 
at  law  or  in  equity,  pending  on  the  first  day  of  July,  1848,  as 
follows : — 

&  A  writ  of  error  wu  held  to  be  a  *'  rait "  within  this  section.  Gmer  t.  C69n, 
3  Pr.  R.,  341.  And  where  an  appeal  to  a  county  oourt  waa  perfected  by  theterriee 
of  the  neoeaiary  papers  upon  the  justice,  on  the  3rd  of  June,  1648,  held  that  it  wm 
a  wuit  pending  on  the  1st  of  Jnly,  1848.     Teall  ▼.  Van  Wyck,  10  Barb.,  376. 

See  note  to  section  8  of  the  code. 

1.  Sections  seventy-two,  one  hundred  and  twenty-one,  one 
hundred  and  sixty-nine  to  one  hundred  and  seventy-six,  hoik 
inclusive,  three  hundred  and  fifteen,  and  three  hundred  and 
eighty-eight,  to  proceedings  in  actions^in  the  supreme  court,  in 
the  county  courts,  in  the  superior  court  of  the  city  of  New 
York,  in  lie  court  of  common  pleas  for  the  city  of  New  York, 
in  the  mayors'  courts  of  the  cities  of  Albany,  Hudson,  Troj, 
and  Rochester,  and  in  the  recorders'  courts  in  the  cities  of  Buf- 
falo and  IJtica. 

2.  Sections  two  hundred  and  ninety-two  to  three  hundred 
and  two,  both  inclusive,  to  executions  on  a  judgment  or  decree 
in  any  of  these  courts,  hereafter  issued  against  any  person,  to 
the  sheriff  of  the  county  where  he  resides,  or  if  he  resides  out 
of  the  State,  to  the  sheriff  of  the  county  where  the  record  of 
judgment  is  filed  or  the  decree  enrolled;  the  word  "judg- 
ment," in  these  sections  being  taken  to  include  a  decree. 

6.  The  words  '*  hereafter  issued  "  in  this  section  mean  after  Joly  1, 1848.  Dm- 
ham  T.  NtchoUon,  2  Sand.,  636. 

3.  Sections  three  hundred  and  twenty-three  to  three  hun- 
dred and  thirty-one,  both  inclusive,  three  hundred  and  thirty- 
three  to  three  hundred  and  forty-seven,  both  inclusive,  and 
three  hundred  and  fifty-one  to  three  hundred  and  seventy-one, 
both  inclusive,  to  the  review  of  judgments,  decrees,  and  final 
orders  from  which  no  writ  of  error  or  appeal  shall  have  been 
already  taken,  the  word  '^judgment "  being  taken  to  include 
a  decree,  and  ^^  judgment-roll "  to  include  the  record  of  judg^ 
ment  and  enrollment  of  decree. 

e.  Farmert'  Loan  and  TrvBi  Co.  y.  Carroll^  4  Pr.  R.,  211 ;  1  Code  Rep.,  113. 

4.  Sections  three  hundred  and  ninety  to  three  hundred  and 
ninety-nine,  both  inclusive,  four  hundred  and  six  to  four  hun- 
dred and  fifteen,  both  inclusive,  four  hundred  and  seventeen, 
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and  four  hundred  and  eighteen,  to  proceedings  in  actions  in  all 
the  courts  of  civil  jurisdiction  in  the  State. 

5.  Section  four  hundred  and  two,  to  non-enumerated  mo- 
tions in  the  com*ts  mentioned  in  the  first  subdivision  of  this 
section. 

S«e  notes  to  sections  401,  403,  403,  of  the  eode. 

a.  The  *'  final  orders  '*  from  whioh  that  section  anthorizesan  appeal  to  this  conitf 
are^  it  seems,  orders  made  in  special  proceedings,  or  upon  summary  application  after 
judgment ;  and  in  the  latter  case  the  application,  it  seems,  must  concede  the  validity 
of  tlM  judgment,  and  seek  relief  upon  matter  arising  subsequenUy.  Dufdop  ▼.  Ed' 
worth,  3  Code  Rep.,  197. 

h.  A  A.nal  decree,  regnlarly  entered  (not  enrolled),  cannot  be  corrected  on  special 
motton  ;  it  must  be  by  a  re-hearing,  or  if  enrolled,  by  bill  of  review.  Pieabia  v. 
Everard,  4  Pr.  R.,  113  ;  2  Code  Rep.,  69. 


Chapter  II. 

Other  previsions  relating  tb  existing  suits.^ 

§  3.  Suiis  referred  hy  consent  Reference  to  take  testi- 
mony. • 

Any  suit  in  equity  now  pending  in  the  supreme  court, 
or  which  may  be  there  pending  before  the  first  day  of  July 
next,  or  any  issue  therein,  whether  of  fact  or  of  law  or  both, 
may  be  referred  upon  the  written  consent  of  the  parties  con- 
cerned ;  and  upon  the  like  consent  a  reference  may  be  ordered 
to  take  testimony,  or  to  report  facts,  or  to  execute  any  order  or 
decree. 


•  See  note  to  Trial  by  Referees,  p.  384. 

c.  A  reference  as  to  surplus  moneys  in  a  suit  pending  in  the  late  court  of  chan- 
cery, is  not  a  reference  under  this  act.  Rogera  v  Mouneey,  1  Code  Rep.,  63.  A 
reference  to  take  testimony  in  an  equity  suit  at  issue  upon  the  pleadings,  cannot  be 
directed  under  this  act  unless  by  consent.  Flagg  v.  Munger,  2  Code  Rep.|  17 ;  3 
Barb.,11. 

dL  On  a  rcfeience  to  hear  and  determine,  under  code  of  1848,  an  order  to  exam* 
ine  A  co-defendant  was  necessary.    Roberta  v.  Thompaon,  1  Code  Rep.,  113. 

e.  Where  the  examination  of  a  long  account  is  not  necessarily  involved,  a  refer* 
eiiM  will  not  be  ordered.    Shaldan,  v.  Waaha,  7  Leg.  Oba,  57. 

/.  Wlkal  proceedings  are  to  be  had  on  reports  of  referees  in  suits  pending  July  1 , 
1848,  and  how  such  reports  may  be  reviewed,  see  Mucklathwaiia  v.  Wctser,  1  Code 
Rep.,  61. 

41 
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§  4.  Referetice.  when  directed  hf  e<mrt. 

Where  the  parties  do  not  consent,  as  in  the  last  section 
mentioned,  the  court  may,  upon  the  application  of  either,  or  of 
its  own  motion,  direct  a  reference  in  such  suit,  in  the  following 

cases: 

1.  Where  the  determination  of  an  issue  of  fact  shall  require 
the  examination  of  a  long  account  on  either  side ;  in  whicb 
case  the  reference  may  be  to  hear  and  decide  the  whole  issue, 
or  to  report  upon  any  specific  question  of  fact  iuYolved  there- 
in; or, 

2.  Where  the  taking  of  an  account  shall  be  necessary  for  the 
information  of  the  court,  before  decree,  or  for  carrying  an  order 
or  decree  into  effect ;  or, 

8.  Where  a  question  of  fact,  other  than  upon  the  plead- 
ings, shall  arise,  upon  motion  or  otherwise,  in  any  stage  of  the 
suit. 

§  6.  Report  of  referee  to  stand  as  decision. 

The  report  of  the  referee  or  referees  upon  the  whole  cause, 
or  upon  the  whole  of  any  issue  therein,  shall  stand  as  the  ded- 
mon  of  the  court,  in  the  same  manner  as  if  the  cause  or  issue 
had  been  determined  by  tl|p  court  at  a  special  term,  and  may 
be  reviewed  in  like  manner. 

€ee  teotioii  278  of  code. 

§  6.  (Amended  1849.)    Referees^  how  appointed. 

The  referee  or  referees  shall  be  appointed  in  the  manner 
provided  in  section  two  hundred  and  seventy-three  of  the  code 
of  procedure,  and  shall  have  the  powers  specified  in  section 
four  hundred  and  twenty-one,  and  the  compensation  specified 
in  section  three  hundred  and  thirteen  of  that  code. 

§  7.  lie-hearing.  Security  to  he  gi/oen,  Notice  of  re-hear- 
ing, 

No  re-bearing  shall  take  place  at  a  general  term  of  the 
supreme  court,  of  an  order  or  decree  made  at  a  special  term, 
unless  the  same  involve  the  merits  of  the  suit  or  proceeding,  or 
some  part  thereof.  And  further  proceedings  upon  the  order 
or  decree  shall  not  be  stayed  unless  security  be  given  in  the 
same  manner,  and  to  the  same  extent,  as  would  be  required  if 
an  appeal  were  taken  to  the  court  of  appeals  from  the  same 
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order  or  decree,  made  or  confirmed  at  a  general  term.  Nor 
shall  such  re-hearing  be  had,  unless  notice  of  the  same  be  given 
within  ten  days  after  notice  of  the  order  or  decree  reheard, 
with  the  secoritj  thus  required. 

a.  Under  this  seotion  it  was  held,  in  Sehermerhorn  ▼.  Mayor,  ^e,  of  New  Tork^ 
3  Pr.  R.,  254),  that  the  prooeedinga  to  obtain  a  re* hearing  were  to  be  governed  by 
this  set,  and  that  aeoarity  mnat  be  given  in  all  oaaea  on  a  re^hearing,  in  non-enume- 
rated motiona  in  equity,  aa  well  aa  final  deoreea.  That  where  no  stay  of  proceeding! 
waa  aonght,  the  aecurity  must  be  in  conformity  to  2  R.  S.,  605,  a.  80,  and  where  a 
atay  waa  required,  the  aeoarity  moat  be  given  in  conformity  with  aectiona  63, 83,  84, 
and  85,  of  2  R.  S.,  606. 

6.  That  the  statnte  peremptorily  reqairea  the  aecnrity  to  be  given  within  ten  daya 
after  notice  of  the  order  or  decree  re-heard,  and  that  the  conrt  bad  no  power  to  relieve 
a  party  who  had  omitted  to  give  aecurity  within  the  ten  daya.  See  also  Bureh  v. 
Newburyj  3  Pr.  R,  271 ;  1  Code  Rep.,  41  ;  WiUon  v.  Onderdonk,  I  Code  Rep.,  64 ;  3 
Pr.  R.,  319  ;  Crane  v.  Crane,  1  Code  Rep.,  92  ;  Butler  v.  Baheoek,  tb.;  Sheldon 
Y.  Barnard,  ib.,  82  ;  Finehley  v.  MilU^  ib.,  83 ;  Pougkkeepeie  B'k  v.  Haight,  3  Pr. 
R.  83. 

c.  A  motion  for  a  review  doea  not  involve  the  meriti,  and  cannot  be  re-heard. 
Sheldon  v.  Weeke,  1  Code  Rep.  87;  Conro  v.  Oray,  4  Pr.  R.  166.  A  motion  to 
diaaotve  an  injunction  may.  Ib,  And  ao  may  a  deciaion  awarding  a  peremptory 
mandamna.  People  v.  Steele,  1  Code  Rep.,  hS.  An  order  for  re- hearing  auapenda 
an  proeeedlngB  on  the  decree.  Finehley  v.  Mille,  ib.,  %3.  And  aa  to  what  may  or 
may  not  be  taken  to  the  conrt  of  appeala,  aee  Blair  v.  Dillaye,  3  Pr.  R.,  422 ; 
Cfraeie  v.  Freeland,  1  Comi.,  228;  Marvin  v.  Seymour,  1  Code  Rep.,  111. 

d.  The  word  "  decree  "  in  thia  aection  inclodea  a  ^^ final  decree.**  Maeon  v.  Jonee, 
1  Code  Rep.  N.  S.,  335. 

e.  In  actiona  pending  when  the  code  took  effect,  the  proper  mode  of  reviewing  a 
decree  made  at  special  term  ia  by  a  motion  for  a  re-hearing.  Demptey  v.  Tylee,  1 
Code  Rep.  N.  S.,  360. 

/.  Where  a  party  givea  notice  of  appeal  invtead  of  rtf  hearing^  the  adverae  party 
may,  by  not  objecting  in  due  time,  waive  hia  right  to  object  to  the  regularity  of  the 
notice.    Ib, 

§  8.   What  notice  ^lecessary. 

Ko  petition  for  a  re-hearing  need  be  made.  Instead  there- 
of, it  shall  only  be  necessary  to  serve  a  notice  in  writing  on  the 
adverse  party,  and  on  the  clerk  with  whom  the  order  or  decree 
to  be  re-heard  is  entered,  stating  the  application  for  a  re-bearing 
of  snch  order  or  decree,  or  some  specified  part  thereof. 

g.  The  word  <*  decree  *'  in  thia  aection  includea  a  **final  decree."  The  aervice 
of  a  copy  of  a  decree  marked  **  copy  "  and  signed  by  the  clerk,  ia  notice  of  the  de- 
cree ;  and  the  time  to  appeal  will  commence  to  run  from  the  aervice  of  auch  copy. 
Mamn  v.  Jonee,  1  Code  Rep.  N.  S.,  335. 

§  9.  Appeal  from  an  order. 

Any  party  aggrieved  by  an  order  made  at  a  special  term  of 
thesnpreme  court,  in  an  action  at  law,  or  in  a  special  proceeding, 
when  it  involves  the  merits  of  the  action  or  special  proceeding, 
or  Bome  part  thereof,  may  appeal  therefrom  to  the  court  at 
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a  general  term  ;  where,  npon  such  appeal,  the  order  may  be 
reversed,  affirmed,  or  modified,  according  to  law. 

c.  This  aection  it  retrospeetiTS  as  well  m  prospeetiTe.    People  t.  Steele,  1  Code 

See  note  to  eectkm  349  of  code,  and  Iddinge  y.  Bnun,  1  Code  Rep.,  61. 

i.  In  an  action  eommeoeed  before  the  firat  of  Jalyi  1848,  and  then  peadiaf ,  the 
right  to  appeal  from  an  order  made  at  the  qieeial  term,  moat  depend  npoa  the  9th 
aeotien  of  the  oapplementary  act ;  and  that  section  gires  the  right  of  appeal  fnm  neh 
erdota  aa  «<  involve  the  meriU  of  the  action."  Seelev  v.  CAittea^a,  10  fiarh.  6.0. 
R^303. 

See  aection  456  of  the  code. 

§10.  Appeal  Aaw  made. 

The  appeal  in  the  last  section  mentioned,  may  be  made 
by  the  service  of  a  notice  in  writing,  on  the  adverse  party  and 
on  the  clerk  with  whom  the  order  is  entered,  stating  the  appeal 
from  the  same,  or  some  specified  part  thereof.  But  no  such 
appeal  shall  be  taken^  nnless  a  jndge  of  the  snpreme  court 
certify,  that,  in  his  opinion,  it  is  proper,  that  the  queetioii 
arising  on  the  appeal  should  be  decided  at  the  general  term. 
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TITLE  n.  .      ,   : 


Provisions  relating  to  Courts  in  the  First  Judicial  District* 


§  11.  (Amended  1849.)  General  term  of  supreme  court,  how 
continued. 

The  general  term  of  the  supreme  court,  appointed  to  be 
held  in  the  first  judicial  district,  on  the  first  Monday  of  April, 
eighteen  hundred  and  forty-eight,  shall  be  continued  from  the 
first  Monday  of  each  month  to  the  third  Saturday  thereafter, 
until  and  including  the  third  Saturday  after  the  first  Monday 
of  July,  eighteen  hundred  and  forty-eight,  or  until  all  the 
cases  on  the  calendar  be  sooner  heard,  or  a  sufficient  oppor- 
tunity be  given  for  the  hearing  thereof. 

§12.  (Amended  1849.)  Special  terms  and  circuit  courts, 
hmo  continued. 

The  special  terms  and  circuit  courts  appointed  to  be  held 
in  the  first  judicial  district  at  any  time  hereafter,  before  the 
first  day  of  July,  eighteen  hundred  and  forty-eight,  shall  be 
respectively  continued  from  the  first  Monday  of  eacb  month  to 
the  third  Saturday  thereafter,  until  and  including  the  third 
Saturday  after  the  first  Monday  of  July,  eighteen  hundred  and 
forty-eight,  or  until  all  the  cases  ready  thereat  for  hearing  or 
trial  be  sooner  heard,  or  otherwise  disposed  of. 


*  a.  Laws  of  1852,  cap.  374,  p.  591,  provide,  '*  In  addition  to  the  circnit  eoarte 
now  aathorixed  to  be  held  in  the  city  and  county  of  New  York,  sittinga  for  the  trial 
of  iaraea  of  fact  triable  by  a  jury  may  be  had  in  said  city  and  coanty,  at  anoh  timea 
M  the  chief  jadge  of  the  cocrt  of  appeals  may  appoint ;  and  all  existing  statutes  ral- 
atiye  to  the  oircnits  in  the  first  district  are  to  apply  to  snob  sittings"  and  that  seToral 
<!ireuits  or  oircnits  and  sittings,  may  be  held  at  the  same  time. 
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a  general  term ;  where,  upon  such  appeal,  the  order  may  be 
reversed,  affirmed,  or  modified,  according  to  law. 

«.  This  Motion  is  retrospective  ae  well  u  prospeetiTe.  People  y.  Steele,  1  Oodi 
Rep.  I  8o. 

See  note  to  eeotion  349  of  code,  and  Iddinge  ▼.  Bruen,  1  Code  Rep.,  61. 

6.  In  an  action  oommeoced  before  the  first  of  Jnlyi  1848,  and  then  panSin^,  tha 
right  to  appeal  from  an  order  made  at  the  special  term,  most  depend  vpoa  tfas  9th 
section  of  the  supplementary  act ;  and  that  section  gives  the  right  of  appeal  fron  raeh 
orders  as  "  involve  the  merits  of  the  aotion."  Seeley  v.  Ckitieuden^  10  Barb.  8,0. 
R.,  303. 

See  section  456  of  the  code. 

§10.  Appeal  hovj  made. 

The  appeal  in  the  last  section  mentioned,  may  be  made 
by  the  seryice  of  a  notice  in  writing,  on  the  adyerse  party  and 
on  the  clerk  with  whom  the  order  is  entered,  stating  the  appeal 
from  the  same,  or  some  specified  part  thereof.  Bnt  no  such 
appeal  shall  be  taken,  nnless  a  judge  of  the  snpreme  court 
certify,  that,  in  his  opinion,  it  is  proper,  that  the  question 
arising  on  the  appeal  should  be  decided  at  the  general  term. 
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TITLE  n.  .         I 


JPromsions  relating  to  Courts  in  the  First  Judicial  District,* 


§11,  (Amended  1849.)  Genei*dl  term  of  supreme  courts  luyu) 
continued* 

The  general  term  of  the  supreme  court,  appointed  to  be 
held  in  the  first  judicial  district,  on  the  first  Monday  of  April, 
eighteen  hundred  and  forty-eight,  shall  be  continued  from  the 
first  Monday  of  each  month  to  the  third  Saturday  thereafter, 
until  and  including  the  third  Saturday  after  the  first  Monday 
of  July,  eighteen  hundred  and  forty-eight,  or  until  all  the 
cases  on  the  calendar  be  sooner  heard,  or  a  sufficient  oppor- 
tunity be  given  for  the  hearing  thereof. 

§  12.  (Amended  1849.)  Special  terms  and  circuit  courts^ 
how  continued. 

The  special  terms  and  circuit  courts  appointed  to  be  held 
in  the  first  judicial  district  at  any  time  hereafter,  before  the 
first  day  of  July,  eighteen  hundred  and  forty-eight,  shall  be 
respectively  continued  from  the  first  Monday  of  each  month  to 
the  third  Saturday  thereafter,  until  and  including  the  third 
Saturday  after  the  first  Monday  of  July,  eighteen  hundred  and 
forty-eight,  or  until  all  the  cases  ready  thereat  for  hearing  or 
trial  be  sooner  heard,  or  otherwise  disposed  of. 


*  a.  Laws  of  1852,  cap.  374,  p.  591,  provide,  '<  In  addition  to  the  eirevit  eonrta 
now  aathorized  to  be  held  in  the  c:ty  and  county  of  New  York,  aittingi  for  the  trial 
of  iaraaa  of  fact  triable  by  a  jury  may  be  had  in  said  city  and  coanty,  at  anoh  timei 
ai  the  chief  judge  of  the  court  of  appeals  may  appoint ;  and  all  existing  statntea  ral- 
atire  to  the  circuits  in  the  first  district  are  to  apply  to  such  sittings"  and  that  seTeral 
circuits  or  circuits  and  sittings,  may  be  held  at  the  same  time. 
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§  13.  (Amended  1849.)  GenercH  and  spectal  terms  in  firsi- 
district 

In  addition  to  the  courts  already  required  by  law,  there 
shall  be  held  on  the  first  Monday  of  September,  eighteen  hun- 
dred and  forty-eight,  a  general  and  special  term  of  the  supreme 
court,  and  a  circuit  court  in  the  first  judicial  district,  by  such 
judges  as  the  governor  shall,  by  appointment,  in  writing,  des- 
ignate; which  terms  and  circuit  court  shall  be  exclusively 
devoted  to  the  determination  of  suits  and  proceedings  in  the 
supreme  court,  commenced  before  the  first  day  of  July,  eight- 
een hundred  and  forty-eight. 

§  14.  (Amended  1849.)  Terms  how  long  continued. 
The  terms  and  circuit  court,  mentioned  in  the  last  section, 
shall  each  be  continued  in  each  month,  except  October  and 
January,  from  the  first  Monday  to  the  third  Saturday  there- 
after, inclusive,  until  the  fourth  Saturday  in  February,  eighteen 
hundred  and  forty-nine,  or  until  the  suits  and  proceedings  men- 
tioned in  the  last  section,  ready  for  hearing  at  such  courts,  shall 
be  sooner  determined. 

§  15.  In  case  of  disability j  governor  may  assign  other 
judges. 

If  the  judges  assigned  to  hold  such  general  or  special 
terms  or  circuit  courts,  or  any  of  them,  be  unable,  by  reason  of 
sickness  or  judicial  engagements  elsewhere,  to  sit  until  the 
close  thereof,  the  governor  shall  assign  other  judges,  not  ac- 
tually engaged  in  holding  court,  to  take  their  places  respectr 
ively. 

§  16.   When  cause  passed^  Jiow  placed  on  the  calendar. 

When  a  cause,  placed  upon  a  calendar  of  a  court  of  record 
in  the  city  of  New  York,  shall  be  regu^Arly  called  and  passed, 
without  a  postponement  by  the  court  for  good  cause  shown,  it 
shall  thenceforth  take  its  place  on  the  same  or  any  future  calen- 
dar,  as  if  the  date  of  the  issue  were  the  time  when  it  was  thn3 
passed. 

§  17.  Party  to  state  date  of  issue. 

In  the  case  mentioned  in  the  last  section  it  shall  be  the  duty 
of  the  party  placing  a  cause  upon  the  calendar,  for  a  sabse* 
quent  term,  to  state  the  date  of  the  issue,  as  above  prescribed ; 
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and  if  he  omit  to  do  so,  by  reason  whereof  the  issue  retains  its 
priority  on  the  calendar,  the  conrt  on  the  application  of  the 
adyerse  party,  or  of  its  own  motion,  may  strike  the  cause  from 
the  calendar. 

§  18.  Act  takes  effect  immediately. 

This  act  shall  take  effect  immediately,  except  that  section 
two  shall  take  effect  at  the  same  time  with  the  Code  of  Proce- 
dure. 


APPENDIX. 


RULES  OF  COURT.* 


COURT  OF  APPEALS. 


ADOPTED  MAY  25, 1849.— AMENDED  APRIL  1, 1852. 


Ordered,  That  the  following  rules  for  governing  the  practice  in  thi« 
court,  numbered  from  I.  to  XIX.,  both  incTusiye,  be  adopted  and  pub- 
lished. 

Rule  I. 

When  the  appeal  is  from  a  judgment,  the  return  of  the  derk  of  the 
court  below  shall  consist  of  certified  copies  of  the  notice  of  appeal,  and 
the  judgment  roll.  When  the  appeal  is  from  such  an  order  as  is  men- 
tioned m  the  eleventh  section  of  the  code  of  procedure,  the  return  shall 
consist  of  certified  copies  of  the  notice  of  appeal,  the  order  appealed 
from,  and  the  papers  on  which  the  court  below  acted  in  making  the 
order. 

Rule  II. 

The  appellant  shall  cause  the  proper  return  to  be  made  and  filed 
with  the  clerk  of  this  court  within  twenty  days  after  the  appeal  shall  be 
perfected.  If  he  fail  to  do  so,  he  shall  be  deemed  to  hare  waived  the 
appeal ;  and  on  an  affidavit  proving  when  the  appeal  was  perfected,  and 
a  certificate  of  the  clerk  that  no  return  has  been  filed,  the  respondent 

*  a.  No  general  rale  or  order  of  the  court  of  appeal^  or  of  the  iiipreme  oourt, 
•ball  be  of  any  force  or  effect  nntil  itsball  haye  been  pobluhed  in  the  newipapenat 
Albany  in  which  legal  noticei  are  by  law  reqolred  to  be  pnbliebed,  once  in  each 
week  for  three  sneoeniTe  weeka.    [Lawi  of  1847,  cap  470«  p.  639,  ■.  4.] 

6.  The  rales  of  the  court  ought  not  to  be  ueed  for  purpoaee  of  opprenoDi  or 
in  order  to  bring  about  a  determination  of  the  oaae  upon  techiealitiee,  at  Uie  ezpenie 
of  the  subatantial  merita.    MiekUthwaite  v.  Rkode;  I  Barb.,  57. 
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may  enter  an  order  with  the  clerk  dismissing  the  appeal  for  want  of  pros- 
ecution, with  costs ;  and  the  court  below  may  thereupon  proceed  as  though 
there  had  been  no  appeal. 

See  note  to  section  338  of  the  code. 

a.  An  affidavit  of  the  le^ndent  is  sufficient  to  prove  when  the  appeal  web 
perfected. 

h»  Unleai  the  respoadent  can  show  some  delay  or  iDCODYeuieDce  in  not  making 
the  retam  in  pufsaaoee  of  this  rale,  or  not  serving  the  copies  of  the  case  as  re- 
quired by  rale  7,  the  defaults  taken  under  those  rales  should  be  relieved  against 
upon  terms,  in  all  cases  where  it  appears  that  the  appeal  is  brought  in  good  faiUi. 
Tratemum.  v.  Wkittuy^  7  Fr.  R.,  407. 

e.  The  dismission,  by  the  court  of  appeals,  of  an  appeal  for  want  of  prosecution, 
is  not  in  judgment  of  law  an  t^firmanee  of  the  judgment  appealed  from  {Wat$on  v. 
Hn99on,  1  Buer,  242).  The  only  eflleot  of  such  a  dismission  is  to  replace  the  judg- 
ment in  its  former  condition,  leaving  its  merits  still  open  to  examination  upon  a  sec- 
ond and  further  appeal  (i6.)  Nor  is  the  barring  of  an  appeal  by  the  lapse  of  time 
an  affirmance  of  the  jadement  (t5.)  To  affirm  a  judgment,  is  by  a  judicial  sentence 
of  an  appeDate  court  to  declare  its  validity ;  and  it  is  a  legal  solecism  to  say  that  a 
judgment  has  been  affirmed,  when  the  question  of  its  validity  is  exactly  that  which 
the  appellate  court  refused  to  consider.  A  court  saying  an  appeal  shall  be  dismissed, 
is  not  saving  the  judgment  appealed  from  is  either  valid  or  erroneous,  and  no  court 
has  a  right  to  say  the  judgment  has  been  affirmed  rather  than  that  it  has  been  re- 
versed.    Ih, 

See  note  to  section  339  of  the  code,  as  to  when  the  appeal  is  '*  perfeetedJ^ 

d.  When  the  printed  case  or  error-book  does  not  show  a  return  made  by  the  clerk 
below,  the  appellate  court  has  no  authority  to  hear  the  argument  The  People  v. 
Barront  6  Pr.  R.,  81 ;  Laming  v.  Ruuell,  4  ib.  213.    See  note  to  rule  VII.  infra. 

Rule  ILL 

K  the  return  made  hj  the  clerk  of  the  court  below  shall  be  defective 
either  party  may,  on  an  affidavit  specifying  the  defect,  apply  to  one  of 
the  judges  of  this  court  for  an  order  that  the  clerk  make  a  further  return 
without  delay. 

See  note  to  section  328  of  the  code, 

RULB  IV. 

The  attorneys  and  guardians  ad  litem  of  the  respective  parties  in  the 
court  below,  shall  be  deemed  the  attorneys  and  guardians  of  the  same 
parties  respectively  in  this  court,  until  others  shall  be  retained  or  appoint- 
ed, and  notice  thereof  shall  be  served  on  the  adverse  party. 

RULB  V. 

In  all  calendar  causes  a  case  shall  be  made  by  the  appellant,  which 
shall  consist  of  a  copy  of  the  return  of  the  clerk,  and  the  reasons  of  the 
coort  below  for  its  judgment,  if  the  same  can  be  procured.  If  the  case 
is  voluminous,  an  index  to  the  pleadings,  exhibits,  depositions,  and  other 
principal  matters  shall  be  added. 

Rule  VL 

All  cases  and  points,  and  all  other  papers  furnished  to  the  court  in 
calendar  causes,  shall  be  printed  on  white  writing  paper,  with  a  margin 
on  the  outer  edge  of  the  leaf  not  less  than  one  and  a  half  inch  wide 
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The  printed  page,  exclusive  of  any  marginal  note  or  reference,  sball  be 
seven  inches  long,  and  three  and  a  half  inches  wide.  The  folio  number- 
ing from  the  commencement  to  the  end  of  the  case,  shall  be  printed  on 
the  outer  margin  of  the  page. 

Rule  VII. 

Within  forty  days  after  the  appeal  is  perfected,  the  appellant  shall 
serve  three  printed  copies  of  the  case  on  the  attorney  of  the  adverse  par- 
ty. K  he  fail  to  do  so,  he  shall  be  deemed  to  have  waived  the  appeal ; 
and  on  an  affidavit  proving  the  default,  the  respondent  may  enter  an  c^- 
der  with  the  clerk  dismissing  the  appeal  for  want  of  proeecution,  with 
costs ;  and  the  court  below  may  thereupon  proceed  as  Uiough  there  had 
been  no  appeal. 

a.  This  rule  applied  to  appeals  pending  when  this  rule  was  adopted,  Drener  f, 
Brooke,  3  Code  Rep.,  130. 

See  note  to  section  339  of  the  eode»  as  to  when  the  appeal  is  perfected. 

b.  Where,  after  the  reipondent  had  entered  an  order  under  this  rnle,  ditmiwng 
the  appeal  for  want  of  proeecution,  and  the  came  had  been  remitted  to  the  ooort 
helow,  the  appellant  moved  to  aet  aside  the  said  order  entered  by  the  respondent,  and 
per  etiriam,  "Although  the  reepondent  has  been  regular,  the  appellant  woold  be 
relieved  on  terma  if  we  had  power  to  grant  it ;  but  aa  the  cauae  has  been  regularly 
remitted  to  the  aupreme  court,  we  no  longer  haye  jurisdiction,  and  cannot  giant  re- 
lief.   The  only  remedy  is  a  new  appeal"    Dretaer  v.  Brooko,  3  Coma.,  561. 

c.  Where  an  appeal  is  regularly  diamiswd  by  the  court  of  appeala,  and  the  remit- 
titur lent  down,  the  appellate  court  loaea  poaMSUon  of  the  cauae  and  all  power  over 
it :  but  where  an  order  diamiaeing  an  appeal  ia  irregalariy  entered,  or  entered  upon 
a  ttlae  or  garbled  affidaytt,  the  appellate  court  may  grant  relief  by  yaeating  the  order 
of  diimieaal.  So  long  aa  the  order  of  the  appellate  court  atanda  the  court  beknr  ia 
bound  by  it,  and  haa  no  power  to  make  an  order  impairing  ita  foree.  The  court 
below  cannot,  therefore,  upon  motion  vacate  a  judgment  entered  upon  the  remittitnr 
on  account  of  the  irregularity  of  the  order  of  the  appellate  court.  Newton  y.  Hsr- 
fts.  1  Code  Rep.,  N.  S.,  191. 

d.  It  haa  been  decided  by  this  [saperior]  court  upon  full  conaideration,  that  after 
a  remittitur  haa  been  regularly  filed  and  an  order  entered  to  carry  into  effect  the 
judgment  of  the  appellate  court,  the  order  will  not  be  vacated,  and  the  remittitar 
taken  from  the  files,  without  some  suggestion  f^om  the  appellate  court  itself  that  the 
remittitur  doea  not  conform  to  ita  judgment,  or  haa  been  irregularly  isaned.  Seldw 
V.  Vermilyea,  3  Sand  663 ;  Bogardtu  v.  RotendaU  Manufae.  Co»,  I  Dner,  502. 

e.  Where  an  appeal  to  the  court  of  appeals  is  diamiased  for  want  of  proepcutioB 
and  remitted  to  the  court  below  (the  auperior  court)  to  be  there  proceeded  with,  tbe 
proper  courae  appears  to  be  that  the  judgment  of  the  court  of  appeala  be  directed 
to  be  made  the  judgment  of  the  court  below,  and  that  the  coeta  of  the  appeal  be 
adjusted  by  the  clerk,  and  by  him  entered  in  the  judgment  *  Union  India  Rmbier 
Co.  V.  Babeoek,  1  Abbott.  267. 

/.  In  the  foregoing  case  the  judgee  of  the  auperior  court  aettled  the  form  of  as 
order  or  judgment  to  be  entered  in  the  court  below  on  a  remittitur  from  the  court  of 
appeala  aa  follows: — 

Title  of  eauee,'] 

At  a  Special  Term,  dtc. 

Thia  cause  having  been  brought  on  upon  the  remittitur  herein  aent  down  from 
the  court  of  appeals^  and  now  filed  in  ibia  conrt^  by  which  remittitnr  it  appears  that 
an  appeal  was  taken  by  the  defendant  from  the  judgment  of  thia  court  to  the  ooart 
of  appeala,  and  that  auch  appeal  has  been  dismissed  by  such  court  with  cost  for 
want  of  prosecution,  and  that  the  record  and  proceedinga  lyul  been  directed  by  ssid 
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eonrt  of  appaab  to  he  remitted  to  this  ooort,  and  thia  eourt  directed  to  enforce  the 
mid  judgment  of  the  eonrt  of  appeala  according  to  lew.  Now  therefore,  on  mo- 
tion of  the  connael  for  the  plaintiff,  it  ia  ordered  and  adjudged  that  the  judgment  of 
the  oonrt  of  appeala  be  and  the  aame  ia  hereby  made  the  judgment  of  thia  eonrV 
and  that  the  plaintiff  have  ezeention  against  the  defendants  for  the  eoata  when  ad- 
jodgedy  by  the  clerk  and  inserted  in  the  judgment  as  well  as  for  the  amount  to  be 
adjadged,  to  be  reeoyered  in  and  by  the  judgment  of  this  court  In  this  cause  entered 
the  ^-  da^p  dtc,  and  that  this  order  or  judgment  be  annexed  to  the  judgment  re- 
cord herem. 

See  note  to  mie  II,  mpra. 

Rule  VHI. 

Either  party  may  bring  on  the  argument  on  a  notice  of  eight  days ; 
which  notice,  except  in  criminal  cases,  shall  be  for  the  first  day  of  the 
term. 

A  copy  of  the  notice,  specifying  the  judicial  district  in  which  the 
cause  originated,  shall  be  furnished  to  the  clerk  eight  days  before  the 
first  day  of  the  term. 

The  clerk  shall  make  a  calendar  of  the  causes  thus  noticed,  arranging 
them  in  the  order  in  which  the  returns  were  filed,  specifying  the  judiciiu 
district  in  which  the  causes  originated  respectiyely. 

Copies  of  the  calendar  for  ^e  use  of  the  judges,  and  five  other  copies 
to  be  delivered  to  the  clerk,  shall  be  printed  in  like  manner  as  cases  and 
points  are  directed  to  be  printed. 

See  Wilkin  v.  Pearee,  5  Pr.B.,  26  in  note  to  section  256  of  the  code. 

Rule  IX. 

At  the  commencement  of  the  argument  the  appellant  shall  furnish  a 
printed  copy  of  the  case  to  each  of  the  judges,  and  shall  deliver  six  other 
copies  to  the  clerk.  Each  party  shall  at  the  same  time  furnish  to  each 
of  the  judges  a  printed  copy  of  the  points  on  which  he  intends  to  rely; 
with  a  reference  to  the  authorities  which  he  intends  to  cite  ;  and  shidl 
deliver  six  other  copies  to  the  clerk,  and  three  copies  to  the  counsel  of 
the  adverse  party. 

The  cases,  points,  and  calendars  delivered  to  the  clerk  shall  be  dis- 
posed of  as  follows :  one  copy  of  each  shall  be  kept  by  the  clerk  with 
the  records  of  the  court,  one  copy  shall  be  deposited  in  me  State  library, 
one  copy  shall  be  deposited  in  each  branch  of  the  library  of  the  court  of 
appeals,  one  copy  shall  be  deposited  in  the  library  of  the  New  York  Law 
Institute,  and  one  copy  shall  be  delivered  to  the  reporter. 

a.  Hie  heads  of  an  argument,  together  with  the  authorities  cited,  hot  not  the 
argoment  at  length,  are  embraced  under  the  term  "  points.''  Gray  ▼.  Schenck,  9 
Pr.  &  231. 

5.  Will  the  eonrt  take  notice  of  any  matter  not  raised  by  the  points  submitted  ? 
D9llowayy.  Turrill,  26  Wend.  398  and  403. 

BuLE  X. 

In  all  cases  each  part^  shall  briefly  ^tate  upon  his  printed  points,  in 
a  separate  form,  the  leading  facts  which  he  deems  established,  with  a 
reference  to  the  folios  where  the  evidence  of  such  facts  may  be  found.  And 
the  court  will  not  hear  an  extended  discussion  upon  any  mere  question  of 
fact 
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Rule  XI. 

• 

The  party  who  has  noticed  and  placed  the  cause  on  the  calendar  for 
ailment,  may  take  judgment  of  affirmance  or  reversal,  as  the  case  mar 
be,  if  the  other  party  shiul  neglect  to  appear  and  argue  the  cause,  or  shall 
neglect  to  fumisn  and  deliver  cases  or  points  as  required  by  the  ninth  and 
tenth  rules. 

Rule  XII. 

In  the  argument  of  calendar  causes  and  motions,  only  one  coansel 
will  be  heard  on  each  side,  unless  the  court  shall  otherwise  direct 

Rule  XIIL 

Criminal  cases  shall  have  a  preference,  and  may  be  moved,  on  behalf 
of  the  people,  out  of  their  order  on  the  calendar. 

Barron  t.  The  People,  I  Barb.,  136. 

Rule  XIV. 
Causes  may  be  submitted  by  the  parties  on  printed  arguments. 

RlTLE  XV. 

Motions  will  be  heard  on  the  morning  of  the  first  day,  and  the  mom- 
ing  of  each  following  Tuesday  and  Friday  during  the  term,  before  taking 
up  the  calendar. 

Where  notice  has  been  given  of  a  motion,  if  no  one  shall  appear  to 
oppose,  it  will  be  granted  as  of  course. 

Rule  XVI. 

The  remittitur  shall  contain  a  copy  of  the  judgment  of  this  court, 
and  the  return  made  by  the  clerk  of  the  court  below ;  and  shall  be  sealed 
with  the  seal,  and  signed  by  the  clerk,  of  this  court. 

Rule  XVII. 

When  a  decree  or  order  shall  be  affirmed  or  reversed  by  the  default 
-of  either  party,  the  remittitur  shall  not  be  sent  to  the  court  below,  un- 
less this  court  shall  otherwise  direct,  until  ten  days  after  notice  of  the 
affirmance  or  reversal  shall  have  been  served  on  the  attorney  of  the  party 
in  default.  Service  of  the  notice  shall  be  proved  to  the  clerk  by  affi- 
davit, or  by  the  written  admission  of  the  attorney  on  whom  it  wa^ 
served. 

a.  The  17th  rule  of  the  Court  of  Appeals  wai  intended  to  proteot  the  party 
•Sfsuist  aurpriae,  aud  to  give  him  ample  time  to  make  hia  application  for  relief,  or  to 
•bUia  an  order  staying  proeeedings,  to  enable  him  to  do  ao  ;  and  if  a  party  rqeols 
the  opportunity  to  avail  himaelf  of  the  benefit  of  the  time  thna  given,  uid  per- 
mita  the  remittitur  to  be  aent  to  the  oourt  below,  the  appellate  court  baa  lost  all 
power  over  the  cauae.  Lataon  v.  Wdlaee,  9  Plr.  R.,  335.  Thna  where  m  detelt 
waa  taken  8th  April,  notice  thereof  aerved  10th  April,  and  the  remittitur  filed  ISUi 
May,  held  that  a  motion  made  afterwards  to  open  the  default  was  too  late.    16. 
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RuLB  xvm. 

The  time  prescribed  by  these  rules  for  doing  any  act  may  be  en- 
larged by  the  court  or  by  either  of  the  judges  thereof;  and  either  of  the 
judges  may  make  orders  to  stay  proceedings,  which  when  served  with 
papers  and  notice  of  motion,  shall  stay  the  proceedings  according  to  the 
terms  of  the  order.  Any  order  may  be  revoked  or  modified  by  the  judge 
who  made  it ;  or,  in  case  of  his  absence  or  inability  to  act,  by  either  of 
the  other  judges. 

Rule  XIX. 

These  rules  shall  take  effect  on  the  first  day  of  July  next  (1849) ; 
from  which  time  all  former  rules  are  abrogated,  except  so  far  as  it  may 
be  necessary  to  follow  them  upon  appeals  and  writs  of  error  which  shall 
be  then  pending. 


ADDITIONAL  RULES,  ADOPTED  JULY  Isr,  1862. 

Rule  XX.     ' 

Ten  causes  only  will  be  called  on  any  day,  but  after  such  call  causes 
ready  on  both  sides  will  be  heard  in  their  order.  Any  cause  which  is 
regularly  called  and  passed  without  postponement  by  the  court  for  good 
cause  shown,  at  the  time  of  the  call,  will  be  placed  on  all  subsequent 
calendars  as  if  the  return  had  been  filed^n  the  day  when  it  was  so 
passed.  ^ 

Causes  upon  the  calendar  may  be  exchanged  one  for  another,  of 
course,  on  filing  with  the  clerk  in  court  a  note  of  the  proposed  exchange 
with  the  numbers  of  the  causes,  signed  by  the  respectiye  attorneys  or 
counsel.  Upon  all  subsequent  calendars,  each  of  said  causes  will  take 
the  place  due  to  the  date  of  the  filing  of  the  return  in  the  other. 

Any  cause  may  be  struck  from  the  calendar  of  course,  and  without 
prejudice,  by  the  clerk  in  court,  on  consent  of  both  parties  on  either  the 
first  or  fourth  days  of  term. 

Rule  XXL 

The  clerk  must  keep  a  memorandum  of  such  exchanged  and  passed 
causes,  and  place  them,  upon  all  subsequent  calendars,  in  accordance 
with  the  foregoing  proyisions. 

Rules  VI.,  X.,  XX.,  and  XII.,  with  A  notice  that  ''  14  copies  of 
cases  and  points  are  required,^'  must  be  printed  on  the  first  leaf  of  the 
calendar. 

Ordered,  that  the  rule  adopted  at  June  Term^  18fiO,  relatiye  to  the  * 
call  of  the  calendar,  be  abrogated.  ^ 

a.  Mise^llmuoMt  Praetie$  at  the  Termt  of  the  Court,  not  imeluded  in  the  Ruleo. 

CI  Pr.  R.,  240.) 

All  tbo  tanns  are  hdld  at  the  oapitol,  in  the  city  of  Albany.  Four  arynment 
tenns  in  a  year. 
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The  court  opeDt  at  10  oVlook,  A.  M.,  on  the  firH  Taeoday  of  /nMry, 
fourth  Taetdmy  of  March,  third  Tueadaj  of  Jun«,  and  tha  latt  Tnesday  of  Sep- 
tember. 

A  term  for  eonialtatioii  aad  decinon,  to  finiih  up  the  year'a  bnnnea,  ii  held 
in  the  latter  part  of  December  in  each  year. 

The  ehUf  judgt  hai  control  of  the  calendar.  All  propmitionB  in  refereooe 
to  the  arrangement  or  diepoaition  of  canaeo  ahonld  he  addreaed  to  him.  (The  otiw 
memben  of  the  court  are  ninally  oonanlted.) 

Canaea  atmck  off  under  tlie  rule  are  no!  included  in  the  ten  called  each  dij 
nnder  the  rule. 

The  derk  pnbliahea  in  the  newapapen  at  Albany,  all  the  proceeding!  of  the 
court  each  day,  during  the  teroL 

A  cauM,  when  ready  on  both  aidee,  may  be  rabmitted  upon  printed  aiguintnti 
and  pointa,  on  any  day  during  the  term. 

When  canaea  are  decided  at  the  dose  of  each  term,  the  optmosit  are  delhend 
to  the  reporter — not  to  the  clerk.  In  the  caaet  of  moXtont,  the  opinions  are  tuuXtj 
left  with  the  clerk  among  the  motion  papers. 

Tueedaye  and  Fridaye  of  each  week  are  motion  days. 

The  court  usually  adjourns  for  the  term  on  Friday  of  the  fourth  wedL. 

Cauaea  argued  or  aubmitted  are  naually  decided  at  the  eloee  of  thie  neti  ne- 
€eeding  term. 


e 


SUPREME   COURT   RULES. 


ADOFfED  AUGUST  2d,  1854. 


Ordered,  That  the  followine  Rules*  shall  commence  and  take  effect 
on  the  first  day  of  October  next  [1854], 

Rule  1.  [l.jf 

^  Applicants  for  admission  to  practice  as  attorneys  and  counsellors  of 
this  court,  who  are  entitled  to  examination,  shall  be  examined  in  open 
court ;  the  examination  to  commence  on  the  first  day  of  each  general 
term. 

Rule  2.     [2.] 

To  entitle  an  applicant  to  examination,  he  must  prove  to  the  court : 

1.  That  he  is  a  citizen  of  the  United  States,  and  that  he  is  twenty- 
one  years  of  age,  and  a  resident  of  the  district  in  which  he  applies,  which 
proof  may  be  made  by  his  own  affidavit  of  the  fact 

2.  The  evidence  of  good  moral  character  shall  be  the  certificate  of  a 
reputable  counsellor  of  this  court,  or  of  some  other  reputable  person 
known  to  the  court ;  but  such  certificate  shall  not  be  deemed  conclusive 
evidence,  and  the  court  must  be  satisfied  on  the  point,  after  a  full  exami- 
nation and  inquiry. 

Rule  3.     [3.] 

Papers  shall  be  filed  in  the  office  of  the  clerk  of  the  county  specified 
in  the  complaint  as  the  place  of  trial.  And  in  case  the  place  of  trial  is 
changed  for  the  reason  that  the  proper  county  is  not  specified,  as  required 


*  «.  These  rales  were  mide  by  the  whole  court,  under  the  antbority  of  the  oode^ 
and  may  be  coneidered  as  giving  constrnotion  to  the  statute.  Hand,  J.,  MytrM  v. 
^scter,  4  Pr.  R.,  240. 

h.  See  note  to  Rales  of  Court  of  Appeals,  on  page  454,  and  code,  s.  470. 

t  e.  The  number  within  brackets  []  is  the  corresponding  number  of  the  rule  in 
the  rales  adopted  in  1853. 

d.  The  difference  between  the  present  rules  and  the  rates  adopted  in  August,  1853, 
are  pointed  out,  except  where  the  difference  is  palpably  immaterial. 

e.  Throughout  the  present  rules,  the  word  dreuit  m  used  for  eireuit  eourt^  and 
the  word  exeeptiont  for  the  words  bill  of  €xeeption§,  respeotiTcly  used  in  the  raise 
ef  1849,  and  this  difference  is  not  noticed  as  an  amendment 
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hy  section  125,  the  papers  on  file  at  the  time  of  the  order  making  such 
change,  shall  be  transferred  to  the  county  specified  in  such  order;  and 
all  other  papers  in  the  cause  shall  be  filed  in  the  county  so  specified. 

a.  The  amendment  w  the  words  in  italic^  and  restores  tlie  words  whieb  were 
strnek  ont  on  the  revision  in  1852. 

5,  Where  the  county  named  in  tke  complaint  was  Ulster,  and  the  defendants  en- 
tered jod^ent  of  nonsoit  and  filed  the  roll  in' Ulster  county,  and  on  appeal  to  the 
general  term  at  Albany  judgment  was  affinned,  and  the  defendants  entered  jadfr- 
ment  and  filed  another  roll  iu  Albany  county,  held  that  it  was  a  Tiolatiou  of  thii 
rule,  and  should  have  been  entered  in  Ulster  o  ounty.  Andr€W9  v.  Duront,  6  Pr. 
&,  191. 

Rule  4.    [4.] 

The  several  clerks  of  this  court  shall  keep  in  their  respective  offices, 
in  addition  to  the  '^judgment  book,"  required  to  be  kept  by  §  279  of  the 
code  of  procedure,  such  other  booka,  properly  indexed,  as  may  be  neces- 
sary, to  enter  the  title  of  civil  actions  and  special  proceedings,  and  the 
steps  taken  therein ;  to  enter  the  minutes  of  the  court ;  docket  judg- 
ments ;  enter  orders,  and  all  other  necessary  matters  and  proceedings ; 
and  such  other  books  as  the  courts  of  the  respective  districts,  at  a  general 
term,  may  direct 

Bulk  5.    [5.] 

On  process  or  papers  to  be  served,  the  attorney,  besides  subscrilHng 
or  endorsing  his  name,  shall  add  thereto  his  place  of  residence ;  and  if 
he  shall  neglect  so  to  do,  papers  may  be  served  on  him  through  the 
mail,  by  directing  them  according  to  the  best  information  which  can  con- 
venienUy  be  obtained  concerning  his  residence. 

This  rule  shall  apply  to  a  party  who  prosecutes  or  defends  in  person, 
whether  he  be  an  attorney  or  not. 

€ .  An  attorney  has  the  right  htnself  to  determine  where  he  reades  Ibrtke  purpose 
of  this  rule,  and  of  having  papers  served  on  him ;  and  if  papen  are  sent  t»  hin  by 
nuul,  they  must  be  directed  accordingly,  provided  he  has  complied  with  the  nle 
in  subscribing  and  endorsing  his  papers.  JtoweU  v.  MeCormiek,  1  Code  Repi,  N.  S.i 
73;5Pr.  R.,337.    . 

d.  The  words  "plaee  of  rendenee,^^  in  rule  5,  must  be  understood  with  refer* 
enoe  to  the  name  of  the  post-offioe  to  which  the  papers  are  to  be  directed.    Ik, 

e.  Where  the  plaintiff's  attorney  omitted  to  endorse  his  name  and  reaidenoe  on  the 
copy  declaration  served,  and  afterwards  entered  defendant's  default  for  want  of  aa 
answer,  the  default  was  held  to  be  irregular.    3  Pr.  R.,  36. 

See  oode,  s.  410,  and  note. 

Bulb  6.    [6.] 

At  any  time  after  ihe  day  when  it  is  the  duty  of  the  sheriff  or  other 
officer,  to  return,  deliver,  or  nle  any  process,  undertakmg,  order,  or  other 
pi^r,  by  the  provisions  of  the  code  of  procedure,  any  party  entitled  to 
nave  such  act  d<»ie,  may  serve  on  the  officer  a  notice  to  retoniy  deliver, 
or  file  such  procefi8»  undertakiBg,  <»der,  or  other  paper,  aa  the  oase  may 
be,  within  ten  days;  or  show  cause  at  a  q)ecial  term  to  be  desigmited  in 
said  notice,  why  an  attachment  should  not  issue  against  him. 
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RULB    7.      [1.] 

Service  of  notice  of  an  appearance,  or  retainer  generally,  by  an  attor- 
ney for  the  defendant,  shall  in  all  cases  be  deemed  an  appearance.  And 
the  plaintiff,  on  filing  such  notice  at  any  time  thereafter,  may  have  the 
appearance  of  the  defendant  entered,  as  of  the  time  when  such  notice 
was  served. 

0.  A  notice  of  retainer  is  not  eqaivalent  to  an  appearance  entered,  within  the 
tne^Dine  of  the  act  of  oongrrees  reffulatins  the  removal  of  cauees  from  a  State  court 
to  the  United  SUtee  court.     Field  ▼.  Blair,  I  Code  Rep.  N.  8.  293,  361. 

h,  A  notice  of  bail  imports  a  notice  of  retainer.  3  Cainea  R.,  133.  So  doea  a 
notice  of  motion.     1  Wend.,  13 ;  and  see  2  Uill,  362. 

e.  Serrice  of  an  order  ezteodinfj^  the  time  to  answer  with  a  copy  of  the  affidavit 
on  which  the  order  was  made,  is  equivalent  to  a  notice  of  appearance.  Quin  v.  Til* 
tan,  3  Dner,  648. 

d.  ^*  It  is  said  in  White  ▼.  Featheratonhaugh  (5  Pr.  R.,  358),  that  under  the  for- 
mer practice  it  was  well  setiled,  that  when  notice  of  retainer  was  not  served  nntil  after 
default,  it  miffh  the  disregarded;  ^  and  Lynd  v.  Wett  (12  Weud.  235)  is  quoted  to 
that  effect.  This  is  contrary  to  what  is  l>«*lieved  to  have  been  the  practice  here,'* — 
Mitcheil,  J.  Abbott  t.  Smith,  8  Pr.  R.,  463. 

«.  There  may  be  a  special  or  limited  retainer ;  see  Webb  ▼.  Mott,  6  Pr.  R,  440, 
in  note  to  section  139  of  code,  on  page  157,  ante. 

Rule  8.    [8.] 

Applications  may  he  made,  in  the  manner  provided  hy  law,  to  com- 
pel the  production  and  discovery  of  books,  papers,  and  documents  relat- 
mg  to  the  merits  of  any  civil  action  pending  in  this  court,  or  of  any 
defence  in  such  action,  in  the  following  cases : 

1.  By  the  plaintiff  to  compel  the  discovery  of  books,  papers,  or  docu- 
ments in  the  possession  or  under  the  control  of  the  defendant,  which  may 
be  necessary  to  enable  the  plaintiff  to  frame  his  complaint,  or  to  answer 
any  pleading  of  the  defendant. 

2.  The  plaintiff  may  be  compelled  to  make  the  like  discovery  of 
books,  papers,  or  documents,  when  the  same  shall  be  necessary  to  enable 
th6  defendant  to  answer  any  pleading  of  the  plaintiff. 

See  Code,  a,  388. 

KuLB  9.     [9.] 

The  petition  such  discovery  shall  state  the  facts  and  circumstan- 
ces on  which  the  same  is  claimed,  and  shall  be  verified  by  affidavit  sta* 
ting  that  the  books,  papers,  and  documents  whereof  discovery  is  sought, 
are  not  in  the  possession  nor  under  the  control  of  the  party  applying 
therefor,  and  that  the  party  making  such  affidavit,  is  advised  by  his 
counse],  and  verily  believes,  that  the  discovery  of  the  books,  papers,  or 
docum«>n^s  mentioned  in  such  petition,  is  necessary  to  enable  him  to 
draw  his  complaint,  answer,  demurrer,  or  reply,  or  to  prepare  for  trial,  as 
the  case  may  be. 

RULB  10.     [10.] 

The  order  granting  the  discovery  shall  specify  the  mode  in  which 
the  same  is  to  be  made,  which  may  be  either  by  requiring  the  party  to  de- 
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liver  sworn  copies  of  the  matters  to  be  discovered,  or,  by  requiring  him  to 
produce  and  deposit  the  same  with  the  clerk  of  the  county  in  which  the 
trial  is  to  be  had,  unless  otherwise  directed  in  the  order.  The  order  shall 
also  specify  the  time  within  which  the  discovery  is  to  be  made.  And 
when  papers  are  required  to  be  deposited,  the  order  shall  specify  the 
time  that  the  deposit  shall  continue. 

Rule  11.     [11.] 

The  order  directing  the  discovery  of  books,  papers,  or  documents, 
shall  operate  as  a  stay  of  all  other  proceedings  in  the  cause,  until  such 
order  shall  have  been  complied  with  or  vacated  ;  and  the  party  obtain- 
ing such  order,  after  the  same  shall  be  complied  with  or  vacated,  shall 
have  the  like  time  to  prepare  his  complaint,  answer,  reply,  or  demurrer, 
to  which  he  was  entitled  at  the  making  of  the  order.  But  the  justice, 
in  granting  the  order,  may  limit  its  effect  by  declaring  how  far  it  shall 
operate  as  a  stay  of  proceedings. 

Rule  12.     [12.]     (Amended.) 

Inquests  may  be  taken  in  actions  out  of  their  order  on  the  calendar^ 
in  cases  in  which  they  were  heretofore  allowed  at  the  opening  of  the 
court,  on  any  day  after  the  first  day  of  the  court,  provided  the  intentioo 
to  take  an  inquest  is  expressed  in  the  notice  of  trial,  and  a  8u£Bcient 
affidavit  of  merits  shall  not  h/ive  been  filed  and  served. 

a.  The  imendmeot  is  the  striking  out  the  words ''  at  the  ciroait"  after  "taken* 
in  the  first  line. 

6.  It  should  be  observed  that  an  inqnest  can  be  taken  in  actions  ont  of  their  or- 
der on  the  calendar,  only  in  castt  in  which  they  were  heretofore  allowed,  'Kn 
limitation  first  appeared  in  the  rules  adopted  in  1849.  It  is  materiali  therefore,  to 
ascertain  in  what  case  such  inquests  were  ^* heretofore  allowed.'^ 

e,  the  earliest  mie  on  the  sabject  is  to  be  found  in  3  Johns.  R.,  542,  as  follows  r 

Gknbral  Role,  Nov,  21,  1808. 

d.  "  Ordered,  that  hereafter  a  plaintiff  in  any  cause,  at  any  circuit  court  or  sit- 
tings, may  at  the  opening  of  the  court  on  each  day,  or  on  such  days  as  the  presidbg 
ju^^  shall  aliow,  and  before  the  court  shall  proceed  to  try  any  litigated  caose,  take 
an  inquest,  provided  the  intention  of  the  plaintiff  to  take  an  inqnest  shall  beesprssMd 
in  the  notice  of  trial,  and  unless  (before  a  jury  are  empannelled  to  take  the  ioquest} 
the  party  defendant  or  his  attorney  shall  file  with  the  clerk  of  the  circuit  or  sittiogi 
an  affidavit,  satisfactory  to  the  judge  presiding  at  the  circuit  or  sitthigB,  that  sadt 
defendant  has  a  good  and  substantial  defence,  and  serve  a  copy  thereof  on  the  opfMh 
site  party,  the  defendant  shall  be  liable  to  pay  the  coats  of  the  trial,  provided  the  ia- 
quest  is  afterwards  set  aside,  together  with  the  oosts  of  the  application.*' 

e.  It  will  be  observed  that  thb  rule  embraced  any  causee;  and  any, as  there ssed, 
is  equivalent  to  every.  The  dlst  of  the  supreme  court  "  rules  at  law  *'  adopted  in 
July,  1847,  is  as  follows: 

/.  loqueats  in  causes  may  be  taken  at  the  circuit  out  of  their  order  on  the  ealoi- 
dar,  at  the  opening  of  the  court  on  any  day* after  the  first  day  of  the  circuit,  provided 
the  intention  to  take  an  inquest  is  expressed  in  the  notice  of  trial,  and  a  snificieiiS 
affidavit  of  roerita  shall  not  have  been  filed  and  served  *,  and  when  an  inquest  shall  be 
regularly  taken,  the  same  shall  not  be  set  aside  except  on  payment  of  the  coets  there- 
of.'' This  rale,  like  that  of  1808,  seems  to  Embrace  every  or  any  cause  on  the  ealen- 
dar.  It  does  not  appear  that  an  affidavit  of  merits  was  necessary  in  the  practice  m 
chancery ;  and  it  seems  as  if  the  limitation  inserted  in  the  rule  adopted  in  1849,  and 
subsequently  in  1852,  was  intended  to  preserve  the  diatinotion  between  what  were 
formerly  known  as  actions  at  law  and  suits  in  equity ;  so  that  in  all  actions  which 
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prior  to  the  code  would  have  been  aations  at  law,  it  is  Decessary  to  file  and  eerre  an 
affidavit  of  merite  in  order  to  prevent  the  cause  bein^  tried  as  an  ioquest  out  of  its 
order  on  the  calendar;  but  no  affidavit  of  merits  seems  necessary  in  an  action  whicbi 
before  the  code,  would  have  been  a  suit  in  chancery. 

a.  The  rule  adopted  since  the  code,  omits  the  provision  as  to  the  terms  on  which 
an  inquest  regularly  taken  is  to  be  set  aside ;  but  it  is  still  the  practice  In  all  the 
courts  to  set  aside  an  inquest  regularly  taken,  on  the  production  of  an  affidavit  of  mer- 
ItMf  and  on  payment  of  the  costs  of  the  inquest,  and  of  the  motion  to  set  it  aside. 

h.  In  the  case  of  Randall  v.  Raab  (not  reported),  Mitchell,  J.  at  special  term, 
held  that  au  affidavit  of  merits  was  necessary  to  prevent  an  inquest  in  an  action  to 
recover  possession  of  real  property  (ejectment), 

e.  In  all  cases  susceptible  of  such  an  applicatioui  the  rules  of  the  supreme  court 
relative  to  proceedings  at  circuits  should  be  construed  to  apply  equally  to  the  trial 
terms  of  the  superior  court.'*    Duer,  J.  Smith  v.  Brown,  1  Buer,  665. 

RcLE  13.  [13.]     (Amended.) 

On  the  trial  of  issues  of  fact,  one  counsel  on  each  side  shall  examine 
or  cross-examine  a  witness,  and  one  counsel  only  on  each  side  shall  sum 
up  the  cause ;  and  during  such  examination  the  examining  counsel  shall 
stand  and  the  testimony  if  taken  down  in  writing,  shall  be  written  bjf 
some  person  other  than  the  examining  counsel,  unless  the  justice  who 
holds  the  court  shall  otherwise  order. 

The  amendment  is  the  part  in  italic. 

d.  An  application  for  a  resettlement  of  a  bill  of  exceptions  must  be  made  to  a 
justice  of  the  supreme  court  at  special  term,  notwithstanding  an  appeal  is  pending  in 
the  court  of  appeals;  and  it  is  not  necessary  to  apply  first  to  the  court  of  appeals  to 
have  the  cause  remitted  to  the  supreme  court  before  making  such  application. — 
WMtbeekv.  Waine,  8  Pr.  R.,  433 :  citing  Ren  v.  Barbef,  2  Cow.  408:  Lyilie  v. 
Smifin,  3  Pr.  R.,  250. 

Rl'le  14.     [14.] 

At  the  hearing  of  causes  at  a  general  or  special  term,  not  more  than 
one  counsel  shall  be  heard  on  each  side,  and  then  not  more  than  two 
hours  each,  except  when  the  court  shall  otherwise  order. 

RuiE  15.     [15.] 

Whenever  it  shall  be  intended  to  move  for  a  review  upon  the  evi- 
dence appearing  on  the  trial,  when  the  cause  is  tried  bj  the  court  or 
referee,  or  to  set  aside  a  nonsuit,  dismissal  of  the  complaint,  or  verdict 
(except  for  irregularity  or  surprise,  or  upon  the  minutes  of  the  judge),  a 
case  shall  be  prepared  by  the  party  intending  to  make  the  motion,  and 
a  copy  thereof  shall  be  served  on  the  opposite  party,  within  ten  days 
after  the  trial  or  notice  of  the  judgment,  as  the  case  may  be ;  who  may, 
within  ten  days  thereafter,  prepare  amendments  thereto  and  serve  a  copy 
on  the  party  who  prepared  the  case ;  who  may  then,  within  four  days 
thereafter,  serve  the  opposite  party  with  a  notice  to  appear,  within  a  con- 
venient time  before  the  justice  or  referee  who  tried  the  cause,  to  have 
the  case  and  amendments  settled.  The  justice  or  referee  shall  thereupon 
correct  and  settle  the  case,  as  he  shall  deem  to  consist  with  the  truth  of 
the  facts.  The  tinie  for  settling  the  case  must  be  specified  in  the  notice, 
and  it  shall  not  be  less  than  four  nor  more  than  twenty  days  after  service 
of  such  notice.    The  lines  of  the  case  shall  be  so  numbered  that  each 
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copy  shall  correspond.    Cases  reserved  for  argument  and  special  verdicts, 
shall  be  settled  in  the  same  manner. 

a  Ezeeptiont  shouldbe' settled,  signed,  asd  sesled  by  the  joatioe  at  comito  mhmt 
dMsision  the  exceptions  were  taken.     Morse  ▼.  Evant,  6  Pr  R.,  445. 

b  Wh«re  a  justice  of  the  eopreme  conrt  dies  pending  the  settlement  of  m  btH  of 
exceptions  taken  to  his  decision,  the  party  will  be  allowed  to  make  a  cane  eontaioiBg 
the  exceptions,  which  may  be  settled  by  any  justice  of  the  eonrt.    Jb. 

e.  When  a  ease  and  when  exeeptlons  are  proper, — Hasting  v.  McKinley^ZCtAa 
Rep.,  10. 

d.  Where  an  exception  is  taken  at  the  trial,  the  party  may  make  a  case  pre- 
senting each  exception.    Huff  r.  Bennett,  2  Sand.,  703. 

e.  Exceptions  will  only  lie  to  review  a  decision  made  at  the  trial  of  the  caose ; 
and  if  it  be  so  framed  as  to  show  that  the  exception  was  taken  to  a  question  in  bene 
made  after  the  trial,  an  appellate  court  cannot  look  into  it.  Onondaga  Co,  Mut, 
Ine.  Co.  ▼.  Minard,  2  Corns.,  98. 

/.  Exceptions  should  give  a  plain  and  concise  statement  of  the  facts  eat  of 
which  the  questions  of  law  arise,  and  the  evidence  should  not  be  set  forth  m  detached 
and  scattered  parcels.    Price  v.  Powell,  3  Corns.,  98. 

g.  The  practice  of  inserting  the  judge's  charge  in  extenoo,  in  exceptioDSy  is^ka- 
proper.    Bulkeley  v.  Keteltao,  4  Sand.  450. 

A.  *' Where  a  record  [exceptions],  u  itself  contradictory  in  its  parts,  we  aait 
for  the  furtherance  of  jastioe  adopt  that  construction,  if  practicable,  which  will  make 
it  sensible  and  consbteot.     Woolen  v.  Wingate,  5  Sme.  Sl  M.,  274. 

RuLK  16.     [16.] 

If  the  party  shall  omit  to  make  a  case  within  the  time  aboTe  limi- 
ted, he  shall  be  deemed  to  have  waived  his  right  thereto  ;  and  when  a 
case  is  made  and  the  parties  shall  omit,  within  the  several  times  above 
limited,  the  one  party  to  propose  amendments  and  the  other  to  notify 
an  appearance  before  the  justice  or  referee,  they  shall  respectively  be 
deemed,  the  former  to  have  agreed  to  the  case  as  propoaed,  and  the  lat- 
ter to  have  agreed  to  the  amendments  as  proposed. 

Rule  17.     [11.] 

Where  a  party  makes  a  case  or  exceptions,  he  shall  procure  the  same 
to  be  filed,  within  ten  days  after  the  same  shall  be  settled,  or  it  shall  be 
deemed  abandoned. 

t.  Where  a  party  has  regularly  served  a  notice  of  appeal,  his  omitting  to  serrc  a 
case  or  exceptions,  or  to  settle  or  file  a  case  or  exceptions  served,  does  not  entitle 
the  opposite  party  to  an  order  to  dismiss  the  appeal ;  because  the  party  appeafiof 
may  appeal  and  ar^ne  his  appeal  on  the  judgment  record  alone,  and  im  that  evsat  ao 
case  or  exception  is  necessary.    Brown  v.  Heacook,  9  Pr.  R.^  346 

RuLK  18.     [18.] 

When  a  party  shall  be  entitled  to  turn  a  case  into  a  special  verdiet^  at 
exceptions,  he  shall  have  thirty  days  after  notice  of  the  decision  theveov, 
to  prepare  and  serve  such  special  verdict  or  exceptions.  The  party  sfco 
whom  the  same  shall  be  served,  shall  have  twenty  days  to  prepare  and 
serve  amendments ;  and  in  case  such  amendments  shall  not  be  agreed  to 
the  same  shall  be  settled  by  one  of  the  justices  of  the  oourt^  on  a  notice 
to  be  given  within  ten  days  after  service  of  such  amendment. 
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A  Without  a  stipalation  for  that  purpose  inserted  In  the  case,  the  court  will  ml* 
dom  after  the  case  has  been  adjudicated  upon,  permit  it  to  be  turned  into  a  bill  of 
ezoepUooe.  MoMters  ▼.  Bailey^  1  Pr.  R.,  42  and  23G ;  Smith  v.  Caittell,  2  Code 
Rep.,  148;  4  Pr.  R.,  286.  But  where  exceptions  are  taken  at  the  trial,  in  good  faith, 
with  a  Tiew  of  insisting  on  them  at  bar,  and  in  an  appellate  court,  if  necessary,  leave 
will  be  given  to  torn  a  case  into  a  bill  of  exceptions,  although  the  case,  as  prepared, 
omitted  to  provide  for  such  leave.  Oakley  v.  ABpinwalL  1  Sand.  694.  In  New  York 
common  pleas  it  was  held,  that  leave  will  in  some  cases  be  granted  to  turn  a  case 
into  a  bill  of  exceptions,  where  no  such  right  was  reserved  at  the  trial ;  but  only  in 
case  where  the  amount  involved  is  large,  or  the  question  to  be  raised  of  a  novel  ohar* 
acter,  affecting  the  merits.  Benedict  v.  N,  Y.  ^r  Harlem  R.  R,  Co,,  3  Code  Rep., 
15.  In  a  subsequent  case,  the  court  of  common  pleas  said,  **  The  supreme  court  has 
uniformly  denied  applications  for  leave  to  turn  a  case  into  a  bill  of  exceptions,  where 
there  has  been  no  reservation  to  that  effect,  and  we  are  inclined  to  conform  our  prac- 
tice to  that  in  the  supreme  court"    Hammond  v.  Haxard,  1  Smith,  314. 

See  Rule  24. 

Rule  19.   [10.] 

In  case  sucb  special  verdict  or  exceptions  shall  not  be  served  within 
the  said  thirty  days,  the  prevailing  party  shall  be  at  liberty  to  proceed 
as  though  no  special  verdict  or  exceptions  had  been  taken.  And  in  case 
no  amendment  shall  be  proposed  and  served  within  the  twenty  days  al- 
lowed for  that  purpose,  the  special  verdict  or  exceptions  shall  be  deemed 
assented  to,  as  proposed  and  served. 

Rule  20.     [20.]     (New.) 

iVb  order  extending  the  time  to  answer  or  demur  to  a  complaint  shall 
be  granted,  unless  the  party  applying  for  such  order  shall  present  to  the 
justice  or  judge  to  whom  the  application  shall  he  made,  an  affidavit  of 
meritSy  or  an  affidavit  of  the  attorney  or  counsel  retained  to  defend  the 
action,  that  from  the  statement  of  the  case  in  the  cation  made  to  him  by 
the  defendant,  he  verily  believes  that  the  defendant  has  a  good  and  sub- 
stantuU  defence  upon  the  merits  to  the  cause  of  action  set  forth  in  the 
complaint,  or  to  some  part  thereof. 

b.  The  rule  for  which  this  is  substituted  made  proviswn  for  a  plaintiff  failing  to 
bring  hla  canse  to  trial. 

Rule  21.    [21.]     (New.) 

Issues  of  fact  to  be  tried  by  the  court,  may  be  tried  at  the  circuit  or 
special  term, 

c.  The  rule  for  which  this  is  substituted,  related  to  a  failure  of  the  plaintiff  to 
bring  the  issue  to  triaL 

Rule  22.     [22.] 

On  a  hearing  before  referees,  the  plaintiff  may  submit  to  a  nonsuit 
or  diBmissal  of  his  complaint,  or  may  be  nonsuited,  or  his  complaint  be 
dismiated,  in  like  manner  as  upon  a  trial  at  any  tjme  before  the  cause 
has  been  finally  submitted  to  the  referees  for  their  decision.  In  whi<^ 
case  the  referees  shall  report  according  to  the  fact ;  and  judgment  may 
thereupon  be  perfected  by  the  defendant. 
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Rule  23.     [23.] 

It  shall  not  be  necessary  to  call  the  plaintiflf  when  the  jury  return  to 
the  bar  to  deliver  their  verdict :  and  the  plaintiff  shall  have  no  right  to 
submit  to  a  nonsuit  after  the  jury  have  gone  from  the  bar  to  consider  of 
their  verdict. 

Rule  24.     [24.]     (Amended.) 

Exceptions  shall  only  contain  so  much  of  the  evidence  as  maj  be 
necessary  to  present  the  questions  of  law  upon  which  the  same  were 
taken  on  the  trial ;  and  it  shall  be  the  duty  of  the  justice  upon  settle- 
ment to  strike  out  all  the  evidence  and  other  matters  which  shall  not 
have  been  necessarily  inserted.  They  shall  be  settled  in  like  manner  as 
caseSf  and  upon  like  notice. 

The  amendmeot  is  the  part  in  italic. 

a.  The  office  of  an  exception  ia  to  enable  the  jud^  on  the  trial  to  know  and  csr- 
reet,  if  he  deatrea  it,  hia  ruling  on  the  preciae  point  complained  of ;  an  ezoepUoo  to 
the  **  whole  charge,"  containing  aeveral  propoaitiona,  ia  too  broad  if  any  part  of  Ute 
oharge  ia  right,  and  the  addition  in  tiie  exception  "  and  each  part  of  it,**  does  not 
make  it  aofficiently  apecific.  JontM  t.  Osgood^  2  Selden,  233  ;  Caldwell  y,  Murpky, 
1  Kernan,  4F6.  And  where  the  exception  in  bo  yag^e  that  the  appeHate  ooort  caanot 
determine  whether  it  ia  to  the  award  of  judgment  or  to  the  manner  of  giving  it,  it 
will  be  diaregarded  aa  too  general.  Sands  y.  Church,  3  Selden,  347;  Hunt  t. 
Maybee,  3  ih,  266;  and  a  bill  of  exceptions  is  bad  for  want  of  particalartty,  wbteh 
aays^  '*  To  which  charge  the  defendant's  counsel  excepted."  Fitch  v.  Livingiion,  7 
Pr.  R.|  410.  If  it  appear  each  request  or  offer  waa  separately  paaaed  upon  iod  cteh 
ruling  excepted  to,  it  ia  aufficient     Dunckell  v.  WilcM,  1  Kernan,  430. 

b.  A  atipnlatton  to  the  effect  that  the  finding  and  deciaion  of  the  ju<^  in  a  cause 
tried  without  a  jury  "  shall  be  considered  aa  having  been  duly  excepted  to,"  will  not 
be  regarded  as  equivalent  to  an  exception.    Stephens  y.  Reynolds,  3  Selden,  454, 

c.  A  general  objection  to  the  admissibility  of  evidence,  is  aufficient  where  the 
objection  could  not  have  been  obviated  on  the  trial  {Merritt  v.  Seaman,  2  Seldea, 
168);  bnta  party  is  not  at  liberty  to  start  a  question  on  a  motion  for  a  new  trial,  aria 
a  court  of  review,  which  had  it  been  me ntioued  on  the  trial  might  have  received  a 
aatiafactory  answer.    Henry  v.  Salina  B*k.y  1  Conu.,  87. 

d.  After  argument  and  judgment,  it  is  too  late  to  alter  a  bill  of  exceptions  in  tbe 
canae.     Fitch  y.  Livingston,  7  Pr.  R,  410. 

e.  To  prevent  a  failure  of  justice  the  court  will  order  a  bill  of  exceptioUi  when 
a  case  containing  the  exceptions  has  been  properly  settled,  to  be  signed  by  the  derk 
in  the  name  of  a  deceased  judge  who  has  trieid  the  cauae,  Mil9ehal  y.  Mihserd,  2 
Duer,  607.  But  it  seems  that  exceptions  need  not  be  authenticated  by  theaignatv« 
or  aeal  of  the  judge,     Zabriskie  y.  Smith,  1  Kernan,  4S0. 

Rule  25.     [25.] 

All  questions  for  argument,  and  all  motions,  shall  be  brought  before 
the  court  on  a  notice  or  order  to  show  cause,  and  if  the  opposite  partr 
shall  not  appear  to  oppose,  the  party  making  the  motion  or  obtainug 
the  order  shall  be  entitled  to  the  rule  or  judgment  moved  for,  on  proof 
of  due  service  of  the  notice  or  order,  and  papers  required  to  be  serred 
by  him,  unless  the  court  shall  otherwise  direct  And  when  the  motion 
is  for  irregularity,  the  notice  or  order  shall  specify  the  irregularity  com- 
plained of. 

This  rule,  so  far  as  it  permits  a  judgment  by  default,  or  by  the 
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consent  of  the  adverse  party,  shall  not  extend  to  a  complaint  for  a 
divorce. 

a.  On  a  motion  to  set  aside  proceedings  for  irregularity,  the  court  will  regard 
only  Boch  irregularities  as  are  pointed  out  by  the  papers  on  which  the  motion  is 
founded.    Baxter  ▼.  Arnold,  9  Pr.  R.,  445. 

b.  "  Where  there  are  several  grounds  on  which  a  motion  may  be  granted,  those  on 
which  the  moving  party  means  to  rely  must  be  distinctly  stated,  either  in  the  notice 
or  in  the  affidavits  that  aooompany  it ;  and  to  the  grounds  thus  stated  the  party  will  be 
oon6ned  upon  the  bearing.  I  cousider  this  to  be  the  established  practice ;  and  the 
rale  is,  in  itself,  so  reasonable  and  just,  that  I  have  no  inclination  to  depart  from  it." 
Doer,  J.,  in  Bowman  v.  Sheldon^  5  Sand.,  660 ;  and  in  that  case,  the  judge  added, 
^  If  there  were  no  other  grounds  for  a  denial  of  the  motion,  then  the  preliminary 
objection  that  the  grounds  ^f  the  motion  did  not  appear  on  the  motion  papen,  I  shonld 
give  the  moving  party  leave  to  renew  the  motion  on  amended  papers." 

e.  The  notice  of  motion  in  the  case  does  not  specify  the  irregularity  complained 
of,  and  therefore  the  plaintiff  (the  moving  party)  cannot,  consistently  with  the  settled 
practiee,  avail  himself  of  the  objection  to  the  plaintiff  *s  proceedings.  Barcnio,  J., 
Moehe  V,  Ward^  7  Pr.  R.,  416. 

d,  '*  The  notice  of  motion  contains  no  notice  that  a  feigned  issue  would  be  asked 
for,  but  the  notice  does  state  that  '  they  will  ask  for  such  further  or  other  relief 
as  the  court  may  grant'  Relief  has  sometimes  been  granted  on  a  notice  as  general 
as  this  ;  but  I  am  inclined  to  believe  that  it  would  tend  to  prevent  surprise,  if  the 
court  would  not  listen  to  a  prayer  until  the  petitioner  has  discovered  and  is  ahle  to 
give  notice  of  what  he  wants."    Cady,  J.,  Manny.  Brookf,  7  Pr.  R.,  437. 

Rule  26.     [26.] 

When  a  rule  is  obtained  either  at  a  general  or  special  term,  by  de- 
fault, the  counsel  obtaining  the  same  shall  endorse  his  name  as  counsel 
on  the  paper  containing  the  proof  of  notice ;  and  the  clerk,  in  entering 
the  rule,  shall  specify  the  name  of  such  counsel. 

Rule  27.     [27.] 

Enumerated  motions  are,  motions  arising  on  special  verdict ;  issues 
of  law ;  cases ;  appeals  from  an  inferior  court ;  and  appeals  by  virtue 
of  section  348  of  the  code. 

Non-enumerated  motions  include  all  other  questions  submitted  to 
the  court,  and  shall  be  heard  at  special  term,  except  when  otherwise 
directed  by  law. 

tf.  *<  A  motion  for  a  reference  in  an  action  held  to  be  a  non-enumerated  motion. 
Conway  v.  Hitchino,  9  Barh,  285,  386. 

/.  The  motion  for  a  new  trial  on  the  merits,  is  not  a  non -enumerated  motion. 
Ellsworth  V.  Oooding,  8  Pr.  R.,  4  ;  Van  Sehaiek  v.  Winne,  ib.,  7. 

ff.  "  I  am  satisfied  that  an  appeal  from  an  otder  appointing  an  administrator  is  a 
calendar  cause."    Strong,  J.  Broekway  v.  Jewett,  16  Barb.,  593. 

See  Code,  ss.  400,  401,  page  384,  a,  ante. 

Rule  28.     [28.] 

Enumerated  motions  shall  be  noticed  for  the  first  day  of  term,  by 
either  party. 
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The  papers  to  be  furnished  on  such  motion,  shall  be  a  copy  of  the 
pleadings,  when  the  question  arises  on  the  pleadings,  or  any  part  thereof, 
or  of  such  parts  only  as  relate  to  the  question  raised  by  the  demurrer ; 
a  copy  of  tne  special  verdict,  return,  or  other  papers  on  which  the  ques- 
tion arises ;  and  the  party  whose  duty  it  is  to  furnish  the  papers  shall 
serve  a  copy  on  the  opposite  party,  except  upon  trials  of  issues  of  law,  at 
least  eight  days  before  the  time  the  matter  may  be  noticed  for  argument 
If  the  party  whose  duty  it  is  to  furnish  the  papers  shall  neglect  to  do  so, 
the  opposite  party  shall  be  entitled  to  move  on  affidavit  and  notice  of 
motion,  that  the  cause  be  struck  from  the  calendar  (whichever  party 
may  have  noticed  it  for  argument),  and  that  judgment  be  rendered  in 
his  favor;  provided,  however,  that  in  mortgflgia  and  partition  cases, 
where  the  plain  tiflTs  rights  are  not  contested,  no  copies  of  pleadings  need 
be  furnished  to  the  court. 

The  papers  shall  be  furnished  by  the  plaintiff,  when  the  question 
arises  on  special  verdict;  by  the  party  demurring,  in  case  of  demurrer; 
and  in  all  other  cases  by  the  party  making  the  motion. 

In  cases  reserved  by  the  court  for  argument,  in  pursuance  of  sections 
264,  265,  of  the  code,  no  case  need  be  prepared  in  writing,  unless  hy  the 
direction  of  the  justice  who  tried  the  cause.  And  the  party  on  whose 
motion  the  case  is  reserved  shall  furnish  the  papers  for  argument 

a.  Where  the  party  whose  doty  it  ia  to  farniah  the  papers  neglects  to  do  ao^  tbe 
oppoaite  party  ahould  move  to  have  the  cauae  atrock  from  the  calendar ;  he  caonot 
raiae  the  objection  when  the  canae  ia  called  to  be  heard.  *'  The  cause  t>eiD|f  on  the 
calendar,  and  moved  to  be  brought  on  to  hearing  on  notice  duly  aerved  on  the  oppo- 
aite party,  the  court  will  not  hear  an  objection  to  the  regularity  of  the  prooeedingi 
in  that  atage  of  the  eauee.  If  irregularly  noticed  and  placed  on  the  oaleodar,  the 
party  objecting  haa  a  right  to  move  to  atrike  the  cauae  therefrom ;  and  then  all  the 
facta  will  appear,  enabling  the  court  to  decide  underatandingly.  The  object  of  tbe 
court  ia  to  avoid  diacuaaiona  aa  to  the  regularity  of  the  proceedinga  when  a  cauae 
ia  called.  The  deciaion  in  16  Johua.  2,  proceeda  upon  thia  principle,  and  tbe  eaae  io 
6  Cow.,  609,  ia  not  at  variance  with  it."  Sutherland,  J.  Townstnd  v.  Wietkr, 
4  Wend.,  197. 

RuLiB  29.  [29.]     (Amended.) 

When  an  appeal  is  noticed  for  a  general  term  in  cases  embraced  in 
chapter  3  of  title  1 1  of  the  code,  and  of  section  348  of  the  code,  the  ap- 
pellant shall  furnish  the  papers  for  the  court,  which  consist  of  a  * 
copy  of  the  judgment  roll ;  together  with  a  case  stating  the  time  of  the 
commencement  of  the  suit,  and  of  the  service  of  the  respective  pleadings, 
the  names  of  the  original  parties  in  full,  the  change  of  parties,  if  any  h» 
taken  place  pending  the  suit ;  and  a  very  brief  history  of  the  proceed- 
ings  in  the  cause ;  and  containing  an  abstract  of  the  pleadings,  not  ei- 
ceeding  onensixth  of  the  number  of  folios  contained  in  the  original  plead- 
ings respectively ;  to  which  shall  be  added  the  reasons  of  the  court  be- 
low for  its  judgment,  if  the  same  can  be  procured.  At  the  commence- 
ment of  the  argument  the  appellant  shall  furnish  a  printed  copy  of  the 
papers  to  each  of  the  judges,  together  with  a  printed  copy  of  iJie  points 
on  which  he  intends  to  rely,  with  a  reference  to  the  authorities  which  he 
intends  to  cite ;  and  he  shall  also  deliver  to  the  attorney  of  the  adverse 
party,  at  or  before  noticing  the  said  appeal  for  trial,  three  printed  copies 
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of  the  said  papers.  And  at  the  commencement  of  the  argument,  each 
party  shall  serve  upon  his  adversary  a  printed  copy  of  bis  points  and  au- 
thorities on  which  he  intends  to  rely.  In  case  the  appellant  neglects  so 
to  furnish  to  the  adverse  party  the  said  number  of  copies  of  the  papers, 
the  latter  shall  be  entitled  to  move,  on  affidavit  and  notice  of  motion  for 
the  earliest  practicable  day  in  term  for  hearing  non-enumerated  motions, 
that  the  cause  be  stricken  from  the  calendar  Whichever  party  may  have 
noticed  it  for  argument),  and  that  judgment  oe  rendered  in  his  favor. 

When  a  case  is  agreed  upon  by  the  parties,  according  to  section  872 
of  the  code,  the  plaintiff  shall  furnish  the  necessary  papers  for  argument, 
duly  printed,  as  in  cases  of  appeal. 

a.  The  word  "  certified  "  itrack  oat  where  the  asterisk  is  placed. 

Rule  80.    [80.] 

The  cases  and  points,  and  all  other  papers  furnished  to  this  court  at 
a  general  term  in  calendar  causes,  shall  be  printed  on  white  writing 
paper,  with  a  margin  on  the  outer  edge  of  the  leaf  not  less  than  one  and 
a  half  inch  wide.  ^The  printed  page,  exclusive  of  any  marginal  note  or 
reference,  shall  be  seven  inches  long  and  three  and  a  half  inches  wide. 
The  folio,  numbering  from  the  commencement  to  the  end  of  the  papers, 
shall  be  printed  on  the  outer  margin  of  the  page. 

h.  The  beads  of  an  argament,  together  with  the  aothoritiet  cited,  but  not  the 
argament  at  length,  are  embraced  under  the  term  '*  points,"  Gray  v.  Sehenekf 
3Pr.R,231.    . 

e.  The  expense  of  printing  is  a  necessary  disbursement  Broekway  v.  Jtwett, 
16  Barb.,  590. 

Rule  31.  [31.]     (Amended.) 

In  cases  where  it  may  be  necessary  for  the  court  to  go  into  an  ex- 
tended examination  of  evidence,  each  party  shall  briefly  state  upon  his 
printed  points,  the  leading  facts  which  he  deems  established,  witn  a  ref- 
erence to  the  folios  where  the  evidence  of  such  facts  may  be  found ;  and 
the  court  will  not  hear  an  extended  discussion  on  a  mere  question  of  fact» 

The  amendment  is  the  addition  of  the  part  in  italie, 

RtLK  32.  [32.] 

« 

Non-enumerated  motions,  except  in  the  first  district,  shall  be  noticed 

for  the  first  day  of  the  term  or  sitting  of  the  court,  accompanied  with 

copies  of  the  affidavits  and  papers  on  which  the  same  shall  be  made,  and 

the  notice  shall  not  be  for  a  later  day,  unless  sufficient  cause  be  shown 

(and  contained  in  the  affidavits  served)  for  not  giving  notice  for  the  first 

day. 

d.  This  rale  was  held  to  be  inconsistent  with  section  401  of  the  code.  Lahey 
V.  Cogswell,  3  Code  Rep.,  116. 

Rule  33.  [38.] 

Non-enumerated  motions  made  in  term  time,  at  a  general  term,  will 
be  heard  on  the  first  day,  and  Thursday  of  the  first  week,  and  Friday  of 
the  second  week,  of  the  term,  immediately  after  the  opening  of  the  court 
on  that  day. 

Motions  in  criminal  cases  may  be  heard  on  any  day  in  term. 
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a,  A  eriminil  cue  cannot  be  moved  out  of  iia  order  on  the  ealendmr  by  the  de- 
fendant, nnles  the  notice  of  argument  itatea  his  intention  of  bringing  it  on  ont  of  iti 
order.  Barron  t.  The  People,  1  Bark,  136.  Does  the  role  give  either  party  the 
right  to  moTe  the  eaie  oat  of  its  order,  or  doei  it  apply  to  the  coanael  for  the  people 
onJyf    lb. 

Rule  34.  [34.] 

Notes  of  issue  for  the  general  term  shall  be  filed  four  days  before  the 
commencement  of  the  court  at  which  the  causes  may  be  noticed. 

The  clerk  shall  prepare  a  calendar  for  the  general  term,  and  cause  the 
same  to  be  printed  lor  each  of  the  justices  holding  the  court  Appeals 
shall  be  placed  on  the  calendar  according  to  the  date  of  the.ser\ice  of  the 
notice  of  appeal,  and  other  cases  as  of  the  time  when  the  question  to  be 
reviewed  arose. 

Rule  35.  [35.] 

In  all  cases  where  a  motion  shall  be  granted  on  payment  of  costs,  or 
on  the  performance  of  any  condition,  or  where  the  OTder  shall  require 
such  payment  or  performance,  the  party  whose  duty  it  shall  be  to  com- 
ply therewith  shall  have  twenty  days  for  that  purpose,  unless  otherwise 
directed  in  the  order.    But  where  costs  to  be  taxed  are  to  be  paid,  the 

Earty  shall  have  fifteen  days  to  comply  with  the  rule  after  the  costs  shall 
ave  been  taxed  on  notice,  unless  otherwise  ordered. 

Rule  36.  [36.] 

Whenever  it  shall  be  necessary,  in  any  affidavit,  to  swear  to  the  ad- 
vice of  counsel,  the  party  shall,  m  addition  to  what  has  usually  been 
inserted,  swear  that  he  has  fully  and  fairly  stated  the  case  to  his  counsel, 
and  shall  give  the  name  and  place  of  residence  of  such  counsel. 

See  p.  365,  e,  ante. 

Rule  37.  [37.] 

No  private  agreement  or  consent  between  the  parties  or  their  attor- 
neys, in  respect  to  the  proceedings  in  a  cause,  shall  be  binding,  unless 
the  same  shall  have  been  reduced  to  the  form  of  an  order  by  consent,  and 
entered,  or  unless  the  evidence  thereof  shall  be  in  writing,  subscribed  by 
the  party  against  whom  the  same  shall  be  alleged,  or  by  his  attorney  or 
counsel. 

(.  The  snperior  coort  will  adhere  strictly  to  the  rule  agatnet  giving  eflect  to  puol 
agreementi  between  attorneys.    Broome  v.  Wellington,  1  Sand.,  664. 

€,  The  rule  does  not  apply  to  an  agreement  made  by  the  parties  or  their  attorney 
or  counsel  in  the  presence  of  the  court,  or  an  agreement  relative  to  the  proceeding! 
on  a  reference  made  in  the  presence  of  the  referee  and  certified  by  him  to  be  eo  made. 
Corning  t.  Cooper,  7  Paige,  587. 

d.  <*The  courts  have  determined  (6  Cow,,  365;  8  t&.,  119;  1  Hill,  6S7),  that 
this  rule  is  not  applicable  to  a  case  where  a  party  has  been  led  to  rely  on  a  stipolatioD, 
as  the  plaintiff  did  here,  and  allowed  judgment  to  be  entered  against  him."  Mont- 
gomery V.  Ellis,  6  Pr.  R,  326,  and  see  Wager  v.  StiekeU,  3  Paige,  507. 
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a.'  The  attorney  may  waive  by  parol  the  aervice  of  a  paper  or  any  formal  requisite 
in  Its  aerrioe.    Sach  vmiver  m  not  an  agreement,    3  Cow.rll9, 

b.  It  ia  uneafe  to  admit  parol  agreementa,  in  relation  to  cancelling  jadgmenta  and 
aettling  aaita,  to  preyail  in  oppoeitton  to  the  oath  of  the  adyerae  party,  except  nuder 
Tory  apecial  oircnmatancea.  The  written  evidence  of  what  took  place  should  be  ad- 
hered to  and,  aa  a  general  rule,  required  of  the  aetilement  of  a  legal  contrbveny. 
Mulligan  v.  Brophy,  8  Pr.  R.,  P35. 

c  An  agreement  in  writing,  signed  by  a  party,  extending  the  time  to  'answer, 
18  as  obligatory,  in  all  reepecta,  aa  if  signed  by  his  attorney.  Braieted  v.  Johnson,  5 
6«nd.S.  C.R,671.  ' 

Rule  38.     [38.] 

Orders  granted  on  petitions,  or  relating  thereto,  shall  refer  to  such 
petitions  by  the  names  and  descriptions  of  the  petitioners,  and  the  date 
of  the  petitions,  if  the  same  be  dated,  without  reciting  or  setting  forth 
the  tenor  or  substance  thereof^  unnecessarily.  Any  order  or  judgment, 
directing  the  payment  of  money,  or  affecting  the  title  to  property,  if 
founded  on  petition  where  no  complaint  is  filed,  may,  at  the  request  of 
iinj  party  interested,  be  enrolled  and  docketed  as  other  judgments. 

Rule  39.     [39.] 

Motions  in  actions,  made  after  the  commencement  thereof,  may  be 
founded  upon  petition  duly  verified,  or  by  affidavit,  or  by  both,  at  the 
election  of  the  party  making  such  motions,  except  when  otherwise  pro- 
vided by  law. 

dL  The  motion  for  discovery  of  books,  Ac,  must  be  founded  on  a  petition.  Dole 
V.  Fellow,  1  Ck)de  Rep.,  N.  8.,  146. 

e.  The  application  to  the  aurrogate  pursuant  to  2  R.  S.,  150,  a.  5,  must  be  by 
petition.    Button  v.  Button,  S'Pr.  R.,  99. 

/.  To  obtain  an  order  that  a  suit  be  revived  or  dismissed,  a  petition  must  be  pre' 
sented.     Willianuon  v.  Moore,  5  Sand.  S.  C.  R.,  647. 

Rule  40.     [40.] 

Motions  to  strike  out  of  any  pleading,  matter  alleged  to  be  irrelevant 
or  redundant,  and  motions  to  correct  a  pleading,  on  the  ground  of  its 
being  '*  so  undefinite  or  uncertain,  that  the  precise  nature  of  the  charge 
or  defence  is  not  apparent,"  must  be  noticed,  before  demurring  or 
answering  the  pleading,  and  within  twenty  days  from  the  service 
thereof. 

g.  A  motion  to  strike  out  irrelevant  or  redundant  matter,  or  to  correct  a  pleading, 
mnat  be  noticed  before  demurring  or  anawering  the  pleading,  and  within  twenty 
days  from  the  service  of  such  pleading.  Rooea  v.  Saugertiee  and  Woodstock  Turn- 
pike Road  Co.,  8  Pr.  R.,  237 ;  Bowman  v.  Sheldon,  5  Sand.,  657. 

h.  An  extension  of  the  time  to  answer  is  a  waiver  of  all  formal  objectiona  to  the 
oomplaint>  and  a  bar  to  a  motion  to  strike  oat  irrelevant  matter,  nnleas  the  right 
to  make  auoh  motion  is  expressly  reserved.    Bowman  v.  Sheldon,  5  Sand.,  657. 

i.  Thia  rule,  as  plainly  applicable,  is  bindiog  npon  the  superior  court.    Ibid, 

j.  The  moving  party  need  not  show,  in  the  first  instance,  that  the  motion  is  made 
within  twenty  days.  Barber  v.  Bennett,  4  Sand.,  705;  Roosa  v.  Saugerties  and 
Woodstock  Turnpike  Road  Co.,  8  Pr.  R,  237 ;  contra,  see  Rogers  v.  Rathbone,  6 
ib,,  66. 
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Rule  41.     [41.]    (Amended.) 

The  attorney  or  other  officer  of  the  court  who  draws  any  pleading, 
deposition,  affidavit^  case,  bill  of  exceptions,  or  report^  or  enters  any  judg- 
ment exceeding  two  folios  in  lengtn,  shall  distinctly  nnmber  and  mark 
each  folio  in  the  margin  thereof;  and  all  copies  either  for  the  parties  or 
the  court  shall  be  numbered  or  marked  in  the  margin,  so  as  to  con- 
form to  the  original  draft  or  entry,  and  to  each  other.  And  all  the 
pleadings  and  other  proceedings,  and  copies  thereof^  shall  be  fairly  and 
legibly  written,  and  if  not  so  written,  the  clerks  shall  not  file  such  as  may 
be  offered  to  them  for  that  purpose. 

The  amendment  is  the  ioMrtioQ  of  the  word  t^fidavU. 

0.  On  a  motion  to  eet  aiide  a  compIaiDt  exceeding  two  folics  in  length*  on  tbt 
grovad  that  the  folios  thereof  were  not  numbered , — the  affidayits  on  wbioh  the  mo- 
tion was  made  each  exceeded  two  folios  iu  length,  bnfc  were  neither  of  them  naai- 
bered.  On  the  motion  it  was  objected,  on  the  part  of  the  plaiati^  thai  the  afidavili 
on  which  the  motion  was  founded  were  obnoxious  to  the  like  objection  as  that  raised 
to  the  complaint.  Welles,  J. ,  thereupon  denied  the  motion  w  ith  costs,  and  said,  **  There 
is  no  color  of  merits  in  the  motion ;  and  when  a  party  comes  into  conrt  demanding 
strict  practice  on  purely  technical  groands,  he  must  see  to  it  that  his  own  practice  ie 
not  obnoxious  to  similar  objections  to  those  which  he  raises  to  that  of  his  adTemry. 
*  *  *  The  defendant  should  have  returned  the  papers  with  the  object'ons  stated, 
so  far  as  the  folios  were  concerned.*'    Smeyer  t.  Sckeomnaker,  8  Pr.  R.,  198w 

b.  A  pleading  will  not  be  set  aside  on  the  ground  that  tiie  folios  are  not  marked 
in  the  margin.  The  proper  course  to  porsae  where  the  party  elects  to  a  pieadiag  on 
this  ground,  is  to  return  the  pleading  and  at  the  same  time  point  out  the  defect  If 
this  is  not  done  within  a  reasonable  time  it  will  be  held  that  the  irregularity  has  been 
waived.  The  decision  in  Blanchard  y.  Strait  (8  Pr.  R,,  83),  "  was  abundantly  sus- 
tained upon  other  gronnds ;  and  the  former  practice  in  relation  to  formal  dafeets  is 
certainly  more  reasonable  as  well  as  oonrenient,  and  sbonld  be  retained''  Strumttr. 
Parker,  9  Pr.  R.,  342. 

Rule  42.     [42.] 

Every  case  on  certiorari  to  remove  interlocutory  proceedings  of  sub- 
ordinate courts,  tribunals,  or  magistrates,*  may  be  brought  to  a  hearing 
by  either  party,  at  any  special  term,  upon  the  usual  notice  of  argument ; 
or,  if  placed  upon  the  calendar  at  a  general  term,  every  such  case  shall 
be  entitled  to  preference  on  the  morning  of  any  day  during  the  first  week 
of  term. 

Bulk  43.     [43.] 

The  return  to  a  writ  of  mandamus,  or  of  prohibition,  where  such  re- 
turn shall  be  adopted  by  tlie  party,  having  been  filed,  a  rule  may  be  en- 
tered requiring  the  relator  to  demur  or  plead  thereto  in  twenty  days  after 
notice  of  said  rule,  or  to  move  at  the  next  special  term  thereafter,  for 
such  rule  as  he  may  require ;  and  in  case  of  de&ult,  on  filing  an  affidavit 
showing  such  default,  a  rule  may  be  entered  dismissing  such  writ  and  all 
subsequent  proceedings,  with  costR. 

Rule  44.    [44.] 

No  order  to  stay  proceedings  for  the  purpose  of  moving  to  change 
the  place  of  trial  shall  be  granted,  unless  it  shall  appear,  from  the  papers, 
that  the  defendant  has  used  due  diligence  in  preparing  the  motion  for 
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the  earliest  practicable  daj  after  issue  joined.  Such  order  shall  not  stay 
the  plaintiff  from  taking  any  step  eicept  giving  notice  and  subpoenaing 
witneBses  for  the  trial,  without  a  special  clause  to  that  effect  On  pre- 
eeoting  to  and  filing  with  the  officer  granting  the  order  an  affidavit 
showing  such  facta  as  will  entitle  the  plaintiff  according  to  the  settled 
practice  of  the  court,  to  retain  the  place  of  trial,  the  officer  shnll  revoke 
the  order  to  stay  proceedings ;  and  the  plaintiff  shall  give  immediate 
notice  of  such  revocation  to  the  defendant's  attorney. 

«.  In  Sehenek  v.  MeKU  (3  Code  Rep^ ,  24 ;  4  Pr.  R.,  246),  the  plaintiff  had  given 
notice  of  motion  before  Willardt  J.,  at  chamberi,  on  the  30th  Oclober*  to  ohange  the 
place  of  trial.  After  the  lerrice  of  snoh  notice,  and  on  the  1 0th  October,  the  de- 
fendant obtained  an  order  of  a  county  judge,  stayiog  all  proceedings  on  the  part  of 
the  plaintiff,  until  the  deeiaion  of  the  raid  motion.  This  order  waa  aerved  on  the 
piaintil^  hot  waa  diaregarded  by  him.  The  oonrt  said.  It  ia  plain  by  section  401,  ef 
seq,9  of  the  code,  that  the  judge  has  no  jurisdiotion  of  the  motion  at  chambers,  and 
oonsequentiy  the  order  to  stay  proceediff^s  for  that  purpose  was  void.  It  appeared 
on  its  face  to  be  a  nullity.  An  order  was  never  a  stay  of  proceedings  unless  acoom- 
minied  witb  a  notice  of  motion  ;  bnt  a  notice  of  motion,  to  be  of  any  efficacy  to  up- 
hold the  order,  must  be  to  a  court  having  jurisdiction  of  the  matter.  Again,  the 
47Ui  (bow  44tb)  rule  allows  the  plaintiff  to  proceed  to  judgment  unless  the  order 
speoiaily  direct*  otherwise.    Pteble*  v.  Roger*,  5  Pr.  R.«  208. 

Rule  45.    [45.] 

In  addition  to  what  has  usually  been  stated  in  a£Sdavits  concerning 
venue,  either  party  may  state  the  nature  of  the  controversy,  and  show 
how  his  witnesses  are  material ;  and  may  also  show  where  the  cause  of 
action  or  the  defence,  or  both  of  them  arose ;  and  those  facta  will  be 
taken  into  consideration  by  the  court  in  filing  the  place  for  trial. 

RuLB  46.     [46.] 

If,  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to  answer 
within  the  time  allowed  for  that  purpose,  or  the  right  of  the  plaintiff  as 
stated  in  the  complaint  is  admitted  by  the  answer,  the  plaintiff  may  have 
an  order  referring  it  to  the  clerk,  or  to  some  suitable  person  as  referee,  to 
compute  the  amount  due  to  the  plaintiff,  and  to  such  of  the  defemdants 
as  are  prior  incumbrancers  of  the  mortgaged  premises,  and  to  examine 
and  report  whether  the  mortgaged  premises  can  be  sold  in  parcels,  if 
the  whole  amount  secured  by  the  mortgage  has  not  become  due.  If 
the  defendant  is  an  infant,  and  has  put  ia  the  general  answer  by  his 
guardian,  or  if  any  of  the  defendants  are  absentees,  the  order  of  refer- 
ence shall  also  direct  the  person  to  whom  it  is  referred  to  take  proof  of 
the  facts  and  circumstances  stated  in  the  complaint,  and  to  examine  the 
plaintiff  or  his  agent  on  oath,  as  to  any  payments  which  have  been  made, 
and  to  compute  the  amount  due  on  the  mortgage,  preparatory  to  the 
application  for  judgment  of  foreclosure  and  sale. 

Where  no  answer  is  put  in  by  the  defendant,  within  the  time  allowed 
for  that  purpose,  or  any  answer  denying  any  material  facta  of  the  com- 
plaioti  the  plaintiff,  after  the  cause  is  in  readiness  for  trial,  as  to  all  the 
^efendanta,  may  apply  for  judgment  at  any  special  term,  upon  due  no- 
tice to  such  of  the  defendants  as  have  appeared  in  the  acUon,  and  with- 
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out  puttiDg  the  cause  on  the  calendar.  The  plaintiff,  in  such  case,  when 
he  moves  for  judgment,  must  show,  by  affidavit  or  otherwise,  whether 
any  of  the  defendants  who  have  not  appeared  are  absentees ;  and  if  so, 
he  must  produce  the  report  as  to  the  proof  of  the  iacts  and  circum- 
stances stated  in  the  complaint,  and  of  the  examination  of  the  plaintiff 
or  his  agent  on  oath  as  to  any  payments  which  have  been  made.  And 
in  all  foreclosure  cases  the  plaintiff,  when  he  moves  for  judgment,  must 
show  by  affidavit,  or  by  the  certificate  of  the  clerk  of  the  county  in 
which  the  mortgaged  premises  are  situated,  that  a  notice  of  the  pend- 
ency of  the  action,  containing  the  names  of  the  parties  thereto,  the  ob- 
ject of  the  action,  and  a  description  of  the  property  in  that  county 
affected  thereby,  the  date  of  the  mortgage,  and  the  time  and  place  of 
recording  the  same,  has  been  filed  at  least  twenty  days  before  such 
application  for  judgment,  as  required  by  section  132  of  the  Code  of  Pro- 
cedure. 

• 

A  *'  Action  to  foreclose  a  mortgage.  Infant  defendants  Motion  for  jadgmenit 
for  want  of  an  answer.  The  complaint  mntt  state  the  facts  which  entitle  the  plain- 
tiff to  his  lodgment,  and  where  they  are  not  admitted — which  as  against  in&nt  de- 
fendants they  never  can  be — they  mast  be  proved.  In  this  ease  both  these  eswn- 
tials  are  wanting.  The  complaint  alleges  that  the  infants  have  an  interest,  bat  does 
not,  as  it  shoald,  state  what  that  interest  is.  If  the  complaint  was  safficieut  in  this 
respect,  there  is  no  proof  of  what  the  infants*  interest  is.  Motion  denied.'*  Al- 
drieh  v.  Lapham,  1  Code  Rep.  N.  S.,  408. 

b.  An  affidavit  to  obtain  a  reference  to  compote  the  amount  doe  on  a  mortgage, 
ahonld,  in  addition  to  the  fact  that  the  bill  has  been  taken  as  confessed,  state  the  far- 
ther fact,  whether  the  moneys  secured  by  the  mortgage  have  all  become  dne  aod 
payable  or  not ;  and  also  whether  any  of  the  defendants  are  absentees  or  in£snti 
(itaofL,  3  Pr.  R.,  158);  and  if  any  of  the  defendants  are  abeenteee  or  mfants,  the 
order  of  reference  shonld  direct  the  referee  (among  other  things)  to  take  proof  of 
the  &cts  and  circnmstanoes  set  forth  in  the  bill  aod  also  to  report  the  proofr  aod 
examinations  had  before  him.    (3  Pr.  R,  159.) 

e.    Powers  and  duties  of  referee  on  reference  to  compute  the  amount  doe.    Fanri 
V.  Wtnani,  Hopk.  Rep.,  283;  Harri9  ▼.  £Zy,  7  Paige,  431 ;  3  Pr.  R,  110, 159. 

d.  It  seems  that  filing  the  notice  in  a  case  in  which  it  ought  not  to  have  been  filed 
does  not  render  the  party  filing  it  liable  to  an  action  for  slander  of  title.  See  Gihkt 
V.  PtJbe,  9  Mees.  &  W.,  351 ;  1  Dowl.  N.  S.,  409 ;  6  Jur.465 ;  KendaU  ▼.  Sine,  I 
Selden,  14^ 

e.  Where  the  notice  of  the  pendency  of  the  suit  filed  stated  that  the  moitgage  wu 
"  recorded  on  the  12th  day  of  November,  1831,"  but  did  not  state  wAers  it  was  re- 
corded. The  affidavit  of  filing  the  notice  stated  that  the  deponent  "  filed  in  the  of- 
fice of  the  clerk  of  Erie  coanty  a  notice  of  the  pendency  of  the  snit«  of  which  t 
copy  he  believei,  is  hereto  subjoined.  The  copy  referred  to  stated  that  the  mort- 
gage was  "  recorded  in  the  clerk*9  office  of  the  county  of  Erie,  on  the  I2th  day 
of  November,  1631.''  Held,  that  the  notice,  although  it  omitted  to  state  where  the 
mortgage  was  filed,  was,  when  taken  with  the  affidavit,  sufficient  to  render  the  de- 
cree of  the  court  efifectual  to  cut  off  the  equity  of  redemption  of  judgment  creditoia 
Potter  V.  Rowland,  Court  of  Appeals,  July,  1853. 

Rule  47.     [47.] 

In  every  judgment  for  the  sale  of  mortgaged  premisea,  the  descrip- 
tion and  particular  boundaries  of  the  property  to  be  sold,  so  far  at  least 
as  the  same  can  be  ascertained  from  the  mortgage,  shall  be  inserted. 
And,  unless  otherwise  specially  ordered  by  the  court,  the  judgment  shall 
direct  that  the  mortgaged  premises,  or  so  much  thereof  as  may  be  suf- 
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ficient  to  raise  the  amount  dae  to  the  plaintiff,  for  principal,  interest,  and 
costs,  and  which  may  be  sold  separately  without  material  injury  to  the 
parties  interested,  be  sold  by,  or  under  the  direction  of  the  sheriff  oi  the 
county,  or  a  referee,  and  that  the  plaintiff  or  any  other  party,  may  be- 
come a  purchaser  on  such  sale ;  that  the  sheriff  or  referee  execute  a  deed 
to  the  purchaser;  that  out  of  the  proceeds  of  the  sale,  he  pay  to 
the  plaintiff,  or  his  attorney,  the  amount  of  his  debt,  interest,  and  cosfca, 
or  so  much  as  the  purchase  money  will  pay  of  the  same ;  and  that  he 
take  the  receipt  of  the  plaintiff,  or  his  attorney,  for  the  amount  so  paid, 
and  file  the  same  with  his  report  of  sale ;  and  that  the  purchaser  at 
such  sale  be  let  into  possession  of  the  premises  on  production  of  the 
deed.  In  case  of  a  surplus  arising  from  the  sale  of  mortgaged  premises 
under  any  such  judgment,  the  sheriff  or  referee  shall  retain  such  surplus, 
subject  to  the  order  of  the  court,  unless  directions  are  given  in  the  judg- 
ment for  the  disposition  of  such  surplus. 

In  the  city  of  New  York,  the  sheriff  or  referee  shall  deposit  such  sur- 
plus with  the  chamberlain  of  the  city,  or  when  so  directed  by  the  court, 
with  the  clerk  of  the  court,  within  five  days  after  such  surplus  shall  have 
been  received  and  shall  be  ascertainable. 

a.  The  oonrt  has  power,  under  section  77  of  the  judiciary  act|  to  appoint  any  tnif 
able  person  to  make  the  aale.    See  3  Pr.  R.,  130. 

RuLK  48.     [48.] 

On  Jilinff  the  report  of  the  sale,  any  party  to  the  suit,  or  any  person 
not  a  party,  who  had  a  lien  on  the  mortgaged  premises  at  the  time  of 
the  sale,  either  by  judgment  or  decree,  upon  filing  with  the  clerk  where 
the  report  of  sale  is  filed,  a  notice,  stating  that  he  is  entitled  to  such  sur- 
plus moneys  or  some  part  thereof,  and  the  nature  and  extent  of  his  claim, 
may  have  an  order  of  reference  to  ascertain  and  report  the  amount  due 
to  nim  or  to  any  other  person  which  is  a  lien  upon  such  surplus  moneys, 
and  to  ascertain  the  priorities  of  the  several  liens  thereon  ;  to  the  end 
that,  on  the  coming  in  and  confirmation  of  the  report  on  such  reference, 
such  farther  order  may  be  made  for  the  distribution  of  suclv  surplus 
moneys  as  may  be  just.  Every  party  who  appeared  in  the  cause,  or 
who  shall  have  filed  such  notice  with  the  clerk,  previous  to  the  entry  of 
the  order  of  reference,  shall  be  entitled  to  service  of  a  notice  to  attend 
on  such  reference,  and  to  the  usual  notices  of  subsequent  proceedings 
relative  to  such  surplus.  But  if  such  claimant  has  not  appeared  or  made 
his  claim  by  an  attorney  of  this  court,  the  notice  may  be  served  by  put- 
ting the  same  into  the  post-ofiice,  directed  to  the  claimant,  at  his  place 
of  residence,  as  stated  in  the  notice  of  his  claim. 

b.  On  a  reference  in  a  foreoloenre  suit  under  rule  48,  the  liena  referred  to  in  the 
rule  are  thoae  which  subject  the  estate  to  be  sold  under  execution,  without  any  fur- 
ther intervention  of  the  court.  Claims  however  equitable,  which  are  not  matured 
into  liens  under  which  the  property  can  be  charged  in  execution,  and  sold  without 
farther  adjudication,  cannot  be  taken  into  consideration  by  the  referee.  King  v. 
ITetl,  10  Pr.  R.,  333. 

c.  '**  As  I  nndeistand  the  rule  [rule  48],  it  was  intended  that  the  plaintiff  should 
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hmw^  the  MiiM  ri|r)it  to  preient  and  MtAbliih  a  daim  to  the  aarplQa  moneys  at  a  de- 
fcndaDt  in  a  foreclorare  suit,  or  any  other  peraon.*'  Harria,  J.,  Field  r.  Hmmkkunty 
9  Fr..R.,  75 ;  the  complainant  in  a  foreclosure  auit,  is  not  required  to  eataUish  befjore- 
baod  all  the  claims  he  may  have  upon  the  mortgaged  premiaea.  /6. 

Rule  49.    [49.] 

Whenever  a  sheriff  or  referee  sells  mortgaged  premises,  under  a  de- 
cree or  order  or  iudgment  of  the  court,  it  shall  be  Uie  duty  of  the  plain- 
tiff, before  a  deed  is  executed  to  the  purchaser,  to  file  such  mortga^  in 
the  oflSoe  of  the  clerk,  unless  such  mortgage  has  been  duly  proved  or 
acknowledged,  so  as  to  entitle  the  same  to  be  recorded ;  in  which  ease, 
if  it  has  not  been  already  done,  it  shall  be  the  duty  of  the  plaintiff  to 
cause  the  same  to  be  recorded  at  full  length  in  the  county  or  counties 
where  the  lands  so  sold  are  situated,  before  a  deed  is  executed  to  the 
purchaser  on  the  sale ;  the  expense  of  which  filing  or  recording,  and  the 
entry  thereof,  shall  be  allowed  in  the  taxation  of  costs ;  and  if  filed  with 
the  clerk,  he  shall  enter  in  the  minutes  the  filing  of  such  mortgage,  sDd 
the  time  of  filing.  But  this  rule  shall  not  extend  to  any  case  where 
the  mortgage  appears  by  the  pleadings  or  proof  in  the  suit  commenced 
thereon,  to  have  been  lost  or  destroyed. 

Rule  60.    [50.] 

Where  mortgaged  premises  or  other  real  estate  directed  to  be  sold 
consist  of  severu  distinct  lots  or  parcels,  which  can  be  sold  separatelj 
without  diminishing  the  value  thereof  on  such  sale,  it  shall  be  the  duty 
of  the  sheriff  or  other  person  conducting  the  sale,  to  sell  the  same  in 
separate  lots  or  parcels,  unless  otherwise  specially  directed  by  the  comi 
But  if  the  sheriff  or  other  person  is  satisfied  the  property  will  produce  s 
greater  price  if  sold  together,  than  it  will  in  separate  lots  or  parcels,  he 
may  sell  it  together,  unless  otherwise  directed  in  the  order  of  sale. 

Rule  51.    [51.] 

Where  lands  in  the  city  of  New  York  are  sold  under  a  decree,  order, 
or  judgment  of  any  court,  they  shall  be  sold  at  public  vendue,  at  the 
Merchant's  Exchange,  between  twelve  o'clock  at  noon  and  three  in  the 
afternoon,  unless  otherwise  specially  directed.  The  notice  of  the  sale  ci 
lands  Ijring  in  any  of  the  cities  of  this  State,  in  which  a  daily  paper  is 
printed,  except  where  a  different  notice  is  required  by  law  or  by  the  or- 
der of  the  court,  shall  be  published  in  one  or  more  of  the  daily  papers 
of  that  city,  for  three  weeks  immediately  previous  to  the  time  of  sale,  at 
least  twice  in  each  week.  When  lands  in  any  other  part  of  the  State 
are  directed  to  be  sold  at  auction,  notice  of  the  sale  shall  be  given  for  the 
same  time,  and  in  the  same  manner,  as  is  required  by  law  on  sales  of  real 
estate  by  sherifis  on  execution. 

a.  Though  not  nitcessary  it  is  proper  to  insert  the  title  of  the  action  hi  the  notiossf 
the  sale.     Ray  v.  Oliver,  6  Paige,  489. 

6.  On  aalea  of  lands  in  the  eiiy  of  New  York,  in  p^rtitton,  and  by  the  sheriff,  the 
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notice  mutt  be  for  six  weekf ,  the  ftatatory  time  (3  R.  S.,  326,  •.  56 ;  ib.,  330,  t.  81 ; 
t(.,  386,  ■.  34).    Rule  51  has  no  application  to  auch  aalea.    That  rule  appliea  only' 
in  eiaea  where  there  la  no  time  fixed  by  statute,  aa  upon  a  tale  by  a  bill  filed  to  fore- 
doae  a  mortgage,  or  aalea  of  infanta'  or  lunatica'  landa,  &c,    Romaine  v.  MeMillen, 
5  Pr.  R.,  318. 

Rule  52.     [52.1 

Jt  shall  be  the  duty  of  every  attorney  or  officer  of  this  court,  to  act 
le  ^ardian  of  any  infant  defendant  in  any  suit  or  proceeding  against 
him;  Wnenever  appointed  for  that  purpose  by  an  order  of  this  court 
And  it  shall  be  the  duty  of  such  guardian  to  examine  into  the  circum- 
stances of  the  case,  so  far  as  to  enable  him  to  make  the  proper  defence, 
when  necessary  for  the  protection  of  the  rights  of  the  infant ;  and  he 
shall  be  entitled  to  such  compensation  for  his  services  as  the  court  may 
deem  reasonable. 

RuLB  53.     [53.]     (Amended.) 

No  person  shall  be  appointed  guardian  ad  litem^  either  on  the  appli- 
cation of  the  infant  or  otherwise,  unless  he  be  the  general  guardian  of 
such  infant,  or  an  attorney  or  other  officer  of  this  court  who  is  fully  com- 
petent to  understand  and  protect  the  rights  of  the  infant,  and  who  has 
no  interest  adverse  to  that  of  the  infant,  and  is  not  connected  in  business 
with  the^ttomey  or  counsel  of  the  adverse  party.  And  no  person  shall 
be  appointed  such  guardian  who  is  not  of  sufficient  ability  to  answer  to 
the  infant,  for  any  damage  which  may  be  sustained  by  his  negligence 
or  misconduct  in  tiie  defence  of.  the  suit 

This  rule  shall  not  apply  to  actions  for  the  recovery  of  money  only^ 
or  of  specific  real  or  personal  property,  as  specified  in  section  253  of  the 
code.  A  next  friend  for  a  married  woman  may  be  appointed  in  the  same 
manner  as  a  guardian  ad  litem  upon  the  application  of  an  infant, 

a.  The  amendment  ia  the  addition  of  the  part  in  italic. 

h.  Thia  rnle  doei  not  apply  to  a  goardian  for  an  infant  plaintiff.     Cook  v.  Raw- 
dpn^  1  Code  Rep.  N.  S.,  382  ;  6  Pr.  R.,  233. 

e.  The  court  will  not  appoint  a  guardian  ad  litem,  for  an  infant  defendant,  on  the 
application  of  the  plaintiff.    2  Paige,  304     Bat  see  the  Code,  a.  116. 

J.  Where  the  conrt  clearly  diacovera  that  the  interesta  of  infanta  are  committed 
to  a  goardian  who  ia  not  likely  to  protect  them,  he  should  be  removed  and  a  proper 
one  appointed.    Litchfield  v.  Burtoell,  5  Pr.  R.,  341. 

e.  The  person  moat  likely  to  protect  the  interest  of  the  infant  should  be  selected 
aa  guardian.    Grant  v.  Van  Schoonhoven,  9  Paige,  255. 

Rule  54.     [54.] 

No  guardian  ad  litem,  unless  he  has  given  security  to  the  infant  ac- 
cording to  law,  shall,  as  such  guardian,  receive  any  money  or  property 
belonging  to  such  infant,  or  which  may  be  awarded  to  him  in  the  suit, 
except  such  costs  and  expenses  as  may  be  allowed  by  the  court,  to  the 
guardian  out  of  the  fund,  or  recovered  by  the  infant  in  the  suit  Neither 
shall  the  general  guardian  of  an  infant  receive  any  part  of  the  proceeds 
of  a  sale  of  real  property  belonging  to  such  infant,  sold  under  a  decree, 
judgment,  or  order  of  the  court,  until  the  guardian  has  given  such  fnr- 
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iher  security  for  the  faithful  discharge  of  his  trust,  as  the  court  m$j 
direct. 

Rule  55.     [55.] 

The  security  to  be  given  by  the  general  guardian  of  an  infant,  shall 
be  a  bond  in  a  penalty  of  double  the  amount  of  the  personal  estate  ^ 
his  ward  and  of  the  gross  amount  or  value  of  the  rents  and  profits^ 
the  real  estate  during  his  minority,  together  with  at  least  two  sufiEbi^ 
sureties,  each  of  whom  shall  be  worth  the  amount  specified  in  the  pen- 
alty of  the  bond  over  and  above  all  debts ;  or  instead  of  personal  security 
the  guardian  may  give  security  by  way  of  mortgage  on  unincumbeTod 
real  property,  of  the  value  of  me  penalty  of  his  own  bond  only.  But 
the  court,  in  its  discretion,  may  vary  the  security  where,  from  special 
circumstances,  it  may  be  found  tor  the  interest  of  the  infant;  and  may 
direct  the  principal  of  the  estate,  or  any  part  thereof,  to  be  invested  in 
public  stocks  or  with  the  New  York  Life  Insurance  and  Trust  Company, 
or  on  bond  and  mortgage  for  the  benefit  of  the  infant,  and  that  the  in- 
terest or  income  thereof  only,  be  received  by  the  guardian. 

a.  The  New  York  Life  lasnrance  and  Tmet  Comptny,  when  appointed  geseitl 
gnaidian,  is  not  required  to  give  aeoarity.    See  Laws  of  1830,  p.  77. 

Rule  56,     [56.] 

No  moneys  arising  from  the  sale  of  the  real  estate  of  an  infiuit,  oo 
A  mortgage  or  partition  sale,  or  under  any  decree,  judgment,  or  order  of 
court,  shall  be  paid  over  to  his  general  guardian,  except  bo  much  thereof 
or  of  the  interest  or  income  from  time  to  time,  as  may  be  necessaiy  for 
his  support  or  maintenance ;  unless  such  guardian  has  previon^y  given 
sufficient  security  on  unencumbered  real  estate,  to  account  to  the  infant 
for  the  same,  in  the  usual  form. 

RuLB  57.    [57.] 

For  the  purpose  of  having  a  general  guardian  appointed,  the  in&nt, 
if  of  the  age  of  fourteen  years,  or  upwards,  or  some  relative  or  firiend  if 
the  infant  is  under  fourteen,  may  present  a  petition  to  the  court,  stadng 
the  age  and  residence  of  the  infant,  and  the  name  and  residence  of  the 
person  proposed  or  nominated  as  guardian,  and  the  relationship,  if  aoj, 
which  such  person  bears  to  the  infant,  and  the  nature,  situation,  and  value 
of  the  infant's  estate. 

Rule  58.     [58.] 

Upon  presenting  the  petition,  the  court  shall  by  inspection  or  other- 
wise ascertain  the  age  of  the  infant,  and  if  of  the  age  of^fourteen  yean  or 
upwards,  shall  examine  him  as  to  his  voluntary  nomination  of  a  suitable 
and  proper  person  as  guardian ;  if  under  fourteen,  shall  ascertain  who  is 
entitled  to  the  guardianship,  and  shall  name  a  competent  and  proper  pe^ 
son  as  guardian.  The  court  shall  also  ascertain  the  amount  of  the  perwnsl 
property,  and  the  gross  amount  or  value  of  the  rents  and  profits  of  tlie 
real  estate  of  the  infant  during  his  minority,  and  shall  also  ascertain  the 
sufficiency  of  the  security  ofiered  by  the  guardian. 
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RuLB  50.     [59.] 

The  security  required  on  a  sale  of  the  real  estate  of  an  infant,  shall 
be  a  bond  of  the  guardian,  wiih  two  suflScient  sureties,  in  a  penalty  of 
double  the  value  of  the  premises,  including  the  interest  on  such  value 
during  the  minority  of  the  infant,  each  of  which  sureties  shall  be  worth 
the  penalty  of  the  bond,.over  and  above  all  debts ;  or  a  similar  bond  of 
the  guardian  only,  secured  by  a  mortgage  on  unincumbered  real  estate 
of  the  value  of  the  penalty  of  such  bond. 

a.  A  bosband  caniiot  be  appointed  guardian  to  sell  tbe  estate  of  hia  infant  wife. 
4  Jobna.  Ch.  Can  378 :  Cook  v.  Rawdon,  1  Code  Rep.  N.  S.,  382.  And  aee  3  Paiffe, 
265 ;  2  ib.,  412. 

b.  Where  a  piece  of  real  estate  wan  ordered  to  be  sold  for  the  benefit  of  five  infant, 
children,  and  the  n^uardian  gave  to  each  infant  a  separate  bond,  under  Rules  59  and 
€l,*with  the  same  soreiies,  who  justified  in  each  case  according  to  the  penalty  of 
«ach  bond,  the  bonds  differing  in  amount,— held,  that  such  justification  waa  not  in 
aooordance  with  the  spirit  of  the  rnles  of  the  court,  althongh  it  mi^bt  conform  to  the 
letter.  The  sureties  being  the  same  in  each  caaa,  they  ahould  have  justified  in  respect 
to  their  ability,  as  to  the  aggregate  penaltiea  of  tbe  several  honds.  Auon,  4  Pr.  R., 
414. 

Rule  60.    [60.] 

An  infant  by  his  general  guardian  if  he  has  any,  and  if  there  is 
none  by  his  next  friend,  may  present  a  petition,  stating  the  age  and  resi- 
dence of  the  infant,  the  situation,  and  value  of  his  real  and  personal 
estate,  the  situation,  value,  and  annual  income  of  the  real  estate  proposed 
to  be  sold,  and  the  particular  reasons  which  render  a  sale  of  the  premises 
necessary  or  proper ;  and  praying  that  a  guardian  may  be  appointed  to 
sell  the  same.  The  petition  shall  also  state  the  name  and  residence  of 
the  person  proposed  as  such  guardian,  the  relationship,  if  any,  which  he 
bears  to  the  infant,  and  th^  security  proposed  to  be  given ;  and  the  peti- 
tion shall  be  accompanied  by  affidavits  of  disinterested  persons,  or  other 
proof:!,  verify iuff  the  mat^^rial  facts  and  circumstances  alleged  in  the  peti- 
tion. And  if  the  infant  is  of  the  age  of  fourteen,  he  shall  join  in  the  ap- 
plication. 

RuLB  61.     [61.] 

If  it  satisfactorily  appears  that  there  is  reasonable  ground  for  the 
application,  an  order  may  be  entered  appointing  a  guardian  for  the  pur- 
poses of  the  application,  on  his  executing  and  filing  with  the  clerk  the 
requisite  security,  approved  of  as  to  its  form  and  manner  of  execution 
by  a  justice  of  this  court  or  a  county  judge,  signified  by  his  approbation 
endorsed  thereon,  and  directing  a  reference  to  ascertain  the  truth  of  the 
facts  stated  in  the  petition,  and  whether  a  sale  of  the  premises  or  any 
and  what  part  thereof,  would  be  beneficial  to  the  infant,  and  the  par- 
ticular reasons  therefor;  and  to  ascertain  the  value  of  the  property  pro- 
posed to  be  sold,  and  of  each  separate  lot  or  parcel  thereof,  and  the 
terms  and  conditions  on  which  it  should  be  sold;  and  whether  the 
infant  is  in  absolute  need  of  any  and  what  part  of  the  proceeds  of  the 
sale  for  his  support  and  maintenance,  over  and  above  tbe  income  thereof, 
and  his  other  property,  together  with  what  he  might  earn  by  hia  own 
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exertions.  And  if  there  is  any  person  entitled  to  dower  in  the  premises, 
who  is  willing  to  join  in  the  sale,  also  to  ascertain  the  vaiae  of  her  life 
estate  in  the  premises,  on  the  principle  of  life  annuities.  Bat  no  pro- 
ceedings shall  be  had  upon  such  reference  until  the  guardian  produces  & 
certificate  of  the  clerk,  that  the  requisite  security  has  baen  duly  proved, 
or  acknowledged,  and  filed  agreeably  to  the  order  of  the  court;  and 
which  certificate  shall  contain  the  name  of  thB  officer  by  whom  it  was 
approved,  and  shall  be  annexed  to  the  report 

Rule  62.     [62.] 

If  the  proceeds  of  the  sale  exceed  five  hundred  dollars,  and  the 
guardian  has  not  given  security  by  mortgage  upon  real  estate,  he  shall 
bring  the  proceeds  into  court,  or  invest  the  same  under  the  direction  of 
the  court  for  the  use  of  the  infant ;  and  the  guardian  shall  only  be  en- 
titled to  receive  so  much  of  the  interest  or  income  thereof  from  time  to 
time,  as  may  be  necessary  for  the  support  and  maintenance  of  the  in&nt, 
without  the  order  of  the  court.  If  the  infant's  interest  in  the  property 
does  not  exceed  one  tJiousand  dollars,  the  whole  coets  including  dis- 
bursements shall  not  exceed  twenty-five  dollars.  And  where  several 
infants  are  interested  in  the  same  premises  as  tenants  in  common,  the 
application  in  behalf  of  all  shall  be  joined  in  the  same  petition,  although 
they  may  have  several  general  guardians ;  and  there  shall  be  but  one 
reference  to  ascertain  the  propriety  of  a  sale  as  to  all,  and  but  one  bill  of 
costs  shall  be  allowed. 

c.  Where  several  infantB  join  in  the  same  applioatioD,  or  where  several  |Heces  of 
land  are  sold  at  different  times,  an  allowanoe  will  be  made  in  addition  to  the  sum  of 
$25.    Re  Morrel,  4  Page,  44 ;  and  Code,  ss.  306,  308.  \ 

Rule  63.  [63.] 

On  the  execution  of  a  commission  of  lunacy,  <fec.,  the  commissioners, 
for  every  day  they  are  necessarily  employed  in  hearing  the  testimony 
and  taking  the  inquisition,  shall  be  entitled  to  the  same  allowance  which 
is  made  by  law  to  commissioners  to  make  partition  or  admeasure  dower. 
And  for  drawing  the  inquisition  and  process,  and  serving  notices,  when 
no  attorney  is  employed,  they  shall  have  the  fees  to  which  an  attorney 
would  be  entitled  for  the  same  services.  The  committee  of  a  lunatic, 
idiot,  or  drunkard,  may  pay  to  the  petitioner  on  whose  application  the 
commission  was  issued,  or  to  his  attorney,  the  costs  and  expenses  of  the 
application  and  of  the  subsequent  proceedings  thereon,  including  the  ap- 
pomtment  of  the  committee,  and  without  an  order  of  the  court  for  the 
pa3rment  thereof,  when  the  bill  of  such  costs  and  expenses  has  been  dolj 
taxed  and  filed  with  the  clerk  in  whose  office  the  appointment  of  such, 
committee  is  entered  ;  provided  the  whole  amount  of  such  costs  and  ex- 
penses does  not  exceed  fifty  dollars.  But  where  the  costs  and  expenses 
exceed  fifty  dollars,  the  committee  shall  not  be  at  liberty  to  pay  the 
same  out  of  the  estate  in  his  hands,  without  a  special  order  of  the  court 
directing  such  payment. 

6.  If  an  action  is  brought  against  the  ooromittee  of  a  lunatic,  for  a  caose  of  aotioo 
which  might  have  been  settled  on  a  sammaiy  application,  the  plaintiff  will  not  be 
allowed  his  costs.    Outrin  v.  Orav€9, 1  Barb.  Ch.  R.,  49,  and  Code,  ss.  306, 30& 
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a.  The  court  hai  no  jurisdiction  to  appoint  a  oomniittee  of  a  lanatio,  or  order  a 
sale  of  hia  property  upon  petition  of  his  friends  and  relatives,  before  a  commission 
of  lunacy  has  been  issued  and  returned.    In  re  Payn^  8  Pr.  R.,  220. 

Rule  64.  [64.] 

When  an  action  is  brought  to  obtain  a  divorce  or  separation,  or  to 
declare  a  marriage  contract  void,  if  the  defendant  fail  to  answer  the  com- 
plaint, or  if  the  facts  charged  in  the  complaint  are  not  denied  in  the 
answer,  the  court  to  which  application  is  made  for  judgment  shall  order 
a  reference  to  take  proof  of  all  the  material  facts  charged  in  the  com- 
plaint 

And  when  the  action  is  for  a  divorce  on  the  £^*ound  of  adultery,  un- 
less it  be  averred  in  the  complaint,  that  the  adultery  charged  was  com- 
mitted without  the  consent,  connivance,  privity,  or  procurement  of  the 
plaintiff;  that  five  years  have  not  elapsed  since  the  discovery  of  the  fact 
that  such  adultery  had  been  committed  ;  and  that  the  plaintiff  has  not 
yolontarily  cohabited  with  the  defendant  since  such  discovery  ;  and  also, 
where  at  the  time  of  the  offence  charged  the  defendant  was  living  in 
adulterous  intercourse  with  the  person  with  whom  the  offence  is  alleged 
to  have  been  committed,  that  five  years  have  not  elapsed  since  the  com- 
mencement of  such  adulterous  intercourse  was  discovered  by  the  plaintiff; 
and  the  complaint  containing  such  averments  be  verified  by  the  oath  of 
the  plaintiff,  in  the  manner  prescribed  by  the  157th  section  of  the  code, 
judgment  shall  not  be  rendered  for  the  relief  demanded  until  the  plaintiff's 
affidavit  be  produced  stating  the  above  facts. 

b.  In  an  action  for  a  divorce  on  the  ground  of  adultery,  an  order  of  reference  on 
the  default  of  the  defendant  to  answer  will  not  be  made  where  the  complaint  con- 
tains no  specification  of  the  person  with  whom,  or  the  place  where,  the  offence  was 
committed.    Hyde  v.  Hyde.  4  Sand.  622. 

e.  An  allegation  that  the  defendant  in  November  1851,  committed  the  offence  in  the 
city  of  New  York,  with  a  female  whose  name  is  unknown  to  the  plaintiff,  and  the 
particular  circumstances  of  which  are  unknown  to  the  plaiotifl^  will  not  suffice.    /6. 

d.  If  the  person  be  unknown,  the  complaint  should  state  particularly  the  place 
where  the  offence  occurred,  as  at  a  bouse  specified,  or  the  like.    lb, 

e.  When  a  reference  is  ordered  in  an  action  for  a  divorce  for  adultery,  the  defend- 
ant cannot  be  examined  as  a  witnesi  for  the  plaintiff;  and  in  such  a  case  proof 
must  be  made  before  the  referee,  not  ouly  of  the  fact  of  adultery,  but  of  all  the 
other  material  facts  charged  in  the  complaint;  if  the  referee's  report  is  found  insuffi- 
cient, the  court  may  order  the  report  to  be  recommitted  to  the  rderee  to  take  further 
proof.    Arborgaat  v.  Arborgaat^  8  Pr.  R.,  297. 

/.  *^  The  question  in  this  case  is  whether  the  testimony  of  the  defendant  will  war- 
rant a  judgment  for  a  divorce,  and  I  have  no  hesitation  in  deciding  that  it  will  not 
It  is  an  old  and  familiar  rule  of  the  common  law  that  husband  and  wife  cannot  be 
witnesses  for  or  against  each  other ;  and  this  rule  is  founded,  in  part,  on  public 
policy.  There  is  a  peculiar  propriety  in  the  rule  referred  to,  in  divorce  cases.  A 
contrary  role  in  such  cases  would  lead  to  the  greatest  frauds  and  abuses."  Per 
Strong,  J.,  in  Arborgaat  v.  Arbor gaet,  8  Pr.  R.,  297. 

g.  In  actions  for  divorce,  proof  of  marriage  and  the  residence  of  the  parties  is  as 
material  as  proof  of  the  adultery.  9  Paige,  589 ;  7  tfr.,  589 ;  3  Edw.  Ch.  R.,  377  ; 
8  Pr.  R.,  298. 

RuLK  65.  [65.] 

To  obtain  an  order  of  reference,  if  the  complaint  seeks  to  annul  a  mar- 
riage on  the  ground  that  the  party  was  under  the  age  of  legal  consent, 


678  BULEB. — SUPBEliB    CXXIST.  [66—69. 

an  affidavit  must  be  produced,  showing  that  the  parties  thereto  hare  not 
freely  cohabited  for  any  time,  as  husband  and  wife,  after  the  plaintiff  bad 
obtained  the  age  of  consent  If  the  complaint  seeks  to  annul  the  ms^ 
riage  on  the  ground  that  the  plaintiff^s  consent  was  obtained  by  force  or 
fraud,  the  plaintiff  must  show  by  affidavit  that  there  has  been  no  toIud- 
tary  cohabitation  between  the  parties  as  man  and  wife ;  and  if  it  seeb 
to  annul  a  marriage  on  the  ground  that  the  plaintiff  was  a  lunatic,  an 
affidavit  must  be  produced,  showing  that  the  lunacy  still  continues;  or 
the  plaintiff  must  show  by  his  affidavit  that  the  parties  have  not  cohab- 
ited as  husband  and  wife  after  the  plaintiff  was  restored  to  his  reason. 

Rule  66.  [66.] 

On  a  reference  to  take  proof  of  the  facts  charged  in  a  complaint  for 
separation,  or  limited  divorce,  the  examination  of  the  plaintiff  on  oath 
may  be  taken  as  to  any  cruel  or  inhuman  treatment  alleged  in  the  com- 
plaint, which  took  place  when  no  witnesses  were  present  who  are  compe- 
tent to  testify  to  the  facts  on  such  reference. 

Rule  67.  [68.]* 

The  .defendant  in  the  answer  may  set  up  the  adultery  of  the  plaintiff 
or  any  other  matter  which  would  be  a  .bar  to  a  divorce,  separation,  oi 
the  annulling  of  a  marriage  contract ;  and  if  an  issue  is  taken  therecHi,  it 
shaU  be  tried  at  the  same  time  and  in  the  same  manner  as  other  iasaes 
of  facts  in  the  cause. 

a.  Where  the  anawer  aeta  op  the  adnltery  of  the  plaintiff,  the  charge  mutt  be  neb 
that  the  defendant,  if  ionocent,  would  be  entitled  to  a  diToroe  if  the  charge  were  sob- 
atantiated  in  an  action  by  aooh  defendant  Morrell  v.  Morrell,  3  Barb.,  236 ;  and  1 
t6.,31& 

6.  And  in  each  a  caae  th^  adoltery  of  the  plaintiff  should  be  aet  up  in  the  anawer 
in  the  aame  manner  and  be  accompanied  with  the  same  allegatione  aa  are  required  ia 
a  complaint.  The  anawer  ahoold  allege  that  the  adniteriea  of  the  plaintiff  were 
committed  without  the  procurement,  connivance,  privity,  or  consent  of  the  defend- 
ant,   lb, 

e.  Matter  of  defence  comin|r  to  the  knowledge  of  the  defendant  after  answer,  miy 
be  aet  up  by  aupplemental  anawer.    Smith  t.  Smith,  4  Paige,  432. 

RcLK  68.     [69.] 

On  a  complaint  filed  by  a  husband  for  a  divorce,  if  he  wishes  to  ques- 
tion the  legitimacy  of  any  of  the  children  of  his  wife,  the  allegation 
that  they  are  or  that  he  believes  them  to  be  illegitimate,  shall  be  distinctiy 
made  in  the  complaint.  If  a  reference  is  ordered,  proo&  shall  be  taken 
upon  the  question  of  legitimacy,  as  well  as  upon  the  other  matters  stated 
in  the  complaint ;  and  if  an  issue  is  awarded,  an  issue  on  the  questioD 
of  legitimacy  of  the  children  shall  be  awarded,  and  tried  at  the  same 
time. 

Rule  69.     [70.] 
In  cases  where  the  trial  of  issues  of  fact  is  not  provided  for  in  section 

*  The  former  67th  rule  was  stricken  out  at  the  revision  of  1854. 
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253  of  the  Code,  if  either  party  shall  desire  a  trial  by  jury,  such  party 
shall  .within  ten  days  after  issue  joined,  give  notice  of  a  special  motion 
to  settle  the  issues  ;  and  the  court  or  judge  may  settle  the  issues, 
or  may  refer  it  to  a  referee  to  settle  the  issues.  Such  issues 
must  be  settled  in  the  form  prescribed  in  section  12  of  the  Code  of  Pro- 
cedure. 

a.  Upon  a  notice  of  a  motion  for  the  settlement  of  iasnes  at  law,  a  party  may 
apply  for  the  award  of  iBsues  also.    Bailey  ▼.  Ryder,  1  Barb.  S.  C.  R.,  74. 

b.  Form  of  order  of  reference  to  settle  issues  of  fact  preparatory  to  taking  tes- 
timony. Miller  v.  Wileon,  1  Barb.  222.  In  this  case  Edmonds,  J.,  settled  the  fol- 
lowing order,  and  announced  it  as  the  proper  form  of  the  order  to  be  entered  in  sneh 
oases: — On  reading  and  filing  the  affidavit  of ,  the  attorney  for  the  above- 
named  plaintiff  [or  defendant],  showing  that  this  cause  is  at  issne,  and  is  in  readiness 
to  take  testimony  therein,  and  proving  service  of  notice  of  a  motion  to  settle  the 

issaes  of  fact  joined  therein,  and  on  hearing  Mr. ,  of  counsel  for  the  plaintiff,  no 

person  appearing  to  oppose,— it  is  ordered  that  the  issues  of  fact  joined  by  the  plead- 
ings pending  in  this  suit  between  the  respective  parties  thereto  be  settled  pnnuant  to 
rule  59,  to  the  end  that  testimony  may  be  taken  thereon.  And  it  is  further  ordered, 
that  for  the  purpose  of  settling  the  said  issues,  the  pleadings  in  this  suit  be  referred 
to 1 ,  as  referee,  to  ascertain  and  settle  the  said  issues  in  the  form  of  inter- 
rogatories, to  be  answered  by  the  judgment  of  the  court  thereon,  wherein  shall  be 
stated  the  several  questions  of  fact  to  be  passed  upon,  the  names  of  the  parties  to 
each  issue,  and  which  party  is  to  be  ooosidered  as  holding  the  affirmative  on  each 
question  to  be  tried.  And  it  is  further  ordered,  that  said  referee  do  summon  before 
him,  on  suoh  reference,  ail  the  parties  entitled  to  take  testimony  in  the  cause  ;  and 
that  upon  the  coming  in  and  confirmation  of  his  report,  the  testimony  to  be  taken  in 
the  cause  shall  be  directed  and  be  confined  to  the  issues  thus  settled. 

c.  In  suits  for  divorce  on  the  ground  of  adultery,  feigned  issues  are  only  to  be 
made  up  for  the  trial  of  the  parts  contested  by  the  pleadings.  The  allegations  ex- 
pressly made  on  one  side  and  denied  on  the  other,  and  those  only,  are  to  be  tried. 
Morrell  v.  Morrell,  3  Barb.  236.  Accordingly  held  that  where  the  bill  contained 
no  allegation  as  to  condonation  by  the  defendant  of  adulteries  committed  by  the 
plaintiff^  an  issue  cannot  be  framed  directing  an  inquiry  whether,  in  case  the  plaintiff 
has  been  guilty  of  adultery  since  the  intermarriage  of  the  parties,  it  was  committed 
without  the  procurement  or  connivance  of  the  defendant  or  not,  or  had  been  for- 
given by  her  or  not.    lb. 

Rule  70.     [11.] 

No  sentence  or  decree  of  nullity  declaring  void  a  marriage  contract 
or  decree  for  a  divorce,  or  for  a  separation  or  limited  divorce,  shall  be 
made  of  course  by  the  default  of  the  defendant,  or  in  consequence  of 
any  neglect  to  appear  at  the  hearing  of  the  cause,  or  by  consent.  And 
every  such  cause  shall  be  heard  after  the  trial  of  the  issue,  or  upon  the 
coming  in  of  the  proofs,  at  a  special  term  of  the  court ;  but  where  no 
person  appears  on  the  part  of  the  defendants,  the  details  of  the  evidence 
in  adultery  causes  shall  not  be  read  in  public,  but  shall  be  submitted  in 
open  court.  No  officer  of  this  court,  with  whom  the  proceedings  in  an 
adulteiy  cause  are  filed,  or  before  whom  the  testimony  is  taken,  nor  any 
clerk  of  such  officer,  either  before  or  afler  the  termination  of  the  suit, 
shall  permit  a  copy  of  any  of  the  pleadings  or  testimony,  or  of  the  sub- 
stance of  the  details  thereof,  to  be  taken  by  any  other  person  than  a 
party,  or  the  attorney  or  counsel  of  a  party,  who  has  appeared  in  the 
cause,  without  a  special  order  of  the  court. 

d.  The  court  will  not  grant  a  decree  for  divorce,  upon  a  complaint  to  which  no 
answer  has  been  interposed,  until  after  an  inspection  of  the  complaiot,  proof,  and 
the  affidavit  of  service  of  the  summons.     Hobinton  v.  Robinwn,  I  Barb.,  27. 
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Rule  71.    [72.] 

Whenever  a  justice  or  other  officer  approves  of  the  security  to  be 
^ven  in  any  case,  or  reports  upon  its  sufficiency,  it  shall  be  his  duty  to 
require  personal  sureties  to  justify,  or  if  the  security  offered  is  by  way  of 
mortgage  on  real  estate,  to  require  proof  of  the  value  of  such  estate ;  and 
he  shall  in  his  certificate  or  report  state  the  value  of  such  real  estate, 
or  that  each  person  offered  as  security  is  worth  the  requisite  amount  over 
and  above  all  debts  and  responsibilities  he  owes  or  has  incurred.  And  all 
bonds  and  undertakings,  and  other  securities  in  writing,  shall  be  duly 
proved,  or  acknowledged  in  like  manner  as  deeds  of  real  estate,  before 
the  same  shall  be  received  or  filed. 

a.  Before  the  code,  if  the  appeal  boad  was  not  duly  acknowledged  or  proved,  h 
rendered  the  appeal  irregular.  Ridabock  v.  Xrevy,  8  Paige,  197 ;  hot  etnoe  the  code 
the  ominion  may  be  sopplied  by  amendment  Conklin  v.  Dutcher,  5  Pr.  R,388; 
1  Ck>de  Rep.N.  S.,49. 

Rule  72.   [78.] 

Where  several  tracts  or  parcels  of  land  lying  within  this  State  are 
owned  by  the  same  persons  in  common,  no  separate  action  for  a  parti- 
tion of  a  part  thereof  only  shall  be  brought  without  the  consent  of  ail 
the  parties  interested  therein ;  and  if  brought  without  such  consent,  the 
share  of  the  plaintiff  may  be  charged  with  the  whole  costs  of  the  pro- 
ceeding. And  when  infants  are  interested,  the  petition  shall  state  whether 
or  not  the  parties  own  any  other  lands  in  common. 

Rule  73.  [74.] 

Where  the  rights  and  interests  of  the  several  parties,  as  stated  in  the 
complaint,  are  not  denied  or  controverted,  if  any  of  the  defendants,  are 
infants  or  absentees,  or  unknown,  the  plaintiff,  on  an  affidavit  of  the  fact, 
and  notice  to  such  of  the  parties  as  have  appeared,  may  apply  at  a  spe- 
cial term  for  an  order  of  reference  to  take  proof  of  the  plaintiff's  title 
and  interest  in  the  premises,  and  of  the  several  matters  set  forth  in  the 
bill  or  petition  ;  and  to  ascertain  and  report  the  rights  and  interests  of 
the  several  parties  in  the  premises,  and  an  abstract  of  the  conveyances  by 
which  the  same  are  held. 

b.  In  an  action  for  partition,  in  which  the  defendant  omits  to  answer,  the  plala^ 
must  exhibit  proof  of  his  title,  as  required  by  the  revised  statutes.  Ripple  t.  (rt7- 
6orn,  8  Pr.  R.,  456. 

Rule  74.  [75.] 

Where  the  whole  premises  of  which  partition  is  sought,  are  so  cir- 
cumstanced that  a  partition  thereof  cannot  be  made  without  great  pre- 
judice to  the  owners,  due  regard  being  had  to  the  power  of  the  court  to 
decree  compensation  to  be  made  for  equality  of  partition,  and  to  the 
ability  of  the  respective  parties  to  pay  a  reasonable  compensation  to  pro- 
duce such  equality,  or  where  any  lot,  or  separate  parcel  of  the  premiseg, 
which  will  exceed  in  value  the  share  to  which  either  of  the  tenants  in 
common  may  be  entitled,  is  so  circumstanced,  the  plaintiff,  upon  stating 
the  fact  in  the  affidavit  which  is  to  be  filed  for  the  purpose  of  obtaining 
an  order  of  reference  under  the  next  preceding  rule,  may  have  a  farther 
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provision  inserted  in  such  order  of  reference,  directing  the  officer  or  per- 
son to  whom  it  is  referred,  to  inquire  and  report  whether  the  whole  prem- 
ises, or  any  lot  or  separate  parcel  thereof,  are  so  circumstanced  that  an 
actual  partition  cannot  be  made ;  and  that  if  he  arrives  at  the  conclusion 
that  the  sale  of  the  whole  premises  or  of  any  lot  or  separate  parcel 
thereof  will  be  necessary,  that  he  specify  the  same  in  his  report,  together 
with  the  reasons  which  render  a  sale  necessary ;  and  in  such  a  case,  that 
he  also  ascertain  and  report  whether  any  creditor  not  a  party  to  the  suit, 
has  a  specific  lien,  by  mortgage,  devise,  or  otherwise,  upon  the  undivided 
share  or  interest  of  any  of  ^e  parties  in  that  portion  of  the  premises 
which  it  is  necessary  to  sell ;  and  if  he  finds  that  there  is  no  such  specific 
lien  in  favor  of  any  person  not  a  party  to  the  suit,  that  he  further  inquire 
and  report  whether  the  undivided  share  or  interest  of  any  of  the  parties 
in  the  premises  is  subject  to  a  general  lien  or  encumbrance,  by  judgment 
or  decree ;  and  that  he  ascertain  and  report  the  amount  due  to  any  party 
to  the  suit  who  has  either  a  general  or  specific  lidn  on  the  premises  to  be 
sold,  or  any  part  thereof,  and  the  amount  due  to  any  creditor,  not  a  party, 
who  has  a  general  lien  on  any  undivided  share  or  interest  therem,  by 
judgment  or  decree,  and  who  shall  appear  and  establish  his  claim  on  such 
reference.  He  shall  also,  if  requested  by  the  parties  who  appear  before 
him  on  such  reference,  ascertain  and  report  the  amount  due  to  any  cred- 
itor, not  a  party  to  the  suit,  which  is  either  a  specific  or  general  lien  or 
encumbrance  upon  all  the  shares  or  interests  of  the  parties  in  the  prem- 
ises to  be  sold,  and  which  would  remain  as  an  encumbrance  thereon  in 
the  hands  of  the  purchaser ;  to  the  end  that  such  directions  may  be 
given  in  relation  to  the  same,  in  the  decree  for  the  sale  of  the  premises, 
as  shall  be  most  beneficial  to  all  the  parties  interested  in  the  proceeds 
thereof  on  such  sale. 

a.  When  a  lale  and  when  a  partition,  is  the  more  proper  mode  of  proceeding. 
Clawn  V.  ClaBoriy  6  Paige,  541. 

RULB  75.  [76.] 

Whenever  a  party,  as  a  tenant  for  life,  or  by  the  curtesy,  or  in  dower, 
is  entitled  to  the  annual  interest  or  income  of  any  sum  paid  into  court 
and  invested  in  permanent  securities,  such  party  shall  be  charged  with 
the  expense  of  investing  such  sum  and  of  receiving  and  paying  over  the 
interest  or  income  thereof ;  but  if  such  party  is  willing,  and  consents  to 
accept  a  gross  sum  in  lieu  of  such  annual  interest  or  income  for  life,  the 
same  shall  be  estimated  according  to  the  then  value  of  an  annuity  of  six 
per  cent  on  the  principal  sum  during  the  probable  life  of  such  person, 
according  to  the  Portsmouth  or  Northampton  tables. 

h.  As  to  the  mode  of  computing  the  present  valne  of  an  inchoate  or  contingent 
right  of  dower,  see  Jackson  v.  Edwards^  7  Paige,  408. 

See  table  at  the  end  of  these  rnles. 

Rule  76.  [77.] 

Every  receiver  of  the  property  and  effects  of  the  debtor,  shall,  unless 
restricted  by  the  special  order  of  the  court,  have  general  power  and  au- 
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thority  to  sue  far  and  collect  all  the  debts,  demanda,  and  rents  belonging 
to  such  debtor,  and  to  compromise  and  settle  such  as  are  unsafe  and  d 
a  doubtful  character.  He  may  also  sue  in  the  name  of  a  debtor,  where 
it  is  necessary  or  proper  for  him  to  do  so ;  and  he  may  apply  for  and  ob- 
tain an  order  of  course  that  the  tenants  of  any  real  estate  belonging  to 
the  debtor,  or  of  which  he  is  entitled  to  the  rents  and  profits,  attorn  to 
such  receiver,  and  pay  their  rents  to  him.  He  shall  also  be  permitted  to 
make  leases,  from  time  to  time,  as  may  be  necessary,  for  terms  not  ex- 
ceeding one  year.  And  it  shall  be  his  duty  without  any  unreasonable 
delay,  to  convert  all  the  personal  estate  and  efibots  into  money ;  but  he 
shall  not  sell  any  real  estate  of  the  debtor,  without  the  special  order  of 
the  court,  until  2i^r*a  judgment  in  the  cause.  He  is  not  to  be  allowed 
for  the  costs  of  any  suit  brought  by  him  against  an  insolvent  from  whom 
he  is  unable  to  collect  his  costs,  unless  such  suit  is  brought  by  order  of 
the  court,  or  by  the  consent  of  all  persons  interested  in  the  funds  in  his 
hands.  But  he  may  sell  such  desperate  debts,  and  all  other  douhtfol 
claims  to  personal  property,  at  public  auction,  giving  at  least  ten  days' 
public  notice  of  the  time  and  plaee  of  such  sale. 

a,  A  receiver  who  proeeoules  or  defenda  an  aotioH  against  him  aa  receiver,  with- 
ont  leave  of  the  court  for  that  parpose  first  obtained,  is  personally  liable  for  eosti* 
Fhelpa  y.  Cole,  3  Code  Rep.,  157. 

h.  A  motion  in  the  supreme  coart  to  vacate  a  receiver's  sale  of  real  estate,  wben 
the  sale  was  regular,  is  addressed  to  the  discretion  of  the  court,  and  the  order  theieon 
cannot  be  appealed  to  the  general  term.  Wakeman  v.  Price,  8  Code  Repi,  196 ;  3 
Corns.,  334. 

Rule  77.     [78.] 

On  appeal  to  this  court  from  the  order,  sentence,  or  decree  of  a  sur- 
rogate's court,  the  party  appealing  shall  file  a  petition  of  appesl,  ad« 
dressed  to  this  court,  with  the  clerk  of  the  county  in  which  the  order, 
sentence,  or  decree  appealed  from  was  made,  within  fifteen  days  after  the 
appeal  is  entered  in  the  court  below,  or  the  appeal  shall  be  considered 
as  waived ;  and  any  party  interested  in  the  proceedings  in  the  court 
below  may  thereupon  apply  to  this  court,  ex  parte^  to  dismiss  the  appeal 
with  costs.  The  petition  of  appeal  shall  briefiy  state  the  general  na- 
ture of  the  proceedmgs,  and  of  the  sentence,  order,  or  decree  appealed 
from,  and  shall  specify  the  part  or  parts  thereof  complained  of  as  erro- 
neous ;  except  where  the  whole  sentence,  order,  or  decree  is  alleged  U> 
be  erroneous,  in  which  case  it  shall  be  sufficient  to  state  that  the  same 
and  every  part  thereof  is  erroneous.  And  where  the  appeal  is  from  a 
sentence  or  decree,  on  the  settlement  of  the  accounts  of  an  executor, 
administrator,  or  guardian,  if  the  appellant  wishes  to  review  the  de- 
cision as  to  the  allowance  or  rejection  of  any  particular  items  of  the 
account,  such  items  shall  be  specified  in  the  petition  of  appeal ;  or  the 
allowance  or  disallowance  of  any  such  items  shall  not  be  considered  a 
sufficient  ground  for  reversing  or  modifying  the  sentence  or  decree  i^ 
pealed  from.  The  respondent,  in  his  answer  to  the  petition  of  appd 
in  such  cases,  may  also  specify  any  items  in  the  account  as  to  which  he 
supposes  the  sentence  or  decree  is  erroneous,  as  against  him  and  in  £tivor 
of  the  appellant    And  upon  the  hearing  of  the  parties  upon  such  19- 
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peal,  the  sentence  or  decree  may  be  modified  as  to  any  such  itema,  in 
the  same  manner  as  if  a  cross-appeal  had  been  brought  by  such  respond- 
ent. The  appellant  may  have  an  order  of  course,  that  the  respondent 
in  the  petition  of  appeal  answer  the  same  within  twenty  days  after  the 
service  of  a  copy  of  the  petition  of  appeal  and  notice  of  the  order,  or 
that  the  appellant  be  heard  ex  parte.  And  where  the  respondent  is  an 
adult,  upon  filing  an  affidavit  of  such  service  upon  the  attorney  of  the 
respondent,  if  he  has  appeared  either  in  this  court  or  in  the  court  below 
by  an  attorney  of  this  court,  or  upon  the  surrogate  if  he  has  not  ap- 
peared by  such  attorney,  and  that  no  answer  to  the  petition  of  appeal 
has  been  received,  the  appellant  may  have  an  order  of  course  that  the 
appeal  be  heard  ex  parte  as  against  such  respondent  Where  the  respond- 
ent is  a  minor,  if  he  does  not  procure  a  guardian  ad  litem  upon  the 
appeal  to  be  appointed,  within  twenty  days  after  the  filing  of  the  petition 
of  appeal,  the  appellant  may  apply  to  a  justice  of  this  court,  ex  parte,  for 
the  appointment  of  such  guardian.  And  if  the  minor  has  appeared  by 
his  guardian  ad  litem  in  diis  court,  the  appellant  may  have  an  order  of 
course  that  the  guardian  ad  litem  of  the  respondent  answer  the  petition 
of  appeal  within  twenty  days  after  service  of  a  copy  thereof  and  notice 
of  the  order,  or  that  an  attachment  issue  against  such  guardian.  When 
a  petition  of  appeal  is  filed,  if  it  has  not  been  served  on  the  adverse 
party,  the  respondent  may  have  an  order  of  course  that  the  appellant  de- 
liver a  copy  of  the  petition  of  appeal  to  the  attorney,  or  to  the  guardian 
ad  litem  of  the  respondent,  within  ten  days  after  the  service  of  notice  of 
such  order,  or  that  the  appeal  be  dismissed ;  and  if  the  same  is  not  de- 
livered within  the  time  limited  by  such  order,  the  respondent,  upon  due 
notice  to  the  adverse  party,  may  apply  at  a  special  term  to  dismiss  the 
appeal  with  costs.  Upon  the  hearing  of  any  such  appeal  as  is  referred 
to  m  this  rule,  it  shall  be  the  duty  of  the  appellant  to  furnish  the  court 
with  a  copy  of  the  petition  of  appeal  and  of  the  answer  thereto,  if  an 
answer  has  been  received,  and  a  copy  of  the  proceedings  below,  including 
a  copy  of  the  appeal  as  entered. 

OL  Appeals  from  iurro|rate'8  decreef  pending  before  circuit  judges  on  the  fint  Mon- 
day of  July,  1847,  were  tpeeial  proceedingt^  and  were  not  tranaferred  to  the  lopreme 
coort,  either  by  the  conatitutioo  or  the  jadioiary  act,  but  they  might  be  tranBferred 
by  special  order  of  the  court    Butler  ▼.  Benson,  1  Barb.,  526. 

6.  Upon  an  appeal  from  a  surrogate's  decree,  the  papers  necessary  to  be  furnished 
to  the  court,  are  the  copy  of  the  surrogate's  return,  copies  of  the  petition  of  appeal 
and  answer,  and  a  oopy  of  the  points.    HaUey  ▼.  Van  Amringe,  6  Paige's  Rep*,  12. 

e.  Before  the  code,  if  the  appeal  was  not  taken  within  the  time  limited  by  statute^ 
2  R.  S.  (608  to  611),  the  riprht  of  appeal  was  lost.  Broneon  v.  Ward,  3  Paige,  189. 
It  Is  presumed  the  law  is  still  the  same. 

d.  Ad  appeal  from  a  surrogate's  order  admitting  orrefusingto  admit  a  will  lo  pro- 
hate^  shonla  in  the  fint  instance  be  heard  at  general  term.  Wattt  v.  Aikinf  4  Pr. 
R,  439. 

e.  A  surrogate  will  be  compelled  to  make  a  return  to  an  appeal  within  a  reasonable 
time  (no  time  being  fixed  by  statute  or  rule),  by  an  order  of  the  court,  on  pain  of 
attachment.     Gardner  v.  Brown,  5  Pr.  R.,  351. 

/.  An  objection  that  his  fees  have  not  been  paid,  is  of  no  avail  where  it  appears 
they  were  offered  to  be  paid  when  ascertained.     lb, 

g.  The  petition  of  appeal  should  name  the  persons  intended  to  be  made  respondents,, 
and  should  pray  that  they  answer  the  petition.     Kellett  ▼.  RaMun,  4  Paige,  lOS. 
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It  ihoald  be  entUled,  In  the  Appeal,  Gardner  v.  Omrdner,  5  Pai^e,  170;  and  all 
paitiee  to  the  prooaeHingB  before  the  eurrogaie;  intereited  in  eaBtaioiog  or  defeatiog 
the  decree  appealed  from,  ahoald  be  made  parties  to  the  appeal  OUchriat  ▼.  Rta^ 
9  Paige,  66 ;  and  a  party  afiected  by  the  appeal,  hot  not  a  party  thereto,  may  have 
the  flame  eo  modified  aa  not  to  prejadice  his  rights.     Gardner  ▼.  Gardner,  aopra. 

a.  Where  an  appeal  is  taken  from  an  order  of  the  flarrogate,  and  the  petition  of 
appeal  ia  filed  within  the  time  preBcribed  by  the  rules  of  court,  an  application  to  the 
court  under  the  rule  to  dismiss  the  appeal,  by  a  party  whose  interest  is  aftcted  by 
the  appeal,  but  who  has  not  been  made  a  party  to  the  petition  of  appeal,  must  hie 
made  upon  notice.  That  rule  only  authorizes  an  ex  parte  application  to  be  made  to 
dismiss  where  the  petition  of  appeal  has  not  been  filed  ia  time,  not  where  any  of  the 
proper  parties  have  been  omitted  in  the  petition.  Suffern  ▼.  Lawrence^  5  P^.  R., 
129;  2  Code  Rep.,  69. 

6.  The  court  may  extend  the  time  to  file  the  petition  of  appeal  HaUey  r.  Van 
Amringe,  4  Paige,  279. 

c.  Appeals  to  the  supreme  court  from  the  decrees  or  orders  of  surrogates,  are 
left  to  be  goyerned  by  the  law  in  force  previous  to  the  code  an  well  in  reflect  to 
costi  and  fees  as  in  other  partionlars.  The  supreme  court,  therefore,  has  the  power 
to  award  costs  against  either  party,  and  the  costs  are  to  be  regulated  by  the  fee  bill 
applicable  to  the  former  court  of  chancery.     Brockway  ▼.  Jewett^  16  Barb.,  590. 

d.  Such  costs  may  be  taken  by  any  judge  of  the  supreme  court  at  any  place  within 
the  State ;  and  as  the  application  for  taxation  is  a  motion,  it  is  not  limited  by  section 
401.     lb. 

e.  Appeals  from  an  order  of  a  surrogate  is  a  calendar  cause.  It  should  be  so 
treated  in  the  taxation  of  costs.    lb. 

/.  From  an  order  of  a  surrogate  appointing  an  administrator,  separate  appeals 
should  not  be  brought  by  parties  opposing  such  appointment,  as  next  of  kin,  whess 
interests  and  rights  are  the  same.     lb, 

g.  Where  several  parties  to  a  proceeding  before  a  surrogate  appeal  by  different 
attorneys  who  are  partners,  they  are  eutitl^  to  only  a  single  bill  of  oostt;  and  the 
£ict  that  the  appellate  court  decides  in  each  appeal  that  the  order  appsaled  from  be 
reversed  with  costs,  will  not  prevent  the  application  of  this  rule.     lb. 

A.  The  compensation  for  the  printed  papers  fumbhed  the  court,  is  limited  to  the 
disbursement  for  the  printing.     /6. 

t.  In  Wever  v.  Marvin  (7  Pr.  R.,  182,  S.  C. ;  14  Barb.,  376),  it  was  held  that 
appeals  from  all  decrees  or  sentences  of  surrogates  should  be  first  heard  at  general 
term.  In  that  case,  however,  the  court  (Wright,  J.),  at  the  request  of  both  parties, 
heard  the  appeal  at  special  term. 

See  note  to  section  318  of  the  code. 

Rule  78.    [79.]     (Amended.) 

All  moneys  brought  into  court  by  order  of  this  or  any  other  court, 
shall  be  paid  to  the  county  treasurer  of  the  county  in  which  the  action 
is  triable,  unless  the  court  shall  otherwise  direct.  And  all  bonds,  mort- 
gages, and  other  securities  upon  real  estate,  heretofore  required  to  be 
taken  in  the  name  of  the  clerk  of  the  court  of  appeals,  shall,  except  as 
otherwise  provided  by  law,  be  taken  to  the  treasurer  of  Uie  county 
where  such  fund  belongs,  or  such  other  county  treasurer  as  this  court 
shall  direct  And  all  monep  received  by  the  county  treasurer  under 
and  by  virtue  of  any  law,  vesting  him  with  the  funds  or  securities  be- 
longing to  any  of  the  suitors  in  any  court  of  this  State,  shall  be  depos- 
ited by  the  said  county  treasurer,  in  his  name  of  office,  in  the  New  York 
Life  Insurance  and  Trust  Company,  or  in  such  bank  or  trust  comptaiy 
as  the  court  for  the  district  shall  from  time  to  time  direct  as  a  deposit 
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bank,  unless  the  order  or  judgment,  under  which  such  moneys  are 
brought  into  court,  shall  direct  such  moneys  to  be  deposited  in  some 
other  bank  or  company. 

The  amendment  is  the  insertion  of  the  words  "  or  triut  company,"  in  italiet. 

a.  Aa  to  the  method  of  inyestin;  mooeyi  in  court  on  bond  and  mortgage,  and  of 
aaeertaining  the  anfficiency  of  the  aeourity,  see  Green  t.  Wordy  1  Barb.,  21. 

6.  The  chamberlain  of  the  city  of  New  York  is  the  county  treasurer  thereof.  1 
R.  S.,  370,  section  29. 

Rule  79.     [80.] 

The  accounts  of  the  county  treasurers  with  respect  to  moneys  or 
securities  received  by  them  under  the  foregoing  rule,  or  by  virtue  of  any 
order  of  any  court  of  this  State  with  the  banks,  and  other  companies  in 
which  moneys  are  directed  to  be  deposited,  shall  be  kept  in  such  manner 
that  in  the  cash  books  of  the  banks  and  other  companies,  and  in  the 
bank  books  of  the  said  treasurers,  it  shall  appear  in  wnat  particular  suit, 
or  on  what  account,  the  several  items  of  money  credited  or  charged  were 
deposited  or  paid  out  The  said  county  treasurers  shall,  at  the  first 
general  term  of  this  court  for  the  district  in  which  such  treasurer  resides, 
in  eacb  year  make  a  report  to  said  court,  containing  a  statement  of  his 
accounts  and  of  the  funds  and  securities  under  his  control,  on  the  first 
day  of  January ;  which  statement  shall  show  the  amount  in  his  hands, 
uninvested,  and  the  times  when  received,  and  the  suit  or  matter  on  which 
the  same  was  paid  in,  constituting  the  balance  in  deposit  in  banks  and 
other  companies ;  and  also  all  stocks,  bonds  and  mortgages,  and  other 
investments,  for  the  benefit  of  suitors  or  otherwise.  The  court  to  which 
such  a  report  shall  be  made,  shall  cause  the  same  to  be  examined  by  some 
suitable  and  proper  person,  to  be  appointed  by  them.  The  person  so  ap- 
pointed shall  forthwith  proceed  to  examine  the  account  and  statement, 
with  the  accounts  in  banks  and  in  other  companies,  and  with  the  accounts 
and  securities  in  the  office  of  such  treasurer.  He  shall  have  the  power 
to  summon  witnesses  before  him,  if  necessair,  to  be  examined  with  re- 
spect to  such  accounts.  He  shall  report  whether  such  accounts  have 
been  correctly  kept,  and  are  truly  stated ;  and  shall,  on  or  before  the  first 
day  of  the  next  ensuing  general  term  in  such  district,  deliver  to  the  court 
of  such  district  by  which  he  shall  be  appointed,  or  one  of  the  justices 
thereof^  his  report  upon  the  matters  so  referred. 

RuLK  80.     [81.] 

Orders  upon  the  banks  or  other  companies,  for  the  payment  of  moneys 
out  of  court,  shall  be  made  payable  to  the  order  of  me  person  entitled 
thereto,  or  of  his  attorney  duly  authorized,  and  shall  specify  in  what  par- 
ticular suit  or  on  what  accoimt  the  money  is  to  be  paid  out,  and  the  time 
when  the  order  authorizing  such  payment  was  made.  When  moneys  are 
deposited  in  the  New  York  Life  Insurance  and  Trust  Company,  to  the 
credit  of  the  county  treasurer,  the  entry  of  such  deposit,  both  in  the 
books  of  the  company,  and  in  the  accounts  of  the  county  treasurer  with 
the  company,  shall  contain  a  short  reference  to  the  title  of  the  cause  or 
matter  in  which  such  deposit  is  directed  to  be  made,  and  specifying  also 
the  time  from  which  the  interest  or  accumulation  on  such  deposit  is  to 
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commence,  where  it  does  not  commence  from  the  date  of  such  deposit 
The  secretary  of  the  company  shall  transmit  to  the  justices  holding  the 
first  general  term  for  the  first  district,  in  January,  in  each  year,  a  state- 
ment  of  the  accounts  of  the  said  county  treasurer ;  and  to  the  justices 
holding  the  first  general  term  in  the  other  districts,  a  statement  of  the 
accounts  of  the  county  treasurer  in  each  district ;  showing  the  amounts 
standing  to  his  credit  on  the  first  day  of  January,  including  the  interest, 
or  accumulation,  on  the  sums  deposited  to  the  credit  of  each  cause  or 
matter.    In  every  draft  upon  the  Trust  Company  by  the  county  treasurer 
for  moneys  deposited  with  the  said  company,  or  for  the  interest  or  accu- 
mulation on  such  moneys,  the  title  of  the  cause  or  matter  on  account  of 
which  the  draft  is  made,  and  the  date  of  the  order  authorizing  such  draft, 
shall  be  stated ;  and  the  draft  shall  be  made  payable  to  the  order  of  the 
person  or  persons  entitled  to  the  money,  or  of  his  or  their  attorney,  who 
is  named  in  the  order  of  the  court  authorizing  such  drafL  And  to  author- 
ize the  payee  or  endorsee  of  such  draft  to  receive  the  money  thereon 
from  the  Trust  Company,  the  same  shall  be  accompanied  by  a  certified 
copy  of  the  order  of  the  court  authorizing  such  draft,  countersigned  by 
the  justice  hy  whom  such  order  was  made.    But  where  periodical  pay- 
ments are  directed  to  be  made  out  of  a  fund  deposited  with  such  com- 
pany, the  delivery  to  the  secretary  of  the  company  of  one  copy  of  the 
order  authorizing  the  several  payments,  shall  be  sufficient  to  authorise 
the  payment  of  subsequent  dratts  in  pursuance  of  such  order. 

Bulb  81.    [82.] 

Application  for  an  additional  allowance  under  the  provisions  of  the 
S08th  section  of  the  Code  of  Procedure,  can  only  be  made  to  the  court 
before  which  the  trial  is  had,  or  the  judgment  rendered. 

Rule   82.     [88.] 

If  any  application  for  an  order  be  made  to  any  justice  of  this  court, 
and  such  order  be  refused  in  whole  or  in  part,  or  be  granted  condition- 
ally, or  on  terms,  no  subsequent  application  upon  the  same  state  of  faeta, 
shall  be  made  to  smj  other  justice ;  and  if  upon  such  subsequent  appli- 
cation any  order  be  made,  it  shall  be  revoked. 

RuLS  83.     [84.] 

Whenever  bail  are  required  to  justify,  they  shall  justify  within  the 
county  where  the  defendant  shall  have  been  arrested,  or  where  the  bail 
reside. 

Riruc  84.    [85.] 

Where  the  service  of  the  summons,  and  of  the  complaint,  or  notice, 
if  any,  accompanying  the  same,  shall  be  made  by  any  other  person  than 
the  sherifl^  it  shall  be  necessary  for  such  person  to  state  in  his  affidavit  of 
service  when  and  at  what  particular  place  he  served  the  same,  and  that 
he  knew  the  person  served  to  be  the  person  mentioned  and  described  in 
the  summons,  as  defendant  therein,  and  also  to  state  in  his  affidavit 
whether  he  left  with  the  defendant  such  copy,  as  well  as  delivered  it  to 
him. 
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Rule  85.    [86.] 

When  the  plaintiff  in  the  action  is  entitled  to  judgment  upon  the 
failure  of  the  defendant  to  answer  the  complaint,  and  the  relief  demand- 
ed requires  application  to  be  made  to  the  court,  such  application  may  be 
made  at  any  special  term  in  the  district  embracing  the  county  in  which 
the  action  is  triable,  or  in  an  adjoining  county;  such  application  may  also 
be  made  at  a  circuit  court  in  the  county  in  which  the  action  is  triable. 
But  when  a  reference  or  writ  of  inquiry  shall  be  ordered,  the  same  shall 
be  executed  in  the  county  in  which  the  action  is  triable. 

Rule  86.     [81.] 

In  all  cases  of  more  than  one  distinct  cause  of  action,  defence,  coun- 
ter-claim, or  reply,  the  same  shall  not  only  be  separately  stated,  but 
plainly  numbered. 

a,  A  failure  to  comply  with  thii  rule  would  subject  every  allegation  not  easential 
1o  a  aingle  eanae  of  action  to  be  atriciion  oat  if  obj«fOted  to  aa  redondant  (Benedict 
T.  Seymour,  6  Pr.  R.,  298),  or  to  be  set  aaide,  aa  for  irrei^aUrity.  Blanehard  v. 
Strait,  8  Pr.  R.,  85.  See  ante,  page  246  a.  6.,  and  pago  205  e./.  g.,  and  page  182 
Cm  dm  e,  J» 

Rule  87.    [88.] 

On  appeals  from  a  justice's  judgment,  where  the  county  court  has  not 

juriadiction,  by  reason  of  relationship,  d^c,  a  notice  of  motion  for  an  order 

to  compel  the  justice  to  amend  his  return  may  be  given  within  twenty 

day^  after  the  date  of  the  certificate  of  the  county  judge,  and  not  after 

that  time. 

Rule  88.     [89,] 

The  sheriff  shall  file  with  the  clerk  the  affidavita  on  which  an  arrest 
is  made,  within  ten  daya  after  the  arrest 

RcLB  89.    [90.] 

All  actions  depending  on  the  first  day  of  July,  1848,  may  be  conduc- 
ted according  to  the  rules  of  the  supreme  court  adopted  in  July,  1847, 
ao  far  as  the  same  are  applicable. 

In  cases  where  no  provision  is  made  by  statute,  or  by  these  rules,  the 
proceedings  shall  be  according  to  the  customary  practice,  as  it  has  here- 
tofore existed  in  the  court  of  chancery  and  supreme  court,  in  cases  not 
provided  for  by  statute  or  the  written  rules  of  the  court 

These  rules  shall  take  effect  on  the  first  day  of  October,  1854. 


ANNUITY  TABLE. 


A  TABLB  corresponding  with  the  Northampton  tables  referred  to  in 
the  75th  rule  of  the  supreme  court,  showing  the  value  of  an  annuity  ci 
one  dollar,  at  six  per  cent,  on  a  single  life,  at  anj  age  from  one  jear 
to  ninety-four,  inclusive : 


Age. 

No.  of  yean 
purchMB  tlie 

worth. 

Age. 

No.  of  yean 

pvrchaaethe 

annaity  is 

worth. 

Age. 

No.  of  yeere 
parehMethe 

worth. 

Age. 

No.  of  yean 

pnrehanthe 

amni^to 

wortL 

1 

10  .  107 

25 

12  .  063 

49 

9.  563 

73 

4.781 

2 

11  .  724 

26 

11  .  992 

50 

9.417 

74 

4.565 

3 

12  .  348 

27 

11  .917 

51 

9.273 

75 

4.354 

4 

12  .  769 

28 

11  .  841 

52 

9.129 

76 

4.154 

5 

12  .  962 

29 

11  .  763 

53 

8.980 

77 

3.952 

6 

13  .  156 

30 

11  .  682 

54 

8  .  827 

78 

3.742 

7 

18  .  275 

31 

11  .598 

55 

8.670 

79 

3.514 

8 

13  .  337 

32 

11  .612 

56 

8  .509 

80 

3.281 

9 

13  .  335 

33 

11  .  423 

57 

8.343 

81 

3.156 

10 

13  .  285 

34 

11  .  331 

58 

8.173 

82 

2.926 

11 

13.212 

35 

11  .236 

59 

7.999 

83 

2.713 

12 

13  .  130 

36 

11  .  137 

60 

7.820 

84 

2.551 

13 

13  .  044 

37 

11  .  035 

61 

7.637 

85 

2.402 

14 

12  .  953 

38 

10  .  929 

62 

7.449 

86 

2.266 

15 

12  .  857 

39 

10  .  819 

63 

7.253 

87 

2.138 

16 

12  .  755 

40 

10  .  705 

64 

7.052 

88 

2.031 

17 

12  .  655 

41 

10  .  589 

65 

6.841 

89 

1  .882 

18 

12  .  562 

42 

10  .  473 

66 

6.625 

90 

1.689 

19 

12  .  477 

43 

10  .  356 

67 

6.405 

91 

1.422 

20 

12  .  398 

44 

10  .  235 

68 

6.179 

92 

1  .186 

21 

12  .  329 

45 

10.110 

69 

6  .949 

93 

0.806 

22 

12  .  265 

46 

9  .980 

70 

5,716 

94 

0.518 

23 

12  .  200 

47 

9.  846 

71 

5.479 

24 

12  .  132 

48 

9.707 

72 

6.241 
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RULE  FOK  COMPUTING  THE  VALUE  OF  THE  LIFE  ESTATE  OR  ANNUITT. 

Calculate  the  interest  at  six  per  cent  for  one  year,  upon  the  sum  to 
the  income  of  which  the  person  is  entitled.  Multiply  this  interest  by 
the  number  of  years  purchase  set  opposite  the  person's  age  in  the  table, 
and  the  product  is  the  gross  value  of  the  life  estate  of  such  person  in 
said^sum. 

EXAMPLES. 

Suppose  a  widow's  age  is  37,  and  she  is  entitled  to  dower  in  real 
estate  worth  $350  76.  One-third  of  this  is  $116. 91|.  Interest  on  $116 
91,  one  year  at  six  per  cent  (as  fixed  by  75th  rule),  is  $7  01.  The 
number  of  years  purchase  which  an  annuity  of  one  dollar  is  worth,  at 
the  age  of  37,  as  appears  by  the  table,  is  11  years  and  -^^tV  P^^  of  a 
year,  which  multiplied  by  7.01,  the  income  for  one  year,  gives  $77  35 
and  a  fraction,  as  the  gross  value  of  her  right  of  dower. 

Suppose  a  man  whose  age  is  50,  is  tenant  by  the  curtesy  in  the  whole 
of  an  estate  worth  $9,000.  The  annual  interest  on  the  sum,  at  six  per 
cent,  is  $540.  The  number  of  yean  purchase  which  an  annuity  of  one 
dollar  is  worth,  at  the  age  of  50,  as  per  table,  is  O^^Vi^  P^^  ^  ^  J^^i 
which  multiplied  by  $540,  the  value  of  one  year,  gives  $5,085  18  as  the 
gross  value  of  his  life  estate  in  the  premises  or  the  proceeds  thereof. 

Note, — ^The  valaea  in  thia  table  are  calculated  on  the  luppoattion  that  the  annni- 
ties  are  payable  yearly ;  if  payable  half  yearly,  one-fifth  of  a  year'i  purehaae  shonld 
be  added  to  thoae  valoea.  ^ 

See  Jackaon  «.  Edwards,  7  Paige,  408,  aa  to  computation  of  dower-right. 


MONEYS  OF  UNKNOWN  OWNERS. 


General  TEBM,,i)ec.  31,  1853. 

Ordered,  Whenever  any  person  shall  claim  any  money  awarded  to 
luiknown  owners,  on  the  opening,  widening,  altering,  improving,  or  laying 
out  of  any  street  avenue,  square,  or  public  place,  he  shall  cause  notice  of 
lua  intention  to  apply  to  the  court  for  such  moneys  to  be  published  in 
one  of  the  daily  newspapers  in  this  city,  at  least  once  a  week,  for  four 
weelcs;  and  shall  serve  notice  of  such  intention  on  the  mayor  of  the  city 
and  the  counsel  to  the  corporation  of  the  city,  at  least  fourteen  days  be- 
fore such  application.  The  court  at  special  term,  or  the  judee  at  cham- 
bers, may  hear  the  application,  and  may  hear  the  proofs  or  refer  the  mat- 
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ter  to  a  referee,  to  hear  and  examine  into  the  matter,  and  to  report  the 
suhetance  of  the  proo&,  with  his  opinion.  The  applicant  shall  furnish  to 
the  court  or  referee  an  abstract  of  title  for  at  least  twenty  years  prior  to 
the  award,  and  carried  down  to  the  time  of  the  examination ;  and  also 
produce  the  originals  or  verified  copies  of  all  deeds  and  wills  referred  to 
m  the  abstract,  unless  the  court  or  judge,  on  proof  that  the  same  cannot 
be  furnished,  shall  authorize  other  proof  to  be  received  in  place  of  sucli 
originals  or  copies ;  and  shall  also  furnish  a  certificate  of  search  for  mort- 
gages and  conveyances  against  the  persons  named  in  the  abstract  of  title, 
miule  bj  a  searcher  in  the  register's  ofiice,  or  by  some  other  person  expe- 
rienced in  making  such  searches ;  and  shall  fiimish  his  own  affidavit*  or 
that  of  his  agent,  or  of  some  other  person  likely  to  be  acquainted  with 
the  truth,  to  the  effect  that  according  to  his  best  knowledge,  informatioD, 
and  belief,  there  were  no  mortgages,  conveyances,  judgments,  or  liens  of 
any  kind,  on  the  property  to  which  the  award  was  made,  at  the  time  of 
the  award  and  of  the  payment  of  the  money  to  the  officer  then  holdiog 
the  money  for  the  unknown  owners,  except  such  liens  (if  any)  as  may  be 
specially  mentioned  in  such  affidavit.  The  maps  of  awards  and  assess- 
ments, or  extracts  from  them,  so  far  as  relates  to  the  lots  in  question 
shall  also  be  proddced  to  the  court,  or  judge,  or  referee. 

Whenever  any  money  shall  be  paid  to  the  clerk,  or  to  the  chamber- 
lain, or  county  treasurer,  for  unknown  owners,  such  officer  shall  enter  in 
his  books  of  account  a  memorandum  showing  the  title  of  the  matter  in 
which  the  payment  is  made  and  the  number  of  the  lot  or  lots  on  the  map 
of  awards  or  assessments,  to  which  the  award  is  made. 


SUPREME  COURT. 


Assignment  of  Courts  and  Judges  in  the  city  of  New  York,  for  the 

residue  of  the  Tear  1866. 


GENERAL   TERMS. 


2Dd  Monday  of  Sept,  Judges  Edwards,  Roosevelt,  Morris. 
Ist        "  Nov.,      "      Edwards,  Roosevelt,  Gierke. 


CIRCUITS. 

2Dd  Monday  of  September,  by  Judge  Mitchell. 

Ist        ^  October,  ^       Edwards  and  Roosevelt 

"  November,  **        Morris. 

**  December,         "        Roosevelt 

Where  two  judges  are  to  hold  the  circuit  at  the  same  time,  the  one 
last  named  will  take  up  the  calendar  beginning  with  the  last  three  hun- 
dred causes,  and  continue  with  those  causes  and  such  as  may  be  added 
to  the  calendar  afterwards.  In  such  cases,  double  the  usual  number  of 
jurors  will  be  summoned,  tmless  the  business  of  the  Oyer  and  Terminer 
shall  prevent  the  attendance  of  more  than  one  judge  at  the  circuit 


OYER   AND   TERMINER. 

At  the  same  time  with  the  circuit,  in  the  month  of  October. 


SPECIAL  TERMS. 

Ist  Monday  of  October,        -        -        -     by  Judge  Gierke. 
"  December,         ..."      Mitchell. 

And  every  Saturday  for  special  motions.    The  Saturday  special  motion 
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tenns  will  be  held,  when  the  special  terms  are  not  in  session,  by  the  judge 
assigned  to  sit  in  chambers  during  the  month. 

The  judge  sitting  at  chambers  will,  at  the  same  time,  hold  special 
term  for  any  ex  parte  business,  and  for  such  litigated  business  as  he  shall 
expressly  permit. 


CHAMBER   BUBINB86. 


September, by  Judge  Gierke. 

October. "        Mitchell 

November, "        MitchelL 

December, "        Morris. 


RBQULATIONS. 


All  issues  of  fact  already  joined,  and  triable  in  the  city  of  New  York, 
will  be  noticed  to  the  clerk,  and  be  put  on  the  calendar  for  the  ensoing 
January  circuit 

During  the  first  week  of  that  circuit,  motions  to  correct  the  caleodir 
may  be  made. 

After  that  week,  the  calendar  will  remain  unchanged,  and  oontmae 
the  calendar  for  every  successive  circuit,  until  all  the  causes  on  it  shall  be 
tried— each  circuit  beginning  on  the  calendar  where  the  immediately 
preceding  circuit  left  off. 

Fifteen  causes  a  day,  and  no  more,  will  be  called  at  general  and  spe- 
cial terms,  and  before  each  judge'  at  circuit,  unless  otherwise  spedidly 
ordered. 

No  cause  will  be  set  down  for  a  particular  day  at  a  circuit,  unks 
Bwora  off  when  called,  on  account  of  the  absence  of  a  witness,  and  on 
payment  of  costs. 

If  the  trial  of  a  cause  shall  not  be  moved  by  either  party  when  called 
in  its  order  on  the  circuit  calendar,  it  will  go  to  the  foot  of  the  calendar, 
and  not  be  called  again  until  it  shall  be  reached  in  that  place. 

All  new  issues  will  be  noticed  for  the  first  day  of  the  next  circuit, 
after  the  same  shall  be  joined,  and  be  put  in  their  order  at  the  foot  of 
the  permanent  calendar. 

After  the  first  week  of  each  circuit  (during  which  motions  to  correct 
the  calendar  may  be  made),  the  calendar  of  the  causes  which  may  hafe 
gone  down  at  the  previous  circuit,  arid  the  new  issues,  will  be  entered  as 
part  and  in  continuation  of  the  permanent  calendar ;  and  so  on,  fnm. 
court  to  court,  until  the  end  of  tne  year. 

These  regulations  do  not  affect  the  question  of  noticing  the  cansei 
for  triid  to  the  opposite  party,  from  court  to  court,  as  the  statute  may 
require. 
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8PSCIAL  CIECUIT  CALSNDAR. 

At  any  Circuity  until  further  orders^  any  causes  Manning  to  either  of 
the  two  following  classes  may  he  placed  on  a  special  Circuit  Calen- 
dar^ unless  tfie  trial  is  likely  to  occupy  more  than  one  hour. 

1st  Where  the  action  is  on  contract,  and  the  answer  merely  denies 
the  allegations  in  the  complaint,  without  setting  np  any  new  matter. 

2d.  Where  the  action  is  on  contract,  and  new  matter  is  set  up  in 
the  answer,  and  there  shall  be  reason  to  believe  that  the  defence  is  made 
only  for  the  purposes  of  delay. 

To  entitle  the  cause  to  be  placed  on  such  calendar,  the  plaintiff's 
attorney  must  give  notice  four  days  before  any  Monday  in  the  circuit, 
that  he  will  move  on  such  Monday  to  have  the  cause  placed  on  such 
calendar ;  and  the  motion  will  be  heard  on  such  Monday,  and  if  granted, 
the  cause  may  be  heard  on  the  following  Friday. 

If  the  motion  be  founded  on  the  belief  that  the  defence  is  for  delay, 
affidavits  must  be  served  at  the  time  of  notice. 

The  plaintiff's  attorney  must  also  deliver  to  the  clerk  of  the  circuit  a 
like  notice  also,  four  days  before  such  Friday,  containing  also  the  number 
of  the  cause  on  the  general  circuit  calendar. 

The  same  motion  may  be  made  on  any  day  before  the  judge  at 
chambers,  on  notice  of  four  days. 

If  the  cause  shall  actually  occupy  more  than  one  hour  on  the  trial, 
the  trial  may  be  suspended  at  the  discretion  of  the  court,  and  the  cause 
be  put  down  at  the  foot  of  the  calendar. 


SECOND  JUDICIAL  DISTRICT. 

GENERAL  TERMS. 

Judges — ^Brown,  Strong,  and  Rockwell. 

1st  Tuesday  of  October  at  the  Court  House  in  Newburgh,  in  the 
county  of  Orange. 


CIRCUIT  COURTS  AND  COURTS  OF  OYER  AND  TERMINER. 

County  of  Suffolk, 
4ih  Monday  of  October,  at  the  Court  House,      Judge  Strong. 

County  of  Queens, 
4ih  Monday  of  November,  at  the  Court  House,  Judge  Rockwell. 

County  of  Kings, 

3d  Tuesday  of  September,  Broolclyn,         .        Judge  Strong. 
4th        "  November,       •*  .  .  " 
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County  of  JRichmond. 
3d  Tuesday  of  November,  Court  House,  Judge  Rockwell. 

County  of  We$tche9ter. 

Sd  Monday  of  Sept,  Court  House,  WhitePlains,  Judge  Rockwell 
4th      «  Nov.,  u  u  u     Bro^ 

County  of  Putnam. 
dd  Monday  of  October,  Court  House,  Judge  Brown. 

County  of  Dutehus. 

3d  Monday  of  September,  Court  House,  "         " 

2d        "  December,  "  .  "         « 

• 

County  of  Bockland, 
4th  Monday  of  October,  Court  House,  .        **         " 

County  of  Orange. 
2d  Monday  of  November,  Ct  House,  Goahen, 


M  ii 


Special  Terms  will  be  held  at  the  times  and  places  designated  for 
holding  the  Circuit  Courts,  and  also  (when  the  justices  shall  not  be  etL- 
gaged  in  other  courts,  pursuant  to  the  appointments  made  in  this  order) 
as  follows :  At  the  City  Hall  in  Brooklyn  on  the  first  IViesday  of  each 
month,  by  Justices  Strong  and  Rockwell. 

At  the  Court  House  in  Poughkeepsie  on  the  first  Monday  of  each 
month,  by  Justice  Barculo. 

At  the  Court  House  in  Newburgh  on  the  first  Monday  of  each  month, 
by  Justice  Brown. 


THIRD  JUDICIAL  DISTRICT. 

GENERAL  TBBM8  AT  ALBANY. 

First  Monday  of  September  and  December. 


CIRCUIT  COURTS,  SPECIAL  TERMS,  AND  COURTS  OF  OYER 

AND  TERMINER. 

Schoharie. 
3d  Monday  of  September,  .  .  Judge  Watson. 

Albany. 
4th        "  "  .  .  «    Wright 
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Sullivan, 
4th  Tuesday  of  September,  .  «        Judge  Harris. 

Rensselaer, 
Ist  Monday  of  October,  .  •  "    Parker. 

Columbia, 
2d        "  "  .  .  .  «*    Watson. 

Ulster, 
2d        **       of  November,        .  ,  **    Parker. 

Greene, 

5d        "  "  .  .  •         "    Watson. 

Albany, 
3d        «  "  .  .  u    Harris. 

Schoharie, 
4th       "  «  .  .  .         «    Wright. 

Special  Terms  at  Albany  for  hearing  motions  only. 

Last  Tuesday  of  August,  •                .            Judge  Harris. 

"            "          September,  .              .          "    Parker. 

"            «          October,  .                .                 «    Wright. 

"            "          November,  .              .          "    Watson. 

«            "          December,  .              .                 "    Wright. 


FOURTH  JUDICIAL  DISTRICT. 

GENERAL  TERMS. 

On  the  first  Monday  of  September,  at  the  Court  House  in  Canton. 


CIRCUITS  AND  COURTS  OF  OYER  AND  TERMINER. 

Fulton. 
Last  Tuesday  of  September,  .  .  Judge  Cady. 

Montgom/ery, 
4th  Monday  of  November,      .  •  ^'    James. 

St,  Lawrence, 
3d  Monday  of  October,    .  .  .  "    Alien. 

Saratoga, 
1st        "  "  .       .  .  "    Allen. 
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Seheneetady, 
2d  Monday  of  November, 


Warren. 


2d  Tuesday  of  October, 


3d  Monday 


Washington, 
"        Sandy  Hill, 


SPECIAL  TERMS. 


3d  Tuesday  of  September,  Sandy  Hill, 
4th      "  October,  Plattaburgh, 


Judge  Allen* 


Cady. 


^    James. 


Judge  Alien. 
^    James. 


FIFTH  JUDICIAL  DISTRICT. 

OENRBAL  TERMS. 

1st  Monday  of  October  at  the  city  of  Syracuse. 


CIRCUIT  COURTS,  COURTS  OF  OYER  AND  TERMINER,  AND 

SPECIAL  TERMS. 


Ontida, 
3d  Monday  of  October,  Utica, 

MiTKtfntr, 
3d        "  December, 


Lewis, 


3d  Tuesday  of  November, 


Onondaga, 
4th  Monday  of  October,     . 

Oswego, 

2d        *'  November,  at  Richland, 


3d 


i( 


September, 


Jefferson, 


Judge  Allen. 


*'    Pratt 


«    Pratt 


«"    Hubbard. 


"    Allen. 


*'    Hobbaid. 


It  is  further  ordered  that  additional  Special  Terms  be  held  at  Oswe- 
go, Watertown,  Utica  and  Syracuse,  by  the  Justices  residing  in  those 
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places  respectively  at  the  times  hereinafter  named,  except  when  such 
Judges  shall  be  engaged  in  holding  courts  elsewhere,  viz. : 


Oswego,  on  the  3d  Monday  of  September, 
Watertown,  "  October, 

Utica,  "  November, 

Syracuse,'  ^  August,  December. 


SIXTH  JUDICIAL  DISTRICT. 

GENERAL  TEBHB. 

On  the  2d  Tuesday  in  September,  in  the  county  of  Tompkins. 


Ist 


dd 


4th 


2d 


4th 


dd 


u 


u 


(i 


(( 


u 


(t 


(( 


u 


September, 


December, 


Jifadiwn, 


Chenango, 


Delaware. 


Otsego. 


Judge  Shankland. 


CIRCUIT  COURTS,  COURTS  OF  OYER  AND  TERMINER,  AND 

SPECIAL  TERMS. 

TompkijM. 
3d  Monday  of  August, 

Chemung, 
September, 

Tioga. 
2d        "  October, 

Broome. 


%i 


a 


"    Gray. 


a  a 


<'    ShanUand. 


"    Mason. 


«    Gray. 


^    Mason. 


SPECIAL  TERMS  ALONE. 


1st  Tuesday  of  October, 


Cortlandt. 


<"    ShanUand. 
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Ist  Tuesday  of  August, 


Chenango, 


Chemung. 


2d 


u 


November, 


.    Judge  Mason. 


"    Gray. 


SEVENTH  JUDICIAL  DISTRICT. 


GENERAL  TEBM8. 

Ist  Monday  of  September,  at  the  Court  House  in  Rochester. 
Ist        '*  December,      " 


u 


u 


CIRCUITS,  COURTS  OF  OYER  AND  TERMINER,  AND  SPECIAL 

TERMS. 


3d  Monday 

Monroe, 
of  October,  Rochester, 

Ontario, 

Judge  Johnson. 

2d        « 

November,  Canandaigua, 

"    Strong. 

l8t          " 

Livingeton, 
October,  Geneseo, 

"^    Johnson. 

2d         " 

Cayuga, 
"        Auburn, 

"    Strong. 

Ist        " 

Steuben, 
November,  Addison, 

^'    Johnson. 

Ist        " 

Waynt, 
October,  Lyons, 

• 

"    Selden. 

3d        « 

Yatee. 
«        Penn  Yan. 

4th       « 

Seneca, 
September,  Ovid, 

U              tt 

4th 


M 


ADDITIONAL  SPECIAL  TERMS. 

August,  Canandaigua. 
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l8t  Monday  of  October,  Rochester,  Judge  Strong. 

Ist        "  Noyember,  Auburn. 

4th       "  **  PennYan,  .  "    Johnson. 


EIGHTH  DISTRICT. 


OENEBAL  TERMS. 


Niagara  County,  •  1st  Monday  in  September. 

Erie  "        .  .      2d        "  November. 


BPEOIAL  TKBMB — ^ERIE  COUNTY. 

4th  Monday  in  August,  .  .  Judge  Bowen. 

5th        ''  October,       .  .  ''     Mullett. 


CIRCUIT  COURTS  AND  COURTS  OF  OYER  AND  TERMINER. 

Erie, 
3d  Monday  of  September,  .        Judge  Bowen. 

4th       "  November,       .  .  "    Greene. 

OIBCUTTB,  OYER  AND  TERMINER,   AND  SPECIAL   TERMS. 

Allegany, 
1st        "  December,  .  .  "    Bowen. 


"    Greene. 


1st 

(( 

Caitaraugue. 
October, 

4th 

ii 

Ckautauque. 
September, 

Oenesee. 

2d 

« 

October, 

3d 

<l 

Niagara. 
Orleans. 

3d 

U 

September, 

3d 

ii 

Wyoming. 
October, 

'*    Bowen. 


«    Mullett 


"    Bowen. 


"  •  Mullett. 


<i        II 
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TVfHM  end  (XraiitSj  ete^  in  the  order  of  the  Time  of  Soloing  them. 


SEPTEVHKB. 

TIME. 

TERM. 

COUNTT. 

JUSTICE  ASSIOldBD. 

iBt  Monday, 

General  Term, 

New  York. 

u 

u 

Albany. 

(t 

41 

Niagara. 

it 

44 

St.  Lawrence. 

it 

Circuit, 

Jeffereon. 

(4 

• 

Chemung^ 

Shankland. 

(( 

General  Term, 

Rochester. 

U 

Special  Term, 

2d  DUtriet. 

2d  Monday, 

Circuit, 

New  Yorkf 

Mitchell. 

2d  Tuesday, 

General  Term, 

Tompkine. 

3d  Monday, 

Circuit, 

Ene^ 

Bowen. 

u 

u 

Orleans^ 

Mnllett 

t( 

u 

Weeteheeter^     . 

Rockwell 

t( 

(( 

Dutchess^ 

Brown. 

u 

u 

Schoharie^ 

Watson. 

M 

Special  Term, 
Circuit, 

Oswego. 

dd  Tnesday, 

Kings, 

•         Strong: 

u 

Special  Term, 

WashingUmj 

Allen. 

4th  Monday, 

Circuit, 

Albany, 

Wright 

<i 

(t 

Chatauque, 

Bowen. 

M 

u 

Delaware, 

Gray. 

U 

it 

Seneca, 

Selden. 

4tli  Tuesday, 

ft 

Sullivan, 

Harris. 

Last     " 

u 

Fulton. 

i< 

Special  Term, 

Albany. 
XTixmER. 

let  Monday, 

Circuit, 

New  Fork, 

Edwards. 

a 

"       part  2, 

it 

• 

Booseydt 

a 

Oyer  and  Terminer,        *' 

t( 

S|>ecial  Term, 

it 

Clerke. 

i( 

Circuit, 

(Jattaraugus, 

Greene, 

(( 

it 

Saratoga. 

«t 

General  Term, 

Syracuse. 

«c 

Circuit, 

Livingston, 

Johnson. 

u 

it 
u 

Wayne, 

Selden. 

u 

Special  Terms, 

2d  District  and  Rochester. 

t( 

Circuit, 

Rensselaer, 

Parker. 

Ist  Tuesday, 

General  Term, 

Orange. 

a 

Special  Term, 

Cortlandt, 

ShanUand. 

2d  Monday, 

Circuity 

Genesee^ 

Mullett. 

a 

u 

Columbia^ 

Watson. 

(« 

(( 

Tioga^ 

Gray. 

i< 

u 

Chenango^ 

Mason. 

u 

li 

Cayuga^ 

T.R.  Strong. 

3d  Monday, 

C( 

Niagara^ 

Bowen. 

(C 

t< 

Wyoming^ 

Mullett 

C( 

a 

Putnam^ 

Brown. 

u 

« 

St.  Lawrence. 

it 

u 

Washington  {Sandy  Hilt). 

« 

a 

Oneida  {Utica)y 

VV.AUen. 

u 

u 

Bro&me, 

Gray. 

u 

C( 

Monroe^ 

Johnson. 

C( 

u 

Tatee. 

(« 

Special  Term, 

Watertown. 

4th  Monday, 

Circuit, 

Suffolk, 

S.B.  Strong. 

(( 

(1 

Eockland, 

Brown. 

(C 

a 

Onondaga. 

C( 

n< 

Madison, 

Shankland. 

4tli  Tuesday, 

Special  Term, 

Clinton, 

James. 

Last     " 

<i 

Albany. 

bOx  Monday, 

it 

Erie, 

Mullett 

NOVEMBEB. 

Ist  Monday, 

General  Term, 

New  York. 

i( 

Circuit, 

• 

Morris. 

(( 

iC 

Steuben, 

Johnson. 

M 

Special  Term, 

Auburn  and  2d  District 

1 

2d 

General  Term, 

Erie. 

a 

Circuit, 

Orange, 

Brown. 

u 

(( 

Ulster, 

Parker. 

C( 

M 

Schenectady. 

u 

it 

Oswego  (Richland). 

2d  Monday, 

Circuit, 

Ontario, 

Strong. 

2d  Tuesday, 

Special  Term, 

Chemung, 

Gray. 

dd  Monday, 

Circuit, 

Albany, 

Harris. 

dd  Tuesday, 

u 

JRichmond, 

Rockwell. 

u 

fC 

Lewis. 

4th  Monday, 

({ 

Erie, 

Greene. 

(t 

u 

Queens, 

Rockwell. 

u 

u 

Westchester,      .     « 

Brown. 

u 

(( 

Schoharie, 

Wright 

ii 

<i 

Montgomery. 

u 

Special  Term,. 

JPenn  Tan, 

Johnson. 

4th  Tuesday, 

Circuit, 

Kings, 

Strong. 

Last     " 

Special  Term, 

Albany. 

DBCBMBXB.                            ^ 

lat  Monday, 

Circuit, 

New  York, 

Roosevelt 

u 

Special  Term^ 

•                              • 

MitoheU. 
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l8t 

Monday, 

General  Tenn, 

Rochester. 

M 

Special' 

Term, 

2d  District. 

U 

Circiiit, 

AUegany^ 

Bowen. 

2d 

U 

tt 

Dutchess^ 

Brown. 

i( 

4( 

tfeffcrson. 

3d 

U 

U 

ffsrlntMT, 

U 

U 

OtsegOy 

Vf^i^yn- 

SECONI 

)   DISTRICT. 

Rules  adopted  January  Id.  1852. 

The  following  rules  to  be  observed  in  the  Second  Judicial  District, 
are  adopted  in  regard  to  the  order  of  business  and  allowances  to  be  made 
under  section  308  of  the  Code  of  Procedure : 

1.  Issues  of  law  shall  be  first  tried  and  decided  at  a  special  teniL 

2.  At  the  general  terms  of  the  court,  ten  causes  only  will  be  called 
in  each  successive  day  during  the  term.  They  will  be  called  and  heard 
in  the  order  in  which  they  stand  upon  the  calendar,  and  no  cause  will 
be  reserved,  or  set  down  iot  hearing  out  of  the  order  herein  prescribed. 

3.  Two  hours  and  no  more  is  given  to  the  counsel  on  each  side  for 
the  argument  of  causes  at  the  general  and  special  terms,  imless  the 
court,  upon  special  application  at  the  commencement  of  the  aigument, 
shall  otherwise  direct. 

4.  In  actions  tried  at  the  circuit  or  the  special  term,  applications  for 
additional  allowances  under  section  308  of  the  code,  must  be  made  to 
the  justice  who  heard  the  cause,  unless  he  is  out  of  the  State,  or  unable 
to  attend  to  businees  from  ill  health,  or  out  of  o£Sce.  And  in  actioais 
heard  before  referees,  the  application  must  be  made  in  the  judicial  dis- 
trict where  the  action  is  pending.  Such  allowances  will  be  made  when- 
ever there  has  been  a  trial,  and  the  parties  have  appeared  and  litigated 
the  questions  in  controversy.  ' 

5.  No  allowance  shall  exceed  the  sum  of  $100,  unless  due  notice  of 
the  time  and  place  of  making  application  therefor  be  first  given  to  the 
adverse  party,  nor  unless  it  shall  appear  to  the  justice  who  shall  hear 
such  application,  that  the  litigation  in  respect  to  which  the  allowance  is 
claimed,  has  been  unreasonamy  or  unfiurly  conducted  by  the  party  to  be 
charged  with  such  allowance. 

6.  In  actions  for  the  foreclosure  of  mortgages,  where  the  defendants 
do  not  exceed  five  in  number,  the  allowance  snail  not,  when  added  to 
the  costs  given  to  the  plaintiff  under  section  307  of  the  code,  exceed  the 
sum  of  $40.  And  in  cases  where  there  are  more  than  five  defendants, 
such  allowance  shall  not,  when  added  to  the  costs  given  to  the  plaintiff 
under  section  307  of  the  code,  exceed  in  amount  the  costs  heretofore 
given  to  the  solicitor  for  the  complainant  under  the  1st  section  of  the 
act  of  the  25th  May,  1841,  to  amend  the  act  to  reduce  the  expenses  of 
foreclosing  mortgages  in  the  court  of  chancery. 

7.  A  printdA  copy  of  these  rules  shall  be  annexed  to  every  calendar 
of  causes  nereafler  made  up  for  trial  at  the  circuit,  and  for  hearing  and 
argument  at  the  general  and  special  terms  of  the  court^  by  the  civics 
who  furnish  such  calendars. 


SUPERIOR  COURT  RULES. 


^' 


ADOPTED  JANUARY  18th,  1861. 


Bulb  1. 

Ths  general  and  special  tenns  of  the  court  will  be  held  on  the 
first  Mondays  of  January,  February,  March,  April,  May,  June,  October, 
November,  and  December,  in  each  year,  and  will  continue  until  the  last 
Saturday  of  such  months,  respectively. 

Bulb  2. 

At  the  general  terms,  the  court  will  hear  appeals,  enumerated  mo- 
tions, and  causes  transferred  from  the  Supreme  Court,  pursuant  to  the 
act  of  1849,  which  have  not  heretofore  been  heard.  The  general  term 
will  open  at  eleven  o'clock  A.  M. 

BuLE  3. 

The  special  term  will  consist  of  a  trial  term,  held  by  two  Justices, 
severally,  and  a  term  held  by  one  Justice,  which  will  be  designated  the 
special  term.  For  the  trial  term  the  clerk  will  prepare  a  calendar,  con- 
taining the  issues  of  fiict  to  be  tried  by  a  iury.  such  calendar  will  be 
called  and  regulated  by  the  Justice  holdmg  the  principal  trial  court. 
The  other  Justice  at  the  trial  term,  will  aid  him  m  the  side  court,  as 
heretofore  practiced.    The  trial  term  will  open  at  ten  oVlock  A.  M. 

Bulk  4. 

For  the  special  term  the  clerk  will  prepare  a  calendar,  containing 
firsts  the  issues  of  law  noticed  for  argument  at  such  term  ;  and  second, , 
all  issues  of  fact  noticed  for  trial,  which  ^are  designated  on  the  notes  of 
isBue  as  causes  not  required  to  be  tried  by  a  jury,  by  section  253  of  the 
Code  of  Procedure,  or  in  which  a  jury  trial  is  waived.  The  special  term 
will  open  at  ten  o'clock  A.  M.,  and  the  first  hour  will  be  devoted  to  the 
giving  of  judgment  in  undefended  causes,  and  the  hearing  of  litigated 
non-enumerated  motions.  The  calendar  will  be  taken  up  each  day  at 
eleven  o'clock  A.  M. 
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Rttle  6. 

Non-enumerated  motions  will  be  heard  by  one  of  the  Jusfaces  at  the 
Special  Term  Room  and  the  Chambers,  daily  at  ten,  A.  M.,  throughont 
the  year,— -except  on  New  Year's  Day,  Good  Friday,  the  Fourth  of  Joly, 
the  day  of  the  Annual  Election,  Thanksgiving  Day,  and  Christmas. 
For  such  motions,  and  for  the  purpose  of  making  all  necessary  orders, 
and  giving  judgment  in  causes,  under  chapter  first  of  title  eight  of  the 
second  part  of  the  code,  a  special  term  will  be  held  every  day  during 
the  vacations,  at  ten  o'clock  A.  M. 

Bulk  6. 

The  Jnstices  designated  to  ^Id  the  general  terms  will  attend  st 
chambers  daily,  during  their  respective  terms,  from  ten  to  eleven,  A.  M., 
to  dispose  of  ex  parte  applications,  and  of  non-enumerated  motions,  in 
which  all  the  parties  are  present  or  represented.  All  applications  for  ex 
parte  orders,  and  for  judgments  upon  failure  to  answer,  during  the  gene- 
ral terms,  must  be  made  oefore  eleven  o'clock  A.  M. 

Rule  7. 

Appeals  from  all  orders  made  on  non-enumerated  motions  will  be 
heard  on  each  Saturday  during  the  general  terms,  at  eleven,  A.  IL,  and 
must  be  noticed  for  that  time. 

The  court,  at  the  conclusion  of  the  June  term,  will  appoint  genend 
terms,  for  hearing  such  appeals  only,  to  be  held  during  the  vacation. 

Rule  8. 

A  party  ii^tending  to  move  to  set  aside  a  verdict  as  against  the  eri- 
dence,  must  obtain  from  the  Justice  who  tried  the  cause,  an  order  stay- 
ing the  proceedings  for  that  purpose.  Such  a  motion  will  not  be  enter- 
tained, unless  the  stay  of  proceedings  be  obtained  and  served  within  four 
days  after  the  entiy  of  the  iudgment  by  the  clerk,  or  before  the  inser- 
tion of  the  costs  by  the  clerk  in  the  entry  of  the  judgment  The  court, 
by  order,  may  permit  the  judgment  to  be  entered  and  collected,  withoot 
prejudice  to  a  motion  to  set  aside  the  verdict;  and  may  impose  audi 
terms  on  each  party,  in  reif>ect  thereof^  as  to  the  court  may  seem  meet 

Rule  9. 

The  party  moving  to  set  aside  a  verdict  as  agmnst  evidence,  most 
prepare  a  case  and  procure  the  same  to  be  settled  in  the  usual  manner. 
If  the  party  leaking  the  case  intend  to  appeal  from  the  judgment^  wlien 
entered  on  the  vercuct^  because  of  errors  of  law  alleged  to  have  occurred 
at  the  trial,  or  in  the  direction  for  judgment,  he  must  preaent  such 
alleged  errors  in  the  case  made  for  setting  aside  the  verdict.  If  the  eirots 
complained  of  were  excepted  to  in  due  season,  when  they  oocuned,  the 
case  may  be  turned  into  a  bill  of  exceptions,  as  of  comae,  in  the  event 
of  the  application  to  set  aside  the  verdict  being  denied. 

Rule  10. 
The  motion  to  set  aside  the  verdict  on  the  case  when  settled,  must 
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be  brought  on,  on  the  u&ual  notice,  at  the  special  term.  No  alleged 
errors  of  law,  presented  by  such  case,  will  be  considered  at  the  special 
term,  unless  by  the  express  directions  of  the  Justice  before  whom  the 
cause  was  tried. 

Rule  11. 

If  either  party  appeal  from  an  order  of  a  Justice,  granting  or' refus- 
ing a  new  trial  on  such  case,  the  appeal  may  be  brought  on  before  the 
general  terms,  on  the  usual  notice.  If  the  order  refuse  a  new  trial,  and 
there  be  alleged  errors  of  law  contained  in  the  case  on  which  the  motion 
was  made,  the  appeal  from  the  judgment  in  respect  to  such  errors  of  law 
must  be  brought  on  and  argued  at  the  same  time  with  the  appeal  from 
the  order  refusing  a  new  trial,  at  the  special  term. 

RULB  12. 

The  costs  on  an  appeal  to  the  general  term  from  a  judgment,  as  well 
as  from  an  order  grantmg  or  refusing  a  motion  to  set  aside  a  verdict  as 
against  evidence,  when  allowed  by  the  court,  shall  be  the  costs  prescribed 
in  subdivision  six  of  section  three  hundred  and  seven  of  the  amended 
code,  together  with  the  expenses  specified  in  section  three  hundred  and 
eleven.  But  where  an  appeal  from  such  order  is  heard  at  the  same  time 
with  an  appeal  from  the  judgment  in  the  cause,  the  court  may,  in  its 
discretion,  give  costs  on  the  former  appeal,  as  if  it  were  a  motion  at  spe- 
cial term. 

Rule  13. 

The  party  who  moves  for  a  re-hearing,  or  review  of  a  cause  or  matter 
decided  oy  a  referee  or  referees,  shall  procure  and  furnish  to  the  court 
a  special  report  of  the  referee  or  referees,  setting  forth  distinctly  the 
facts  found  on  the  reference,  and  his  or  their  decision  upon  the  points  of 
law  arising  in  the  cause. 

RULB  14. 

The  foregoing  rules  shall  take  effect  immediately,  and  all  existing 
rules  inconsistent  with  the  same  are  Ijereby  repealed. 


ADDITIONAL  RULE.— ADOPTED  DECEMBER,  1861. 

Ordered, — ^That  all  notes  of  issue  hereinafter  filed  with  the  clerk,  in 
causes  which  have  once  been  on  the  calendar  for  trial  or  argument, 
shall  specify  the  number  of  the  cause  on  the  last  preceding  calendar  on 
which  it  was  entered,  and  the  date  of  such  calendar.  And  every  note  of 
idsue  shall  state  whether  the  cause  is  to  be  placed  on  the  calendar  of 
the  general  term,  the  special  term,  or  the  trial  term.  No  cause  shall  be 
entered  by  the  clerk  on  either  calendar,  unless  the  note  of  issue  conforms 
to  this  rule. 

45 
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ADDITIONAL  RULE^-ADOPTED  MABCH  6,  1852. 

Ordered^^'Thai  all  notes  of  issue  hereinafter  filed  with  the  dork,  in 
causes  which  have  once  been  on  the  calendar  for  trial  or  argument,  shall 
specify  the  number  of  the  cause  on  the  last  preceding  calendar  on  which 
it  was  entered,  and  the  date  on  such  calendar.  And  eveiy  note  of  issoe 
shall  state  whether  the  cause  is  to  be  placed  on  the  <^endar  of  the 
general  term,  the  special  term,  or  the  trial  term.  No  cause  shall  be 
entered  by  the  clerk  on  either  calendar,  unless  the  note  of  issue  conforms 
to  this  rule. 

*^  N.  B. — ^The  members  of  the  bar  are  requested  to  conform  in  all  par- 
ticulars to  the  last  rule,  or  the  notes  of  issue  will  be  rejected.'' 


ADDITIONAL  RULE.— ADOPTED  MARCH  19, 1863. 

Ordered, — ^That  all  notes  of  issue  hereafter,  for  the  general,  special, 
and  trial  terms  of  this  court,  must  be  filed  with  the  clerk,  eight  days  be- 
fore the  commencement  of  the  first  day  of  the  succeeding  term. 


ADDITIONAL  RULR— ADOPTED  MARCH  10, 1865. 

Ordered, — ^That  when  a  cause  is  placed  on  the  day  calendar  for  trial, 
the  plaintiflf  may  at  the  opening  of  the  court  each  day  take  an  inquest 
therein,  in  any  case  the  court  will  consent  to  try  without  the  interren- 
tion  of  a  jury,  though  an  affidavit  of  merits  may  have  been  filed,  unleu 
the  defendant  shall  appear  and  state  that  a  defence  is  intended  to  be 
made. 


COURT  OF  COMMON  PLEAS. 


FOR  THE  CITY  AND  COUNTY  OF  NEW  YORK. 


RULES.— ADOPTED  JUNE,  1848. 

RULB    1. 

The  general  terms  for  heariDg  appeals  and  other  business  required 
bj  law  to  be  heard  at  those  terms,  shall  be  held  on  the  fourth  Monday 
of  each  month  except  July  and  August,  shall  continue  for  one  week,  if 
necessary,  and  open  at  10,  A.  M.  on  each  day. 

RuLs  2. 

The  special  terms  for  the  trial  of  all  issues  of  fact  and  law,  and 
hearing  of  all  matters,  except  business  to  be  heard  at  the  general  terms, 
shall  be  held  on  the  first  Monday  of  each  month  except  August,  shall 
continue  for  three  weeks  if  necessary,  and  may  be  continued  for  the 
fourth  week,  by  the  judge  holding  the  same,  when  he  is  not  engaged  at 
the  general  term.  ' 

Rule  3. 

The  special  term  for  the  trial  of  issues  of  law  will  be  held  at  cham- 
bers, and  open  at  12,  M.  The  calendar  will  be  called  daily  in  order. 
The  special  term  for  the  trial  of  issues  of  fact  will  be  open  at  10,  A.  M. 

Rule  4. 

Motions  that  may  be  made  out  of  court,  and  chamber  business,  will 
be  heard  before  a  judge  at  chambers  daily  between  10  and  12,  A.  M. 
Appeals  from  such  motions  shall  be  submitted  at  the  Saturday  of  the 
general  term. 

Rule  5. 

Notice  of  trial  or  argument  shall  be  for  the  first  day  of  term. 

Rule  6. 

The  clerk  shall  prepare  a  calendar  for  the  general  term,  and  calen- 
dars for  the  special  terms ;  one  containing  the  issues  of  fact  to  be  tried, 
and  the  others  containmg  the  issues  of  law. 
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RULB  7. 

Where  the  parties  agree  in  writing  to  waive  a  trial  by  jury,  the  note 
of  issue  shall  state  such  consent,  and  the  consent  be  filed  with. the  note 
of  issue.  The  clerk  shall  place  such  causes  on  a  separate  part  of  the 
calendar.  Where  the  parties  consent  on  a  cause  being  called,  that  the 
same  be  tried  without  a  jury,  such  cause  shall  be  placed  on  such  calen- 
dar in  its  order. 

Rule  8. 

A  term  of  the  court  for  any  other  business  than  the  trial  of  issues  of 
fact  or  law  shall  be  held  at  chambers  on  the  first  Monday  of  August, 
and  continued  for  four  weeks. 

Rule  9. 

The  present  June  term  of  this  court  is  continued  until  the  last  Satur- 
day of  July,  for  trials  and  arguments.  After  the  third  Monday  of  Jnlj, 
during  that  term,  causes  will  be  tried  and  arguments  heard  only  on  con- 
sent of  both  parties. 

Rule  10. 

Arguments  of  enumerated  motions  in  causes  commenced  before  tbe 
first  day  of  July,  1848,  will  be  heard  at  the  general  terms,  and  shall  be 
brought  on  upon  notice,  as  now  provided  for  by  the  rules  of  the  court 
for  tbe  first  day  of  such  term. 

These  rules  shall  take  effect  on  the  third  day  of  July,  1848. 


ADDITIONAL  RULES.— ADOPTED  JAN.  9,  1850. 

Rule  1. 

The  present  calendar  of  issues  of  fact  shall  be  continued  from  term 
to  term,  until  the  same  is  finished,  during  the  year  1850,  commencing 
at  each  succeeding  term,  where  the  court  left  off  at  the  preceding  term. 

Rule  2. 

The  causes  hereafter  noticed  for  trial  shall  be  added  to  the  calendar 
at  the  end  thereof,  for  each  term  in  order,  except  those  which  may  pre- 
yiously  be  upon  the  calendar  for  trial ;  but  no  new  note  of  issue  need  be 
filed  for  any  cause  on  the  calendar. 

Rule  3. 

Causes  which  may  be  set  down  for  the  third  week  of  the  term,  if  not 
disposed  of  during  the  term,  and  causes  so  ordered  by  the  court,  shall 
be  called  at  the  commencement  of  the  succeeding  term,  before  proceed- 
ing with  the  calendar. 
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RULB  4. 

Causes  that  are  passed  on  the  calendar,  and  go  down,  or  are  post- 
poned for  the  term,  must  be  placed  again  forthwith  at  the  foot  of  the 
calendar  by  the  clerk,  unless  otherwise  ordered  by  the  court  at  the  time 
of  postponement 

Rule  5. 

These  rules  are  not  intended  to  dispense  with  the  notice  of  trial  for 
each  term,  as  required  by  the  statute. 


ADDITIONAL  RULR— ADOPTED  MARCH  24.  1860. 

Ordered^ — ^That  orders  to  show  cause  on  non-enumerated  motions 
will  not  hereafter  be  granted,  except  Upon  affidavit  showing  the  neces- 
sity of  making  the  time  of  notice  shorter  than  is  required  in  the  code  ; 
and  where  such  order  is  returnable  on  any  other  day  than  the  first  day 
of  the  special  term,  the  reason  therefor  must  be  stated  in  the  affidavits 
on  which  the  motion  is  founded. 

The  court  will  hereafter  enforce  the  rule  of  the  supreme  court  in  re- 
gard to  the  printing  of  cases  and  bills  of  exceptions,  except  where  they 
nave  already  been  prepared  for  the  use  of  the  court 


ADDITIONAL  RULE.— ADOPTED  MARCH  22,  186L 

For  the  purpose  of  regulating  the  review  of  questions  of  practice 
decided  by  a  single  judge,  the  court  adopt  the  following  rule  : 

Upon  the  decision  of  motions  made  before  a  single  judge  at  cham- 
bers or  at  special  term,  in  cases  in  which  no  appealis  allowed  by  sec- 
tion 349  of  the  code,  the  judge  may,  if  he  deem  the  question  of  such 
importance  and  doubt  as  to  render  a  review  by  the  general  term  proper, 
give  a  certificate  thereof,  and  the  party  desiring  such  review  shall,  with- 
in six  days  after  the  decision  of  such  motion,  procure  such  certificate 
and  serve  a  copy  thereof^  with  a  notice  of  hearing  for  the  next  general 
term  for  which  the  same  can  be  noticed ;  and  thereupon  such  motion 
shall  be  brought  on  and  submitted  for  review,  on  written  points,  to  be 
shown  to  the  opposite  counsel  and  then  handed  to  the  court 

Such  certificate  shall  not  operate  as  a  stay  of  proceedings,  unless 
such  stay  of  proceedings  be  expressly  ordered. 

An  order  deDyiDir  a  motion  to  set  aside  a  report  of  referees  is  not  within  this 
role.    MaUh9W9  v.  JonM,  1  Smith,  429. 


ADDITIOJfAL  RULES.— ADOPTED  DECEMBER  1853. 

Ordered^-^Thai  the  clerk  be  directed  to  give  notice  of  the  follow- 
ing order : 
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A  new  calendar  of  causes  noticed  for  trial  will  be  made  np  for  the 
January  term,  1854,  for  which  notes  of  issue  must  be  filed  on  or  before 
Wednesday  the  28th  of  December,  inst. 

All  notes  of  issue  for  that  and  every  subsequent  term,  must  state 
distinctly  the  nature  of  the  issue  (whether  an  issue  of  fact  to  be  tried  bj 
the  jury,  an  issue  of  fact  to  be  tried  by  the  court,  an  issue  of  law,  <fec) 
Such  notes  shall  also  state  whether  the  case  was  on  the  calendar  at  the 
close  of  December  term,  1853,  and  if  so,  shall  state  the  number  of  the 
cause  on  that  calendar. 

The  clerk  is  directed  not  to  enter  any  cause  upon  the  calendar,  unless 
the  note  of  issue  therein  conforms  to  the  foregoing  direction. 

Such  calendar  will  be  continued  for  the  succeeding  terms,  until  the 
causes  thereon  are  disposed  of,  or  during  the  year. 

Causes  which  are  reached  on  the  calendar  at  any  terra,  and  are  not 
tried  or  heard,  shall  be  placed  at  the  foot  of  the  calendar,  unless  it  is 
otherwise  ordered. 

New  issues  may  be  noticed  for  trial  at  any  term  after  issue  joined, 
and  on  filing  the  note  of  issue  shall  be  added  to  the  calendar  for  such 
term. 

These  rules  are  not  intended  to  dispense  with  a  sendee  of  a  notice 
of  trial  for  each  term,  as  required  by  law. 

Ordered^  That  the  following  be  adopted .  as  the  appointment  of  the 
terms  of  this  court  for  the  years  1854  and  1855. 

App(nntment  of  the  Terms  of  the  Court  of  Common  Fleas  for  the  dty 
and  county  of  New  Tork^  for  the  years  1854  and  1855. 

General  terms  for  hearing  arguments  shall  be  held  on  the  fint 
Monday  of  March,  July,  and  Noyember  in  each  year,  and  shall  ooo- 
tinue  for  three  weeks  if  necessary,  to  open  at  1 1  o'clock  A.  M. ;  snd 
during  those  terms,  motions  may  be  made  at  chambers,  between  10  snd 
1 1  o'clock  A.  M. 

Motions  in  calendar  causes  may  be  noticed  for  the  first  Wednesdaj 
in  each  of  these  terms. 

Qeneral  terms  for  making  decisions,  and  for  the  submission  of  appeals 
from  the  marine  and  justices' courts,  and  from  orders  at  special  term,  and 
for  the  reyiew  of  orders  under  the  rule  of  22d  March,  1851,  shall  be 
held  on  the  fourth  Monday  of  each  month,  except  July  and  August,  to 
open  at  11  o'clock  A.M. 

Special  terms  for  motions  and  the  trial  of  issues  of  law  shall  be  held 
on  the  first  Monday  of  January,  February,  March,  April,  May,  June, 
September,  October,  November,  and  December,  and  for  all  purposes 
except  the  hearing  of  motions  for  new  trials,  and  trials  of  issues  of  lafr^ 
on  the  first  Monday  of  July  and  August.  But  the  calendar  will  not  be 
called  at  the  March  and  November  terms,  before  the  third  Monday,  nor 
until  12  o'clock  M.  during  any  of  these  terms. 

Two  special  terms  for  the  trial  of  issues  of  fact  shall  be  held  on  the 
first  Monday  of  January,  February,  April,  May,  June,  .October,  and  De- 
cember, and  one  special  term  on  the  second  Monday  of  September,  and 
shall  continue  three  weeks.  The  judge  holding  such  term,  may  con- 
tinue the  same  during  the  fourth  week  if  he  shall  deem  it  expedient 

All  the  special  terms  will  open  at  10  o'clock  A.  M. 
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TBRBAS  OF  THE 

COUET  OF  COMMON  PLEAS 

^QT  the  City  and  County  of  New  Tork^for  the  residue  of  the  year  1855. 

GENERAL  TBBMB  FOB  ABGUMENT. 

lat  Monday  of  November,         -    ..  •  Held  by  all  the  Judges. 

Ojmh  at  11  o^docU  A.  M. 


GENERAL  TERMS  FOR  THE  SUBMISSION  OF  APPEALS 
FROM  INFERIOR  COURTS,  FROM  ORDERS,  ETC. 

4tli  Monday  of  September,  Judges  Ingraham  and  Woodruff. 

"         "            October,  **      Ingraham  and  Woodruff. 

"         "            November,  "      Ingraham  and  Daly. 

"         "            December,  "      Daly  and  Woodruff. 

Open  at  11  c^clock  A,  If. 


SPECIAL  TERMS  FOR  THE  TRIAL  OF  ISSUES  OF  FACT. 

Part  let.  Part  2d. 

2d  Monday  of  September,      Judge  Ingraham,        — 

iBt        "  October,  "      Woodruff,  Judge  Daly, 

"  **  December,  "      Daly,  "     Ingraham 

Open  at  10  o'clock  A.  M. 


SPECIAL  TERMS  FOR  THE  TRIAL  OF  ISSUES  OF  LAW, 

AND  FOR  MOTIONS,  ETC. 

Ist  Monday  of  September,  .        .        Judge  Woodruff. 

October,     .  .        .        '^     Ingraham. 

November,  .        .            "     Daly. 

December,  .        .        "     Woodruff. 

Open  at  10  o'clock  A.  M. 
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CHAMBERS  IN  VACATION. 
5th  Week  in  October,    .        .        .    Judge  Ingraham. 
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APPEALS  FROM  THE  MARINE  AND  JUSTICES'  COURTS  OF 

THE  CITY  OF  NEW  YORK. 

(See  Code,  §  84,  also  Title  2,  Chap.  5.) 

1.  If  the  appellant  does  not  pr6cure  the  return  to  be  made  to  this 
court,  within  the  time  prescribed  in  section  360  of  the  Code  of  Proce- 
dure, the  respondent  may  serve  a  notice  in  writing,  requiring  the  same 
to  be  done  within  ten  days  thereafter,  and  that  in  default  thereof,  he  will 
apply  at  the  general  term,  on  the  first  day  thereof,  for  an  order  dismiss- 
ing the  appeal ;  and  upon  proof  of  the  service  of  such  notice,  and  of  a 
noD-corapliance  therewith,  such  order  will  be  granted,  unless  the  court 
grant  further  time  therefor. 

2.  If  the  court  below  shall  not  make  the  return  to  this  court  as  pre- 
scribed by  the  code,  the  appellant  may  apply  by  motion  to  a  judge  at 
chambers,  to  compel  such  return  by  attachment 

8.  If  the  return  be  made  and  noticed  pursuant  to  the  code,  the  ap- 
peal shall  be  heard  on  written  arguments  or  points.  The  appellant  shsll 
serve  his  argument  or  points  on  the  respondent  or  his  attorney,  at  least 
five  days  before  the  commencement  of  the  term.  The  respondent  shsll 
serve  his  answer  on  the  appellant  or  his  attorney,  before  the  first  day  of 
the  term.  The  appellant  may  replv  thereto,  ana  the  case  shall  be  sub- 
mitted to  the  court  on  such  first  aay  of  the  term  for  which  the  same 
shall  be  noticed.  Only  one  copy  of  the  argument  and  points  shall  be 
prepared ;  and  if  either  party  omit  to  serve  or  submit  his  points  or  argu- 
ments as  above  specified,  he  will  be  deemed  to  have  wuved  the  right  to 
do  so. 

4.  Either  party  may  move  at  chambers,  before  the  first  day  of  the 
general  term,  on  notice,  that  the  appeal  be  argued  orally ;  and  on  good 
cause  being  shown  therefor,  such  motion  may  be  granted. 

5.  The  clerk  shall  make  a  separate  calendar  of  such  appeal  cases. 

6.  The  appellant  or  respondent  may  furnish  a  fair  copy  of  the  origi- 
nal papers  for  the  use  of  the  court. 


INDEX. 
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ABATE,  when  action  not  to,  113. 

does,  115^'. 
ABATEMBNT,  answer  of  matter  in^  189  o,  6,  e, 

ABSCONDING  DBBTORS,  jostiee  has  jarisdietion  of,  58  c. 

attachment  against  property  of,  324. 
provisions  of  Revisea  Statutes  as  to,  not  repealed,  636, 326  e, 
ABSENCE  FROM  STATE,  effect  of  on  time  of  limitation,  90. 

when  it  amoants  to  a  non-residence,  273  6,  274  e,  e. 
See  Non-retident, 
ABSENT  DEBTORS,  jurisdiction  of  coonty  court  of,  41. 

See  Non-retident- 
ACCOUNT,  how  sUted  in  pleading,  227. 

verified  copy  of,  to  be  delivered,  227. 

further,  may  be  ordered,  228. 

injuHiees  eourt$,  either  party  may  be  required  to  exhibit,  67. 

pleading  founded  on,  66. 
reference  to  takey  on  judgment  for  want  of  answer,  345,  391  A. 
after  judgment  on  issue  of  law,  383. 

for  information  of  court,  or  to  carry  a  judgment  into  effect,  369. 
of  agents,  572  e. 
bill  for,  differs  from  a  bill  for  discovery,  572  dL 
by  county  treasurer,  685. 
by  guardians,  612. 

See  BiU  of  partieulare.  Current  account,  Long  account 
ACT  (Code),  division  of,  19. 
when  to  take  effect,  638. 
to  what  to  relate^9,  636. 
oonstrnction  of,  634. 
supplementary,  639. 

extended  to  suits  on  forfeited  recognixancee,  637  e. 
ACTION,  defined,  18,  78. 

what  is,  and  what  is  not,  18  a,  d,  e,  19  a,  20  a,  181  a.  ' 

provisions  of  Revised  Statutes  applicable  to  proceedings  in,  not  repealed,  637. 

abatement  of,  113. 

consolidating,  249  d  to  A,  250  a,  6,  c 

diseontinniDg,  509  d,  62. 

fictitious,  553  a. 
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form  of.  244/,  78. 

kinds  of,  19. 

liroiUtioD  of,  80. 

partiM  to,  94.      • 

place  of  trial  o^  120. 

iOTeraDoe  of,  367  c,  255. 

tmufer  of,  42;  e,  d,  44 

See  CauMt  ofaetion.  Civil  actum,  Exi§Hng  «Kt<«,  Thing  in  aeti§n. 
ACTIJAL  DBTERMINATION,  jadgmeni  by  oonaent  ia  not,  23  A. 

ADDITIONAL  ALLOWANCE.    See  Alhwanee. 

ADDITIONAL  TIMB.    See  Further  time. 

ADJOURNMENT,  of  court  of  appeals,  31. 

general  and  speeial  terms  of  supreme  court,  oircnita,  and  oyer  and 

terminer,  37. 
of  hearing  before  refereee,  386  /,  394/.  395  a,  6,  e,  d,  398 1, 403  t. 
of  examination  in  sopplementary  proceedings,  452  &. 
in  district  court,  75  g,  h, 
in  marine  coort.  73  a. 
in  justices'  courts,  70  e, 
costs  on,  502. 
ADJUSTMENT  OF  COSTS,  by  the  clerk,  495. 

notice  of,  495. 
what  a  sufficient  notice,  496. 
effect  of  omitting  notice,  496. 
power  of  clerk  as  to^  496. 
disbursements  how  staled  and  verified,  497. 
review  of,  498. 
by  judge  at  cbambera,  498. 
ADMEASUREMENT  OF  DOWER,  in  county  court,  4a 

Reyised  Statutes  as  to,  not  repealed,  637, 637/. 
See  Dower, 
ADMINISTRATOR     See  Egeeutor. 

ADMIRALTY  cauefM,  superior  court  claims  jnrisdiotioo  of,  45  k, 

juriedietioit,  marine  court  not  to  exercise,  71. 
ADMISSION,  of  counsel  and  attorneys  regulated,  655. 
of  service  of  summons,  155,  156  c. 
of  genuineness  of  paper,  when  may  be  required,  dice.,  565. 
by  assignor  of  thing  in  action,  98/. 
in  answer  of  oar/  of  plaintiff's  claim,  338,  340,  341,  504  A. 
in  pleading;  251  e,  g,  219  6, 197  i,  198  a. 
by  not  answering  or  replying,  250,  251  h, 
ADVERSE  party,  examination  of,  as  a  witness,  572. 

poMcsmon,  what  is,  84. 
ADVERTISEMENT,  puUioation  of,  how  proved,  156  d,  614  a. 

of  sale  of  real  estate  on  execution,  433. 
execution  creditor  not  liable  for  cost  of,  433  g, 
forecloeure  by,  not  affected  by  the  code,  637. 
See  Fublieation, 
ADVICE  of  Couneel,  how  sworn  to,  666. 

AFFIDAVIT,  Utie  of,  605. 

copy  to  be  served  with  notice  of  motion,  604,  604  d,  605  a. 
copy  to  be  served  with  order  enlarging  ^me,  604. 
•        of  advioe  of  counsel,  366. 
of  merits,  365  e. 
service  of  summons,  155. 
concerning  venue,  699. 
of  disbursements,  497. 
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of  pablication.  156  (2,  614  a. 
anjeodment  of,  252  6,  263  e,  264  k, 
clerkf  in  district  courts  may  take,  74  e. 
using  pleadings  as,  322  e. 
folios  o(  to  be  numbered  and  marked,  668. 
AFFIRMANCE,  judgment  of,  what  is  not,  649  e. 

in  part,  eosts  on,  479. 
in  court  of  appeals,  30. 
on  eqnal  diFision  of  court,  eflect  o(  41  a. 
by  default  in  court  of  appeals^  652. 
notioe  of,  when  to  be  giren,  652. 
AFFIRMATIVE  REUEF,  to  defendant,  372, 406,  410. 

on  motion,  598  g. 
A  answer  need  not  oontain  a  prayer  for,  203  /. 

A6£]nT,  when  liable  to  arrest,  272,  274,  275. 

may  be  examined  as  a  witness  against  his  principal,  583  /. 
when  he  may  verify  a  pleading,  223. 
form  of  ▼erification  by,  225. 
See  Managing  agent. 
AGREEMENTS  as  to  proceedings  in  a  cause  to  be  in  writing  or  entered  on  min- 
utes, 666. 
ALBANY  CITY.    Juetieee  eourte^  act  relating  to  fraudulent  debtors  extended  to 
judgments  of,  76  e, 

mayor*9  court  ofy  statutes  relating  to,  46  A. 
ALDERMAN,  may  be  examined  as  a  witness  in  a  suit  against  the  mayor,  dl^c, 

583  6. 
ALIEN  ENEMY,  time  of  limitation  does  not  run  against,  91. 

ALIMONY,  no  appeal  from  order  granting,  533  k,  l. 

ALLEGATIONS  in  pleading,  when  deemed  true,  250. 
when  considered  as  denied  or  avoided,  250. 
material,  what  are,  251  d,  e,/,  234,  0,  d. 
ALLOWANCE,  in  addition  to  eoete,  in  difficult  or  extraordinary  oases,  487. 

in  action  for  partition,  488. 
foreclosure,  488. 

where  attachment  has  issued,  488. 
to  construe  a  will  or  other  written  instru- 
ment, 468. 
proceedings  to  compel  determination  of  olatma  to  real 

property,  4S8, 468  b. 
where  proseoutiou  or  defence  unreasonably  and  unfairly 

conducted,  488. 
not  allowed  on  judgment  on  appeal,  488  a. 
part  of  the  oosts,  488. 

where  it  hoe  been  made,  after  inquest  for  want  of  affi- 
davit of  merits.  486  c. 
in  all  referred  cases,  488/ 
in  all  actions  commenced  by  attachment,  488  g,  h. 
where  trial  lasted  four  or  five  days,  488  t. 
in  aU  litigated  cases,  488  j. 
in  second  district  in  every  case  where  there  is  a 

trial,  489  a. 
where  executors  unnecessarily  severed  in  their 

defence,  489  6. 
in  actions  groundless  in  their  origin,  and  vexa- 
tion* in  tiieir  purpose,  489  c. 
after  nonsuit,  489  o,  e. 
in  foreclosure  suits,  489  g. 
amount  of,  487,  489. 
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when  it  ka§  been  refueed,  after  jadraiaiit  noder  aeetioo 
347,  490  6. 
where  two  actions  brought,  and  one  woold  hare 

■offioed,  490  e. 
where  len  reeorered  than  defendant  had  of- 
fered, 490  d. 
where  defendant  waa  anrety  only,  490  e. 
where  plaintiiF  reeorered  leai  tlian  a  third  of  the 

amoont  elaimed,  490  /. 
where  inqaeat  taken,  490  /,  488  ^ 
in  foreoloan^,  490  g-,  589/. 
where  trial  oconpied  two  or  three  honn,  490  k 
where  lome  of  olaiine  nnfoanded,  490  L 
after  jodgment  confirmed,  490  j.  ^ 

to   defendant!    who   nnneceeiarily   aerered  in 

their  defence,  490  k, 
in  donbtfnl  caaei,  490  L 
in  action  to  reetrain  proeeedinga  to  foreclose 

mortgage,  490  m. 
in  action  to  act  aeide  an  anignment,  490  n. 
can  only  be  on  a  jodgment,  491  a. 
when,  where,  and  to  whom  the  application  for,  ihoold  be 

made,  491. 
costs  on  motion  for,  492. 
after  trial  before  referee,  492. 
rsTiew  of  order  for,  49S,  494  a,  h,  533  a. 
how  compnted,  494. 
conrt   may    pan   on    Tslae  of   property    to   determioe 

amoont  of,  369  e, 
of  bail,  288. 

ALTERNATIVE  judgment  in,  when  allowable,  350  h,  414,  415  a,  h, 

relief,  cannot  be  demanded,  244  e. 

AMENDMENTS,  courts  are  liberal  in  carrying  proviaions  as  to,  into  effect.  359  «. 

the  provisions  of  the  Retised  Statutes  aa  to,  are  not  repealed,  25Se. 

the  decisions  ander  the  Revised  Statutes  as  to  allowing  or  refniiig 
amendments,  are  aafe  guides  in  allowing  or  diaallowtng  amendment! 
under  the  code,  252  e. 

the  whole  matter  of,  is  in  the  discrstion  of  the  oourU  252  /. 

no  appeal  lies  from  order  granting  or  refusing,  25;!/. 

of  variances,  253. 

on  the  trial,  253,  254, 26!  d,  e,  265  5. 

as  to  amount  or  nature  of  the  relief  demanded,  254,  261  sl 

are  to  core  defects,  not  to  supply  deficiencies  of  evidence,  255  e. 

of  course,  255. 

after  an  amendment  by  order,  258  d, 
is  an  absolute  right,  256. 

after  decision  on  demurrer,  255. 

in  names  of  partiea  not  allowed  of  course,  258  g, 

under  form  of,  party  cannot  introduce  new  eauae  df  action  or  de- 
fence, 258. 

of  pleadiaga  after  anawer  of  title  in  joatices'  eourta,  259  e. 

of  pleadings  after  jodgment,  265. 

cironmstancea  happening  after  commencement  of  action  cannot  be  in- 
troduced by,  250  e. 

the  addition  of  a  verification  is  not,  259  k, 

alteration  not  affecting  legal  effect  is  not  an  amendment,  259  i. 

of  coorae,  after  issue,  notice  of  trial,  and  examination  of  a  witneei,  sot 
allowed,  260  sl 

of  courM,  apply  only  to  pleadings  which  are  regular,  260  h, 

right  to  make,  is  not  pereen  stay  of  proeeedinga,  260  c 
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of  smnmoni,  cannot  be  had  except  by  leaye  of  the  court,  260  d, 
when  oonrt  may  order,  360, 266. 
in  amoQDt  claimed,  261  a,  265  c«  370  a, 
in  namea  of  the  partiea,  254  t,  261. 
from  tort  to  contract,  262,  a,  b. 
aa  to  manner  of  stating  canae  of  action,  262  e,  264. 
even  though  it  change  the  cause  of  action,  262  d,  264/. 
to  aet  up  defence  of  uaury,  264,  g,  k 
of  complaint  for  partition,  263  g, 
by  adding  a  next  friend,  263  h. 
of  aummona.  263  c, 

of  verdict,  264  j.  371  0.  374  e,  d,  • 

of  judgment  record,  264  L 
after  nonsuit,  263/. 
effect  of,  on  order  of  reference,  389  d, 
of  judgment,  415  h, 

motion  for,  when  to  be  on  notice,  610  e,  597  b. 
of  record  after  appeal,  265  a. 
is  a  waiver  of  a  default  previously  taken,  264  a. 
of  notice  of  appeal,  264  c. 
bill  of  exceptions,  264  d, 
of  undertaking  on  appeal,  263  6. 
affidavits,  252  b,  263  c,  264  k. 

party  asking  leave  to  make,  should  pay  costs,  262  /,  ^,  263  a,  264  e. 
terms  of,  262  ^,  265,  e,  h. 

when  payment  of  ooet  is  a  condition  precedent  to  right  to  make,  266  6. 
cannot  be  asked  for  at  general  term,  265  d,  e. 
*  by  making  proceeding  conform  to  requirement  of  code,  266. 

on  a  motion,  of  proceedings  objected  to,  266  a. 
after  notice  of  appeal  of  any  omission  in  perfecting  appeal  or  staying 

proceedings,  514. 
after  appeal,  267  c. 
in  justice's  court  aAer  demurrer,  65. 

generally,  66,  68,  69. 
AMOUNT  CLAIMED,  may  be  increased  by  amendment,  265  e. 
•    judgment  by  default  not  to  exceed,  350  t,  j,  413. 
ANSWER,  the  only  pleading  by  defendant  is  a  demurrer  or  answer,  177. 
when  it  must  be  served,  177. 
is  different  from  a  demurrer,  177  J,  190/. 
defendant  may  be  let  in  to  answer  after  time  to  answer  has  expired,  177/, 

266. 
served  after  time  to  ana  war  has  expired,  and  without  leave  of  the  cour^  ia 

irregular,  178,/,^. 
of  Btatute  of  limitaiiona  when  defendant  restrained  from  interpoaing,  177. 
of  usary  when  defendant  will  not  be  reatrained  from  interposing,  178  6. 
objections  to  complaint  not  appearing  on  the  face  thereof  are  to  be  taken 

by  answer,  186. 
objection  not  taken  by  answer  or  demurrer  when  waived,  187. 
time  to  answer  if  complaint  be  amended,  186. 
time  to  answer  may  be  extended,  604. 
order  for  extending  time  to  answer  how  obtained,  661. 
what  it  must  contain,  189. 
cannot  be  put  in  before  service  of  complaint,  178  h. 
time  to  answer,  after  order  extending  time  is  revoked,  178  t. 
after  service  by  publication,  178^'. 
after  amendment,  186. 
after  order  for  discovery  of  books,  d^c,  658. 
eannot  be  treated  as  a  nullity,  178  Jr,  203  t. 
copy  of,  need  not  be  served  on  defendant,  179  a. 
commencement  of,  190. 
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what  it  may  or  mnat  deny,  190. 
denial,  how  made,  191. 

moet  be  general  or  ■pacific,  bot  both,  191  g, 

rooet  be  m  the  diejanetive,  191  t. 

of  want  of  knoirledge  not  eofficient,  191  j, 

mnM  be  potitiTe,  191  k^  193. 

may  be  on  belief,  194. 

allegation  of  ignorance  not  equivalent  to,  194. 

■hoald  DOt  be  in  the  altematiTe  or  conjonctive,  195. 

effect  of  yerificatton  on,  196. 

general  effect  of,  196. 
ftew  matter,  196. 

how  pleaded,  197. 
oonnter-daim,  199, 204.    See  Counter'daim* 
in  particular  caeei : 

aiMnlt,  200, 193  6, 356  e. 

bills  and  notes,  201, 193  «,  235, 232  e,  d, 

divorce,  200. 

ejectment,  200. 

foreelo«are,201. 

fraud,  201. 

goods  sold,  201. 

judgment,  201. 

libeT.  241. 

limiution,  81. 177. 

partition,  201. 

promi8K>ry  note,  201,  193  c,  235, 232  c,  d,  356  a,  5,  f ,  355  s,  h,  c^, 

usury,  203. 
letting  up  a  tender,  203  h, 
prayer  for  relief  in,  203. 
that  plaintiff  not  real  party  in  interest,  204  h. 
that  another  action  pending,  204  e,  179, 180,  216. 
of  one  defendant  not  evidence  aj^ainst  his  co-defendant,  251  b,  407  b. 
admitting  part  of  claim,  33d,  340, 341. 
judgment  for  want  of,  344. 
demurrer  to,215,  218, 216  b, 

after  allowance  of  demurrer  on  payment  of  costs,  260  e. 
of  discharge  in  bankruptcy  how  replied  to,  217  e. 
of  another  action  pending,  reply  to,  216,  «,/,  gy  h. 
on  demurrer  to,  snffioienoy  of  complaint  may  be  considered,  164  2, 918  g. 
in  action  to  recover  property  distrained  damage  feasant,  243. 
mmtndgd,  what  Is  not,  217  c. 

once,  of  eourae,  255. 

of  course,  in  what  cases,  256  a,  f,  257  e,  258  «,  260  a,  b, 
•/  ssoero/  defenetfy  to  be  separately  stated,  204. 

to  be  numbered,  687. 
of  counter  claim,  204,  207. 
to  ptrt  and  demurrer  to  residue  of  complaint,  210. 
by  one  defendant,  and  demurrer  by  another,  210  g; 
sham,  irrelevant,  may  be  stricken  out,  210. 
when  it  may  be  replied  or  demurred  to,  215. 
9UppUm§ntaly  when  proper,  268, 198  /. 
frivohuM,  motion  for  judgment  on,  218. 
discovery  of  documents  to  enable  defendant  to  prepare,  570  j. 
»  after  disoootinuanoe  of  action  in  justice's  court  by  reason  of  title  coDisg  in 

question,  63. 
in  justices'  courts,  65,  68  a,  by  e,  d. 
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of  title  in  jostice'i  court,  59. 

to  be  aecompAnied  with  nndertakiDg;  60. 
proceedmge  after,  91.  63,  63,  361  &. 
as  to  one  of  aaTeral  oaaset  of  action,  64. 
APPEAL  in  genmral,  rabetitate  for  writ  of  error,  511. 

in  eiiating  raits,  511  a,  6, 537,  34  e  to/, 
second,  in  same  action,  when  permitted,  518  g,  h, 
may  be  after  payment  of  judgment,  88  d. 
who  may  appeal,  513,  867  a. 
parties  to,  how  designated,  514. 
title  of  action  not  changed  by,  514. 
how  made,  514. 

entry  on  docket  that  jndnnent  secured  on,  418. 
mistake  in  proceedings  aft§r  notice  of,  may  be  rectified,  514, 515/. 
not  made  nntil  notice  of,  is  served  on  clerk,  515  a. 
service  of  notice,  51 5  a  to  c. 
clerk  to  transmit  papers  tb  appellate  court,  515. 
order  o^  on  calendar,  515  jr. 

papers  transmitted  by  clerk  may  be  amended,  516  a. 
intermediate  orders  reviewed  on,  516. 
judgment  on,  516. 

restitution  on  reversal  ofjndgmeot,  516. 
new  trial  may  be  ordered  on,  516, 517  6. 
time  for,  517,  518. 

cannot  be  enlarged,  517  7'.  518  d. 
when  it  commences  to  run,  518,  /  g,  h. 
cannot  be  until  after  entry  of  the  judgment  appealed  from,  518  a. 
entry  of  judgment  may  be  oompelled  to  enable  appeal  to  be 

brought,  518  6,  ft. 
when  judgment  is  entered  so  as  to  permit  an  appeal,  518  t. 
notice  of,  may  it  be  amended?  864  d, 
amendment  after,  367  e, 
costs  on,  481,  550. 

proceedings  to  determine  conflicting  claims  to  real  property,  637  e, 
to  court  of  appeaUy  in  what  cases,  33  to  38,  519. 
power  of  court  on,  38. 
remittitur  after,  39. 
double  interest  by  way  of  penalty,  89. 
judgment  on,  30,  516. 
security  on,  519. 

may  be  limited  or  dispensed  with,  538. 
stay  of  proceedings  on,  from  judgment  direeting  the  payment  of 
money,  531. 
firom  judgment  directing  the  assignment  or  delivery  of 

documents  or  personal  property,  581. 
from  judgment  to  execute  cxtnveyance  or  other  in- 
strument, 583. 
from  judgment  directing  sale  or  delivery  of  real  prop- 
erty, or  for  the  sale  of  mortgaged  premises,  588. 
effect  of  stay  of  proceedings  on,  538. 

by  executors,  administrators,  trustees,  or  persons  acting  in  an- 
other's right,  533. 
undertaking  on,  and  service  thereof,  533. 
security  on,  to  be  approved  and  justify,  533*  434. 
notice  of  security  may  be  entered  on  docket,  418. 
ease  of  perishable  property,  585. 
nndertakings  00,  to  bo  filed,  585. 
thne  for,  517,  518* 
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APPEAL  to  court  of  appeals — continued, 

what  papen  clerk  k  to  retorn,  646. 

appellftut  to  eanae  the  return  to  be  made,  648. 

how  reipondeDt  may  have  it  dwmiaied  for  want  of  a  retnnii  648. 

if  the  return  filed  be  defective,  a  farther  return  may  be  ordered, 

649. 
attorneys  and  goardians  in  oourt  below  to  be  deemed  attoroeys 

and  guardians  for  the  same  parties  on  appeal,  649. 
in  calendar  caosee^  a  ease  b  to  be  made,  649. 
what  Buoh  case  is  to  contain,  649, 651. 
eases  and  points  to  be  printeid  649. 
either  party  may  bring  on  for  argnmeot,  651. 
dismisial  of,  for  want  of  a  retam,  or  for  not  serving  copies  of  the 

ease,  648,  650. 
form  of  order  or  judgment  in  oourt  below  after  dismissal  of,  650/ 
Dotioe  of  argument  of,  651. 
proceedings  on  argoment,  651. 
oopies  of  oases  and  points  to  be  furnished  the  jadges,  clerk,  asd 

opposing  counsel,  651. 
one  couosel  only  on  each  side^  652. 
extended  discussion  on  qoestioo  of  fact  not  allowed,  651 . 
judgment  of  affirmanoe  or  reversal  may  be  taken  by  default,  652. 
notice  of  such  judgment  to  be  given,  653. 
remittitur  after  dismissal  for  want  of  a  return,  27  n. 

after  judgment  by  delhult,  27  n. 
criminal  oases  to  have  a  preference,  652. 
may  be  submitted  on  printed  arguments,  652. 
remittitur,  652. 
to  the  mpreme  court  from  an  inferior  eaurt,  in  what  cases,  525. 
security  upon,  526. 
where  heard,  527. 

jodgment  on,  where  entered  and  docketed,  528. 
>      time  for,  517,  518. 
to  the  eupreme  court,  euperior  courts  and  NewYotk  common  pleoijrem 
a  eingle  judge  to  the    general  term,  in    special  prooeediogi, 

529  d,e,f. 
from  certain  judgments,  529. 
from  judgment  for  want  of  answer,  352  c. 
does  not  stay  proceedings,  except,  Ac,  530. 
security  on,  536. 

amount  of  security  to  stay  proceedings  on,  531. 
notice  of  security  may  be  entered  on  docket,  418. 
in  the  case  of  certain  orders,  532. 
when  not  allowed,  533. 
allowed,  534. 
from  ordor  sustaining  or  overruling  a  demurrer,  534. 
in  existing  sniti.  537, 
order  of,  on  the  calendar,  666. 
papers  ou,  t4>  be  printed,  665. 
copy  papers  for  the  court  on,  537. 
what  papers  to  be  furnished  on,  665. 
withio  what  time,  516. 

order  granting  or  refustog  new  trial  in  superior  court,  697 
notice  of,  536. 
time  for,  517,  518. 
stay  of  proceedings  on,  536. 
from  chamber  order  m^^e  ex  parte,  512. 
on  notice,  536,  537. 
in  New  York  common  pleao,  537/,  709. 
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APT^Ah— continued, 

from  judgment  on  report  of  referee^  either  party  may  have,  400  k, 
in  reapect  of  exceptions  at  the  trial,  401  d. 
on  caee  or  exceptions,  401,  402. 
what  is  broQght  before  the  coortOD,  402,  403. 
refosal  of  referee  to  adjourn  will  not  be  reriewed  on,  to  oonrt  of 

appeals,  403  t. 
finding  on  qaestions  of  fact  not  reviewed  on,  403  c. 
in  superior  court,  705. 
from  decision  of  justices'  courts  in  summary  proceedings  to  recover  pot- 
session  of  lands,  42  e. 
in  actions  commenced  in  a  county  court,  after  an  action  for  the  same 
cause  discontinued  in  justice's  court  by  reason  of  title  coming  in  ques- 
tion, b3  s. 
fftay  of  proceedings  on,  403  d,  e,/,  402  c. 

to  the  court  of  common  pleat  for  the  city  and  county  of  New  Yorki  or 
to  a  county  court  from  an  inferior  court. 
existing  laws  as  to,  repealed,  538. 
substitute  for  certiorari,  539  a, 
in  what  court  appeal  to  be  had,  539. 
time  for,  539. 

irregularity  in  notice  of,  how  taken  advantage  of,  540  e. 
copy  affidavit,  and  notice  of  appeal  to  be  served  and  costs  paid, 

540,  541. 
stay  of  execution  on,  541,  542. 
undertaking  to  stay  execution  on,  541. 

in  case  of  death  or  removal  of  justice  of  inferior  court,  542,  543. 
return  for  the  purposes  of,  when  and  how  made  and  compelled, 

542,  543. 
return  of  justice  on,  543  d,  e,/. 

where  justice  out  of  office,  543. 
farther  return,  when  ordered,  543. 
hearing  on  return,  544. 
dismissal  of,  544. 

to  be  heard  on  original  papers,  544. 
judgment  on,  544-50. 
new  trial  may  be  ordered,  545. 
judgment  roll,  549. 
costs  on,  how  awarded,  549. 
restitution  may  be  awarded,  550. 
set  off  of  costs  and  recovery,  550. 
amount  of  costs  on,  550. 
when  no  costs  allowed  to  either  party,  5.50. 
*  fee  to  justice  for  his  return,  550. 

when  to  be  reheard,  50. 
from  Brooklyn  city  court,  147. 
from  clerks'  adjustment  of  costs,  498. 

from  eurrogatee^  courte,  not  affected  by  the  second  part  of  the  code,  636. 

rules  regulating,  684. 
APPEARANCE,  gives  jurisdiction,  45  i,  46  6,  157  /. 

against  foreign  corporations,  58  a, 
may  be  general  or  special,  157  a,  6. 
to  object  to  process,  157  6. 
what  to  be  deemed,  140  e,  657. 
waives  all  defects  in  process,  157  a,Cfe. 
entitles  defendant  to  notice  of  assessment,  345. 

application  for  judgment,  345, 347, 348, 349. 
settlement  of  form  of  judgment,  416/. 
trial,  610  c. 
motion  to  amend,  610  f. 

46 
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APPEARANCE— coii<tiiu«l. 

doef  not  eiidtle  defandftDt  to  notice  of  appfieatioii  fer  prorUonal  miMdy, 

610  tf. 
voluntary,  eqaiyalent  toperaonat  lonriee  of  eonimoii^  156. 
may  a  defendant  not  served  appear  7  157  e,/,  411  c. 
APPOINTMENT  o/  tertiu,  ^c,  35,  691. 

APPELLANT,  the  party  appealing  is,  361. 

ARBITRATION,  proceedings  on,  not  affected  by  the  code,  637. 

what  amoonta  to,  385,  h. 
ARGOMENT  of  appeal  in  eowrt  of  appeal;  651. 

to  general  term  of  sapreme  court,  658. 
of  cases  reserved  for,  664. 
See  Trial. 
ARREST,  to  what  actions  the  provisions  of  the  code  as  to^  apply,  270,  279. 

no  person  to  be  arrested  in  a  dvil  aetion,  except  aa  ptescribed  by  the 

code,  270. 
code  not  to  affect  the  act  to  abolish  imprlsamiMBt  for  debt,  &e.,  or 

amendments  thereto,  271,  272  a. 
provisions  of  code  as  to,  not  to  apply  to  proeeedinga  for  oontempts,  271. 
in  United  States  courts,  272  a,  6. 
in  what  oasea,  272. 

in  action,  where  a  judgment  for  the  same  oaosa  has  been  obtained  in  an- 
other State,  277  6,  c 
when  caose  of  arrest  moat  exist  at  the  time  of  the  oommencemeot  of  the 

anit,  278  d. 
when  defendant  may  be  disdiarged  from  arreat  on  the  groond  of  insnitf 

or  lunacy,  278/. 
on  proceeding  snpplementary  to  execution,  446. 
in  action  by  partner  against  his  copartner,  278  a. 
sheriff  may  be  arrested,  278  g. 

defendant  cannot  be  twice  arrested  for  the  same  cause,  278  k. 
order  staying  proceediogs  does  not  stay  application  for,  278 j'. 
in  action  for  tort  by  married  woman,  278  6. 
of  female,  278  c. 
order  for,  by  whom  made,  279. 

affidavit  to  obtain,  279,  280,  281. 
secnrity  on  issuing  of,  282. 
when  made,  283. 
form  of,  283. 

and  affidavit  to  be  delivered  to  sheriff,  283. 
copy  of,  and  affidavit  to  be  delivered  to  defendant,  283. 
motion  to  vacate,  290. 
how  made,  283. 
defendant  not  entitled  to  notice  of  application  for,  610  d. 

may  be  discharged  from,  on  hail  or  depbait,  284. 
by  bail,  285. 

in  action  for  usurping  an  office,  621. 
of  judgment,  motion  for,  601/. 
See  Bail 
ASSAULT,  aetion  for  ^  must  be  brought  within  two  years,  87. 

justices  of  the  peace  have  no  jurisdiction  of,  58. 

on  board  a  veatel  in  the  roerchanla'  aervioe,  action  for,  may  bf 

brought  in  marine  oourti  71. 
complaint  in,  168. 

answer  in,  193  6,  200  d,  206  d,  207  e,  t. 
supplemental  answer  in,  268  k, 
assessment  of  damagee  in,  348,  350,  d,  e,/. 
oostsin,  472,  476e. 
ASSESSMENT  of  damagee,  defendant  eotitled  to  noUee  of,  345,  348  o.  &,  c 

347  i,j,  349  a,  A,  c. 
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ASSESSMENT  of  damagea^-eontinued, 

in  action  for  breach  of  promise  of  niarria|re,  348  g, 
m  action  agamst  commoo  oarrier,  347  6, «,  4,  349  a,  6,  e. 
actions  for  asaanlt,  348,  350,  d^  t,f. 
reference  for,  350  m. 
by  the  clerk,  345,  348  A. 
by  a  jury,  345, 350  d^  e,f, 
contingently,  371  (2. 
separate,  370  t,  371  a,  e. 
after  jodgment  on  iasoe  of  law,  383. 
to  defendant,  373. 

defendant  may  appear  on,  to  mitigate  damages,  346  d. 
under  general  road  law,  597  d. 
See  Damage*, 
ASSIGNEE  of  thing  in  action^  may  sue  in  his  own  name,  95. 

takes  subject  to  right  of  set-off^  98. 
is  liable  for  costs,  98  A,  508. 
may  be  attached  for  costs,  568. 
admissions  bv  assignor,  evidence  against,  98/ 
may  issue  attachment,  328  d, 
pending  an  action  may  be  sobstituted  as  plaintiff,  in  lieu  of 

assignor,  113,  114,/,^,  A,  115  a. 
complaint  by,  167. 
of  judgment,  may  institute  supplementary  proceediags,  447  6. 

may  haye  an  action  in  nature  of  a  eei.fa.  to  recover,  619  6. 
ASSIGNMENT  of  thing  in  action^  what  not  aliowed,  95  a,  96  a,  k, 

what  allowed,  96. 
not  to  abate  the  action,  113. 
how  alleged  in  pleading,  167. 
to  receiver t  when  necessary,  &9  e,  6,  a,  458  e,/,  g. 
of  real  eetate^  to  receivers  under  orders  of  the  late  court  of 
chancery,  460  e. 
ASSIGNOR  of  thing  in  action^  who  is,  585,  586. 

examination  of,  as  a  witness,  581,  582  b  to/. 

called  by  plaintiff,  how  made  defendant's  witness,  586  b, 

testimony  of,  to  be  received  with  doubt,  587  e. 

how  to  be  offered  as  a  witness,  587  d. 

notioe  of  examination  of,  when  necessary,  587  e. 

its  form,  587/ 
admissions  of,  evidence  against  bis  assignee,  96/ 

ATTACHMENT,  provisions  of  Revised  Statutes  not  abrogated,  326  e. 

law  relating  to,  to  be  liberally  construed  in  favor  of  creditors,  323  c 

former  law,  how  affected  by  the  provisions  of  the  code,  325  e,  324  a. 

aolhorhEed  by  the  code  is  a  new  and  important  remedy,  324  d, 

is  for  the  benefit  of  the  individual  creditor  at  whose  instance  it  is 
issued,  324  d. 

is  the  proper  process  in  justices'  courts  against  non-residents.  70  g, 

at  instance  of  one  foreign  corporation  against  another,  324  L 

requisites  to  the  issuance  of,  324  d. 

superior  court  cannot  issue  against  property  of  non-reaidenti»  324  g^ 
325  a,  b,  327  g. 

setting  aside  does  not  affect  continuance  of  the  action  or  the  iisniDg  a 
new  attachment,  326  6. 

when  issued  at  suit  of  one  creditor,  any  other  creditor  may  be  admit- 
ted to  come  in  and  be  made  a  defendant  in  the  action,  32& 

in  what  actions  it  may  issue,  324 

at  what  stage  of  the  action  it  mayame,  325, 326  a,  b,  c. 

in  what  oases  it  may  issue,  327,  328. 

from  whom  to  be  obtained,  326. 
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ATTACHMBNT— coiiffiitted. 

is  it  proeeM?  325  e,  327  a. 

iHUAuce  of,  ]■  comraeocement  of  action,  324  e. 

may  iarae  apunst  one  or  more  of  several  defendants,  327  f;  /,  323  d. 

may  iasDe  at  soit  of  a  Don-resideot,  328  a,  e. 

may  issne  at  salt  of  one  not  a  citixen,  328. 

assJKoee  of  a  cause  of  action,  may  issoe,  328  d. 

affidavit  to  obtain ,  328  f,  g,  A,  i,j,  ib,  329  a. 

motion  to  set  aside,  329,  336  a. 

secarity  on  issuance  of,  330. 

to  whom  directed,  and  what  to  require,  331. 

seTcrai  may  issue  at  the  same  time  to  different  oounties,  331. 

how  executed,  331,  332. 

proceedings  on,  in  case  of  perishable  property  or  TeBaeb,  333. 

what  property  may  be  attached,  333. 

plaintiff  in,  may  prosecute  action  on  notes,  d^c,  attached,  335. 

how  executed  on  property  incapable  of  manual  delivery,  333. 

certificate  of  the  defendant's  interest  in  stock  of  corporation  to  be  fur- 
nished to  sheriff;  333. 

defendant  may  procure  discharge  of,  and  return  of  property,  on  giving 
undertaking,  336. 

undertakiog  of  the  defendant  on  such  diacharge  of  attachment,  336. 

return  of,  and  proceedings  thereon,  337. 

sheriff^s  fees  on,  337. 

issuing  is  not  a  stay  or  waiver  of  supplementary  proceedings,  328  e. 

how  satisfied,  on  judgment  for  the  plaiotiff*  in  the  action,  334. 

on  judgment  for  the  defendant,  the  bond  given  to  the  sheriff  oa  the 
attachment  to  be  delivered  to  the  defendant,  335. 

to  enforce  payment  ofcoete,  against  guardian  of  an  infant  plaintiff,  504. 

against  assignee  of  cause  of  an  action,  508. 

againat  next  friend,  104  li. 

for  disobeying  order  for  divoovery,  571  d, 

for  contempt,  for  disobedience  to  orders  in  supplementary  preeeed- 
ings,  464,  457  c,  d. 
may  be  returnable  at  chambers,  464. 
reference  to  be  made  to  Revised  Statutes  as  to  mode  in  whieh 

power  to  iasue  is  to  be  exercised,  464  s. 
may  be  granted  ex  parte,  464,  g, 
ATTORNEY,  regulation  as  to  admission  of,  to  practice,  655. 
means  attorney  at  law,  608  a. 
form  of  summons  against,  for  money  collected,  139/. 
complaint  by,  for  services,  176. 
reference  in  action  by,  to  recover  fees,  390/. 
agreement  as  to  compensation  to,  465  6. 

courts  will  revise,  466  «. 
when  liable  to  ari^t,  272,  274,  275. 

for  defendant's  costs,  472  a. 
cannot  be  bail,  284. 
not  liable  for  referees*  fees,  405  a. 
service  of  papers  in  cause  upon,  608,  611. 
may  be  aecurity  for  costs,  471  c. 
may  be  surety  on  appeal  ?  524  ff. 
retainer  oC  is  a  proceeding  in  the  action,  482  6. 
to  continue  on  appeal,  649. 

to  endorse  name  and  place  of  residence  on  papers,  656. 
agreement  by,  as  to  proceeding  in  action  to  be  in  writing,  or  enteied  oa 

minutely  666. 
duty  of,  to  act  as  guardian  ad  litem,  673. 
is  not  a  public  officer,  274  A. 
stipulation  of  client  is  binding  on,  667  c. 
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ATTORNEY— conttnttecl. 

may  inoe  execution  on  jastiee'e  jodgment,  after  transcript  filed,  69  L 
whea  he  may  verify  pleading,  223. 
form  of  Terification  by,  225. 
may  aabecribe  pleadings,  2)9. 
may  make  affidavit  to  prevent  inquest,  365  c. 
ATTORNEY  GENERAL,  acUons  by,  619  to  624. 

*  rrr^wr^^^^^^      ,  **'^®  *  prefercnco  on  calendar,  363  c. 

AUCTIONEER,  when  liable  to  be  arrested,  275  a. 

may  sue  without  joining  party  in  interest,  99  b, 

is  trustee  of  an  express  trust,  99  b. 


B. 

BAIL,  defendant  may  be  discharged  from  arrest  on,  284. 
amount  of,  2b3  e,  d» 
how  given,  284. 

who  cauDot  be,  284.  ' 

sheriff  bound  to  take,  284  d, 
surrender  of  defendant  in  exoneration  of,  284. 
may  arrest  defendant,  285. 
how  prooeeded  against,  285. 
how  exonerated,  286. 
notice  of,  to  plajntiff,  286. 

notice  of  non-acceptance  of,  or  exception,  by  plaintiff,  286. 
when  plaintiff  deemed  to  have  accepted,  266. 
notice  of  justification  of,  286. 
new,  notice  of  justification  of,  287. 
notice  of  justification  is  a  waiver  of  all  irregularity  iu  the  notice  of  exoeption. 

287  6. 
further  time  to  justify,  287  e. 
qualifications  of,  287. 
justification  of,  287. 
where  to  justify,  686. 
allowance  of,  288. 
rejecting,  288  e. 
deposit  in  lieu  of,  288. 
sheriff,  when  liable  as,  289. 
substituting  for  deposit,  289. 
liable  to  sheriff,  290. 
motion  to  reduce  amount  of,  290. 

BAILEE^  interest  o(  may  be  sold  on  execution,  432  a. 

BANK,  acoonnts  with,  how  kept,  685. 
orden  upon,  in  what  form,  685. 
BANKING  ASSOCIATIONS,    time  of  limitation   not  applicable    to   acUons 

agauist,92. 
agent  of,  when  liable  to  arrest,  272. 

BANK  NOTES,  time  of  limitation  not  applioablo  to  actions  upon,  99. 

BAPTISTS,  407.    See  Saturday, 

BATTERY.    See  Aeeault, 

BELOW.    See  Court  below, 

BILL  OF  EXCEPTIONS.    See  Exeeptione. 

BILL  OF  EXCHANGE.    See  BUU  and  NoUe. 
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BILL  OF  PARTICULARS,  oonrt  may  order  either  party  to  ddiTer,  QOB. 

delirery  of,  how  enlbroedt  228  h. 
See  Aeeount. 
BILLS  AND  NOTES,  complaint  in  action  on,  16a 

anawer  in  action  on,  201»  210  g,  211  d,  218  a,  214  e. 

judgment  againat  the  aeveral  paitiea  to,  154  e. 

inqneat  in  action  againat  the  aoTeral  partiea  to,  367  L 

affidavit  of  merila  in  action  against  the  Beveral  parties  to,  365  i. 

coats  of  aeveral  actiona  on,  473. 

partiea  to  actions  opon,  112. 

the  aeveral  partiea  to,  though  aned  in  one  action,  are  not  thereby 
made  jointly  liable,  112  a. 

put  in  circulation  aa  money  by  moneyed  corporationa^  92. 

plaintiff  in  action  on,  need  not  have  actual  poaaeasion  of,  97/. 

poasossion  is  evidence  of  title  to,  97  j. 

provisions  as  to  assignment  not  to  apply  to  tranafer  of,  98. 

to  execnton  for  debt  due  decedent,  bow  aued  on,  100  c. 

action  or  defence  npon,  how  pleaded,  235,  240. 

m  endoiaer  of  an  aasignor  of  thing  in  action  7  585,  586. 
BOATS.    See  Ownert. 

BOND,  aetunu  on,  justice  of  the  peace  haa  jurisdiction  in  oertaini  55. 
costs  of  several  actiona  on  aame  bond,  473. 

complaint  on,  171. 

executed  before  July  1, 1848,  judgment  on,  614. 

for  security  far  eotU^  471  a,  6. 

of  indemnity  to  sheriff,  432  j, 

taken  in  name  of  the  people,  parties  to  action  ou,  99  c. 

See  Injunction  Bond,  Official  Bond,  Surety  Bond,  Undertaking. 
BOOKS,  clerk  to  keep  cerUin,  416,  656. 

See  Discovery,  Inspection,  Judgment  Book,  Production. 
BROKER,  when  liable  to  arrest,  272. 

BROOKLYN,  city  court  of,  sUtutes  relating  to,  46  n. 

appeal  from  decisions  of,  47. 
municipal  court  of,  abolished,  46  n. 
BUFFALO,  recorder's  court  of,  statutes  relating  to,  46>. 

BUILDING  SOCIETY,  sharea  in,  exempt  from  execution,  469  >. 

BURIAL  GROUND,  exempt  from  execution,  439/ 

BUSINESS  out  of  court,  judges  may  tranaact,  38. 

See  Judge  at  chambers. 
BY  LAW,  of  city  corporation,  action  npon,  may  be  broBght  in  diatrict  or  jortee'i 

court  of  a  city,  74,  76. 


C. 

CALENDAR,  tuprems  court,  when  clerk  to  entor  cauae  on,  860. 

oidar  of  diapoatng  of  iasues  on,  363. 

action  by  attorney  general  to  have  preference  on,  363  c 

certain  actiona  against  oorporationa  to  have  pnferenaa  oa,  3fi3 1. 

issues  of  law  to  have  preference  on,  863/.  369. 

criminal  oaaea  to  have  preference  on,  665. 

when  cauae  b  neeeasarily  on,  307  c. 

when  cause  may  be  atruck  from,  664,  665. 
in  New  York  common  pleaa,  T07, 710. 
in  the  auperior  oouit,  7(K>,  706. 
in  the  fifst  district,  363  i,  646. 


CALBNDARr-eontmiierf. 

takiDf  djsmitial  of  oomplainf  without  pottiogf  OatkBO  oil,  363  a. 
ofetnurt  of  appeaU,  dierk  to  make,  651. 

to  be  printed,  andoopiet  delivered  to  jndg«t,  651. 

mles  6,  10, 12,  and  20,  with  notice  that  14  oopiM  of  oa^er  a&d 

points  are  required,  to  be  printed  on,  653. 
criminal  cases  to  have  a  preference  on,  652. 
how  regulated,  30. 

when  motion  affectittg',  not  ^nted  of  conrM,  597^'. 
calling  of,  653. 
exchange  of  causes  on,  653. 
striking  cause  from,  by  consent.  653; 
for  general  term  of  tupreme  court,  clerk  to  prepare  itnd  pHnt,  666. 
appeals  how  placed  on,  666. 
other  cases,  how  placed  on,  666. 

certiorari  to  removo  interlocutory  proceeding  to  have  a  pref- 
erence on,  668. 
putting  caose  on  is  s  waiver  of  order  for  secnrity  for  costs, 
•  471  j. 

CARRIER.     See  Common  Carrier§. 
CASB,  on  trial  of  question  of  fact  by  the  court,  381. 

after  trial  by  court  or  referet^  or  to  »et  ande  nonsutl,  di»mi9Mi  of  com- 
plaint, or  verdict, 
wnen  to  be  served,  659. 
amendments  to,  659. 
settlement  ol^  659. 
lines  of,  to  be  numbered,  659. 
when  considered  waived,  660. 
to  be  filed,  660. 

turning  into  exception,  403  a,  660,  704 
to  be  printed,  665. 

order  for  time  to  make^  not  a  stay  of  proceedings,  604  e. 
judge  at  chambers  may  extend  time  to  make,  S)4  c. 
not  necessary  on  a  cause  reserved  for  argument,  664. 
agreed  on  by  the  parties,  552. 
not  provided  for  by  the  code  or  the  mles,  635, 687. 
CATTLE  distrained  doing  damage,  provisions  of  Revised  Statutes  as  to,  not  re- 
pealed, 637. 
CAUSE  OF  ACTION,  where  does  it  arise  ?  120  e,  121  a,  b. 

when  it  accrues  on  a  current  account,  87,  88  a. 
what  may  be  joined,  243,  249. 
when  only  one  existi,  it  should  not  be  made  the  subject  of  several 

statements  or  counts  in  the  complaint,  233  a. 
when  to  be  numbered,  687. 
splitting  or  dividing  of,  56  b. 
amending  statement  of,  262  e,  264. 
CERTIFICATE  ofoervice  oftummono  by  the  ekeriff,  to  be  proof  of  service,  155. 

not  conclusive,  156  c 
to  state  time  and  plaoe  of  service,  155. 
to  refer  to  canse,  and  that  the  summoos  served  was  in 

such  cause,  156  a. 
in  a  foreign  state,  166  b. 
of  aerviee  of  notice  of  no  personal  olaim,  142/. 
to  warrant  appeal  from  inferior  to  supreme  ooort,526. 
to  enable  parties  to  appeal  from  order  on  •  point  of  practice,  709. 
of  good  moral  character  of  applioants  for  admission  to  practice  as 

attorneys,  655. 
of  defendant's  interest  in  righti  and  shares  of  eorporvtkms,  333. 
that  title  came  in  question  on  trial,  472,  63. 
that  no  return  filed  in  conrt  of  appeals,  648. 
of  referee  that  case  is  one  proper  for  an  allowance,  492  d,  e, 
493  a,  506  a. 
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of  referee  that  prodnotion  of  doonmenti  is  neeeHary,  570  e, 
of  eheriff  on  oale  of  real  estate,  434  a,  b. 
of  depodt  iu  liea  of  bail,  288, 289. 
CERTIFIED  eopUt  of  jadgment  roll  and  notice  of  appeal  to  be  retnnad  to  coart 

of  appeals,  646, 515. 
CERTIORARI,  return  to,  when  a  nullity,  544  a. 

proTisions  as  to  appeals  from  justice's  couls,  substituted  for,  539  a. 

in  certain  oases,  not  affected  by  the  code,  €37. 

to  remove  interlooutoiy  proceedings,  hearing  of,  to  be  preferred  on 

calendar,  668i 
common  law,  cannot  be  granted  at  diambers,  38  g. 
CHAMBERLAIN,  is  an  officer  of  the  court,  455/. 

CHAMBERS,  judge  at,  does  not  act  as  a  court,  38  d, 

oistinotion  between  chamber  and  term  duties  retained,  38  d, 

orders  at,  how  vacated  or  modified,  512. 

appeal  from  order  at,  is  a  motion,  502  d. 

in  common  plees,  709. 

what  judge  to  sit  at,  in  superior  court,  704.  * 

See  Judge  at  Chamberg. 
CHAMPERTY,  are  laws  relating  to^  repealed  ?  466  a. 

CHANGE  of  name,  effect  of  on  action  pending,  267  e. 
of  place  of  trialf  123. 

when  the  county  designated  as  the  place  of  trial  is  not  the  proper 

county,  123. 
when  there  is  reason  to  believe'  an  impartial  trial  cannot  hf 

had,  128. 
for  the  convenience  of  witnesses,  and  to  promote  the  eodi  of 

justice,  128. 
motion  for,  when  to  be  made,  128, 129. 
staying  proceeding  for  purposes  of  motion,  128. 
revoking  order  to  stay  proceedings,  129. 
opposing  motion  for,  130. 
eff»ct  of,  133  e. 

plaintiff  may  change  by  amendment,  T28  d,  259  dL 
transfer  of  papers  on,  order  for,  655. 
CHARACTER,  several  causes  of  action  for  injuries  to,  may  be  joined  in  one  com- 
plaint, 243,  244  g. 
certificate  of,  655. 
CHARGING  in  execution,  247  t. 

CHARTER  of  city  corporation,  action  on, 

in  diftrict  or  justice's  courts,  74,  76. 
of  New  York  city,  how  proved,  614  c. 
CHATTELS.    See  Ooode  and  ChatUle. 

CHECK,  complaint  in  action  on,  170  d, 

CHILDREN,  euetody  o/ common  pleas,  no  jurisdiction  as  to,  46  e, 
illegitimate  ;  mother  is  natural  guardian  of,  108  a. 
See  Infant. 
CHOSE  IN  ACTION.    See  Thing  in  Action. 

CIRCUIT,  issues  of  fact  in  the  supreme  court,  when  the  trial  is  by  jury,  to  be  U'te6 
at,  in  other  oases  at  the  circuit  or  special  term,  359,  661. 
issues  of  law  to  be  tried  at  circuit  or  special  term,  359. 
number  of  counsel  to  examine  witnesses  and  sum  up  at,  limited,  659. 
what  steps  may  be  taken  at,  33  A. 
motion  at,  in  a  cause  passed,  413  k, 
costs  of,  485. 
eourto,  statutes  as  to,  repealed,  32. 

times  and  places,  Ac,  of  holding,  691,  35. 
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jurisdiction  of,  33  g,  366  b. 
extraordioary  terms  of,  36. 
may  be  adjourned  by  entry  on  the  minutes,  37. 
jury  may  be  drawn  for  an  adjonroed  circuit,  37. 
notice  of  trial  may  be  given  for  adjourned,  37. 
inability  of  jndge  to  hold,  37  b,  38. 
rooms  for  holding,  36. 
CITY  AUTHORITIES,  oosts  in  suits  by,  477  e, 

CITY  COURTS.    See  Courtg,  Brooklyn  City  Courts. 

CIVIL  ACTION  defined,  19. 

form  of,  78. 

time  for  commencing,  81. 

parties  to,  94. 

place  of  trial  of,  120. 

manner  of  commencing,  134. 

pleadings  in,  158. 

provisional  remedies,  270. 

trial  and  judgment,  343. 

execution  of  judgment,  430. 

oosts  in,  465. 

appeal,  511. 

miscellaneous  proceedings  in,  .'i52. 

in  particular  cases,  616. 

existing,  630, 639. 

general  provisions  as  to,  6.33. 

in  first  district,  645. 

See  Action, 
CLAIM,  against  deceased  person,  costs  of  proceedings  on,  504. 
perianal^  notice  of  having  none,  142. 
See  Amount,  Bill  of  Partieularg,  Demand, 

CLAIM  AND  DELIVERY  of  pergonal  property ^  provisions  of  code  as  to,  a  substi> 

tute  for  the  action  of  replevin,  296  a. 

in  proceedings  for  the  claim  and  delivery  of  personal  prop- 
erty the  former  practioe  is  in  force  in  many  respects,  296  e. 

discontinuance  of  action  for,  when  and  on  what  terms,  296  e, 
509  A. 

an  action  for  an  injury  by  force  to  personal  property,  and  an 
action  to  recover  possession  of  personal  property,  are  sub- 
stantially  different  actions,  297  e. 

delivery  of  personal  property,  when  it  may  be  claimed, 
296,  297. 

requisites  of  affidavit  to  obtain  delivery,  297,  298. 

irregularity  in  affidavit  to  obtain  delivery,  how  waived,  298  r. 

requisition  to  sheriff  to  take  and  deliver  the  property*  298. 

undertaking  with  sureties  on  the  part  of  the  plaintiff* for  re- 
turn of  the  property,  299. 

undertaking  cannot  be  dispensed  with,  299  e, 

defendant  may  except  to  plaintifiTs  sureties,  299. 

when  defendant  deemed  (o  have  waived  exception  to  plain- 
tiff^s  sureties,  299. 

plaintiff^s  sureties,  when  and  how  to  justify,  300. 

effect  of  plaintiO^s  sureties  omitting  tu  >ustify,  300  b. 

when  sheriff*  responsible  for  sufficiency  of  plaintiff^s  sureties, 
300. 

when  defendant  cannot  reclaim  the  property  taken,  300. 

when  defendant  entitled  to  a  re-delivery  of  the  property 
*      taken,  301. 

defendant  to  give  undertaking  with  sureties,  301. 

when  property  taken  is  to  be  delivered  to  plaintiff",  301. 

47 
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CLAIM  AND  DELIVERY— conftfitied. 

defeDdant'*  Bnretiea,  when  and  how  to  jnstify,  301. 
when  sheriff  responsible  for  defendant's  sureties,  SOL 
qnalifioation  and  jastiBcation  of  sareties  same  as  oo  arrest,  301. 
property,  how  taken  when  concealed  in  any  bniMinf  or  in- 

closure,  301. 
doty  of  sheriff  as  to  keeping  and  deliyering  property  taken, 

302. 
property,  how  kept,  302. 
sheriff's  fees  and  expenses,  302. 
claim  of  property  takeo  by  third  party,  304. 
notice  and  affidavit,  and  proceedings  thereon  to  be  filed,  304. 
.  answer  in  action  for,  207  h. 
verdict  on,  368. 
CLAIMS  to  real  property ^  allowance  in  addition  to  costs  in  proceedings  to  deter- 
mine, 488,  488  6. 
within  what  time  to  be  made,  81. 
See  Advem  Claim. 
CLERK,  is  an  officer  of  the  court,  455/. 
the  word  defioed,  634. 

the  words  party  or  attorney  do  not  include,  607  e, 
duty  o/^  on  receipt  of  note  of  issue,  360. 
to  keep  a  judgment  book,  416. 

other  books,  656. 
to  make  up  judgment  roll,  417,  417  e. 
to  compute  interest  on  verdict  or  report  of  referee,  494. 
to  enter  judgment  in  conformity  with  verdict,  369/,  37S. 
not  bound  to  pay  postage  on  letter  containing  process,  dbc,  430  c 
to  transmit  papers  to  appellate  court,  515,  648. 
may  refuse  to  receive  his  fee  for  entering  judgment,  499  g, 
service  on,  for  the  party,  610. 

to  enter  name  of  counsel  taking  order,  &0.,  by  default,  663. 
his  duty  on  entry  of  judgment  by  confession,  560. 
party  not  to  snffer  for  erroii  or  omission  of,  252  i(,  561  a,  6. 
of  court  of  oppealt,  to  give  certificate  of  no  return  filed,  648. 
to  make  calendar  of  causes,  651. 
copies  of  case  and  points  to  be  delivered  to,  651. 
how  to  dispose  of  cases  and  points  delivered  to,  651. 
notice  of  argument  to  be  furnished  to,  651. 

may  strike  causes  from  the  calendar  in  certain  cases,  by  consent,  653. 
to  keep  a  memorandum  of  causes  exchanged  and  passed  on  the  ealea- 

dar,  653. 
to  sign  remittitur,  652. 
of  New  York  common  pleoo^  when  not  to  enter  cause  on  the  calendar,  705. 
in  diotriet  eourte,  may  take  affidavits  and  administer  oaths,  74  e. 
fee§  of,  on  trial,  498. 

on  entry  of  judgment,  498. 
for  copies  of  papers,  498. 
for  filing  transoripti,  419  cL 
CODE.    See  Act. 

CO-DBFEND  ANT,  when  he  may  be  examined  as  a  witness,  577  to  580. 
discharge  of,  to  make  a  witness,  579  /. 
answer  of  one,  not  binding  on  the  other,  251  b,  407  6. 
See  Defendant. 
COMMENCING  ACTION,  manner  of,  134. 

when  deemed  commenced,  89,  324  c. 
time  for,  80. 
-,^^...  See  Limitation  of  aetiono.  Time  for  commeneing  aetioM. 

COMMISSION  OF  LUNACY,  superior  court  will  not  issue,  45  b. 

fees  on  executing,  676. 
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COMMISSION,  examtDation  of  witneases  and  parties  on,  588. 

in  what  casea,  588. 
motion  for,  when  and  how  made,  580. 
Btay  of  prooeediogs  on,  590. 
commitaioners,  590. 

interrogatoriea  and  direotions  for  return  of,  590. 
form  of,  590. 

execution  and  retarn  of,  591. 
teeondf  when  may  iasne,  593. 
amending  commiBBioners'  return,  593. 
marina  coart  may  isBue,  72  g^  588  c. 
eo9t$  of,  in  justice's  oonrt,  70  h. 
COMMISSIONERS  of  common  schools,  j 

of  highways,  >  may  sue  in  official  capacity,  99  /. 

of  loans,  ) 

of  highways  of  different  towns  cannot  unite  as  plaintiffii,  108  d. 
proceedings  by,  not  to  be  stayed  by  injunction, 
•  310  d, 

appeals  from  determination  of,  to  oonnty  court,  41. 

COMMITnSE  of  lunatic  and  habitual  drunkard,  action  by  and  against,  100  e,/,  g, 
complaint  againat,  what  to  state,  171. 
not  to  be  sued  except  by  leave  of  the  court,  171. 
COMMON  CARRIERS^  form  of  summons  in  action  against,  138. 

complaint  against,  what  It  should  state,  171. 
judgment  on  failure  to  answer  in  actions  against,  how  entered, 
347  b,  c.  d.  e. 
COMMON  INFORMER    See  Informer. 

COMMON  LAW,  a  rule  of  construction  of,  not  to  apply  to  code,  634. 
of  other  States  and  countries,  how  proved,  614.  * 

COMMON  PLEAS,  for  the  city  and  county  of  New  York,  jurisdiction  of,  43, 

46  6,  c,  d,  e,  /. 
power  of,  to  order  production  of  documenti^  567  a, 
removal  of  causes  from,  to  supreme  court,  41. 
may  review  judgments  cf  marine  and  justices'  courts,  50. 
terms  of,  50, 

general  terms  of,  by  whom  held,  50. 
special  terms,  by  whom  held,  50. 
judgment  on  appeal,  where  given,  50. 

at  general  term,  how  pronounced,  50. 
rehearing  of  appeal  to,  50. 
judges  of,  to  receive  no  fees,  50. 
statutory  provisions  relating  to,  46  /. 
has  jurisdiction  of  judgments  on  recognizances,  46  e, 
has  no  jurisdiction  as  to  custody  of  children  pending  snit 

for  a  divorce,  46  e, 
voluntary  appearance  gives  jurisdiction,  46  6. 
when  justice's  judgment  to  be  deemed  a  judgment  of,  77. 
may  appoint  a  crier,  50. 
rules  of,  707. 
costs  abolished,  467  c 
COMPLAINT,  is  the  first  pleading  on  the  part  of  the  plaintiff.  159. 
defect  in,  supplied  by  allegations  in  answer,  265  g. 
requisitetof  ordinarily,  159. 

where  previous  action  in  justice's  court,  and  discontinued  by 

reason  of  title  coming  in  question,  261  c, 
as  to  statement  of  parties'  names,  159  6. 

county  of  trial,  159  c,  if,  160  a,  b. 
name  of  court,  160  c.  a 

how  far  to  correspond  with  summons,  160  e,/,  161  «,  6,  411  6. 
to  contain  only  one  count  for  each  cause  of  action,  168. 
as  to  what  facts  are  to  be  stated,  161. 
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COMPLAINT,  requmtet  of-^eontinutd. 

w  to  how  facts  are  to  be  stated,  165. 
as  to  alleging  aarignment  of  eaaae  of  actioQ,  167. 
as  to  statement  of  statutory  reqairemeDts,  166. 
in  tbe  following  actions : 

for  assanit,  168. 

by  asaignee  of  cawe  of  actiou,  167. 

on  bills,  notes,  and  checks,  1^,  182  c.  S35. 

on  bonds,  171. 

against  committee  of  habitual  drunkard,  171. 

against  common  carrier,  171. 

by  corporation,  172. 

on  covenant,  17S. 

in  nature  of  a  creditor's  bill,  172. 

for  dower,  173. 

of  ejectment,  173,  247  e. 

by  and  against  executors  and  administratois,  173, 247  d. 

for  false  imprisonment,  173. 

by  foreign  coiporation,  173.  * 

for  goods  sold,  173,  166  d,  233  6. 

on  insurance  policy,  174. 

for  breach  of  promise  of  marriage,  174. 

for  money  had  and  receired,  174, 166  r,  233  h, 

for  money  lent  and  money  paid,  174,  166  c,  5S33  6. 

for  partition,  247  r. 

for  penalties,  174. 

for  personal  property,  175,  161  6, 182^. 

by  receiver,  175. 

for  slander,  175,  240, 244  g,  230  /. 

for  slander  of  title,  175. 

on  special  contract,  175. 

on  statute,  176. 

against  stockholders  of  corporations,  176. 

of  troTsr,  176. 

for  use  and  occupation,  176. 

for  work  and  labor  as  attorney,  176. 
prayer  for  relief  in,  177. 
sufficiency  of,  may  be  considered  on  demurrer  to  answer,  2]  8  g, 

184  iL 
nerviee  o ,  need  not  be  served  with  summons,  140. 
demand  of  copy  of,  140,  141,  411  a. 
only  one  copy  need  be  served  on  the  same  attorney,  140. 
when  copy  to  be  served  after  demand,  140,  411  a. 
when  to  be  served  after  order  for  discovery  of  books,  &«.,  658. 
order  for  further  time  to  serve  copy  of,  may  be  obtained,  141  g. 
when  such  order  cannot  be  made  ex  p^rte^  141  A. 
motion  for  judgment  for  not  serving  copy,-  when  and  where  to 

be  made,  141  i,  412  a. 
after  notice  of  no  personal  claim,  copy  need  not  be  served,  oa- 

leM  demanded,  142. 
after  amendment,  186. 
filing  o/,hefore  publication  of  summons,  148. 

in  all  oases,  610 
di9mi§8al  o/,  for  not  serving  copy,  406,  411. 
for  not  filing  security  for  costs,  471  t. 
for  not  proceeding  to  trial,  406, 412. 

after  notice  of  trial  without  putting  cause  on  calendar  is  irregu- 
lar, 363  a. 
by  refereei^  385  A,  i. 

is  equivalent  to  a  nonsuit,  412  g-,  413  t,  400  g. 
is  a  judgment  for  want  of  prosecution,  499  i. 
di9e9very,  to  enable  pUiintiff  to  preparob  570  i 
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publication  of.  Dot  reqaired  when  leryice  by  publicatioQ,  151  <r. 
amendment  o/,  of  conrae,  at  any  time  within  twenty  days  after  eervice, 
256  e,  259/,  260  a. 

at  any  time  within  twenty  daya  of  lerTice  of  answer,  256  e. 

by  inserting  new  oansea  of  action,  256  A.  256 /to  k, 

by  striking  out  names  of  parties  7  258  gt  A,  259  a, 

as  to  place  of  trial,  259  d. 

as  to  circumstances  happening  alter  action  commenced,  259  e. 

after  demurrer,  259  g, 

by  order,  and  on  the  trial  as  to  amount  claimed,  261  a. 

as  to  name  of  plaintiff,  261  d. 

by  striking  out  a  defendant,  261  e. 

as  to  nature  of  action,  262  a,  b,  e. 

by  adding  a  new  cause  of  action,  262  d. 

by  inserting  name  of  next  friend,  263  A. 
eupplemental,  when  allowed,  268,  269. 
▼eriiication  of,  219. 
injuetices*  courte,  need  not  correspond  with  summons,  67  c. 

what  to  contain,  65,  67,  a,  b,  e,  d. 

See  Pleading. 

COMPROMISK     See  Offer. 

COMPUTATION  of  time.    See  Time. 

CONCEALED  DEBTORS,  jurisdiction  of  county  court  as  to,  41. 

CONCEALED  DEFENDANT,  attachment  against  the  property  of,  323. 

service  of  process  on,  by  publication,  147,  149. 
See  Attachment. 

CONCEALMENT,  to  avoid  eerviee  of  proeen,  what  is,  330  e. 

CONDITIONAL  DAMAGES,  371  rf. 

See  Damaget. 

CONDITIONAL  EXAMINATION,  district  courts  in  city  of  New  York  may  or- 
der, 74/. 
of  parties  and  witnesses,  594/. 

in  what  cases,  594  e,  573,  573  a,  6,  575  a. 

at  what  stage  of  the  action  to  be  applied  for,  594  d. 

time  for,  594  e. 

attendance  at,  how  compelled,  594  /. 

order  to  show  cause  why  it  should  not  be  bad,  594  g. 

proceedings  on,  594,  A,  t,  j,  A,  595  a. 

punishment  of  witness  for  failing  to  attend,  595  b. 

deposition   taken    on,  may  be  read  in  eridenoe, 

595  c,  A,  596  d. 
depoeition  on,  how  excluded,  595  d,  e, /,596a. 
effect  of  death  of  party  after,  596  c. 
COiNDl TIONAL  ORDER,  what  is,  487,  599  A,  t,  266  b. 

time  for  compliance  with,  666. 
CONDITION  PRECEDENT,  performance  of,  how  pleaded,  234. 

when  payment  of  costs  is  a,  266  6, 599  A,  t,  487. 
CONFESSION  of  judgment  toithout  action,  judgment  may  be  confessed  for  debt 

due,  or  contingent  liability,  555. 
statement  in  writing  and  form  thereof,  556. 
statement  to  be  filed  and  judgment  entered  thereon,  with 

$5  costs,  560. 
judgment  roll,  how  constituted,  560. 
execution  on  such  judgment,  560. 
execution  for  installment  of  such  judgment,  560. 
in  justice's  courts,  55,  56  6. 
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CONFLICTING  CLAIMS  to  real  property^  aotiou  tp  detdrniiDe,  687. 

plaoeoftrialof,  laO. 

allowance  in  addition  to  ooata  in  proceediagi  to 
detemune,  488  6. 
to  penonal  property  when  interpleader  allowed  on,  116. 
to  penonal  projperty,  304. 
CONSENT,  judgment  by,  58  e. 

jodgmeni  in  action  for  divorce  cannot  be  taken  by,  662,  679. 
See  AgTMWunt, 
CONSOLIDATE,  motion  to,  when  may  be  made,  249  d. 

plaintiff  may  make,  350  h, 
CONSOLIDATING  ACTIONS  on  policy  of  inmirance,  249  k, 

generally,  249,  250. 
CONSTABLE,  action  againat,  to  be  within  two  year%  87. 

CONSTRUCTION  ofwill,  ^e^  allowance  in  action  for,  488. 

of  pleading!,  239. 

of  code,  634. 
CONSTRUCTIVE  NOTICE^  when  ootice  of  lU  pendeM  k,  143. 

CONSUL,  when  he  moat  plead  hii  privilege,  188/ 

CONTEMPT,  proyisioDf  of  reviMd  sUtotea  as  to,  not  repealed,  637. 

in  not  applying  property  in  diacbarge  of  execution,  457  c,  d, 

in  disobeying  order  in  auppleroentary  proceedings  generally,  464. 

provisions  as  to  arrest  and  bail,  do  not  apply  to  proceedings  for  oos- 

tempt,  271. 
referee  cannot  punish  for,  386  d. 

CONTINGENT  DAMAGES,  371  d.    See  Bamagea. 

CONTINUANCE  OF  ACTION,  by  assignee  or  lepresenUtive,  «kc,  113. 

CONTRACT,  aetiofu  en,  within  what  time  to  be  commenced,  86. 

every  action  for  breach  of,  is  an  action  for  damages.  414  ^. 

action  on,  after  waiver  of  tort,  158  e. 

is  action  against  common  carrier  for  loas  of  goods  an  action 

on  ?  138  a,  6,  c,  e,  139  a,  347  6,  c,  d,  e. 
evidence  of  new,  or  continuing,  must  be  in  writing,  93. 
and  tort  distinction  between,  still  exists,  262  a, 
spectoZ,  complaint  on,  175. 
See  Performance. 

CONTROVERSY,  See  Submitting  controverey  without  action,  553. 

CO-PLAINTIFF,  examination  of,  as  a  witness,  577  to  580. 

COPY  of  a  paper  or  pleading  may  be  substituted  for  a  lost  original,  614. 

when  court  may  give  leave  for  copy  to  be  taken  of  documents  in  posssusiun  of 

opposite  party,  565. 
of  pUadingo,  ^e.,  to  be  fumiohed  to  court. 
on  jury  trial,  368. 
on  case  reserved,  664. 
on  argument  on  special  verdict,  664. 

of  demurrer,  664 
by  whom  to  be  furnished,  664. 
on  appeal  to  general  term,  664. 

to  court  of  appeals,  651. 
from  surrogate,  683. 
not  required  in  mortgage  and  partition  cases,  664. 
not  required  on  appeals  from  justioe^s  court,  544. 
on  case  agreed  on,  665. 
CORONER,  when  sheriff  is  a  party,  to  act  in  place  of  sheriff,  612. 
provisions  of  act  relating  to  sheriflb  to  apply  to,  612. 
action  against,  to  be  within  two  years,  87. 
CORPORATION,  towns  and  counties  are,  58  «,  6. 

may  sue  and  be  sued  in  justice's  court,  and  city  court  of  Brook- 
lyn, 47,  57  J. 
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complaint  in  aoUon  by,  172. 

procen  against,  from  jostioe's  courts,  58  i. 

service  of  process  on,  provisions  of  the  code  applied  to  justice's 

courts,  67. 
Bervice  of  summons  on,  143. 
not  to  set  up  defence  of  usury,  203  d, 
who  is  a  managing  agent  of,  144  h. 
injunction  to  suspend  bnmness  of,  318. 
superior  court,  New  York  common  pleas,  mayor's  courts  of  cities, 

and  recorder's  courts  of  eities,  have  jurisdiction  of,  44. 
provisions  of  revised  statutes  as  to,  not  affected  by  code,  637. 
actions  against,  in  the  name  of  the  attorney  general,  619,  624. 
interest  in,  may  be  sold  under  attachment,  333. 
judgment  of  forfeiture  aoainst,  623. 
parties  to  actions  by  cremtors  of,  108  e. 
answer  to  action  by,  197  a. 
rule  applicable  to' pleadings  by,  203  g, 
proceedings  supplementary  to  execution  cannot  be  instituted  against, 

444  6. 
may  be  examined,  as  to  property  of  a  judgment-debtor,  454. 
bow  examined,  as  to  property  of  a  judgment-debtor,  455. 
See  Attachment^  Foreign  CorporalionSy  Quo  Warranto^  ReligUut 

Corporations,  Scire  faciaa. 

COSTS,  all  statutes,  roles,  (fcc,  as  to  costs  or  fees  of  attorneys,  solicitors,  or  coun- 
sel repealed,  465,  465  a. 
amount  of,  to  be  regulated  by  agreement  between  the  parties,  465,  465  6. 
certain  allowances  to  prevailing  party,  called  costs,  465. 
in  suits  pending  on  the  1st  of  July,  1848,  466,  476  r. 
doublet  if  they  may  be  allowed,  467. 
Ire62e,  if  they  may  be  allowed,  468. 
common  pleas,  abolished,  467. 
distinction  between,  and  disbursements,  477,/. 
security  for,  468.    See  Security  for  cost: 
to  plaintiff  of  coufm,  472. 

not  to  exceed  amount  of  damages,  472. 
in  several  actions  on  one  instrumeut,  472. 
In  foreclosure  suits,  488,  489  /. 
to  defendant,  478. 

to  either  party  in  discretion  of  the  court,  478. 
amount  of,  480. 

interest  in  addition  to,  494.  • 

allowance  in  addition  to,  487,  494.    See  Allowance, 
how  inserted  in  judgment,  495. 
in  action  in  name  of  the  people,  507,  508. 
against  an  infant  plaintiff,  504. 
on  a  settlement,  508. 
on  a  discontinuance,  509  e,k^l 

in  justice's  court  by  reason  of  answer  of  title,  62,  63. 
in  action  after  discontinuance  In  justice's  court  by  reason  of  answer  of 

title,  63. 
in  action  by  or  against  a  receiver,  506  g. 

an  executor,  or  administrator,  trustee  of  an  express 
trust,  or  a  person  exprenly  authorized  by  statute  to 
sue,  478  6,  504. 
on  claim  against  a  deceased  person,  referred  pursuant  to  the  provisions  of  the 

revised  statutes,  504 
in  action  to  recover  dower,  481. 
on  sale  of  real  property  of  infant,  676. 
on  confession  of  judgment  without  action,  560. 
on  submitting  controversy  without  action,  553. 
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referee  may  pan  on  qaestion  of,  386  m,  387  a. 

■et  off  of,  550. 

after  offer  of  defendant  to  compromise,  or  to  liquidate  damagai,  561,  564. 

after  notice  of  no  personal  claim,  142« 

on  appeal,  481, 544,  549, 550. 

from  surrogate,  507  e,  600  d. 

in  a  speoial  proceedinf^,  507,  529  /. 
assignee  when  liable  for,  98  t,  508. 
attorney  when  liable  for,  468,  472  a. 
next  friend  when  liable  for,  104  d. 
party  in  interest  liable  for,  508. 
interloeutory,  on  postponement  of  trial,  500. 
on  motion,  500,  502,  597  k 
on  order  by  default,  502. 
for  discovery,  571  6,  c. 
payment  of,  how  enforced,  503. 
in  supplementary  proceedings,  463. 
in  marine  court,  72. 
in  justice's  court,  70  A. 
payment  of,  a  oondiUon  precedent,  487,  266  6,  599  A,  j. 

COUNSELLOR,  when  liable  to  arrest,  272,  274, 275. 
cannot  be  bail,  284 

to  endorse  papers  on  taking  a  de&ult,  663. 
fees  of,  statutes  regulating,  repealed,  465. 
agreements  as  to  compensation,  465  6. 

only  one  on  each  side  to  be  heard  on  appeals  to  courts  of  appeals,  652. 
admission  and  examination  of,  655. 
number  of,  on  trial  of  issues  of  fact,  659. 

on  hearing  at  general  term,  659. 
advice  of,  how  sworn  to,  666. 
to  stand  to  examine  witness,  659. 

COUNTER-CLAIM,  defendant  may  set  up  in  answer,  189, 199. 

what  may  be  set  up  as,  204, 208,  209,  210. 

meaning  of  the  term,  207  Jr,  20a 

seyeral  may  be  set  np,  204. 

defendant  is  not  obliged  to  set  it  up,  204  a. 

where  several  set  up  they  are  to  be  separately  stated,  204. 

may  It  be  met  by  a.  in  the  reply  ?  216  t. 

reply  on  demurrer  to,  215. 

discontinuance  after,  509  k,  I. 
COUNTERMAND  of  notice  of  trial,  362  i. 

of  notice  of  motion,  597  A. 

of  execution  after  levy,  421  h, 

COUNTIES  are  corporations,  58. 

COUNTY  CHARGE,  sheriff's  expenaes  for  providing  rooms,  &c.,  to  be,  31, 39. 

COUNTY  COURTS,  existing  provisions  of  law  as  to,  repealed,  39. 

pending  anils  not  affected  by  repeal  of  existing  law,  39. 

jurisdiction  of,  39,  42  e. 

jurisdiction  as  to  jail  liberties,  39  e, 

how  composed  before  the  code,  39  6. 

equity  jurisdiction  of,  39  d. 

no  original  civil  jurisdiction,  except  in  cases  prescribed,  39. 

exclusive  power  to  review  justice's  judgments  on  appeal,  40. 

provisions  conferring  jurisdiction  on,  are  constitnttonal,  41  s.  It. 

judgment  of,  when  void, 41  e. 

proceedings  in,  should  show  jurisdiction  on  their  face,  42  s,  h. 

when  open,  42. 

terms  o^  42. 

jurors  in,  42. 
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general  terma  of,  and  conrts  of  aessions  may  be  held  togelher,  42. 

action  raay  be  bronght  in,  after  action  dieeontinned  in  jutloe's 
court  by  reason  of  title  coming  in  question,  63. 

issues  of  fact  in,  joined  before  July,  1848,  how  tried,  632. 

terms  of,  may  be  adjourned  by  an  entry  on  the  minutes,  37. 

causes  may  bis  noticed  for  trial  at  adjourned  county  court*  37. 

juries  may  be  drawn  for  adjourned  county  court,  37. 

of  Kings  and  Erie  counties^  exception  as  to,  41. 

suits  pending  in  mayor's  and  recorder's  courts  may  be  transferred 
to,  42  d. 

suits  in,  may  be  transferred  to  supreme  court,  in  case  judge  in- 
terested, dLc.,  42  c. 

have  jurisdiction  of  appeals  in  summary  proceedings  to  recover 
possession  of  land,  42  «. 

COUNTY  JUDGE,  order  by,  599,  601  c.  d. 

has  power  of  a  judge  at  chambers,  602. 

power  of,  603  b, 

may  acts  of,  extend  beyond  his  county,  603  d,  e, 

orders  of,  how  reviewed,  603  g, 

may  enlarge  time  for  taking  proceedings  in  the  action,  604,  603  ^,  A. 

COUNTY  OFFICERS,  may  be  sued  in  justice's  courts,  57^'. 

may  sue  in  official  capacity,  99  «. 

COUNTY  TREASURERS,  moneys  to  be  paid  to,  685. 

accounts  of,  how  to  be  kept,  685. 
to  make  an  annual  report,  685. 
reference  to  examine  his  accounts,  685. 
COURT,  meaning  of  the  term,  the  court,  601  6. 

and  chamber  business,  distinction  between  retained,  38  d, 

may  pass  on  value  of  property  to  determine  amount  of  allowance,  369  e. 

below,  what  is,  on  appeal,  525  a. 

return  from,  appellant  to  procure,  648. 
return  by  clerk  of,  515,  648. 

attorneys  and  guardians  in,  to  be  deemed  such  in  court  of  appeals,  649. 
trial  by,  378.     See  Trial  by  the  Court, 
of  appeaU.  jurisdiction  of,  22. 

additional  jurisdiction  of,  23  e,/. 
appeals  to,  24^  519. 
cases  where  no  appeal  lies  to,  24. 
an  appeal  lies  to,  28. 
power  of,  28. 

when  it  will  not  reverse  a  judgment,  289. 
when  it  may  remit  proceedings  to  court  below,  28  A. 
after  remittitur  court  has  no  jurisdiction ,  29  a. 
does  not  lose  jurisdiction  until  remittitur  is  actually  filed,  29  d. 
form  of  remittitur,  29  g. 

interest  by  way  of  penalty  on  dismissal  of  appeal  to,  29  t. 
terms  of,  30. 
additional  terms  of,  30. 
preference  of  causes  on  calendar  of,  30. 
judgment  of,  how  pronounced,  30. 
sheriff  to  provide  rooms  for,  31. 
where  to  he  held,  31. 
how  adjourned,  31. 
rehearing  in,  30. 

judgment  of  affirmance  in,  30,  31  a,  469  e, 
rules  of  practice  in,  653. 
rules  of,  648. 
See  Appeals, 
of  oyer  and  terminery  atatotes  as  to,  repealed,  32. 
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COURT  of  oyer  and  terminer — <;imliiitie(2L 

joriBdietion,  &o.,  at,  3ZLj. 
of  oeoeiono,  jnron  ixif  42. 

COURTS,  in  firat  jadieial  districii  proviaione  ai  to,  645. 
enomenlion  of,  21. 
juriidieUon  of,  generally,  23. 

COVENANT,  complaint  for  breach  of,  172. 

CREDITOR'S  BILL,  form  of,  abolished  by  the  code,  172  c, 

ia  an  action,  18  d. 
where  a  proper  remedy  before  the  code,  relief  may  now  be  hid 

by  action,  1 72  d. 
parties  to,  108  t,  109  e. 
what  complaint,  in  nature  of,  should  states  172. 
supplementary  proceedings  substituted  for,  445  e. 

CRISR,  for  superior  court  and  common  pleas  in  New  York  city,  50. 

CRIMINAL  action,  defined,  19. 

catety  have  preference  on  court  of  appeals  calendar,  652. 
notice  of  argument  of,  in  court  of  appeals,  661. 
motions  in  court  may  be  heard  any  day  in  term,  665. 
eonveroation,  actionafor,  cannot  be  brought  iu  jnsUoe's  court,  58. 
to  be  brought  within  six  years,  86. 
arrest  in,  273  a, 
>  costs  in,  472. 
is  an  injury  to  the  peraon,  244  d, 
prosecution  J  pleading  not  to  be  evidence  in,  221. 

CROSS- ACTION,  reference  in,  392  h. 

CURRENT  ACCOUNT,  time  of  limitation  in  actions  to  recover  balance  of,  87. 

CURTESY,  tenant  by,  interest  of,  how  calculated,  681. 

CUSTODY  of  child,  pending  suit  for  divorce,  462. 


D. 

DAMAGES,  single,  double,  and  treble,  370  h. 
severance  of,  370  t,  371  e, 
de  melioribus,  371  a,  409  e. 
contingent  or  conditional,  371  d, 
rate  of,  where  recoverable,  414. 
defendantOf  jury  may  assess,  372. 

may  offer  to  liquidate,  564* 
interest  on  verdict  or  report,  forms  no  part  of,  494  d. 
by  reason  of  injunction,  reference  to  ascertain,  315^  316,  317,  319. 
not  to  exceed  amount  claimed,  369/. 
aoeeooment  of^  by  the  clerk,  345, 348  K 
by  jury,  347  c. 
•        notice  to  defendant  of,  347  t,  j,  345,  348  a,  i,  c,  J,  e,  /, 
349  a,  6,  c. 
defendant  may  appear  on,  346  <2. 

DATE  of  tffiitf,  363  6. 

on  appeal  fh>m  judgment  on  report  of  referee,  531  4. 

DEATH  of  party  to  action,  effects  of,  113,  412  /,  421, 422,  513  ib,  565  c. 

on  time  of  limitation,  91. 
after  report  of  referee,  400  A,  406  e,  d, 
after  arrest  on  execution  against  the  person,  427  g. 
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DEATH— conh'nutfd 

of  judgment  debtor ,  execution  after,  421. 

creditor,  ezecutioD  after,  432. 
of  peraona  on  whoeo  life  any  particnlar  eatate  depends,  proceeding  to  ascertain, 

not  affected  by  code,  636. 
by  wrongful  act,  parties  to  action  for,  95  d, 

bill  of  partioalara  refused  in  action  for,  228  u 
of  jueiice,  whose  judgment  is  appealed,  effect  of)  543. 
DEBTOR,  to  judgment  debtor  may  pay  amount  of  his  indebtedness  to  sheriff  in  cer- 
tain cases,  452  n. 
confined  for  crime,  code  does  not  apply  to  attachments  against,  636. 
petition  for  discharge  of,  from  imprisonment  cannot  be  heard  by  judge  at 

chambers,  38  h. 
See  Abeent  Debtors,  Concealed  Debtors,  Imprisoned  Debtors,  Insolvent 
Debtors,  Joint  Debtors, 

DECEASED  PERSON,  costs  on  reference  of  claim  against,  504. 

DECISIONS,  of  supreme  court  not  binding  on  superior  court,  45  j, 

of  superior  court  not  binding  on  New  York  Common  Pleas,  45  j. 
of  court  of  appeals  on  tie  vote  not  binding,  31  a. 

what  judge  to  take  part  in,  31  cf. 
when  cannot  be  attacked,  31  «. 
on  trial  by  the  court,  how  made  and  how  entered,  378,  380  b,  c. 
See  Judgment 
DECREE,  time  for  commencing  action  on,  86. 

of  surrogate,  action  on,  must  be  within  six  years,  87. 

appeals  from,  regulated,  682. 
included  in  the  word  judgment,  640. 
enrollment  of,  the  words  judgment  roll  includes,  640. 

DEFAULT  of  answer,  when  judgment  may  be  taken  for,  344. 

when  plaintiff  may  be  required  to  give  security  before  taking 

judgment  for,  345. 
judgment  taken  by,  against  one  of  several  defendants  is  waived 
by  amending  the  complaint,  264  a. 
in  court  of  appeals,  for  not  serving  copies  of  case  or  neglecting  to  ap- 
pear, 650,  652. 

notice  of  judgment  by  to  be  given,  652. 
order  by,  interfering  with  calendar  not  permitted,- 
597  >. 
order  or  judgment  by^  for  not  appearing  to  oppose  motion,  5977,  ^^. 

counsel  takini;,  to  endorse  paper  containing  proof  of 
servicd,  663. 
iu  proceedings  to  obtain  mandamus  or  prohibition,  668. 
notice  of  retainer  after,  657  d, 
nothing  can  be  taken  against  infant  by,  106  g. 
judgment  by,  not  allowed  in  action  for  divorce,  662. 
entering  order  for,  not  necessary.  350  g. 
judgment  by,  in  justice's  court,  justice  cannot  open,  70  d. 
See  Inquest, 

DEFECT  of  parties,  demurrer  for,  179,  181. 
See  Errors  and  Defects,  Mistake, 

DEFENCE,  meaning  of,  199  6, 203  e,  206/,  218 1. 

occurring  after  commencement  of  action,  198  d,  e,  268. 

set  off  is,  199  a, 

mitigating  circumstances  are  not,  243  a, 

after  judgment,  345, 266. 

See  Equitable  Defences,  Sham  Defences,  Several  Defences. 
DEFENDANT,  party  adverse  to  plaintiff  is,  79. 
who  to  be,  108.    See  Parties. 
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DEFEND  A  NT— conttnited. 

appearance  by,  657.    See.iip^arance. 

entitles  to  notice  of  all  ordinary  prooeedinm  io  the  aetien, 

345,  347, 348,  349. 
does  not  entitle  him  to  notice  of  applicatioa  for  prori*- 
ional  remedy,  610  J. 
cannot  move  for  injanotion,  311  Ar. 
affirmative  relief  to,  372. 
damages  of,  jury  to  assess,  372. 
in  person,  to  endorse  residence,  &c.,ou  papers,  656. 
when  to  fnrnisb  copy  pleadiugs  to  eoart,  368. 
See  AhttfoX  Defendant^  Co^Defendant 

DEFICIENCY  on  mortgage^  county  court  has  jarisdiction  for  collection  of,  40. 

DEFINITIONS  and  diviMtam,  18. 

DELIVERY  ofperwnal  property.    See  Claim  and  delivery  of  pertonal  property, 

DEMAND  that  trial  be  had  in  proper  ooanty,  123. 

of  copy  complaint,  when  and  how  made,  142. 

of  admission  of  documents,  dec,  565. 

of  particulars,  228. 

againet  ohipe  and  veuele,  not  affected  by  the  code,  637. 

DEMISED  PREMISES,  proceeding  for  recovery  of,  not  affected  by  the^code,  637. 

DEMURRER,  is  a  pleading  created  with  its  character  and  office  defined  by  tbe 

code,  184  e. 
the  only  pleading  bv  defendant  is  demurrer  or  answer,  177. 
when  it  must  be  served,  177. 
extending  time  to  demur,  661. 
after  order  for  discovery  of  books,  dec,  658. 
is  different  from  an  answer,  177  ^. 
to  be  subscribed,  219. 
need  not  be  verified,  219. 

an  extension  of  the  time  to  answer  extends  the  time  to  demur,  178  e,<. 
in  what  cases  defendant  may  demur  to  tbe  complaint,  179. 
can  only  be  in  tbe  cases  prescribed  by  the  code,  183  d,  184  e. 
any  number  of  grounds  of  demurrer  may  be  assigned,  184  A. 
cannot  be  good  in  part  and  bad  in  part,  184  A. 
may  be  good  as  to  one  defendant,  and  bad  as  to  another,  184,  i. 
may  be  to  the  whole  complaint,  or  any  alleged  cause  of  action,  185, 

186  c 
by  married  women,  184  ^'. 
when  too  general,  184  k,    » 

must  distinctly  specify  the  grounds  of  objection,  185. 
what  is  a  sufficient  specification  of  the  grounds  of  objection,  183  s, 

185  a. 
objections  not  specified  eonndered  to  be  waived,  188  ^,  218  A. 
to  complaint  on  contract  vdd  by  law  of  the  State  where  mads,  187  h. 
is  not  a  subsUtnte  for  exceptions,  184  e. 
facts  not  appearing  on  the  face  of  the  complaint  cannot  be  demured 

to,  187. 
right  of,  waived,  187. 
to  service  of  summons  not  allowed,  187  e. 
for  improper  joinder  of  causes  of  action,  proceedings  after,  255. 
demurrer  and  answer,  when  allowed,  186  6,  210. 
will  be  allowed  after  denial  of  motion  to  strike  out  answer  as  ihani 

and  irrelevant,  215  b, 
answer,  215. 191  c,  e. 
to  counter-claim,  215. 
to  reply,  219. 
does  not  lie  to  immaterial  matter,  184  m,  218  e. 

part  of  an  entire  defence  in  an  action,  216  6. 
for  not  separately  statmg  several  oansaa  of  action  or  defenesy  246  i, 

**  /  y,  w4o  Cm 
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DEMXTRRER—cantinmei. 

section  160  not  applicable  to,  229/ 

not  a  sabslitate  for,  230  e. 
frivoUuMy  jodgment  oo,  352. 

jadgment  for  want  of  an  aniwer,  afier  overruling  of,  347  A,  i. 
costs  on,  disallowance  of,  260  e, 
appeals  to  general  term  from  order  overraling,  532. 
amendments  after,  186,  265  i. 
tn  ju9tic€t^  courU,  when  allowed,  65,  68/. 

amendment  after,  65,  68  g,  A. 
DENIAL,  how  made,  191. 

See  Oeneral  denial. 
DEPOSIT  tn  lieu  of  bail,  defendant  may  be  discharged  from  arrest  on,  284,  286. 
sheriff  to  give  defendant  certificate  of,  288. 
to  be  paid  into  court,  289. 
substituting  bail  for,  289. 
disposition  of,  289. 

of  moneys,  d^c,  in  court,  685,  317,  340  h. 
order  for  payments  of,  out  of  court,  685. 

with  trust  company  of  New  York,  account  of,  how  kept,  Ac.,  685. 
tn  iteti  o/aecurity,  on  appeal,  519,  521  6. 
DEPOSITION.    See  Ceniintftton,  Conditional  examination, 

DESCENT  CAST,  effect  of,  85. 

DETERMINATION,  meaning  of,  344  c. 

complete^  ordering  parties  to  be  brought  in,  to  effect,  115. 

of  ultimate  right  of  the  parties,  power  of  the  court  to  make,  405. 

of  conflicting  claims  to  real  property,  627. 

to  personal  property,  296. 
by  interpleading,  116. 
See  Pinal  determinationy  Judgment  or  determination. 
DEVISEES,  proceedings  by  and  against,  not  affected  by  the  code,  637. 

See  Joint  debtors,' fe. 
DIFFICULT,  or  extraordinary  eatee,  allowance  in  addition  to  costs  may  be  made 

in,  487. 
DIRECTOR  of  moneyed  corporatione,  pro?tsions  as  to  limitations  of  actions,  not  to 

apply  to  actions  against,  92. 
answer  by,  194  6. 
DISABILITIES,  what  are,  85. 
effect  of,  85,  89. 
defendant  out  of  State,  89. 
of  aliens,  91. 

by  death  of  party  entitled  to  sue,  91. 
several,  effect  of,  92. 
not  applicable  to  certain  actions,  92. 
DISBURSEMENT,  distinction  between,  and  costs,  477  /. 
printing  is,  665  c. 

to  be  stated  and  verified  by  affidavit,  495. 
how  stated  and  verified,  497. 
DISCONTINUANCE  of  action,  notiee  of,  without  tender  of  costs,  is  a  nullity, 

509  c. 
order  for,  is  necessary,  509  d. 
must  be  on  payment  of  plaintiff's  costs^  509  e. 
of  foreclosure,  509  g. 
of  claim  and  delivery,  509  A,  296  s. 
after  defence  of  infancy,  509  t,  4787. 
on  trial,  as  to  one  defendant,  509  j,  480  a. 
after  a  connter-daim,  509  k,  I, 
to  wind  up  partnership  affairs,  510  a. 
after  action  of  another  suit  pending,  510  b. 
by  one  suing  en  aiilre  droti,  510  c, 
reply,  setting  up,  216  s,  /,  g. 
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DISCOMTINUANGB  0/  (tciwn^-tuntinutd. 

in  ju9tite^9  courts  by  reason  of  titJe  eomiiig  in  qofls- 
tion,  62. 
DISCOVERT,  action  for,  Bbollahed,  571. 
9/propertjff  order  for,  444. 
of  death  of  tenants  for  life,  636. 

of  6ooAr«,  papert,  ^^  provuions  of  roYiaed  atatutee  as  to.  566/ 
code  not  a  snbstitate  for  provisions  of  roTised  statutes,  566  e. 
soperior  court,  court  of  common  pleas,  and  mayor  and  recorder's  coarti 

may  order,  567  a. 
Tiewa  of  the  superior  court  on  application  for,  stated  by  Boswoitb,  J., 

567  <f. 
at  what  atafe  of  the  action  the  order  may  be  made,  569  6. 
who  may  make  an  order  for,  569. 
•  when  the  order  will  be  granted,  570. 
fmrtker,  when  ordered,  570. 
motion  for,  how  made,  570. 
oosli  on  motion  for,  57 1 . 
oest%  571. 

order  for,  how  enforced,  571. 
proceedings  for,  is  not  an  action,  579  a. 
under  subpoena  duces,  573/. 
See  AdwUstion^  Jntpeetion,  Production, 
DISMISSAL  of  appeal,  for  want  of  prooeeution,  in  the  court  of  appeals,  648. 

on  appeals  from  justice's  courts,  544. 
of  complaint,  for  not  senring  copy,  406,  411. 

a  substitute  for  judgment,  as  in  case  of  nonsuit,  413  g,  413  i, 

400  y. 
referee  may  order,  385  k,  t. 
for  not  filing  security  for  costs,  471 1. 
for  not  proMeding  in  action,  406,  413. 
at  circuit  without  putting  cause  00  calendar,  irregular,  363  s. 
motion  for,  413  6,  k,  413  c,  d,  e,/,  g, 

how  waived,  413  6. 
judgment  of  is  proper  on  an  issue  of  non-joinder  of  ptrtiei  fiBnnd 
for  defendant,  307  a, 
DISSOLVED  COMPANIES,  actions  against  ahareholdera,  Ac ,  in,  100  e. 

DISTRAINED  property,  answer  in  action  to  recover,  343. 

eottU,  ic»,  doing  damage,  proceedings  as  to,  not  affected  by  the 
code,  637. 
DISTRICT,  the  word  defined,  633. 

attorney,  action  by,  for  penalties,  88. 

courto,  in  the  city  of  New  York,  formerly  called  amistaat  juitica' 
courts,  and  afterwards  jnsUces'  courts,  73. 
jurisdiction  of,  73. 

may  order  testimony  to  be  taken  de  bene  ssae,  74/. 
powers  of  clerks  of,  74  e. 

may  depute  any  person,  not  the  plaintiff,  to  serve  the  summoos,  75  & 
judge  of,  may  proceed  with  case  immediately  after  the  time  of  re- 
turn, 75  6. 
when  adjournment  is  irregular,  75  g, 
jury  in,  when  may  be  demanded,  75  A. 

how  summoned,  impannelled,  and  challenged,  75  i. 
when  iarisdiction  presumed,  75  c. 
objecuon  to  jurisdiction,  when  waived,  75  e. 
have  jurisdiction  of  action  to  recover  seameli's  wages,  76  a. 
may  be  held  on  the  day  appointed  for  submitting  amendments  to 

uie  charter  to  a  vote  by  the  people,  76  6. 
action  on  judgment  of,  79  a. 
Sea  JuHMo  court 


U  U^the  poffe,]  IHDBZ.  748 

DIVISION  ofaot,  19. 

of  remediee*  18. 

of  caases  of  action,  on  allowance  of  demurrer  for  miFJoiiider,  255. 

of  canae  of  action,  56  6. 
DIVISIONS  and  definitiont;  18. 

DIVORCE,  amnmona  in  action  for,  may  be  aerTed  by  publication,  146. 

parties  to  action  for,  101  d,  105  e. 

anawer  in  action  for,  200. 

judgment  by  default  or  consent  cannot  be  taken  in,  662,  679. 

reference  in  action,  for  388  a. 

proceedings  in,  not  to  be  published,  679. 

reference  to  take  proof  of  material  facts  stated  in  the  complaint,  677. 

on  ground  of  adultery,  avermenti  in,  complaint  for,  678. 

order  for  reference,  how  obtained,  677. 

either  party  may  apply  for  an  issue,  679. 

adultery  of  plamttff  may  be  set  up  in  answer,  678. 

objections  to  legitimacy  of  children  to  be  stated  in  complaint,  678. 

manner  of  settling  the  issues  in,  679. 

custody  of  children  pending  suit  for,  46  e. 

examination  of  defendant  as  a  witnees  for  plaintiff,  574  a. 
plaintiff  as  a  wltnesi,  678. 
DOCKET  of  juttice^s  judgment,  64. 

DOCKET  OF  JUDGMENT,  entry  on,  of  the  words  **  secured  on  appeal,"  418. 

power  of  courts  over,  420  a, 

on  petition^  in  what  cases,  667. 
DOCKETING  JUDGMENT,  on  filing  judgment  roll,  4ia 

of  justice*s  court,  77. 
DOCUMENTS.    See  Admiteion,  Discovery, 

DOUBLE  costs,  are  provisions  of  law  granting,  repealed  ?  467. 

damages,  370  A.    See  Damages. 
DOWER,  tenant  in,  interest  of,  how  calculated,  681. 

complaint  for  admeasurement  of,  is  a  substitute  for  the  former  petition, 
173. 

counter-claim  in  action  for,  209  a. 

costs  in  action  for,  481. 

not  barred  unleas  party  entitled  is  a  defendant  in  the  snit,  109/. 

admeaaurement  of,  40. 
DRUNKARD.     See  Habitual  drunkard. 

DUE,  meaning  of,  173  t. 

answer  admitting  part  of  olahn  to  be,  338. 


E. 
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EJECTMENT,  parties  to  action  of,  109  g,  A,  ij,  k,  110  a,  b. 
place  of  trial  of,  120. 
complaint  in,  173. 
complaint  in,  must  not  include  cause  of  action  for  obstmctiDg  plaintiff  in 

the  use  of  the  land,  247  e. 
answer  in,  200. 

aflBdavit  of  merits  necessary  to  preyent  inquest  in,  659  b. 
iDJanction  to  restrain  proceedings  in,  309  e. 
not  to  be  brought  by  or  against  receiver,  unlesa  by  order  of  the  court, 

339  m. 
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EJECTMJSST— continued. 

defendant  esnnot  be  arreeted,  377  e. 

when  plaintiff  mnit  elect  agalnat  which  defendant  he  w3i  take  jndj^- 

ment.  109  ir,  G39  i. 
rerdiet  in»  369  a. 

proTiaione  of  rcTiaed  stalutea  relating  to,  apply  to  actiona  to  reoover  real 
property  nnder  the  code,  369  a,  629. 
ELECTION,  day  o/,  elector  cannot  be  aerred  with  proceaa  on,  147,  f,  e. 

holding  oonrta  on,  76  b. 
o/remady,  a  party  aniog  in  two  oonrta  for  the  aame  eaoae  of  aotioa, 
will  be  made  to  elect  in  which  he  will  proceed,  179  e,  200  h,  c. 
ENLARGING  TIME  to  take  proceeding»,  time  to  take  any  proeeedinga  except  an 

appeal  may  be  enlarged,  266,  653. 
to  answer  enlargea  time  to  demur,  178  e. 
can  the  time  to  appeal  be  enlarged?  267  & 
by  order  for  diaoorery,  dba,  656. 
a  judge  at  chamben  cannot  enlarge  the  time  te 
make  a  case  after  the  time  for  mi3ung  it  has  ex- 
pired, 604  e. 
ordeia  for,  granted  ex  ptwte,  need  not  be  entenNl, 

604/ 
See  Time. 

SNTTTUNO  AFFIDAVITS.    See  Afidavite. 

ENTRY,  or  right  o/emiry,  action  after,  83. 
of  appearancet  when  allowed,  657. 
o/jmdgmemt,  manner  of,  405. 

the  deciaion  of  the  court  in  writing  ia  not,  416  A. 

caae  made  after,  may  be  annexed  to  judgment  roll,  417  a. 

not  until  all  isaaea  diapoeed  of,  416  e. 

after  offer,  416  d. 

feea  for,  498. 

on  petition,  667. 

in  mortgage  caaea,  670. 

in  judgment  book,  416u 

See  Docketing  judgment, 
of  mtiof action,  how  effected,  442. 

ENUMERATED  MOTIONS,  what  are,  663. 

when  to  be  noticed,  663. 

papen  to  be  fumiahed  on,  664. 

when  motion  may  be  made  to  atrike  from  the  calendar,  €64. 
EQUALITY  of  partition,  how  efiected,  680. 

EQUTTABLB  baU.    See  Ne  exeat. 

defeneeOt  what  an,  197  d. 

and  counter-daima  may  be  aet  up,  together  with  legal  defoaee} 
and  oounter^laima,  204, 204  e. 
relief.    See  Legal  and  equitable  relief. 

remedieOj  distinction  between  and  legal  aboliabed,  17. 

EQUITY  eaoeo,  meaning  of  thia  phrve,  52  d. 

euito,  pending  when  code  took  eflfoet,  proeeedinga  in,  regulated,  641. 

ERIE  COUNTY,  first  aubdifiaion  of  aection  30,  not  to  ap|4y  to,  41. 
motions  in  actions  triable  in,  600  L 

Orleans  county  may  be  made  in,  600  a. 
ERROR,  writ  of.    See  Appeal 

ERRORS  and  defeeU,  when  (o  be  diaregarded,  267. 

judgment  not  to  be  rerened  for  certain,  267,  544. 
See  Amendments. 

ESCAPE,  time  of  limitation  in  action  for,  87. 
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EVIDENCE,  provisions  as  to,  applied  to  justices*  courts,  67,  70  e. 

appeariog  on  the  trial  of  an  issue  of  fact  by  the  court,  how  reviewed,  381. 
under  a  general  denial,  367  e,/. 

in  support  of  immaterial  issues  may  be  disregarded,  367  c,  d,  g. 
reading  pleadings  as,  in  discretion  of  judge,  367  g. 
rules  of,  on  trials  by  referees^  394  c. 
See  Examination  o/partieSf  Examination  o/witneS9e§. 
EXAMINATION  of  partieM,  only  in  the  cases  prescribed  by  the  code,  571. 

in  matters  of  account,  572  c,  d. 
under  provisions  of  Revised  Statutes  as  to  perpetuating 

testimony  cannot  be  had,  572  e. 
may  be  on  the  trial,  conditionally  or  on  commission,  572. 
before  trial,  573  a,  6,  574. 

must  be  by  order,  575  a. 
defendant  against  his  co-defendant,  573  e, 
and  production  of  books,  &o.,  under  subpcena  daces,  573/. 
in  actions  for  divorce,  574  a. 
*      after  order  for  new  trial,  574  c 
rules -as  to,  575  e,  574  6,  571/. 
attendance  for  purposes  of,  how  compelled,  575. 
punishment  for  refusing  to  submit  to,  575. 
lestimony  on,  may  be  rebutted,  575,  576. 
credit  to  be  given  to  the  testimony  of,  572  /,  577  h. 
on  their  own  behalf  when,  576,  573  d,  574  a. 
for  whose  benefit  action  is  prosecuted  or  defended,  577. 
where    assignor  of  thing  in    action  is  examined,  581, 
585. 
of  co-plaintiff  or  co-defendant,  577. 
of  joint  contractors  or  parties  united  in  interest,  577. 
of  witneuet,  witness  not  excluded  by  reason  of  interest,  580. 

party  for  whose  immediate  benefit  action  is  prosecuted  or 

defended,  581. 
assignor  of  cause  of  action,  481 . 
at  circuit,  mode  of,  659. 
witnetteo  and  partiet,  by  commission,  588.    See  Commi$oion. 
conditionally,  594,  74  /.    See  Conditional  examination 

of  witneateo. 
on  interrogatories  by  consent,  596. 
of  applicants  for  admission  to  practice  as  attorneys,  Slo,,  655. 
in  supplementary  proceedings.    See  Supplementary  proeeedinge, 

EXCEPTIONS,  to  a  matter  of  law  arising  on  the  trial  of  an  issue  of  fact  by  the 
court,  may  for  the  purpose  of  an  appeal,  be  taken  within  ten  days 
after  written  notice  of  the  judgment,  381. 

what  sufficient  notice  of,  381  c. 

amendment  of  statement  of,  265  a. 

to  report  of  referees,  398  d,  402,  403. 

leave  to  file  is  in  discretion  of  referees,  403  g, 

to  be  reduced  to  writing  or  entered  in  minutes  of  judge,  372. 

how  stated  in  a  case,  372> 

need  not  be  signed  or  sealed,  372,  376  b. 

stated  in  a  ease,  bow  separated,  372,  376  a, 

turning  case  into,  660, 

form  of,  and  what  to  contain,  600  s  to  A,  662. 

settlement  o^  660,  662. 

filing,  660. 

waiver  of,  402  e. 

when  deemed  waived,  661. 

to  be  heard  as  a  non-enumerated  motion,  402  /. 

settlement  of,  when  to  be  applied  for,  659  d, 

49 
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to  taretiet  for  comb,  468, 471  d. 
on  appeal,  523. 
on  olaim  aod  delivery,  299. 
to  bail,  286. 
EXCHANGE  of  penooal  property,  action  for  firand  in,  56. 

EXECUTION,  0/  cenTfe,  within  five  yean,  420. 
6y  ordgr,  after  Are  jeuVj  423. 
in  ezifting  aaita,  631. 
6«  consent  at  any  time,  421  d,  423  e. 
■nonld  not  issne  until  trajiicript  filed,  429  6. 
kind!  of,  424 

to  be  deemed  procew,  424. 

need  not  be  aeaJed  nor  mibeoribed,  except  as  preacribed,  424. 
to  what  conntiea  it  may  isane,  424. 
may  iarae  to  eeveral  oenotiea  at  the  nme  time,  425. 
law  aa  to,  not  materially  changed  by  the  code,  420  6. 
moet  follow  jndgment  and  be  warranted  by  it,  420  c. 
on  judgments  entered  before  July,  1848,  421  6. 
may  iarae  immediately  after  judgment  perfected,  421  <r. 
in  nature  of  aliaa  may  iaene,  421  e. 

cannot  iaene  after  fire  years,  421  g. 
countermand  of,  421  h, 

againit  the  property  of  a  deeeaaed  judgment  debtor,  421. 
In  faTor  of  deeeaaed  judgment  creditor,  422. 
againit  ezeeotora,  432. 
debtor  of  execoUon  debtor  may  pay,  452. 
leave  to  Inne,  how  obtained,  423, 423  d. 
againtt  the  permm  of  plaintiff,  428  a. 

of  defendant,  425, 426,  427. 

marine  court  cannot  iaaoe,  71  6. 

bow  discharged y  427  /. 

IB  a  latiafaotion  of  judgment,  427,  g. 

form  of,  428, 429,  d,  e,  / 

need  not  atate  nature  of  action,  429/. 
form  a/,  against  property,  428. 

in  the  hands  of  personal  repreaentatirea,  d%.  428. 
the  person,  428,  429  tf,  e,  /. 

for  delivery  of  poasession  of  real  or  personal  property,  428. 

if  defeotive  court  will  amend,  429  a, 

to  collect  interlocotory  coeta,  503. 

to  collect  an  installment  due  ona  jadgment  by  confesMos, 
560. 

in  action  against  joint  debtors  where  only  one  has  besa 
served  with  the  summons,  429  jg, 

may  direct  the  levy  on  personal  property  only,  429  k 
return  of^  in  what  time,  430,  430  a, 

how  compelled,  430,  656. 
.    may  be  by  mail,  430. 

should  be  to  the  clerk  with  whom  judgment  roll  ii  6led, 
430. 

may  be  to  clerk  or  attorney,  430  e, 

sheriff's  duty  as  to,  430. 
exUting  protieions  of  /aio,  applied  te^  430. 

what  they  are,  431. 
generally t  cannot  be  levied  on  a  Sunday,  431  6. 

the  first  issued  has  a  preference  over  tboae  subseqneatly 
imued,  431  A. 

how  levied  if  sheriff  die,  431  t. 

from  what  time  it  binds  real  estate,  431  j,  k. 

the  like  personal  estate,  431  >,  k. 
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EXECUTION— cofiltimetf. 

levy  oft  on  peroonal  property,  on  what  pmerty,  431  2,  432  a,  6. 
what  oonstitutM  a  valid  levy,  433  e, 
sale  after,  432. 
to  include  sheriff^a  fees,  432. 
levy  on  and  oale  of  real  estate,  when  penonal  property  not  anffioienti 
real  property  may  be  levied  on,  433. 
levy  on  real  estate,  how  made,  433. 
advertising  sale  of  real  estate,  433. 
sale  of  real  estate,  433. 
sheriff  to  deliver  certificate  to  purchaser,  434 
redemption  of  real  estate  eold  on,  when  execution  debtor  may  re- 
deem, 434. 
when  any  other  judjjpnent  creditor  or  mortgagee  may  re* 

deem,  434. 
requisites  to  entitle  judgment  creditor  or  mortgagee,  &c., 
to  redeem,  435,  436. 
redemption,  where  made,  437. 
time  for  redemption  may  be  enlarged,  437  /. 
what  property  is  exempt  hv  statute  from,  437  to  442. 
for  costs  on  a  motion,  503. 

on  judgment  ofjuetieee*  court,  when  it  may  issue,  66,  69  A. 
who  may  issue  it,  69  L 
to  what  sheriff  to  issue,  66. 
how  executed,  66. 

can  only  be  a^inst  goods  and  chattels,  69  g. 
return  of,  66,  69  t,  j,  k, 
renewal  of,  69  j, 
proceedings  scpplementary  to,  444w    See  Supplementary  proeeedingo, 
EXECUTORS  and  adminietratore,  action  by,  on  note,  for  debt  of  testator,  100  d, 

in  actions  by  or  against,  those  who  have  not  administerod,  need 

not  be  joined,  111  a. 
complaint  by,  when  it  need  not  make  profert  of  letten  testa- 
mentary, or  of  administration,  173. 
costs  in  actions  by  or  against,  504,  505,  506. 
personally  liable  for  costs,  504/. 
suits  by  and  against,  not  affected  by  code,  444  n. 
cannot  be  sued  in  justice's  court,  58,  59  g. 
may  sue  in  justices'  court,  59/. 
judgment  against,  in  cases  of  set  off,  59  /. 
may  sue  without  joiniog  party  in  interest,  99. 
may  appeal  without  giving  security,  522. 
execution  agaiost,  4&. 
EXEMPT  PROPERTY,  enumeration  of  property  exempt  from  execution,  437. 

EXEMPTION  LAW  retained  by  the  code,  638. 

EXISTING  practice,  when  it  may  be  adopted,  634. 
rulee  abrogated,  635. 
euito,  appeals  in,  511  a. 

appeai  from  order  at  special  term  in,  630. 

no  writ  of  error  allowed  in,  630. 

execution  in,  on  judgment  docketed  before  July,  1648,  631. 

application  of  code  to,  631. 

extraordinary  terms  and  circuits  for  disposal  of,  631. 

appeal  from  certwn  final  decrees  in,  632. 

issues  of  fact  in  county  courts  in,  632. 

references  to  take  testimony  in,  641. 
in,  when  directed,  642. 

report  of  referee  in,  to  stand  as  decision  of  the  oourt,  642. 

referees,  how  appointed  in,  642. 

rehearing  m,  642. 
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EJriSTING  mdf    ftUinued. 

appeal  from  an  order  in,  537. 
coaU  in»  466, 476  e. 
pnmiiont  reUUtng  to,  630  to  633. 
Motion  74  applies  to,  81  b. 
EX  PARTE  ORDER,  how  vaoated  or  modified,  512. 

for  examination  of  jadj^ent  debtor,  how  vacated  or  modified, 

452/ 
entry  of,  for  purpose  of  appeal,  537, 538  «,  6,  e. 
eannot  be  appealed  to  the  general  term*  538  a. 
when  may  be  made,  599. 

no  appeal  lies  from  a  decision  granting  or  refusing,  533  <k 
proceedings  stayed  by,  403  /. 
See  Order, 

EXTRARODINARY  eases.    See  DigicuU  mr  Exirmordinary  CateM. 

tsrms,  governor  may  appoint,  37,  631. 

EXTRA  ALLOWANCE.    See  Allowance, 


F. 


FACTOR,  when  liable  to  arresti  272. 

FACT,  what  Is,  161. 

See  QM€$iion  of  fact.    Itoue  of  fact. 

FALSE,  when  answer  will  be  stmck  out  as,  212,  c,  d,  214  6,  d 

IMPRISONMENT,  action  for,  cannot  be  brought  in  josiices'  courts,  58. 

must  be  brought  within  two  years,  87. 
on  board  a  vessel,  in  the  merchant*s  service,  action  for,  may  be 

brought  in  marine  court,  71. 
form  of  comf^aint  for,  173. 
costs  in  action  for,  472. 

FEE  BILL  abolished,  465.    See  Coeto, 

FEES,  judges  of  superior  court  and  New  York  common  pleas  not  to  receive 
any,  50. 
for  serving  notice  of  no  personal  claim,  142  /,  432  g, 
of  sheriff,  302. 

of  clerks  for  entering  judgment,  498. 
of  clerks  for  making  transcripts  of  judgments,  419  d. 
of  clerks,  498. 
of  referees,  403, 404, 499. 
to  witnesses,  463^  464  6. 
to  a  justice  for  his  return,  540. 
of  attorney  and  counsel,  465.    See  Attorney, 
FEIGNED  ISSUES  abolished,  80. 

substitute  for,  80. 

in  action  for  divorce  may  be  tried  by  a  referee,  80  a, 

notice  of  motion  for,  80  6. 

how  settled,  679. 

FEMALE,  when  she  cannot  be  arrested,  273,  273  6,  278  6,  e. 

FERRIES,  jurisdiction  of  county  court  as  to,  40. 

FICTITIOUS  name,  party  may  be  sued  by,  when  real  name  unknown,  267. 
svt't,  courts  will  not  entertain,  553  a, 

FIDUCIARY  CAPACITY,  what  it  is,  274  /,  i,  275. 
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FILING  trafucript  of  judgmentf  effect  of,  aa  a  lien,  418. 

perfectin|r  an  appeal  and  giving  aecurity  doea  not 

prevent  the  reapondent  from,  418  c. 
of  juaticea*  court,  77. 
anmmona  and  pleadinga,  610. 
notice  of  lia  pendena,  143. 
undertakinga,  613. 
affidavita,  599  e, 
copy,  In  lien  of  original,  613. 
ordera  aa  jndgmenti  in  oertain  caaea,  667.  * 

FINAL  ORDER,  affecting  a  anbatantial  right,  appeal  from,  to  court  of  appeals,  22. 

FINE,  power  of  county  court  to  remit,  41. 

New  York  common  pleaa  to  remit,  46  d. 
arreat  in  action  for,  272. 
See  Forfeiture,  Penalty, 
FIRST  JUDICIAL  DISTRICT,  prooeedinga  commenced  before  one  judge  in,  may 

be  continued  before  another,  38. 
motiona  in,  599,  600  o,  p,  604  a, 
general  profiaiona  aa  to  courta  in,  645. 
terms,  &ol,  in,  591. 
FISHERIES,  jnrladiction  of  oonnty  court  aa  to,  41. 

FOLIOS  of  caae  in  court  of  appeala,  to  be  numbered,  and  printed  on  margin,  649. 
the  like  in  aupreme  court,  665. 
of  pleadinga,  &o.,  to  be  marked,  668. 

FORECLOSURE  of  mortgage,  county  court  haa  jurisdiction  of,  40. 

partiea  to  actions  for,  109  «,/,  111  6. 

pUce  of  trial  of,  120. 

answer  in,  197  A,  201. 

injunction  to  restrain,  309  h. 

judgment  for  want  of  anawer  in,  350  b, 

diacontinnanoe  of  action  for,  509  g. 

allowance  in  addition  to  costs  in  actions  for,  488, 489/,  490  a. 

notice  of  lie  pendens  in  actions  for,  143. 

referee'a  report  of  amount  due  must  be  confirmed  before  judgment 
can  be  entered,  416  e. 

by  advertieemeni,  not  affected  by  the  code,  637. 

See  Mortgage  eaeee. 
FOREIGN  CONSUL,    See  Conoul 

FOREIGN  corporation,  action  againet,  in  what  court  and  by  whom  it  may  be 

brought,  45  d,  616. 
ia  a  proceeding  againat  property  only,  617  /. 
can  only  be  brought  where  the  cause  of  ac- 
tion arose,  or  the  corporation  has  property 
within  this  State,  617  A,  324,  324  b. 
by  appearance  in  justices'  court  confers  jurisdiction,  58  a. 
service  of  summons  on,  143, 144  a,  b,  617  6. 

by  publication,  147. 
to  appoint  a  person  on  whom  service  to  be  made,  617  6  to  e. 
who  ia  a  managing  agent  of,  144  6,  145  a,  b,  c. 
attachment  againat  the  property  of,  324,  324  b^ 
proviaiona  of  reviaed  statutes  aa  to,  are  not  repealed  by  the 

code,  326  e. 
effect  of  code  on  ezistinglawa  relating  to  actiona  againat,  617  g. 
may  aue  another  foreign  corporation,  617  s,  324  b, 
complaint  in  suit  by,  need  not  state  the  act  of  incorporation* 
nor  charter  at  length,  nor  even  the  title  of  the  act  or 
grant,  or  the  dale  of  it,  173  g. 
See  Corporation, 
judgment,  how  pleaded,  234  A. 
State,  laws  of,  how  proved,  614,  615  a. 
records  of,  how  proved,  615  6. 
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FORFEITED  RECOGNIZANCES,  power  of  county  coort  to  remit,  41. 

power  of  New  York  common  pleae  ae  to,  46  ^ 
prooeedingt  on,  the  code  applied  to,  637  c 

FORFEITURE,  action  for,  within  what  time  to  be  commenced,  87,  Sa 
place  of  trial  of  action  to  recover,  121. 
judgment  of,  against  corporation,  623. 
to  people,  actiona  for,  624. 

FORMER  PRACTICE,  when  it  may  be  adopted,  634. 

•  inconnstent  with  the  code  sbrogated,  635. 

FRANCHISE,  action  againet  peraona  claiming,  623, 
penalty  for  uaurping,  623. 

FRAUD,  certain  actiona  for,  may  be  in  courts  of  justicea  of  the  peace,  55. 
when  right  of  action  accrues  in  cases  o(  86, 

time  of  limitation  in  actions  for  relief  on  the  ground  of,  prescribed,  87,  87  k 
how  alleged  in  answer,  198  h. 
answer  in  action  to  get  bai^  goods  obtained  by,  201. 
arrest  when  defendant  has  been  gmlty  of,  272, 277. 

FRIVOLOUS  demurrer,  an&wer,  or  reply ^  pvty  prejudiced  may  move  for  jodg- 

ment  on,  352. 
application  for  judgment  on,  is  a  motion,  352  «. 
where  motion  to  be  made,  353  a. 

may  be  made,  352  d,  353  6,e. 
on  what  papers  motion  for  judgment  on,  to  be  foonded,  3S3  d, 

354  d. 
judgment  on,  must  be  on  what  appears  by  the  pleadings,  353 1. 
notice  of  motion  for  judgment  on,  what  tc  coo  tain,  353/. 
▼erification  of,  does  not  a£^t,  353  g, 
motion  for,  cannot  be  on  notice  of  leas  than  five  days,  353  A. 
when  court  will  not  strike  out,  353  t,  J,  ib,  Z,  m,  354  d. 
distinction  between  frivolous  and  sham,  354  a,  h, 
in  part,  354  c. 
instances  of  frivolous  answer,  354  e,/,  355,  356. 

of  answer  not  frivolous,  356  e. 

of  demurrer,  not  frivolous  356  &. 
is  the  hearing  the  motion  for  judgment  oo,  a  trial !  356  g- 
decision  on  motion  for  judgment  on,  how  reTiewed,  357  a. 
entry  of  judgment  after,  357  h. 

FULTON  and  Hamilton,  when  considered  one  county,  35. 

FURTHER  TIME.    See  Enlarging  time. 


G. 


GENERAL  denial,  what  evidence  admisrible  under,  367  «.  /. 

when  and  how  made,  191. 
guardian,  security  to  be  given  by,  673. 

payment  of  prooeeda  of  real  estate  to,  673,  674. 

how  appointed,  674. 

proceedings  on  petition  for,  674. 

See  Guardian. 
•etstoRs  of  the  poaee,  when  jury  to  be  summoned  for,  42. 
term,  injunction  may  be  granted  at,  305  6. 
number  of  counsel  on  hearing  at,  659. 
and  epeeial  ferm,  distinctions  between  powws  of  coort  at,  35  e. 
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GENERAL— eonftniieif. 

itnu  of  npreme  courts  number  of,  annually,  34. 

judgment,  how  given  at,  34. 
extraordinary,  37. 

ezietJDg  proyiaiottB  of  law  as  to,  repealed,  32. 
inability  of  judge  to  ait  at,  38. 
in  the  first  district,  645. 
of  the  auperior  court,  when  held,  703. 

what  will  be  heard  at,  703. 
justice  appointed  to  hold,  will  attend  at  cham- 
bers, 704. 
for   hearing    appeals    from   non-enumerated 
motions,  704 
of  New  York  common  pletu,  when  to  be  held,  707, 710. 

calendar  for,  707. 
what  heard  at,  708. 
roTiews  of  orders  of  single  judge  at,  709. 
verdict.    See  Verdict, 

GOODS  or  ehatteli,  time  for  conmienoing  aotion  for  taking,  detaining,  or  injur- 
ing, 86. 
in  action  for  prioe  of,  if  summons  in  wrong  form  judgment 
for  want  of  an  answer  will  be  denied,  350  e, 
§old,  complaint  to  recover  price  of,  173. 
answer  in  aotion  for,  201. 
GRANTEE  of  the  people,  to  sue  within  twenty  years,  82. 

of  the  State,  when  action  cannot  be  brought  by,  to  recover  real  prop- 
erty, 82. 
GUARDIAN  for  infant,  when  necessary,  105. 

answer  by,  106  c, 
suits  by  for  legacies,  106  d, 
necessary  in  justice's  court,  106  e. 
may  sue  without  consent  of  infant,  106/. 
appointment  of,  106, 107. 
should  be  a  responsible  person,  107  6. 
married  woman,  husband  may  be,  107  c, 
when  to  be  applied  for,  107/. 
defendant,  may  be   appointed   before  summons  is  served, 

107  fir. 

in  partition  suits,  107  A,  i. 
attorney  may  subscribe  pleadings  for,  106  h,  227  g. 
a  married  woman,  when  not  necessary,  106  a, 
illegitimate,  108  a. 
liable  for  costs,  504. 
to  continue  in  court  of  appeals,  649. 
not  to  receive  the  property  of  an  infant  until  he  baa  given 
security  to  account,  612,  673. 
ad  litem,  ofiBcers  of  the  court  to  act  as,  673. 
duties  and  compensation  of,  673. 
who  not  to  be  appointed*  673. 

not  to  receive  funds  of  infants  until  he  has  given  security,  673. 
See  General  Ouardian. 


H. 

HABEAS  CORFUS,  proceedings  on,  not  affected  by  code,  637,  581  /. 

HABITUAL  DRUNKARD,  connty  court  has  juriadietion  of,  and  of  the  estate 

of,  40. 
other  powers  of  county  court  as  to,  40. 
parties  to  actions  by  and  against,  100  «,  /,  g. 
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HABITUAL  DRUNKARD-^eon^tntted: 

when  he  may  rae  witboat  a  next  friend,  100/. 

senrioe  of  BamRions  on,  144, 145. 

when  oanoot  be  saed  nnleei  by  leave  of  the  eowt,  145  g. 

complaint  against  oommittee  oi^  171. 

proTuaoDs  of  revised  statutes  as  to,  not  affisctad  by  the 
code,  636. 
HAMILTON  and  Fulton,  when  coasidered  one  county,  35. 

HEIRS,  suits  by  and  against,  not  affected  by  code,  637. 

See  Joint  debtoro,  ^e, 

HIGH  SEAS,  assault,  d^e.,  on,  action  for,  may  be  brought  in  marine  court,  71. 

HIGHWAYS.    See  Commioiionero  of  Highway^  RaUroadt,  Turnpike  romdt. 

HOMESTEAD,  exemption  of,  from  execution,  439  g,  &,  t. 

HOUSEHOLDER,  who  is,  441. 

HUDSON.    Ju$tiee9*  Courts  o/— act  relating  to  fraudulent  debtors,  to  extend  to 

judgments  of,  76  e, 

HUSBAND  AND  WIFE,  parties  to  actions  by,  and  against  each  other,  101. 

when  they  should  join  or  be  joined  as  parties,  103, 181. 

sendee  of  summons  on,  146  /. 

notice  of  no  personal  claim  on,  142. 

security  for  costs  in  actions  by,  when  wife  is  an  infant,  469  &. 

order  of  arrest  in  action  against,  376  b. 

judgment  in  action  against,  409  g. 

as  witness  for  or  against  each  other,  586  e  to  g. 
See  Divorce^  Married  Woman,  Wife. 
HYPOTHETICAL  PLEADING,  how  far  permjssible,  197  /,  g,  A,  i. 


L 

IDIOT,  action  by,  and  i^inst.  100  e,  /,  g, 

custody  and  duposition  of  estate  of,  proyisions  of  revised  statutes  ooDcera- 

ing,  not  affected  by  the  code,  636. 
serTioe  of  summons  on,  145  e. 

ILLEGITIMATE  CHILD,  mother  is  natural  guardian  of,  108  a. 

IMMATERIAL.    See  Irrelevant. 

IMMEDIATE  BENEFIT,  person  for  whose  immediate  benefit  action  is  presecstMl 

or  defended,  573  c,  583  b  to  584  j. 

IMPARTIAL  TRIAL,  change  of  place  of  trial  to  obtain,  123,  12& 

See  Changing  place  of  triat 

IMPEACHMENTS,  court  for  trial  of,  21. 

IMPEUSONED  DEBTORS,  jurisdiction  of  county  court  as  to,  40. 

petition  for  discharge  of,  cannot  be  entertained  at  chamben,  38  A. 
provisions  of  revisM  statutes  as  to,  not  afiected,  636. 
Defendant^  leryice  of  summons  on,  146  g. 

IMPRISONMENT  for  debt,  act  as  to,  not  aflbcted  by  the  code,  271. 

warrant  under  act  relating  to,  may  issue  in  all  cases  prenribed 
thereby,  272  a. 
for  contempt,  court  or  judge  may  discharge  from,  464. 

INABILITY  of  judge,  to  hold  a  special  term,  circuit  cour^  or  sit  at  general  tern, 

or  preside  at  oyer  and  terminer  provided  for,  37  6, 38. 
of  mayor  or  recorder's  court,  44. 
of  county  court  to  hear  appeal,  687. 


i 
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INDBFINIT£  and  uncertain  pleading ,  may  b«  made  more  definite  and  eertain 

by  amendment,  229. 
what  is,  239. 
nnoertainty  is  to  be  remedied  by  amendment,  230^. 

INDEX  to  ease  in  court  of  appeals,  when  neoessary,  649. 

INDIAN  LANDS,  railroads  throngh,  connty  oonrt  has  juiisdiotion  of,  41. 

INFANT,  in  suits  by,  defeodant  is  entitled  to  security  for  costs,  468,  469  b. 

when  a  party  to  a  contract  sued  on  need  not  be  joioed  as  defendant 

109  a. 
service  of  summons  on,  144. 
discontinuance  of  action  against,  509 1. 
may  sue  for  legacy  by  guardian,  106  d. 
must  sue  by  guardian  In  justice's  court,  106  e. 
guardian  of,  liable  for  costs,  564. 

of,  may  verify  the  pleadings,  224  e. 
attorney  may  subscribe  the  pleadings  as  attorney  for  the  guardian, 

106  A,  227  g. 

an  infant  married  woman  suing  jointly  with  her  husband  need  not 

have  a  guardian,  106  a. 
when  an  infant  defendant  may  petition  for  appointment  of  a  guardian, 

sale,  mortgage,  or  other  disposition  of  real  estate  of,  county  court  may 
decree,  40. 

specific  performance  by,  county  court  may  decree,  40. 

to  appear  by  guardian,  105. 

guardian  for,  how  appointed,  106, 107. 

judgment  taken  against,  without  appointment  of  a  guardian  is  irreg- 
ular, 105  e. 

guardian  must  be  appointed  before  commencing  a  suit  for  the  in&nt, 

107  fl. 

complaint  for  partition  when  infants  interested,  608. 
proceeds  of  sale  of  real  estate  of,  to  be  brought  into  court,  676. 
costs  on  reference  as  to  sale  of  real  property  of,  676. 
guardian  of,  to  give  security  to  account,  675.    See  Otiardian. 

INFERIOR  COURT,  costs  on  review  of  a  decision  of,  in  a  special  proceeding,  507. 

appeal  to  supreme  court  from,  525. 
in  citiet.    See  District  Court,  Marine  Court, 

INFORMATION  and  belief,  denial  upon,  191. 

in  nature  of  Quo  Warranto,  abolished,  and  action  substituted,  618. 
INFX)RMBR,  parties  to  actions  by,  101  a. 

INHABITANT,  railroad  company  is,  of  each  couaty  in  which  their  track  is  laid, 

55  s. 
INJUNCTION  ORDBR,  order  under  section  297  is  not,  457  /. 

wnt  of  injunction  abolished  and  order  substituted,  305. 

may  be  made  by  the  court,  or  a  judge  or  a  connty  judge  may 
grant,  305. 

may  be  made  at  general  term,  305  b. 

against  state  o6ioers,  305  c. 

to  suspend  business  of  corporation,  318. 

code  gives  no  new  remedy  by,  305  *• 

no  distinction  between  common  and  special,  305  d, 

directed  to  a  corporation,  306  A. 

Uw  restricting  allowance  of,  how  aiFeoted,  305  e,  310  A. 

application  fci  is  a  motion,  317  e. 

in  what  case  granted,  306. 

can  only  go  against  party  to  action,  306  a. 

where  a  dear  violation  of  right,  307  a, 

to  restrain  summary  proceedings  to  recover  possession  of  real 
property,  307  6,  c. 
50 
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INJUNCTTION  ORDER-^oii<inue(2. 

to  preyeut  maUiplicity  of  vnitf ,  307  d. 

tnmafer  of  seonritiM,  307  e,  310  /. 
obttraction  of  water  ooones,  307  g, 
to  protect  partnenhip  fande,  306  a,  6,  309  a. 
to  prevent  Tiolation  of  eoTenaiita  in  a  leaae,  308,  c,  g. 
to  prevent  erection  of  baildioga,  308  d. 
to  protect  orediton,  308  e,  309  a,  31 1  6,  g^  A,  t,  j, 
to  restrain  nee  of  trade  mark,  308  /. 
to  restrain  waste,  308  A,  j^  k, 
to  restrain  disposition  of  property  pending  the  action,  309  A,  d^  c, 

311  a,  5. 
to  restrain  proceeding  in  action  of  ejectment,  309  c 
to  restrain  proceedings  to  foreclose  mortgage*  309  i. 
to  stay  proceedings  in  an  action  in  same  court,  309  A. 

in  another  court,  310  a,  b. 
wilt  not  he  granted  where  the  plaintiff  has  no  interest,  310  c. 
to  restrain  proceedings  hy  commisBioners  of  highways«  310  d. 
as  a  means  of  reviewing  a  previous  decision,  310  e. 
to  restrain  transfer  of  stock,  310  /. 
will  issue  only  to  restrain  acts  done  or  threatened  pending  the 

litigation,  310g^,  311  A,  i,  j. 
on  refusal  to  pay  a  debt,  311  a. 
on  threat  before  suit  to  dispose  of  property,  311  h. 
where  plaintiff's  right  denied  by  defendants  311  ^. 
by  defendant,  311  A. 
how  served,  311. 

copy  of  affidavit  to  be  served  with,  313, 314  /,  g. 
effect  of  dismissal  of  complaint  on,  312. 
most  be  obeyed,  312. 
appeal  from,  312. 

may  be  granted  at  any  stage  of  the  action  befbre  judgment,  313. 
how  grounds  for  issuing  may  he  shown  to  the  court,  312,313. 
granting  of,  rests  in  discretion  of  the  court,  314  A,  321  e. 
after  answer,  314. 

temporary,  when  granted,  314,  311  e,  309  d,  /,  308  A. 
security  upon,  315, 316  a,  6,  e,  d, 

to  stay  business  of  corporation,  318. 
to  stay  proceedings  after  judgment,  315  rf,  <f,  /,  316  c. 
reference  to  ascertain  damage  on,  315,  316  A,  t,  319. 
damages  allowed  on,  317. 
action  on  bond  on,  108  c,  317  6. 
defendant  may  be  heard  before  granting  of,  317. 
motion  to  vacate  or  modify,  319,  323. 
stay  by  effect  of,  on  time  of  limitation,  91. 

INJURY,  Is  the  permm  or  character ^  defendant  may  be  arrested  in  action  for,  272. 
to  the  person,  criminal  conversation  Is,  273  a. 
seduction  is,  273  a. 
actions  for  in  justice's  courts^  55. 
to  real  or  pereonal  property,  action  for,  in  justice's  courts,  55. 
INQUEST,  in  what  caseit  ((58. 

intention  to  take,  must  be  expressed  in  the  notice  of  trial,  362  e,  658. 
may  be  taken  on  the  opening  of  the  court,  any  day  after  the  first  day  of 

the  term,  unless  an  affidavit  of  merits  he  filed,  364  6,  366  g. 
cannot  be  taken  after  the  trial  of  a  litigated  cause,  366  g. 
affidavit  to  prevent,  requisites  of,  365  e. 

how  served,  365  dL 

in  action  against  the  several  parties  to  a  bill  or  note, 
365  d,  367  A. 
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INQUEST— conltnued. 

cannot  regnlarly  be  taken  before  defendant's  time  to  amend  expiree,  366  c. 

cannot  be  taken  after  the  jury  are  discharged,  366  a, 

a  party  is  not  bound  to  waive  an  inqaeat  regdarly  taken,  366  c . 

oonrt  will  not  be  eet  aside,  if  regularly  taken  and  if  answer  is  frivolons,  366j« 

on  setting  aside,  defendant  may  be  put  under  terms,  366  k. 

defendant  may  appear  on,  and  cross-examine  the  plaintiff's  witnoMes^  and 

except  to  the  evidenoe,  366  t. 
claim  admitted  by  pleading  to  be  allowed  on,  366  k. 
in  superior  court,  365  b. 

See  AffidavU  of  MeriU, 

INQUIRY  of  damageo^  writ  of,  when  it  may  issue,  350  d, «,  /. 

INSANE  PERSON,  discharge  of,  from  arrest,  278  /. 

service  of  summons  on,  146  e. 
See  Uruound  Mind, 

INSOLVENT  DEBTORS,  jurisdiction  of  county  court  as  to,  41. 

security  for  costs  iniUitions  by,  in  certain  cases,  468. 
provisions  of  revised  statutes  as  to,  retained  in  force,  636. 

INSPECTION.    See  Admionon  or  Intpectiont  Discovery, 

INSTALLMENTS,  execution  for,  on  judgment  by  confession,  560. 

action  for,  on  bond,  55. 

INSTRUMENT,  parties  to  actions  upon,  112. 

costs,  where  several  actions  on  one  instrument,  473. 
for  payment  of  moneys  action  or  defence  on,  how  pleaded,  235,  240. 

in  jusUces'  courta,  66. 
allowance  in  addition  to  costs,  In  action  for  construction  of,  488. 
See  Sealed  Jnetrument, 

INSUFFICIENT  ANSWER,  meaning  of  the  term,  218  e, 
INSURANCE  POLICY,  complaint  upon,  174. 

consolidating  actions  on,  249  A. 
INTEREST,  on  verdict  or  report  of  referee,  when  allowed.  494. 

when  jury  may  assess,  370, 

by  way  of  penalty  on  appeal,  29  i. 

not  to  disqualify  a  witness,  580. 

pasty  in,  to  sue,  94. 

all  parties  in,  to  be  joined,  108, 110. 

when  all  parties  in,  need  not  be  joined,  110. 

INTERLOCUTORY  Co«f«,  how  collected,  503. 

within  what  time  to  be  paid,  666. 

power  of  clerk  to  tax,  496  /. 

proceedingi,  case  on  certiorari  to  remove,  668. 

INTERMEDIATE  ORDER,  when  may  be  reviewed  in  court  of  appeals,  22. 

INTERPLEADER,  when  it  will  be  ordered,  117, 118,  119,  120. 

INTERROOATORIES,  how  setUed,  &c.,  590  t. 

examination  on,  by  consent,  596. 
INUENDO,  when  necessary,  240  6,  e,  241  a. 

IRREGULARITY,  notice  of  motion  for,  to  specify  irregularity  complained  of,  662, 

663  a,  6,  c,  d, 
when  waived,  609  A,  190  d. 

in  judgment  to  be  taken  advantage  of  within  a  year,  (8  Pr.  R.  312L) 
IRRELEVANT  or  redundant  matter  may  be  struck  out  on  motion,  229. 
applicable  to  new  matter  only,  229  e. 
in  a  demurrer,  229/. 

motion  to  strike  out  when  and  how  made,  229. 
what  win  be  struck  out,  230. 

not  be  struck  out,  233. 
what  is  irrelevant  matter,  211 1. 
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IRRELEVANT  OR  REDUNDANT  MATTER— «Mlm«etf 
eaanot  be  demnired  to,  183  /. 
order  leftinnf  to  etrika  oat  if  not  appealable,  S94  /. 
motion  to  strike  oat  not  a  sabetitnte  for  a  detnnirer,  330 1. 
waiver  of  objeotkm  to,  230  ft,  c 
I8BUBS,  different  kindi  of,  357. 

f^igfudf  aboliahed,  80.    See  Feigned  i#fa«. 

wben  they  arise,  357. 

wben  isroes  of  fiMt  arise',  357. 

when  israes  of  law  arise,  357. 

of  law  and  fact  may  arise  in  one  aotion,  358. 

when  there  are  issnes  of  law  and  iaot,  the  israes  of  taei  to  be  first  tiM, 

unless  ooBft  otherwise  order,  358. 
praetioe  in  cases  where  there   are  issnes  of  law  and  fiict  to  be  Iriod, 

358  a,  6. 
mmt  all  be  diqiosed  of  before  judgment  can  be  entered  358  c 
trial  m  the  judicial  examination  o(  358. 
how  tried,  359. 

may  be  tried  in  any  place  the  parties  may  agree  upon,  360/ 
may  be  refemd,  384,  385,  387. 
riiould  be  joined    as  to  all  defendants  before  [eanse  aotieed  for  trial, 

367  6. 
efUw  to  be  tried  by  the  court,  unless  they  are  referred,  359. 
ef  faei  in  actioo  for  the  recoTory  of  money  only,  or  spieeifie  real  or  per- 
sonal property,  or  for  a  diTorce,  to  be  tned  by  a  jury,  nnlesi  jury  trial 
is  waited,  or  a  reference  be  ordered,  359. 
B»  ether  eMiene,  to  be  tried  by  the  court,  except  a  jury  trial  or  a  refer- 

ence  be  ordered,  359. 
ef  feet  triable  by  the  court  may  be  tried  at  oircnit  or  special  tern, 

661. 
a  jury  or  by  the  cour^  to  be  tried  before  a  sinde  judge, 
359. 
of  foot  in  the  supreme  court,  to  be  tried  at  a  circuit  when  the  trial  ie  by 

jury,  otherwise  at  circuit  or  special  term,  359. 
o/  law  to  be  tried  at  a  circuit  or  special  term,  360,  360  g. 
ef  law  to  haYe  preference  on  the  calendar,  unlem  the  court  otherwi»  di- 
rect, 360. 
ef  law  on  the  general  term  calendar  of  the  ^preme  court  in  the  finl 

district  transferred  to  the  special  term,  360. 
either  party  may  notice  for  trial,  360. 
note  of,  to  be  furnished  to  cleik,  360. 
to  be  entered  on  calendar,  360L 
how  disposed  of,  on  the  calendar,  363. 
of  foot  joined  in  a  county  court  before  July,  1848, 440. 
of  foot  cannot  be  sent  to  be  tried  by  a  sheriflPs  jury,  359  d, 
date  of,  363  ft,  531  d. 
when  either  party  may  bring  to  trial,  364. 
when  considered  as  joined,  392  tf,  412  1. 
of  law,  judgment  on,  383. 
in  ifiyoroe  cases,  679. 
See  Nete  of  leeue.  Trial,  Verdict 
ITEMS  OF  ACCOUNT,  when  need  not  be  faiserted  in  pleading,  227. 

how  to  be  deliTered,  227. 
ftvther  partiealars  of,  228. 
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JAIL  LIBERTIES,  jarMietion  of  the  connty  courts  as  to,  39  e,  41. 

extant  of,  427/. 

defendant  entitled  to,  427/. 
JAII/)R,  cannot  be  bai],  284  e. 

JOINDER  of  causes  of  action,  243,  249- 
of  defences,  204-207. 
of  parties,  108.    See  Parties. 
JOINT  and  aeveral  debtortt  proceedings  against,  where  the  summons  is  served  on 

one  or  some  of  the  defendants  only,  152. 
where  the  summons  is  served  on  all  the  defendants,  152. 
provisions  of  revised  statutes  as  to,  154. 
judgment  in  actions  against,  406  to  409. 
execution  against,  where  only  some  are  served,  429  g. 
cantraeior,  examination  of,  as  a  witness  on  his  own  behalf,  577. 
debtors,  attachment  against,  323  d, 

judgment  for  want  of  answer  against,  349  d, 
debtors f  heirs ^  devisees^  legatees,  and  tenants  holding  under  a  judgment 
debtor,  proceedings  against,  155  c,  553. 
on  judgment  against  one  of  several  joint  debtors,  those  not  served 
may  be  summoned  to  show  cause  why  they  should  not  be  bound  by 
the  judgment,  553. 
if  judgment  debtor  die  after  judgment,  his  heirs,  devisees,  or  legatees, 
or  the  tenants  of  real  property  owned  by  him,  and  affected  by  the 
-judgment,  may  be  summoned  to  show  cause  why  judgment  should 
not  be  enforced  out  of  estate  of  deceased,  554. 
form  of  summons,  554. 

summons  to  be  accompanied  by  affidavit  of  amount  due,  554 
answer  by  party  summoned,  554. 
subsequent  proceedings  the  same  as  in  an  action,  555. 
answer  and  reply  to  he  verified  as  in  an  action,  555. 
attachment  may  issue  to  compel  application  of  property  to  payment  of 

the  judgment,  555. 
payment  by  one,  does  not  revive  liability  of  the  others,  94  e. 
reference,  when  ordered,  392  h. 

stock  companies,  may  sue  and  be  sued  in  the  name  of  their  president,  100  s. 
parties  to  actions  against,  95  c. 
JUDGE  not  to  sit  in  cause  in  which  he  is  a  party,  58. 

order  of,  when  enforced  in  same  manner  as  an  order  of  the  court,  305. 
inability  of,  to  hold  a  special  term,  circuit  court,  or  sit  at  general  term,  or 

preside  at  oyer  and  terminer,  provided  for,  37  6, 38. 
at  chambers,  does  not  act  as  a  court,  38  d, 

attachment  for  contempt  may  be  made  returnable  befbre,  464. 
cannot  entertain  a  motion  for  an  extra  allowance,  491  6. 
*     cannot  entertain  motion  for  new  trial,  601  /. 

in  arrest  of  judgment,  601/. 
for  certiorari,  3a 
petition  for  discharge  of  imprisoned  debtor, 
iQh. 
appeal  ih>m  order  of,  a  motion,  600  g. 
cannot  extend  the  time  to  make  a  case  after  the  ten  days  for 

making  it  have  expired  604  e, 
county  judge  has  power  of,  in  actions  in  the  supreme  court,  609. 
adjustment  of  costs  by,  498. 
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of  court  ofafpedU  may  adjonrn  ooort,  31. 

absence  o(  proTided  for,  31  g, 
orden  by,  653. 

may  enlarge  time  for  taking  any  proceeding,  653. 
may  take  part  in  deoidinff  oaeea  in  which  they  took  part 
in  deciding  below,  31  6. 
•/  oupremi  court,  may  be  appointed  to  supply  placet  of  jndgee  of  eoftrt  of 

appeals,  31  gr- 
to  transact  bnsinesi  ont  of  conrt.  38. 
business  commenced  before  one  jndge  in  first  judicial  dis- 
trict, may  be  continued  before  another,  38. 
has  power  throughout  the  State,  38  a,  38  e. 
has  the  special  jurisdiction  before  the  code  rested  in  Tice- 

ohaneellofB,  dtc.,  38  e. 
inability  of,  3&  • 

of  ouperior  court,  to  take  no  fees  for  serrices,  50. 

to  be  elected,  51. 
how  Toted  for,  51. 
how  classified,  51. 

vacancies  in  office  of,  how  supplied,  52. 
salaries,  52. 
of  New  York  common  pUao,  reriew  of  orders  o(  709. 
of  Brooklyn  city  court,  powers  of,  49. 
of  county  court,  powers  of,  602.    See  County  Judge. 

UDGMENT,  defined,  345,  344  e. 
order  is  not,  343  e. 
dismissal  of  complaint  is,  343  d, 
decision  of  court  on  demurrer  is,  343  a,  b,  344  e,  d. 

on  motion,  under  section  247,  is?  343  e. 
an  order  at  general  term  rcTersing  a  judgment  is  not,  343  /. 
distinction  between,  and  order,  344  a. 
the  words  rule  and  order  in  no  case  mean  judgment,  344  6. 
clerk  to  enter  pursuant  to  verdict,  372. 
manner  of  entering,  405. 

provisions  as  to,  directory  merely,  417  k. 
clerk  to  insert  cosia  in  entry  of,  495. 
interest  on,  495. 

may  be  for  one  or  more  of  the  parties  and  against  the  othen^  405. 
may  determine  the  ultimate  rights  of  the  parties  as  between   them- 
selves, 405. 
may  grant  affirmative  relief  to  defendant,  406. 
may  be  against  one  of  several  defendants,  leaving  the  action  to  proceed 

against  the  rest,  406  to  410. 
agttinet  joint  dehtora,  406  to  410. 
where  there  are  issues  of  law  and  fiict,  cannot  be  entered  until  both 

issues  are  disposed  of,  416  e, 
where  defendant  has  appeared  the  plaintiflT  cannot  on  taking  judgment 

for  want  of  an  answer  for  epecial  reliefs  settle  the  form  of  the  jadg* 

ment  ex  parte,  416/. 
against  joint  debtors  where  only  one  or  some  of  thp  defendanti  were 

served,  152. 
effisct  of  such  judgment,  152  d. 
against  one  of  several  defendants,  152. 

against  some  only  of  the  defendants  served,  when  it  may  be  entered,  15S. 
against  several  heirs  of  a  person  dying  intestate,  155  b, 
against  the  several  parties  to  bills  and  notea^  154  e. 
need  it  state  the  particular  kind  of  execution  to  be  issued  ?  427  c,  495  d. 
in  an  action  against  a  principal  and  his  surety,  cannot  adjust  therighlB  of 

the  defendants  as  between  themselves,  407  c. 
In  the  alternative,  414,  415  a,  b. 
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JUDGMENT— tfonantied.  , 

to  be  entered  in  judgment  book,  416. 

to  epecify  dearly  the  relief  mnted,  416. 

when  and  bow  docketed,  418. 

entry  on  docket  o^  "  lecared  by  appeal,"  418. 

for  plaintiff  after  attachment,  boweatisfied,  334. 

on  report  of  referee ^  when  may  be  entered,  400  e,  d,  415  e. 

notice  of  entry  of,  ehonld  be  given,  400  «,  416/ 
where  party  diei,  after  report  and  before  judgment,  400  /. 
valid  as  to  matters  adjudicated,  400  g, 
either  party  may  review,  400  k, 
appeal  from,  within  what  time,  401  d. 
on  issue  of  law,  383. 

on  bond  and  warrant,  dec.,  executed  before  July,  1848,  614. 
by  confession,  in  justices'  court,  55,  56  6,  j,  57,  58  e. 
in  courts  of  record,  555.    See  Addenda, 
by  consent,  58  e» 
on  recognizance,  46  c, 
of  .court  of  appeals,  how  pronounced,  30. 

when  not  conclusive,  31  a, 
of  superior  court,  how  pronounced,  50. 
of  New  York  common  pleas,  how  pronounced,  50. 
of  supreme  court  general  term,  34. 
how  pleaded,  234. 
answer  to  complaint  on,  201,  202. 
when  application  for,  to  be  to  the  general  term,  376. 
two,  for  same  demand  not  regular,  517/. 
in  action  to  recover  possession  of  personal  property,  414,  415  h, 
de  melioribue  damnie,  371  a,  409  e. 
of  affirmance,  what  is  not,  649  c. 

or  reversal,  by  default  in  court  of  appeals,  652. 
of  forfeiture  against  a  corporation,  622. 
order  on  petition  may  be  enrolled  or  docketed  as,  667. 
on  failure  of  defendant  to  anetoer,  344.    See  Default. 
af^er  demurrer  to  complaint  overruled,  347  h, 
after  order  striking  out  answer  as  sham,  Aa,  215  e,  357  6 . 
in  action  against  several  defendants  jointly  liable,  judgment  for  want  of 
an  answer  cannot  be  entered  until  time  to  answer  of  all  the  defend- 
ants has  expired,  349  d, 
after  offer  may  be  entered  without  leave  of  court,  416  d. 
when  to  be  entered  on  direction  of  a  single  judge,  or  report  of  referees, 

subject  to  review  at  general  term,  415,  416. 
injunction  to  restrain  proceedings  on,  what  security  required,  315  d. 
against  the  sheriff,  on  his  liability  as  bail,  proceedings  on,  290. 
in  foreclosure  oases,  670. 
on  special  verdict,  367. 

for  the  dismissal  of  the  complaint    See  Diemieaal  of  Complaint, 
on  trial  by  the  court,  of  a  question  of  fact,  378. 
on  frivolous  demurrer,  answer  or  reply,  352. 
when  motion  costs  cannot  be  inserted  in,  502  h, 
on  appeal f  there  can  be  no  allowance  in  addition  to  coats  on,  488  a. 
taken  against  a  party  through  lus  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect,  court  may  relieve  from,  266. 
how  enforeedl  424. 

after  death  of  judgment-debtor,  421. 

creditor,  422. 
against  executors,  422. 
when  a  lieu  on  real  estate,  418, 419. 

of  United  Siatee  court j  provisions  of  code  as  to  lien  of  judgment  ex- 
tend to,  418  a. 
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aaUflfaction  of,  how  entered,  443, 
peyment  of,  doee  not  prevent  nn  appenl,  98  d. 

of  marine  eourf,  cannot  be  aet  aaiide  in  Nev  Terk  oommon  plena,  ex- 
cept on  appeal,  73  a. 
will  not  be  re?eieed  for  teehmcal  defecto,  98  g,  967. 
aotiona  on,  regulated,  79. 

in  juatieea'  conrta,  55, 56  d, 
time  for  oommenoing  action  on,  86. 

after  reveraal  of,  91. 
See  Appeal, 
book,  clerk  to  keep,  416. 

jadgmenta  to  be  entered  in,  416. 
d«6lar,  proceedinga  againat,  after  execntioa  returned  nnaatiafied,  444. 
See  SuppUmeutary  Proceodingo. 
when  a  neceaaary  P^rty  to  n  nit  by  receiver  of  hia  eetate,  111c. 
deceaaed.    See  joint  Debtor,  « 

roll,  when  clerk  to  make  up^  417. 
of  what  conatitnted,  417, 417  d,e,f,g,  416  h. 
it  m  theclerk'a  and  not  the  attorney'a  duty  to  make  np^  417  e. 
caae  made  after  judgment  entered,  to  he  annexed  to,  417  a, 
on  filing,  judgment  to  be  docketed,  418. 
on  aubmiaaion  of  controveray  without  action,  559. 
when  theae  worda  include  recorda  of  judgment,  and  enrollment  d 

decree,  640. 
on  confeoion  of  judgment,  witbont  action,  560. 
in  action  againat  corporation,  694 
amendment  of,  963  d,  964  u 

JURY.    See  Trial  by  Jury. 

objectiona  to,  how  waived,  367. 
may  render  general  or  apecial  verdict,  368. 
verdict  o(  368,  369.    See  Verdiet. 
may  ameai  intaraat,  370. 
verdict  and  aaaeaunent  of  damagea,  371  b. 
may  aaaeei  contingent  or  conditional  damagaa,  371 «. 
aaseaunent  by,  after  judgment  on  iane  of  law,  383. 
may  alter  and  oorreot  verdict,  371  a 
reconaider  verdict,  371  & 
be  polled,  371  /. 
how  polled,  371  /. 

to  aaaeaa  defendaot'a  damagea  in  certain  eaaea,  379. 
in  county  court  and  oourt  c?  aeanona,  how  drawn  and  anmmoned,  49. 
howanmmoned,  empanneled,  and  challenged  in  diitrict  coorta,  75 1. 
for  adjourned  circuit  and  county  court  and  oyer  and  terminer,  37. 
trial  by,  how  waived,  378. 

demand  of,  in  marine  court,  73  /. 
how  demanded  in  diatrict  oourti^  75  k 
JURISDICTION  ofeowrto,  generally,  91. 

courta  acquire,  from  time  of  aervioe  of  anmmons,  or  allowance  of  pro- 

viaional  remedy,  156,  156  g, 
appearance  under  proteat  to,  45  %  157  d, 
of  conria  continued,  except  aa  altered,  99. 
See  under  the  Title  of  each  eomrt 
JUSTICE.    See  Courte  of  Juetiee,  Judge. 
JUSTICES'  COURTS  of  New  York  etiy.    See  Dioiriet  Courte. 

of  eitieOf  juriadiction  of,  76. 

general  provinona  aa  to,  77. 
tranacript  of  judgment  o(  77  ^,  e,  d. 
pleadinga  in,  77  «. 
exeontion  on  judgment  of,  77  /. 
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JUSTICES  of  the  peace  eaurte  of,  existing  provisions  of  law  as  to,  abolishecH  54. 

jorisdietioii  of,  55,  58, 59. 
statates  relating  to»  54  a. 
form  of  process  in,  54  b,  e,  55  a,  b,  e,  d. 
roles  in,  65. 

examination  of  witnesses  in,  58  d, 
plaintiff  must  prove  his  case  in,  66. 
plaintiff  need  not  prove  his  case,  68  j. 
provisions  as  to  parties  apply  to,  67, 69  d, 
infant  plaintiff  in,  mnst  sne  by  guardian,  106  «. 
answer  of  title  in,  59. 
proceedings  afle/  answer  of  title,  60  to  64. 
jarisdiction  of,  as  to  non-residents,  58  e,  d. 
fees  to,  for  return  on  appeal,  550. 
how  to  make  a  return,  542. 

no  appeal  to  court  of  appeals  in  actions  commenced  before,  22. 
judgment  of,  bow  reviewed,  50,  538. 

transcript  of,  may  be   filed    and  docketed  with  county 

clerk,  64, 77. 
effect  of  filing  such  transcript,  64,  77. 
when  a  lien  on  real  estate,  64. 
when  deemed  a  judgment  of  the  Kew  Tork  common 

pleas,  77. 
supplementary  proceediogs  on,  after  execution  on,  returned 

unsatisfied,  445,  447  a. 
powers  of  county  court  as  to,  40. 
JUSTIFICATION  of  sknder,  how  pleaded,  241. 

of  bail,  287.    See  Bail. 
of  sureties  on  appeal,  523,  524.    See  Sureties, 
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KINGS  COUNTY,  first  subdivision  of  section  30  of  the  code  not  to  apply  to,  41. 


L. 


LANDLORD  AND  TENANT,  effect  of  relation  of,  on  time  for  commencing  ac- 
tion to  recover  real  property,  84. 
LANDS,  trespass  on,  636. 

summary  proceedings  to  recover  possession  of,  637,  627  d,  42  e. 

See  Indian  lands,  State  lands,  Real  property. 
LAWS  of  other  States  and  governments,  how  proved,  614. 

inconsistent  with  code  repealed,  634 

LEGACY,  infant  may  sue  by  guardian  for,  106  d. 

LEGAL  and  equitable  relief  may  be  asked  for  in  one  complaint,  244  e. 

51 
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LEGACi  NOTICES,  time  for  publication  of,  how  compntod,  €14. 
LEGATEES,  proceediogs  by  and  against,  not  affected  by  the  eode^  637. 
LEGITIMACY  ofehildren^  how  questioned  in  actions  for  divorce,  678. 
LETTERS  PATENT,  action  to  vacate,  621  to  624. 
LETTERS  ROGATORY,  superior  conrt  will  not  issue,  594. 

LIBEL,  actiontfor,  are  penal,  S^  a. 

cannot  be  brought  in  justices'  courts,  58. 

must  be  brought  within  two  years,  87. 

may  include  cause  of  action  for  malicious  prosecution,  244  g, 

how  io  be  stated  in  complaint,  240. 

answer  in  action  for,  213  e,  241. 

innendo,  when  necessary,  240  6,  c. 

colloquium,  when  necessary,  241  a. 

justification  on  ground  of  truth,  how  pleaded,  241. 

what  are  mitigatiog  circumstances,  242. 

matter  in  mitigation,  how  pleaded,  242. 

miligatiDg  circumstances  demurrer  to,  242  h. 

no  issue  can  be  raised  on  mitigating  circumstances,  243  6. 

an  answer  justifying  the  speaking  must  confess  the  speaking,  241  c. 

irrelevant  allegations  in  answer  may  be  stricken  out,  231  a. 

See  Slander, 
LIBERTIES.    See  JaU  liberties. 

LIEN,  effect  of  order  in  proceedings  supplementary  to  execution  as,  453  i. 

by  judgment  on  real  estate,  64,  77,  418, 419. 

by  attachment  on  real  estate,  332  d, 

by  referee  for  his  fees,  386  k, 

/oio,  proceeding  under,  is  an  action,  181a. 
provbioDs  of,  not  repealed  by  the  code,  637 . 
LIFE  INTEREST,  how  computed,  681. 

LIFE  TENANT.    See  Tenant  for  life,  Curtesy,  Dower. 

LIKE  PROOF,  meaning  of  the  words,  350  I 

LIMITATIONS,  when  the  court  will  restrain  the  defendant  from  interponng  the 

defence  of,  177/. 
of  actions,  repeal  of  existing  limitations,  80. 

principle  of,  applicable  to  demands  in  surrogate's  cooxts,  80. 
when  action  deemed  commenced,  89. 
See  Times  for  commencing  action*. 
LIMITED  PARTNERSHIPS,  parties  to  aotions  by  and  against,  100  h. 
LIS  PENDENS,  notice  of,  when  may  bo  filed,  143. 

what  to  contain,  143. 
in  foreclosure  suits,  143  a. 
when  constructive  notice,  143. 
complaint  amended  after  notice  filed,  effect  of,  143  a. 
proof  of  filing  in  mortgage  cases,  670. 

LOAN  ojleers  may  sue  in  official  capacity,  99  /. 

IX)ANS,  commissioners  of,  may  sue  in  official  capacity,  99/. 

I/>CAL  and  transitory  actions^  distinction  between,  still  exists  for  some  pur- 
poses, 126  d, 

LONG  ACCOUNT,  what  is  a,  388/,  389  a. 

LOST  PAPER,  Sec,  place  of,  how  supplied,  613. 

LUNACY,    See  Commissien  of  Lunacy. 

LUNATIC,  county  court  has  jurisdiction  of  the  person  and  estate  of,  40. 

judicially  declared  sucb  cannot  be  sued  except  by  leave  of  the  court, 

145  g,  146. 
service  of  summons  on,  145. 
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diiebarge  of,  from  arrest,  278/ 

eutody  and  disposition  of  estate  of,  provision  of  revised  statntes  as  to,  not 

affected  by  the  code,  636. 
eommitiee  of,  payment  of  costs  by,  676. 
actions  by  and  against  100  e,  /,  g. 


M. 


MAIL,  service  of  papers  by,  608. 
time  of  service  by,  610. 

party  to  whom  paper  sent  takes  the  risk  of  the  failure  of  the  mail,  608/. 
sheriff  may  return  process  by,  430  e,  ^ 

MAINTEPf  ANCB,  are  laviss  relating  to,  repealed?  466  a. 

MALICIOUS  PROSECUTION,  cause  of  action  for,  may  be  joined  with  cause  of 

action  for  slander,  244  g. 
action  for,  cannot  be  brought  in  justices'  courts,  58. 
costs  in  actions  for,  472. 

MANAGING  AGENT  of  a  corporation,  who  is,  144  b,  e,  145. 

service  of  summons  on,  143. 

MANDAMUS,  proceedings  on,  not  affected  by  the  oeeond  part  of  the  code,  605  g, 

635. 
on  return  to,  rule  to  plead  may  be  entered,  668. 

MANUFACTURING  COMPANIES,  action  against,  parties  to,  100  a. 

MARINE  COURT,  juriidietion  of,  10,  726. 

is  special  and  limited,  71  a. 
in  actions  in  which  justices*  have  jurisdiction,  71. 

on  charter  or  by-law,  71. 

between  seamen  and  shipowners,  dec.,  71. 

for  acts  on  board  of  merchant  vessels,  71. 
does  not  extend  to  admiralty  or  maritime  causes^  71. 
revised  statutes  do  not  apply  t(v  70,  73  d,  /. 
may  require  plaintiff  to  give  security  for  costs,  71. 
cannot  issue  execution  against  the  person,  71  6. 
justices  of,  72  /. 

justice  of,  when  a  witness  for  either  party,  72  a. 
may  appoint  officers,  72  d, 
fees  in,  72  e. 
costs  in,  72  b, 
may  open  defaults,  72  6. 
may  issue  a  commission  to  take  testimony,  72  g. 
may  postpone  trial,  to  enable  the  plaintiff  to  procnr*  evidence,  73  a. 
may  order  bill  of  particulars^  73  b, 
objection  to  jurisdiction,  how  waived,  73  e. 
judgment  of.  how  set  aside,  13 e, 
proceedings  m  actions  commenced  by  attachment,  73  g, 
section  28  of  the  code  applies  to,  39  a. 
jury  trial  in,  when  to  be  demanded,  73  / 
suits  against  non-residents  in,  73  c. 
time  for  entering  judgment  in,  73  d, 
judgment  of,  may  be  roTiewed  in  New  York  common  pleas,  50, 538. 
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MARINE  COURT— cofUtnued. 

proTuuoDt  as  to  forixifl  of  action,  to  pleadings,  to  the  times  of  com- 
mencing actions,  to  the  rales  of  evidenoe,  to  filing  and  doeketiBg 
transcripti,  and  to  their  effect,  and  the  mode  of  enforcing  tbem, 
and  to  proceedings  where  title  to  real  property  comes  in  qoestioB, 
applied  to  this  coort,  77. 
no  appeal  to  conrt  of  appeals  in  action  commenced  in,  22. 
MARITIME  JURISDICTION,  marine  coort  not  to  exercise,  71. 
MARKSMAN,  verification  by,  225/. 

MARRIAGE,  breach  of  promise  of,  form  of  summons  in  action  for,  137  i. 
complaint  for,  174. 

judgment  for  want  of  answer  in  action  for,  348  k, 
fenude  cannot  be  arrested  in  action  for,  273  6. 
action  to  declare  void.     See  Divorce. 
MARRIED  WOMAN,  when  she  may  sne  alone,  101. 

when  she  may  sne  or  be  nied  alone,  101, 103  a.  6.  e. 
when  she  must  prosecute  or  defend  by  next  friend,  101. 
when  she  may  sne  alone  without  a  next  friend,  101. 
when  she  must  sue  by  next  friend,  101. 
when  the  must  be  joined  as  a  party  with  her  husband,  103. 
who  may  be  next  friend  for,  104. 
*  liability  of  next  friend  for,  104. 

mode  of  appointing  next  friend  for,  104. 

defendant,  plaintiff  may  procure  the  qipointment  of  nsxt 

friend  for,  105  a. 
next  friend  for,  may  be  appointed  nunc  pro  tune,  105  h, 

only  appointed  with  her  consent,  105  c. 
an  infant  and  suing  with  husband,  need  not  have  guardian, 

106  a. 
separate  answer  by,  103  a,  5,  e. 

demurrer  by,  182  a,  184  > 
when  she  may  be  a  witnesi  to  contradict  her  huband, 
586  e  to  g, 

MATERIAL  ALLEGATION,  what  is,  251  d,  s,/. 

test  o(  234  «,  d. 
if  not  denied  deemed  admitted,  250. 

MAYOR'S  COURT  of  Rochester  abolished,  46  m. 

of  Troy,  statutes  relating  to,  46  t. 
of  Albany,  statutes  relating  tp^  46  h. 
proceedings  in,  may  be  tramiferred  to  county  court,  42  d,  44. 
jurisdiction  of,  43. 
statutory  provisions  as  to,  46  g. 
power  of,  to  order  production  of  documents,  567  a, 

MECHANICS'  lien  law.    See  Lien  Lav. 

MERGER  of  right  to  prosecute  criminally,  civil  action  is  not,  19. 

MERITS,  365  e.    See  Affidavit  of  Merit: 

order  involving;  what  is,  535, 393  d. 
MINISTER  OF  THE  (K)SPBL,  not  allowed  to  testify  to  certain  matters,  580  c 
MINOR,  service  of  summons  on,  144.    See  Infant 
MINUTES,  special  verdict  or  finding  to  be  entered  on,  369. 

verdict  to  be  entered  on,  372. 

motion  founded  on,  373. 

of  judgment^  when  cannot  be  settled  ex  parte^  416/. 

entry  on,  of  filmg  mortgage  with  the  den,  672. 

MISTAKE^  the  court  may  at  any  time  order  an  amendment  by  correcting  a  mii- 
take  in  the  name  of  a  party,  or  a  mistake  in  any  other  respect,  260. 
conrt  may  relieve  a  party  from  a  judgment  order,  or  other  proeeedins 
taken  agamst  him  through  his  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect,  266. 


i9  to  the  page,]  INDEX.  .  765 

fAISTAKE^-^ontinued. 

of  officer  of  the  court,  party,  when  not  to  Boffer  by,  acts  of,  253  d. 
See  Amendment,  Variance. 

MONEYED  CORPORATIONS,  time  of  limitation  not  applicable  to  actions 

against,  92. 
snperior  court  has  no  jariiuliotion  of  proceedings 

to  dissolve,  45  g. 
effect  of  code  on  proceedings  to  dissoWe,  con- 
•  sidered,  637  (. 

MONEYS,  order  for  payment  of,  685. 
investment  of.  681. 

of  infante,  wnen  to  be  paid  to  guardian,  674. 
brought  into  court^  to  whom  f^d,  684 

aooonnt  of,  how  kept,  685. 
of  unknown  owners,  proceedings  on  claim  of,  689. 
lent,  complaint  for,  174. 

MORTGAGE.    See  Forecloeure^  Satisfaction, 
parties  to  action  to  set  aside^  108  h. 

casee,  court  need  not  be  furnished  with  copy  pleadings  in,  when  plain- 
tiff's right  not  contested,  664.  • 
reference  jto  report  amount  due  in,  669. 
absent  defendants  and  infants  in,  669. 
application  for  judgment  in,  to  be  at  special  term,  669. 
referee's  report  to  be  confirmed  before  judgment  entered  on,  416. 
proof  of  filing  notice  of  lie  pendene  in,  670. 
judgment  for  sale  in,  670. 
surplus  on  sale  d^  to  be  deposited,  671. 
how  surplus  moneys  obtained  out  of  court,  671. 
mortgage  must  be  recorded  before  deed  executed,  672. 
derk  to  enter  in  minutes  the  filing  the  mortgage,  672. 
sheriff  to  sell  in  parcels,  unless  otherwise  ordered  by4he  court,  672. 
notice  of  sale,  how  to  be  published,  672. 

MORTGAGE  CREDITORS,  right  of,  to  redeem  from  sale  on  execution,  435/. 

MOTION,  application  for  order  is,  598,  GOOdtoh,  352  e,  499  t. 
to  be  on  notice  or  order  to  show  cause,  597  a,  662. 
may  be  on  petition  or  affidavit,  667. 
when  ex  parte,  597  6. 
when  to  be  made,  598,  60(^'  to  n. 
in  first  judicial  district^  may  be  made  out  of  court,  598. 
not  allowed  in  action  triable  elsewhere,  599,  600  o,  p. 
for  what  day  to  be  noticed,  597  /. 
ground  of,  should  agpear  in  moving  papers,  597  g. 
default  on,  597 1,  J. 

technical  objections  to,  how  and  when  to  be  taken,  598  d, 
what  papers  may  be  read  on,  598  e, 
relief  on,  598  /,  g. 
amending  defects  on,  599  a,  b,  266  a. 
papers  used  on,  to  be  filed,  599  e. 
cannot  be  renewed  without  leave,  599  d,  686. 
notice  of,  602. 

in  New  York  Common  Pleaa^  602  /. 

for  a  epecial  day,  597  t. 

oondlermand  of,  597  h. 
transfer  of,  603.  ^ 

in  actions  triable  in  Erie  county,  600  L 
to  have  cause  heard  in  an  adjobing  county,  by  reason  of  the  relationship  of 

the  justice,  dec,  37. 
questions  of  fact  uising  on,  may  be  referred,  389,  390. 
in  court  of  appedU,  when  will  be  heard,  652. 
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MOTION  in  court  of  appeaU—eontinued, 

when  granted  of  ooorse,  652. 
when  not  granted  of  conne,  597^*. 
only  one  counsel  on  each  tide  oa,  652. 
in  New  York  common  pleaa,  707. 
at  oironit  in  canaee  paMcd,  413  A. 
eooto  oa,  allowed  in  diacretion  of  conr^  500. 
when  allowed,  501. 

order  ehonld  determine  amoont  of,  501.  ^ 

where  order  by  default,  50SL 
to  abide  reenlt,  502. 
how  collected,  503. 
form  of  execution  for,  503.      ^ 
in  the  fotlowinff  oaeea :  ^ 

allowance.  491,492. 
arreet  of  judgment,  601  /. 
order  for,  279. 

to  vacate,  290  to  295. 
attachment,  to  diaoharge,  336. 

to  aet  aaide,  329,  336  a. 
for  contempt,  464. 
bail,  reduce  amount  of,  290  to  5295. 
change  place  of  trial,  123. 
oironit,  in  caoae  paaied,  413  k, 

eoato,485. 
commiaBion,  589. 
oonaolidale,  249.  250. 
contempt,  464. 
coata  of  ciroait,  589. 

aecurity  for,  486. 
criminal  caaea,  665. 
diMSbTery,  570. 

diamianl  of  complaint,  412  A,  413  b  to  g. 
execution  leave  to  itane,  423  d, 
injunction,  order  for,  305. 

temporary,  308  to  314. 
to  vacate  or  modify,  319, 323. 
irregularity,  662,  663. 
judgment,  on  new  matter  in  anawer,  218, 219  a. 

on  frivoloua  demurrer,  anawer,  or  reply,  352. 
on  failure  to  anawer,  350  e. 
new  trial,  398, 398  a,  372, 373,  376,  377. 
nonauit,  412  h.  ^^ 

pleading  to  make  more  definite  and  certain,  2ft. 

to  atrike  out  aa  irrelevant,  229. 
receiver,  337. 
reference,  391,  392. 

may  be  made  ex  partt,  597  6,  599. 


N. 

• 
NAMl^  change  of,  267  i. 
defect  in,  268  g, 

fieiitiouOy  when  party  may  be  aned  by,  267. 
NE  ^EAT,  writ  o/,  not  aboliahed  by  the  code,  271. 

when  it  may  iaaoe,  271. 
ia  a  proviaional  remedy,  271. 
need  not  be  by  writ,  271. 
KBGLECT,  court  may  relieve  from  judgment  taken  through,  266L 
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NEW  MATTER  in  annoer,  what  is,  196. 

how  it  is  to  be  pleaded,  197. 
NEW  PROMISE  to  take  case  out  of  limitation,  must  be  in  writing  and  signed,  92. 

NEW  TRIAL,  motion  for,  on  judge's  minutes,  373. 
on  appeal  from  judgment,  516,  517  e. 
application  for,  should  in  first  instance  be  disposed  of  as  a  motion  before 

referees,  386  e. 
county  court  may  grant,  41. 
costs,  on  order  for,  487. 

may  be  allowed  an  appeal  from  a  jadgment  in  a  justice's  conrt,  517  h. 
no  allowance  for  argument  on  motion  for,  488  c,  d. 
appeals  in  supreme  court,  from  order  granting  or  refusing,  532,  534. 
motion  for,  372,  376,  377,  39a 
examination  of  parties  onf  574  e. 
NEW  Y0MK;^CITY,  district  oourto  in,  73. 

marine  court  o(  70. 
common  pleas  and  superior  court  of,  43. 
oyer  and  terminer  in,  by  whom  held,  33  j. 
See  Fir$t  judicial  dietriet, 
NEXT  FRIEND  for  married  woman,  101. 

when  she  may  sue' without,  101. 

must  sue  by,  101. 
who  may  be,  104  6,  e. 
liability  of,  104  d,  e. 
how  appointed,  105  /,  g, 
defendant  may  be  appobted  on  application  of  plaintiff,  105  a. 
may  be  appointed  nunc  pro  tune,  105  6. 
plaintiff,  only  appointed  with  her  consent,  105  6. 
in  actions  to  annul  marriage,  105  e. 
secnrity  for  costs  in  actions  l:^,  108. 
NON-ENUMERATED  MOTIONS,  what  are,  and  where  to  be  heard,  663,  665. 

to  be  noticed  for  first  day  of  term,  663. 
See  Motione, 
NONJOINDER  of  partiee  to  action,  179, 181.    See  Portico, 

NON-RESIDENT,  what  is,  273. 

when  justices  have  jurisdiction  of,  58  c,  d. 

process  against,  70  g, 

suits  against,  in  marine  conrt,  73  e. 

in  district  courts,  74  6,  75  6  to/. 
debtor,  jurisdiction  of  county  court  as  to,  41. 
effect  of  judgment  against,  151  /. 
service  of  summons  on,  by  publication,  147. 
attachment  against,  324. 
may  issue  an  attachment,  328  a. 
arrest  of,  272. 

secnrity  for  costs  in  actions  by,  468. 
service  of  papers  on,  610. 

See  Attachment,  ^ 

NONSUIT,  amendments  after,  263  / 

plaintiff  may  submit  to,  or  may  be  nonsuited  on  trial  before  referees,  385  /,  i, 
661. 
has  no  right  to  submit  to,  after  the  jury  have  retired  to  consider 
their  verdict,  662. 
plaintiff  may  be  nonsuited  on  inquest,  366  t. 
See  Diemiooal  of  complaint, 

NOTE  OF  ISSUE,  partf  giving  notice  of  trial,  to  furnish^  360. 

requisites  of^  and  when  to  be  furnished,  360. 
in  superior  court,  362  a. 
in  New  Terk  common  pleas^  361  /. 
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NOTE  OF  ISSUED— eoiUtniMd. 

doty  of  clerk  on  receipt  o(  360. 

for  general  term,  361  g. 

for  court  of  appeals,  362  6. 

attorney  thoald  nut  delay  filing,  362  c. 
NOTES.    Be%  BilU  and  note: 

NOTICE,  to  be  in  writing,  607. 
terviee  of,  607. 

personal  or  as  prescribed,  608. 

by  mail,  608,  609. 

irregnhrity  in,  how  waived,  609  h, 

when  not  required,  610. 

on  party  out  of  the  State,  610. 

to  bring  party  into  contempt,  61J. 

where  party  appears  by  attorney,  611. 
of  motion  generally j  length  of,  602.  * 

can  a  judge  at  chambers  abridge  the  length  of?  602  g, 

all  motions  to  be  on,  400  a,  6,  662. 

countermand  of,  597  A. 

of  enumerated  motion,  663. 

of  non-enumerated  motion,  665. 

must  ask  for  costs  or  the  party  will  not  be  entitled  to  them,  597  J. 

when  it  asks  for  specific  relief,  or  for  such  other  or  further  order,  &c, 
what  relief  may  be  given,  597  j. 
of  motion  for  leave  to  issue  execution  how  served,  423. 
of  motion  for  reference  mast  state  names  of  proposed  referees,  392  6. 
for  argument,  in  court  of  appeals,  362  6,  e. 

in  common  pleas,  707. 

in  supreme  court,  662. 
of  judgment  of  affirmance,  or  reveml  by  default,  when  necesBary,  652. 
of  appearance  or  retainer,  to  be  deemed  an  appearance,  657. 
of  baUf  imports  notice  of  retainer,  657  b, 
of  trial,  either  party  may  give,  360. 

length  of,  360, 360  t. 

at  adjourned  circuit,  county  court,  or  oyer  and  terminer,  37. 

before  referee,  361  b,  e,  368  a,  b,  393 1,  j,  h, 

countermand  of,  362 1. 

in  N.  Y.  common  pleas,  361  /. 

where  two  actions  between  the  same  parties,  361  d, 

should  state  intention  to  take  inquest,  361  e. 

and  assessment  of  damages,  362/. 

and  for  affirmative  relief  to  defendant,  362  g. 

insufficient,  will  render  verdict  irregular,  362  j. 

either  party  giving,  may  bring  issue  to  trial)  364. 
of  adjusting  costs,  495. 

of  settling  the  form  of  the  judgment  when  it  must  be  given,  416/. 
of  sale  of  real  estate,  requisites  of,  433  A. 
of  no  personal  daim,  142.    See  Peroonal  daim, 
of  lis  pendeno,  143.    See  Lie  pendene, 
of  appeal.    See  Append, 
legal,  publication  of,  614. 
of  claim  of  surplus  money,  671. 
of  rehearing  in  existing  suits,  642. 
See  Conetruetive  notice, 
NUISANCE,  injancUon  to  abate,  308  d, 

writ  of,  aboluhed,  and  action  substituted,  628. 

parties  to  action  to  restrain  continuance  of,  1#8/. 

NULLITY,  a  demurrer  and  answer  to  the  same  cause' of  action  cannot  be  treated 
as  a.  210  A. 
a  pleading  not  signed  cannot  be  treated  as  a,  227  c. 
of  marriage,  not  to  be  declared  by  default,  679. 
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OATHS,  clerkB  in  justices'  courts  may  administer,  74  e. 

referees  may  administer,  386  I. 
OBJECT  of  action,  notice  of,  142. 

OBLIGATION,  parties  to  action  npon,  112. 

OCCUPANTS  of  State  land;  removal  of,  within  jurisdiction  of  county  court,  41. 

OCCUPATION,  when  deemed  to  be  under  legal  title,  83. 

under  written  instrument,  83. 
OFFER  of  defendant  to  compromise  the  ujhole  or  part  of  the  action,  defendant 

may  before  trial  or  verdict  olTer  to  allow  judgment  for  a  certain, 
sum,  561. 
acceptance  of  offer,  561. 
when  offer  deemed  withdrawn,  562. 

effect  of  offer  if  plaintiff  do  not  recover  a'  more  favorable  judg- 
ment, 562. 
defendant  may  offer  to  liquidate  the  damages,  564. 
effect  of  such  offer,  564. 

efiect  of  acceptance  or  refusal  of  such  offer,  564. 
OFFICE,  action  for  usurping  621. 

OFFICER  of  corporation  or  banking  associationt  when  liable  to  arrest,  273. 
of  court,  mistake  of,  not  to  prejudice  party,  252  d, 
to  act  as  guardian,  673. 
to  require  sureties  to  justify,  680. 
how  compelled  to  return  process,  656. 
clerk  and  chamberlain  are,  455  /. 
OFFICIAL  BONDS,  of  sheriffii,  surrogate^  and  other  officers^  proceedings  on  not 

•  affected  by  code,  637. 

OFFICIAL  CAPACITY,  what  officers  may  sue  in,  99  e,/. 

OMISSION,  court  may  supply,  266.    See  Mistake, 

ORDER,  definition  of,  597,  356/,  383  b,  d,  384  a. 

distinction  between,  and  judgment,  598  a,  344  a,  6. 
warrant  of  attachment  is^  598  b. 
conditional  order,  599  A,  t,  487, 266  b. 
made  out  of  court,  599,  653. 

after  order  of  court  is  irregular,  599  j. 
copy  affidavit  to  be  served  with,  604,  604  d,  605  a. 
by  county  judge,  599. 

to  stay  proceedings,  601  e,  d, 
to  enlarge  time,  604,  603  e,  A,  604  e. 
how  reviewed,  603  g. 
to  stay  proceedings,  599,  601  e. 

order  to  make  a  ease  or  exceptions  is  not,  604  e. 
ex  parte  need  not  be  entered,  604/. 

may  be  made  by  any  judge  of  the  court,  599,  601  b, 
or  county  court  or  judge,  599. 
how  vacated  or  modified,  512,  653. 
at  chambers,  review  of,  in  common  pleas,  709. 
taken  against  a  party  through  his  mistake,  inadvertence,  surprise,  or  exoosa- 

ble  neglect,  court  may  give  relief,  266. 
to  stay  proceedings,  to  move  to  change  the  place  of  trial,  128  j,  668. 
on  petition,  to  refer  to  petition,  667. 
on  petition  may  be  enrolled  or  docketed,  667. 
on  banks  for  payment  of  money,  685. 
appointing  guardian,  675. 

62 
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ORD£R--eMiftAi(ei. 

to  tilov  eciMe,  motioiu  to  be  on,  or  on  notice,  663. 

in  New  York  common  pleai,  709. 
in  tlie  foUowinip  caiee: 

nilowanoe^  491. 

arreiA,  279. 

attachment,  324, 329. 

comminion,  589. 

diieoTery,  565,  657. 

ezeention,  leave  to  iamie,  423. 

injonction,  305. 

new  trial,  eosti  on,  479. 

payment  of  amoont  admitted  by  answer,  338. 

pnblication,  147, 148,  423. 

reference,  390. 

■eonrity  for  coits,  468. 

■npplementary  proceedings,  444. 

time,  604. 

appeal  from,  532. 

in  superior  court,  704. 
in  common  pleas,  709. 
See  CondHional  Order,  Final  Order,  ItUermediate  Order. 

ORDINARY  PROCEEDINGS,  provisional  remedies  are  noi,  610  <i,  18  e. 

ORLEANS  COUNTY,  motions  in  actions  pending  in,  600  ». 

OSWEGO,  recorder's  court  of^  statutes  relating  to,  46  Is. 

OWNERS  of  booto,  veuelt,  or  otagee^  actions  against,  wlio  may  be  made  parties 
to,  95  h, 

OYER  AND  TERMINER,  existing  provisions  of  law  as  to  terms  of ,  rapealed,  32.' 

jurisdiction  of,  33  t. 
inNew  Yorkcity,  33j. 
terms  of,  35. 

and  circuit  to  be  held  together,  36. 
^vernor  to  designate  time  and  place  for  holding,  36. 
judges  of  supreme  court  to  appoint  time  and  place  lor 

holding,  36, 
eztFBordinaiy,  36, 

may  be  adjourned  by  entry  on  the  minntes,  37. 
juries  may  be  drawn  for  adjourned  court,  37. 
causes  mav  be  noticed  for  trial  at  adjourned  eowt,  37, 
inability  of  judge  to  preside  at,  37  6,  33. 
rooms  for  holding,  38. 
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PAPERS,  cervice  of,  how  made,  608. 
by  mail,  608,  609. 

irregularity  in  service  of,  how  waived,  609  h, 
when  not  required,  610. 
OQ  party  out  of  the  State,  610. 

where  party  appears  by  attorney,  to  be  on  the  attorney,  611. 
to  bring  party  into  contempt,  611. 
loot  or  withheld,  how  place  o(  supplied,  613. 
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where  to  be  filed  j  655. 
transfer  o^  on  chanffo  of  place  of  trial,  655. 
attorney  to  endorse  nis  name  and  residence  on,  656. 
to  be  famished  the  court,  on  motioDs,  664. 
omitUng  to  famish,  effect  of,  664. 
to  be  famished  on  appeal  to  the  coart  of  appeals,  651. 
to  be  marked  by  folios  and  printed,  665,  709. 
See  Admission,  Impeetion,  Dioeovery, 

PAROL  AGREEMENT.    See  AgretnuuL 

PART  of  elaitn,  order  to  satisfy,  338. 
payment,  answer  of,  199  A,  t. 

PARTICULARS.    See  Bill  of  Partieulart, 

PARTIES  TO  ACTIONS,  who  are,  193  e,  581  h,  i,j,  583  a,  574  a,  584  a,  585  a. 

SroTtsions  as  to,  applied  to  justice's  courts,  67,  69  (L 
LOW  designated,  79. 
provisions  as  to,  94. 
party  m  interest  to  sue,  94 
rale  in  equity  as  to,  adopted,  94  d. 
by  assignees,  95  a. 
by  administraton,  99. 
by  ezecuton^  99. 
by  trustees,  99. 

by  parties  authorized  by  statute  to  sue,  99. 
against  owners  of  vessels,  boats,  or  stages,  95  h, 
against  joint-stock  companies,  95  e. 
to  recover  compensation  for  causing  death  by  wrongful 

act,  95  d, 
by  banking  association,  95  e. 
on  bond  tdien  in  the  name  of  the  people,  99  e, 
by  and  against  limited  partnerships,  100  6. 
against  shareholders  and  stockholders  in  dissolved  com- 
panies for  manufacturing  purposes,  100  e. 
to  be  joined,  110. 

by  member  of  incorporated  association.  111  dL 
by  one,  on  behalf  of  himself  and  othen.  having  a  common 

interest.  111  e. 
when  an  injunction  is  prayed  for.  111  /. 
on  bills  and  notes,  &c.,  113. 
in  case  of  death,  marriage,  or  other  disability,  pendente 

liU,  113. 
in  case  of  transfer  of  interest,  pendente  lite,  113. 
by  and  against  idiots  or  lunatics,  100/,  g. 

town  and  county  officers,  99  e. 
habitual  drunkards,  100  /,  g. 
receivers,  101  a. 
sheriffii,  101  & 
conmion  informers,  101  b. 
to  dissolve  marriage  for  nona^  of  one  of  the  parties,  105  e, 
on  the  ground  of  idiotoy  or  lunacy  of  one  of  the 

parties,  105  c 
for  force  or  fraud  in  the  contract,  105  e, 
for  physical  incapacity  of  either  party,  l05  c. 
for  injunction  to  restrain  the  continuance  of  a  nuisance, 

108/. 
to  foreclose  a  mortgage,  109  e,f. 

to  creditor's  suit  to  reach  moneys  due  on  mort^^age  fraud- 
ulently assigned,  108  i. 
to  stay  waste,  108  j. 
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anioit  boBband  and  wife  to  fonolose  mortgage  on  property 

of  wife,  103  I. 
of  ejectment,  109  ^,  A,  i,jt  k. 
in&iita  need  not  be,  in  oertain  oaaeB,  109  <2. 
by  married  woman,  101. 
by  infant,  105. 
who  to  be  joined  as,  110. 
on  bills  and  notes,  112. 
death  of,  pendente  liiet  113. 
marriage  of,  pendente  2tfe,  113. 
transfer  of  interest  of,  113. 

court  may  determine  eontroverqr  between,  115, 116, 
when  they  may  interplead,  116,  117, 118, 119,  ISO. 
demurrer  for  defect  of,  179,  181. 
amendment  as  to,  254  t,  261. 
when  others  may  be    ordered   to  be  brought  in,  116, 

116  a,b,e,d, 
examination  of,  as  witnesses,  579,    See  Examinaiwn  ef 

Party. 
See  Party. 

PARTITION  of  real  property^  is  a  regular  judicial  proceeding,  18  a,  19  a. 

petition  for,  not  merged,  18  a. 

provisions  of,  revised  statutes  apply  to  action  for,  625. 

may  be  by  action  or  petition,  625  a. 

proceedings  on  petition  for,  625  6. 

proceedings  on,  where  had,  625  c. 

of  portion  of  property,  625  d. 

who  may  maintain  action  for,  625  e. 

who  to  be  made  parties  to  proceedings  for,  625  /. 

setting  off  dower  on,  626  oL 

apportionment  of  costs  on,  625  e,  t,  j* 

advertisement  for  liens,  626  /. 

order  for  default  not  necessary,  626  g. 

notice  of  commissioner's  proceedings  in,  6526  i. 

setting  aside  oommissioner'B  rep(»t  in,  626  L 

jurisdiction  of  supreme  court  as  to,  44  6,  627  a. 
county  court  as  to,  40. 

appointment  of  guardians  for  infants  in,  regulated  bf 
revised  statutes,  107  A. 

guardian  for  infant  defendant  in,  may  be  appointed  be- 
fore summons  is  served,  107  t. 

creditors  holding  liens  need  not  be  made  parties,  109  & 

complaint  on,  247  e. 

amendment  of,  263  g, 

answer  in  action  for,  5201,  626  h. 

place  of  trial  of  actions  for,  120. 

costs  in  action  for,  479  b, 

allowance  in  addition  to  costs  in  actions  for,  488w 

commissioners  appointed  to  make,  to  detennine  value  of 
land,  494. 

error  in  name  of  party  to  be  disregarded,  268  g. 

judgment  for  want  of  an  answer  in,  350  g. 

copy  pleadings  need  not  be  furnished  to  the  court  on, 
where  plaintiff's  right  not  contested,  664 

all  land  held  in  common  to  be  joined  in  one  action,  680. 

what  to  be  stated  in  actions  for,  where  infants  are  inter- 
ested, 680. 

reference  as  to  title  where  there  is  no  defence,  680. 

directions  in  order  of  reference  where  a  sale  is  neees* 
nuy,  680. 
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roferee,  if  reqneited,  to  report  incambrances  on  the  whole 
premises,  680. 
PARTNER,  answer  by,  193  d. 

cannot  arrest  his  oo-partner,  278  a, 
PARTNERSHIP,  discontinuance  of,  action  for  settlement  of  afbirs  of,  510  d 
property^  attachment  against,  332  h. 
receiver  to  protect,  340  «,  e. 
injanction  to  protect,  309  a. 
reference  in  suits  as  to,  400  e. 
PARTY,  a  person  named  as  defendant  bui  not  served  with 'process  is  not  a  party, 
94. 
in  intereetf  action  to  be  in  name  of,  94. 
who  is  party  in  interest,  97. 
denial  that  plaintiff  is,  how  made,  198  g,  204  a, 
or  attorney,  these  words  do  not  include  the  clerk,  607  e. 
united  in  interest,  when  he  may  be  a  witness  in  his  own  behalf,  577. 
PAYMENT,  answer  of,  is  not  new  matter,  196. 
argumentative  answer  of,  197  h. 
answer  of  part  payment,  199  i. 
effect  of,  on  time  of  limitation,  92. 

by  one  joint  debtor  not  a  revival  of  the  debt  against  the  other,  94  e. 
of  judgment,  does  not  prevent  an  appeal  to  court  of  appeals,  28  d. 
PAUPERS.    See  Poor  Pereont. 

PENAL  ACTION,  time  of  limitation  in,  87. 

PENALTY,  justices'  of  the  peace  have  jurisdiction  of  action  for,  not  exceeding  one 
hundred  dollars,  55. 
what  is  not  an  notion  for  a  penalty,  56  /. 
actions  for,  not  affected  by  code,  637. 
justices  of  the  peace  have  not  jurisdiction  of  action  for,  58. 
action  for,  within  what  time  to  be  commenced,  87,  88. 

where  to  be  tried,  121. 
complaint  in  action  for,  174. 
arrest  in  action  for,  272. 
PEOPLE,  when  they  will  not  sue  for  real  property,  81. 

they  or  their  grantees  to  sue  within  twenty  years  in  certain  oases,  82. 
time  of  limitation  applies  to  actions  by,  88. 
when  they  cannot  sue  or  be  sued  in  justices'  courts,  58. 
injunction  at  instance  o^  to  suspend  business  of  corporations,  318. 
costs  in  actions  by,  or  in  name  of,  507,  508. 
place  of  trial  of  actions  by,  122  6 
residence  of,  extends  to  every  county  of  the  State,  122  /. 
actions  for  forfeiture  of  property  to,  624. 

may  move  cause  out  of  its  order  on  court  of  appeals'  calendar,  652. 
PER-CENTAGE,  in  addition  to  eostt,  487.    See  Allowance. 

PERFORMANCE  of  conditiona  precedent,  how  pleaded,  235. 
epecificy  county  court  may  order,  40. 

may  be  enforced  by  execution,  424. 
PERISHABLE  PROPERTY,  proceedings  on  attachment  of,  33a 

may  be  sold  notwithstanding  an  appealf  525. 
PERSON  for  whose  immediate  benefit  action  is  prosecuted  or  defended,  573  e. 

injuriee  to,  cause  of  action  for,  may  be  joined  with  cause  of  action  for  injury 
to  property,  243. 
crim.  con.  and  seduction  are,  244  d. 
of  unsound  mind,  sale,  mortgage,  or  other  disposition  of  real  estate  of,  ooanty 
court  may  decree,  40. 
care  and  custody  of  the  person  and  estate  of,  may  be  decreed  by  county 

court,  40, 
service  of  summons  on,  144. 
when  cannot  be  sued  except  by  leave  of  the  oonrt,  100/,  jTi  145  e,/,  g» 
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proYinoni  of  reviaed  Btttiites  as  to  enatody  of  penon  and  eaUte  of,  not 
aflfocted  by  the  code^  636. 
PERSONAL  CLAIM,  notice  that  none  to  made,  when  it  may  be  aerred,  149. 

what  to  contain,  142. 
effect  of  defending  after,  142. 
is  not  part  of  the  prooeai,  142  «. 
plaintiff  not  boaud  to  aerva,  142  e. 
fee  for  aervice  of,  142  /. 
certUicate  of  aerFice  of,  142  /. 
aervice  o(  on  hnabftnd  and  wife,  142  d, 
copy  complaint  after,  142. 
PERSONAL  PROPERTY  defined,  633. 

time  for  commencin|^  action  for  takt&g,  detaining,  or  injuiagi 

or  for  recovery  of  poanenaion  of,  86. 
complaint  for  detention  of,  176, 175. 
arreat  in  action  to  reooyer,  272,  275,  276. 
judgment  in  action  to  recoTor,  414. 
ooati  in  aotiona  to  recover  the  poaMaaion  of,  472. 
allowance  in  addition  to  eoata  in  action  to  lecoTar  poaaeaBon 

of,  487. 
diotrained^  action  for  recovery  of,  whare  to  be  tried,  120. 
*  aotiona  for  fraud  in  aale,  &c,  of,  56. 

action  for  taking  and  converting,  56  e. 
judgment  on  fiulure  to  anawer  in  action  to  recover  or  ita  valee, 

350  ik. 
verdict  in  action  to  recover,  369  6,  c 

See  Claim  and  deUf>ery  of  peroowd  propertj, 
PETITION,  motion  for  discovery  of  hooka,  &c,  to  be  founded  on,  657,  570. 
for  diacovery  what  to  contain,  657. 
orders  granted  on,  to  refer  to,  667. 
order  or  judgment  on,  may  be  enrolled  or  docketed,  667. 
what  motiona  may  or  must  be  made  on,  667, 570. 
for  partition  not  merged,  18  a. 

ia  a  regular  judicial  proceeding,  18  a, 
on  appeal  from  aurrogate,  68S. 
for  appointment  of  guardian,  674, 
for  admeaaurement  of  dower,  637/. 
PHYSICIANS,  juriadictton  of  connty  oonrt  as  to,  40. 
not  to  teatify  to  certain  matters,  580  d, 

PLACE  OF  RESIDENCE.    See  Reaidence. 

PLACE  OF  TRIAL  of  actionOf  to  recover  real  property,  12a 

any  eatate  or  intereat  ia  real  property,  120. 
to  determine  right  or  interest  to  real  property,  ISO. 
for  injuries  to  real  property,  120. 
for  partition  of  real  property,  120. 
to  foreclose  a  mortgage  of  real  property,  120. 
to  recover  personal  property  distrained  for  any  canse, 

120. 
to  recover  a  penalty  or  forfeiture  impoaed  by  atatute,  121. 
against  a  public  officer  or  his  deputy,  121. 
in  other  actions,  where  parties  reside,  122. 
may  be  changed,  122. 
in  what  caaea  it  may  be  changed,  123. 
effect  of  chan^  of;  123. 

See  Changing  place  of  TriaL 

PLAINTIPF,  the  party  complaining  is,  79. 
who  should  be  joined  ob,  108. 
who  may  join  as,  in  suit  to  restrain  nuisance,  108/. 
when  execution  may  issue  againat  the  person  of,  428  ff. 
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need  not  be  caDed  when  jnry  render  their  verdict,  662. 
in  penon  mnet  endorse  name  and  rendence  on  papers  and  process,  656. 
when  to  furnish  the  eoort  with  copy  pleadings,  dus.,  368. 
when  he  must  ^Te  security  for  oosts,  468. 
to  giTO  security  before  taking  judgment,  345. 
cannot  serye  snmmonS|  143. 

death  of,  pending  the  action,  113, 400  h,  406  c,  d,  412  /. 
See  PartitM  to  Aetiom. 
FLANK  ROADS,  proceeding  to  lay  out,  is  a  special  proceeding,  19  6. 
PLEADINGS  in  courts  of  record,  forms  of,  abolisbed,  158. 

forms  of,  prescribed  by  code,  158. 
sufficiency  of,  to  be  determined  by  the  rules  prescribed  by  the 

code,  158. 
lost  or  withheld,  place  of,  how  supplied,  613. 
the  complaint,  158.    See  ComplatnL 
the  demurrer,  177.    See  Demurrer, 
the  answer,  189.    See  Answer. 
the  reply,  215.    See  Reply, 
general  rules  of,  219. 

mistakes  and  amendments,  252.    See  Amendmente, 
to  be  subscribed,  219,  227  /,  g, 
to  be  verified,  except  demurrers,  219. 
how  verified,  220. 

how  an  account  is  to  be  stated  in,  227. 
copy  account  to  be  furnished,  227. 
farther  account  may  be  ordered,  228. 
bill  of  particulars,  conrt  may  order  to  be  furnished,  228. 
to  be  liberally  construed,  229. 

irrelevant  or  redundant  matter  to  be  struck  out  of,  229. 
indefinite  or  uncertain  pleading  may  be  ordered  to  be  made 

more  definite  and  certain,  229. 
judgments  and  determinations,  how  pleaded,  234. 
denial  that  judgment  or  determination  was  duly  given,  efifect 

of,  234. 
conditions  precedent,  how  pleaded,  235. 
in  action  or  defence  founded  on  instrument  for  the  payment  of 

money,  235. 
private  statutes  or  rights  derived  therefrom,  how  pleaded,  240. 
libel  and  slander,  how  stated  in  complaint,  240. 
answer  in  actions  fo«*  libel  and  slander,  241. 
in  actions  to  recover  property  distrained  doing  damage,  243. 
what  causes  of  action  may  be  joined,  243. 
allegations  not  denied  when  deemed  true,  250. 
new  matter  in  answer  (not  a  counter  claim)  is  to  be  deemed 

controverted  as  upon  a  direct  denial  or  avoidanee,  250. 
the  like  of  new  matter  in  a  reply,  250. 
cannot  be  used  as  evidence  in  criminal  proeeedingi^  221. 
to  be  legibly  written,  527  i 
folios  to  be  marked,  668, 

each  cause  of  action  or  defence  to  be  separately  numbered,  687. 
discovery  to  enable  party  to  prepare,  570  i 
mistakes  m,  and  amendmente^  5252. 

provisions  of  revised  statutes  as  to^  not  repealed,  252  e. 
decisions  on  Revised  Statutes  as  to  amendments  are  safe. 

guides  granting  amendments  under  the  code,  252  e, 
amendments  are  m  the  discretion  of  the  eourt,  253/. 
variance,  when  not  to  be  deemed  material,  252. 

which  has  misled  to  be  amended  on  terms,  253. 
when  amendment  ordered,  253. 
immaterial  variances,  how  provided  for,  254. 
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yariance  and  failora  of  proof  defined,  254. 

objection  on  aoconnt  of  varianoe,  when  to  be  raiaed,  255  6. 

pleadinfi  maybe  once  amended,  of  coone,  255. 

oopy  amended  pleading  to  be  served,  255. 

amendment  alter  the  deciuon  of  a  demurer  for  mujum- 

der,  255. 
amendment  by  order  of  the  conrt,  260. 
oonrt  may  give  relief  in  caaee  of  mistake,  may  allow  any 
act  to  be  done  after  the  time  limited  therefor  haa  expired, 
or  may  enlarge  the  time  for  doioff  any  act,  266. 
party  may  be  sued  by  a  fictitione  name,  267. 
erron  and  defects  not  affecting  sobetantial  rights  to  be  disre* 

garded,  267. 
supplemental  pleading,  when  allowed,  268. 
when  amended,  to  be  answered  anew,  186, 255. 
takes  the  place  of  original,  264  b. 
oonrt  to  be  furnished  with  oopy  of,  368. 
to  be  filed,  610. 

to  be  abstracted  for  the  court,  664w 
oopies  of,  not  to  be  given  ont  in  divorce  cases,  679. 
defective,  should  be  returned,  and  not  treated  as  nollities,  210  A, 
227  c 
on  proceedings  after  judgment  against  joint  debtors  not  served 
with  prooeBs,  555. 
tn  juatieea*  courU,  to  be  oral  or  in  writing,  65. 
to  be  filed  when  in  writing,  65. 
oomplaint,  what  to  state,  65. 
answer,  what  to  state,  65. 
notice  of  defence  annexed  to  answer,  65,  59  n. 
'  no  particular  form  required,  65. 

demurrer,  when  allowed,  65. 
may  be  amended  after  demurrer,  65. 
when  action  or  defence  founded  on  an  instrument  i  n  writing 

for  payment  of  money,  66. 
amendment  of,  generally,  66. 
verification  ot,  67  a. 
to  be  liberally  construed,  68  e. 

answer  of  payment  and  set-off  admits  plaintiff^s  demand,  68  i. 
provisions  as  to,  applied  to  marine  court  and  justices'  ooorti  ia 

cities,  77. 
reading  in  evidence  on  trial,  367  g. 
See  Anewer  of  Title,  Anetcer,  Complaint,  Demurrer,  Reply, 
POINTS  defined,  665  h. 

to  be  printed,  664, 649. 

copies  to  be  furnished  to  court,  664. 

of,  to  be  delivered  to  judges  and  clerk,  and  to  the  opposing  counsel,  649. 
of,  delivered  to  olerk,  how  disposed  of,  651. 
fiicts  deemed  established  to  be  stated  on,  665, 651. 

POLICY  OF  INSURANGB,  oomplaint  upon,  174. 

consolidating  actions  on,  249  A, 
POLLING  the  jury,  371  /. 

POOR  PERSONS,  suits  by,  not  affected  by  the  code,  636. 
POSSESSION  of  land,  summary  proceedings  to  recover,  not  affected  by  the 

oode,  637. 
summary  proceedings  to  recover,  sppeal  from  jostioe*s  decinoa 
to  county  court,  42  e. 
of  per  tonal  property,  action  to  recover  arrest  in,  272. 

See  Claim  and  Delivery, 
of  real  property^  when  presumed,  83. 
See  Aaverne  Po$»e»$ion, 


M  to  the  page,]  INDEX.  777 

POSTPONEMENT.    See  Adjournment. 

POUNDAGE,  sheriff  when  entilled  to,  432  A. 

amount  of,  432  g. 
PRACTICE,  all  iooonsistent  with  the  code  repealed,  635. 
in  oaaea  not  provided  for,  634. 

PRIEST  not  allowed  to  testify  to  oertain  matters,  580  c. 

PRELIMINARY  INJUNCTION.    See  Injunction. 

PRINCIPAL  and  eurety,  court  on  judgment  in  an  aotion  against*  cannot  adjust 

the  rights  of,  as  between  themselves,  407  c. 

PRIVATE  STATUTES,  how  pleaded,  240. 

PROCESS  against  corporations,  58  a. 

against  counties,  to  be  served  on  supervisors,  58  b. 

out  of  justices' courts^  provisioos  of  code  as  to  service  on  corporations  applied 

to,  67. 
execution  to  be  deemed,  424. 
notice  of  no  personal  claim  is  not,  142. 
attachment  under  the  code,  is  it  ?  327  a. 

indorsement  on  certain,  283  b,  656.  ^ 

duty  of  sheriff  and  coroner  as  to,  612. 
return  of,  bow  compelled,  656. 
See  Summona, 

PRODUCTION  and  dieeovery  of  booke,  papere,  ^e, 

application  for,  in  what  oases,  657. 
petition  for,  what  to  state,  657. 
order  for,  what  to  specify,  657. 

operates  as  stay  of  proceedings,  658. 
referee  cannot  order,  386  <2,  gy  h,  t. 
will  be  ordered  on  referees'  certificate,  386 1. 
See  Admieeiont  Inepeetiofif  Diecovery. 
PROHIBITION  not  affected  by  the  second  part  of  the  oode,  636. 

on  filing  return  to,  rule  to  plead  may  be  entered,  668. 
PROMISSORY  NOTES.    See  BiU$  and  Notea. 

PROOF,  meaning  of  the  term,  351. 
of  service  of  summons,  155. 

of  notice  of  affirmance  or  reversal  of  judgment,  652. 

of  motion,  when  counsel  to  endorse  his  name  on,  663. 
of  laws  of  other  States,  dtc.,  614. 
of  plaintiff's  demand,  351,  350  k, 
of  no  answer  received,  344. 
of  execution  returned  unsatisfied,  450  a. 
of  filing  notice  of  lie  pendene,  670. 

of  citizenship,  &c.,  by  applicant  for  admission  to  practice,  655. 
See  Like  Proof, 

PROPERTY,  the  word  defined,  633. 

causes  of  action  for  injuries  to,  and  to  the  person  may  be  joined  in  one  com- 
plaint, 243. 
arrest  in  action  for  taking  or  detaining,  272,  275, 276,  277  e« 
execution  against,  424. 
See  Pereonal  Property y  Real  Property, 

PROVISIONAL  REMEDIES,  337. 

the  provisional  remedies  mentioned  in  the  code  are  not 

"special  proceedings,"  24  a,  295  e. 
are  not  the  ordinary  proceedings  in  an  aotion,  610  J,  18  «. 
appeals  to  general  term  from  order  granting  or  refusing, 
532. 
See  Arrtetf  Attachment^  Claim  and  Delivery^  lujunetiony  Reeeivere^ 
Remediee, 

53 
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PUBLIC  KUISANCB.    See  J^iiiMiiee. 

PUBLIC  OFFICER,  actbiM  againet,  wbere  to  be  tried,  ISl,  132  a. 
when  liable  to  arrest,  271. 
who  are,  274  K 

commuMooera  appointed  to  lay  oat  pablie  lughway  «ie,  132  e. 
righta  of,  aa  to  plaoe  of  trial,  122  a. 
waiver  of  righta  of,  aa  to  place  of  trial,  122  ^ 
See  Officer, 
records^  of  foreign  atate,  bow  proved,  615  6. 
PUBLICATION,  of  appointment  of  teroia  of  aapreme  court,  Ac,  37. 
of  terms  of  oonuty  conrta,  42. 
of  notice  of  moUoD  for  leave  to  iasoe  ezeootion,  423. 
Mervice  .of  »ummons  6y,  in  what  cases  may  be  ordered,  147, 149  6, 150  c. 
how  publicaibn  to  be  made,  148. 
copy  Bommons  and  complaint  to  be  mailed,  148.' 
personal  service  ont  of  State,  148. 
when  defendant  allowed  to  defend  after,  148. 
order  for,  to  be  obtained,  148.    See  Motion  for  wder  /or  pmbUcm- 
tion, 
•  complaint  mnst  be  filed,  148. 

need  not  be  pobliabed,  148, 151  e, 
time  to  answer  after  publication,  151 «. 
costs  of  publication,  151  i. 
when  service  complete  after,  155, 151  e. 
proof  of,  155,  614  a. 
'  application  for  judgment  after,  345. 

f  PURCHASE  of  personal  property,  action  for  fraud  in,  56. 


Q. 

QUBSTION  of  fact,  arising  on  motion  or  otherwiae,  references  toaBoertain,389, 390. 

trial  of,  by  court  or  jury.     See  TriaL 
appeal  on.     See  AppeeiL 

court  will  oot  bear  extended  diacuasion  on,  651, 665. 
of  praetiee^  review  of,  in  New  York  common  pleas,  709. 
for  argument,  how  brought  before  the  court,  66  e. 
QUO  WARRANTO,  writ  of,  proceedings  by  information  in  the  natars  of, 

and  action  substituted,  618, 619  d^  e. 
plaoe  of  trial  of  action  in  natnre  of,  122/. 


R. 

RAILROAD,  through  Indian  lands,  county  court  baa  jurisdiction  of,  41. 
eorporntion^  where  resident,  55  e,  122  A. 

RATE  OF  DAMAGES,  what  recoverable,  414. 

REAL  ESTATE,  aaaignment  of,  to  receivers  under  order  of  the  late  eonrt  of  chan- 
cery, 460. 

when  a  justice's  judgment  is  a  lien  on  and  may  be  enforced 
against,  64. 

to  be  sold  in  parcels,  672. 

wliere  to  be  sold,  425,  679. 

proceeds  of,  belonging  to  infants,  how  diqioaed  of,  674,  676. 

See  Real  Property » 
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RBAL  KAME,  when  not  known,  party  may  be  raacl  hf  fielitioui^  367. 

REAL  party  in  interett.    See  Party  in  Interett 

RBAL  PROPERTY,  deffnition  of,  633. 

coftfl  in  actions  to  reeoTor,  472. 
when  title  to',  in  qoeetion,  473. 
percentage  in  aotiooa  to  recover,  487. 
lien  on,  by  attachment,  339  d. 
adjudged  to  be  lold,  where  to  be  eold,  425. 
Bale  and  redemption  of,  on  execution,  433. 
actions  to  determine  conflicting  claims  to,  627. 
general  provisions  as  to  actions  relating  to,  629. 
time  for  commencing  actions  for  the  recovery  of,  81. 
entry  on,  83. 

summary  proceeding  to  recover  possession  of,  637,  627  d,  42  e. 
adverse  possession  of,  what  is,  84. 
notice  of  lit  pendent  in  actions  affecting,  142. 
parties  to  action  for  recovery  of  possession  of,  109,  HO. 
place  of  trial  of  actions  relating  to,  120. 
9  See  Ejeelmentj  Partition,  Infant,  Real  Ettate,  Religioue  Corpora- 

tion, Habitual  Drunkard,  Lunatic,  Permm  of  untound  mind, 
RECEIVER,  in  what  cases  he  may  be  appointed,  337,  338,  339,  340,  306  6,  309  h, 
code  has  not  altered  practice  as  to  appointment  of,  339  a. 
of  property  of  corporation,  45  a,  624* 
is  an  officer  of  the  courts  339  e,  d. 
cannot  be  moved  for  until  action  commenced,  339  e, 
who  may  be,  339/. 

must  be  asked  for  by  the  complaint,  339  g, 
on  motion  for  appointment  of,  merits  not  inquired  into,  339  k, 
should  not  sue,  or  defend,  or  be  sned,  unless  by  leave  of  the  court,  339  m, 

340  a,  6. 
assignment  of  real  estate  by,  under  orders  of  the  late  court  of  chan- 
cery, 460. 
when  title  vests  in,  340  7'. 
duties  and  powers  of,  681, 682. 
when  liable  for  costs,  682  a, 
may  sue  in  his  own  name,  100  e,  101  a, 
purchaser  from,  of  chose  in  action,  how  lie  may  sue  for  the  recovery 

thereof,  842  e. 
in  same  position  as  to  costs  as  an  executor,  506  g, 
in  oupplemeatary  proeeedingo,  when  may  be  appointed,  458,  448  /, 

456  d,  459. 
notice  of  appointment  of,  458. 
only  one  to  be  appointed,  458. 
property  in  possession  of,  is  considered  in  posses 

sion  of  the  court,  458  a. 
no  assignment  to,  is  neoesMry,  458/,  g. 
assignment  to,  of  real  estate,  459  c, 
by  whom  appointed,  460. 
principle  on  which  appointment  made,  460  a, 
cannot  bring  suit  in  certain  cases,  461  a. 
complaint  in  action  by,  shonld  state  the  time  and  manner  of  his  ap- 
pointment, 175  c,  d. 

RECOONlZxVNCES,  judgment  on.  New  York  common  pleas  has  jurisdictioo 

of,  46  e. 
costs  of  action  on,  473. 
See  Forfeited  Reeognizaneee, 

RECORD,  amendment  of,  after  appeal,  263  d. 
of  foreign  state,  how  proved,  615  6. 
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RBCORDER'S  COURT,  joradioUoii  of.  43. 

ftatulM  reUttog  to,  46  g, 

remoTal  of  pro^ediDgt  from,  to  county  ooart,  42  d. 

to  superior  court,  44. 
power  of,  to  order  prodnctioii  of  doonmonii,  567  •. 
of  Buffalo,  stututee  relating  to,  46^'. 
of  Otwego,  Btatntei  relating  to,  46  k, 
of  Ulica,  Btatutei  relating  to,  46  I. 

RECOVER,  meaning  of  the  term,  477  g. 

REDEMPTION  of  real  eaUte  eold  on  execution,  434. 

REDUNDANT.    See  Irrelevant  and  Redundant. 

REFEREE,  definition  of,  384,  385  e. 
who  may  be,  384  d, 
how  choeen,  402. 

to  be  served  with  notice  of  appointment,  393  g, 
to  appoint  time  for  hearing,  393  g,  A. 
may  compel  witneai  to  appear  before,  393  I. 
proceediogB  on  reference  before,  394. 

notice  of  trial  before,  361  6,  e.^  ^ 

takee  the  place  of  jury,  386  e! 
should  avoid  all  improper  influenoea,  386  /. 
power  of,  385. 

not  eiaentialiy  altered  by  the  code,  385  tf,  613. 

has  all  neceseary  power  to  execute  the  reference,  385  e. 

must  try  the  issue  the  court  sends  him  to  try,  385/. 

cannot  change  the  issue,  383  f. 

cannot  order  an  amendment  of  the  pleadings,  385  /. 

to  nonsuit  plalntifl^  385  /,  t. 

to  dismiss  complaint,  385  A,  t. 

to  strike  out  complaint,  386  d. 

as  to  production  of  books,  386  g,  A. 

has  lien  on  report  for  his  feei^  386  A. 

to  recover  fees,  385  n. 

to  administer  oaths,  386  6,  613. 

to  grant  adjournments,  386  6. 

to  decide  on  the  question  of  costs,  386  m,  387  a. 

over  interlocutory  questions,  387  A. 
•    to  compel  attendance  of  witnesses,  393  I. 

to  report  in  favor  of  defendant  if  plaintiff  fails  to  appear,  394  it 
400  g. 

to  hear  proof  in  absence  of  the  party,  394  d. 

may  open  the  case  after  it  has  been  submitted,  and  receive  farther 
testimony,  394  e,  396  A. 

to  disregard  variance,  395  A. 

to  determine  order  of  admitting  proof,  396  a, 

to  refuse  to  hear  further  testimony  merely  cumulative,  395  «,/. 

cannot  admit  testimony  de  bene  esse,  395  g, 

after  order  for  new  trial,  386  e. 

to  determine  value  of  personal  property  recovered,  473. 

to  determine  value  of  subject  matter  of  action,  494. 

to  execute  conveyance  of  real  property  adjudged  to  be  sold,  4S5. 

cannot  punish  for  contempt,  386  d, 
report  of^  396. 

when  to  be  made,  396  d. 

may  be  compelled  to  make,  396  d. 

must  state  (acts  found  and  conclusions  of  law  separately,  396/. 

must  state  all  the  material  facts  put  in  issue,  396  t. 

how  to  be  signed,  396  /. 

to  be  delivered  to  the  attorney  of  the  preTailing  ptf  tv,  386, 396  e^  I 

is  conclusive  in  case  of  conflict  of  evidence,  396  m,  397, 398. 
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REFEREE,  report  of-^^ntinued. 

on  whole  iarae  need  not  be  confirmed,  397  e. 

to  enable  court  to  act,  must  be  confirmed,  397  J,  e,f,  400/. 

of  amount  doe  in  mortgage  caaea  muat  be  confirmed,  397  g. 

of  damages  sustained  by  reason  of  an  injunction,  397  d, 

when  the  ooort  will  set  aside  or  reWew  it,  398. 

how  reviewed,  399. 

exceptions  to,  398  d. 

entry  of  judgment  on,  400. 

review  of  judgment  on,  400. 

when  to  have  efi^ect  of  special  verdict,  401 . 

lien  on,  for  fees,  386  k. 

intertBt  on,  494.  • 

opecial,  398  e,  705. 

when  court  will  oet  aside  or  review : — 

review  must  be  sought  by  motion,  398  a. 

motion  should  be  to  court  which  ordered  reference,  398  6. 

should  be  on  a  special  report,  398  c. 
what  exceptions  to,  may  be  filed,  398  d, 
for  the  same  ground  as  a  verdict  of  a  jury,  398  e,/. 
because  amount  fouod    due  exceeds   amount    claimed, 

398  g,  399  h, 
for  error,  398  A. 

for  refusal  to  grant  adjoornmenti  398  t. 
for  admitting  improper  evidence,  398  j,  399  a  iog, 
proceedings,  when  report  sent  back,  399  i. 
effect  of  setting  aside  and  ordering  new  trial,  399  j, 
fees  of,  403, 404, 405.  499. 
lien  on  report  for,  386  k, 
attorney  in  cause  not  liable  for,  405  a. 
proof  in  action  for,  385  n. 

cannot  be  examined  as  a  witness  on  a  reference  before  him,  396  e, 
in  proceedings  supplementary  to  execution,  463  a,  b,  462. 
when  court  will  review  proceedings  before,  397. 

to  report  evidence  or  facts  in  proceedings  supplementary  to  the  execu- 
tion, may  be  appointed,  461. 
powers  and  duties  of  the  referees  so  appointed,  461  6. 
REFERENCE,  defined,  385. 

when  ordered,  387. 

cannot  be  had  without  an  order,  390,  391. 

when  order  may  be  made  by  consent,  384. 

when  may  be  compelled,  385,  387. 

how  ordered,  390. 

after  judgment  on  issue  of  law,  383. 

on  judgment  for  want  of  answer,  345,  391  k 

motion  for,  391. 

in  cross  actions,  393  A. 

order  for  to  be  served,  392  t. 

effect  of  order  for,  393. 

as  to  questions  of  fact  arising  on  motion  or  otherwise,  390,  389  e,/, 

390  a  to/, 
order  lor,  may  be  vacated  on  an  amendment  of  pleadings,  389  /. 
does  not  iuvolve  the  merits,  393  d. 
not  appealable,  393  6,  c. 
proceedings  after  order  for,  393. 
proceedings  on,  394. 

when  proceeding  on  will  be  reviewed,  397 . 
notice  of  triul  on,  393  t,^',  k,  • 

in  proceedings  supplementary  to  execution,  448/. 
in  foreclosure  cases,  669. 
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REFERBNCS— «0fi<tiiiMil. 

in  tetioM  for  dWoroe,  988  a, 

parlition,  680. 
fo  aaeerUAn  damageM  •n  tnjiitiefimi,  315. 
i»  report  faeU,  in  rapplementafy  prooaodingty  461. 
report  Iim  Uie  effaet  of  a  ■peoiai  verdiot,  401. 
in  ezialing  raito,  641. 
REHEARING,  in  ooort  of  appeals,  when  to  be  had,  30. 

at  general  term  of  aapreme  eoort,  when  oidered,  35. 
of  appe^  in  ■uperior  court,  and  New  Yorli  commoo  pleas,  50. 
right  to  move  for,  in  actions  under  tiie  code  abrogated,  401  e. 
in  existing  saits,  642. 
See  New  trial,  • 

RELIEF,  legal  aad  eqaitable  in  one  action,  244  c. 

amendments  as  to  amount  of,  demanded,  261  n^  265  e,  370  a. 
^  amendments  as  to  nature  of,  254. 

when  there  is  no  answer,  350,  413. 

nature  of,  demanded,  determines  the  character  of  the  action,  244. 
judgment  taken  by  mistake,  du:.,  266. 
prayer  for,  not  necessary  in  answer,  203. 
to  pUuntiff,  413. 
to  defendant,  372,  406, 410. 
to  be  clearly  specified  in  judgment,  416. 
See  Afirmative  relit/. 
RSUGIOnS  CORPORATION,  county  court  may  decree  mortgage  or  aale  of 

real  property  of,  40. 
REMEDIES,  dlTision  of,  la 

oItiI  and  criminal  not  merged,  19. 
See  EleetUm  of  remedy,  Pravieienal  remediee. 
REMrmrUR,  from  court  of  appeals,  28. 
form  of.  29,  652. 

after  affirmance,  or  reversal  by  default,  652. 
judgment  after,  650. 
REMOVAL,  of  occupants  from  State  lands,  within  the  jurisdiotioa  of  the  county 
court,  41. 
of  causes.    See  Tranrfer  of  caueee, 
RENEWAL  OF  MOTIONS,  special  motions  cannot  be  renewed  without  leave, 

321  d. 
of  execution  in  justice's  court,  69  J> 
RENT,  proceedings  for  recovery  of,  not  affected  by  the  code,  637. 
counter-claim  in  action  for,  210  a. 
not  due,  is  not  a  thing  in  action,  586  a, 
REPLEVIN,  the  chapter  of  the  code  relating  to  the  claim  and  delivery  of  personal 
property,  is  a  substitute  for  the  action  of,  296  a. 
never  was  in  all  cases  a  concurrent  remedy  with  treepoBe  de  bonie  ••- 

por(a<it,  297/. 
the  former  practice  in  actions  of,  in  force  in  some  respeots,  296  e. 
REPLY,  when  to  be  put  in,  and  what  to  contain,  215. 
may  be  demurred  to,  219. 
may  it  contain  a  counter-claim,  216  i 
to  amended  answer,  when  not  necessary,  217  e. 
leave  to,  after  cause  referred,  217  d. 
to  discharge  in  bankruptcy,  217  e. 
motion  for  judgment  for  want  of,  218. 
to  answer  of  another  action  pending,  216  e,/,  g,  k, 
obtaining  time  to,  is  not  a  waiver  of  objection  Uiat  answer  is  sham,  215  a; 
leave  to,  after  time  therefore  expired,  266. 
sopplemental,  when  may  be  put  in,  268. 
See  Pleading. 
REPORT  of  referee  is  not  a  verdict,  531  a. 
See  Referee,  Report  of. 
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REPORTS  OF  CASES  adjudged  in  foreign  Btatei,  books  of,  preMroptife  a?id«iee 

of  the  lew  in  ench  elates,  614. 
RESIDENCE  of  attorney  to  be  endorsed  on  papers  and  pleadings  to  be  senred,  656. 
place  of,  what  is  meant  by,  609  i,j,  656  dL 
of  tiie  people,  122  /. 
of  railroad  oorporation,  122  A,  55  e. 
RESIDENT,  who  is,  273. 

RESIDENT  DEFENDANT,  when  he  may  be  served  with  summons  by  publica- 
tion, 147. 
RESIDUARY  LEGATEE,  when  may  be  a  witness,  584 >. 

RESPONDENT,  who  is,  514. 

RESTITUTION  may  be  ordered  in  action  where  senrioe  of  summons  was  by  pub- 
lication, 148,  345.  352  6. 
on  reversal  of  judgment,  516,  516  e. 
on  reversal  of  justice's  judgment,  516/,  517  a. 
RETAINER,  notice  of,  an  appearance,  657. 

of  attorney,  is  a  proceeding  in  the  cause,  483  b . 

notice  of  bail  imports  notice  of  retainer,  657  b, 

RETURN  of  process,  &c.,  how  compelled,  656. 
of  summons,  sheriff  to  make,  143. 
orjttstioe.542,543,687. 
«  of  clerk  to  court  of  appeals,  648,  515. 

REVERSAL  of  judgment,  in  part,  costs  on,  479. 
by  default,  544,  652. 
time  for  commencing  action  after,  91. 
REVIEW  of  questions  of  law  and  fact,  arising  on  a  trial  of  a  question  of  fact  by  the 

court,  how  obtained,  381. 
REVIVOR  and  eupplement,  complaint  in  nature  of,  when  necessary,  1 13  a,  b. 

See  Supplemental  complaint. 
RIGdT  OF  ENTRY,  action  after  accrual  of,  83. 

ROADS.     See  Turnpike  roade,  Railroads. 

ROCHESTER,  mayor^a  court,  certain  actions  in,  transferred  to  supreme  court,  32l 

abolished,  46  m» 
justices'  court  of,  their  jurisdiction,  76  d. 
ROLL.    See  Judgment  roll 

RU^ES,  all  inconsistent  with  code  repealed,  635. 

judges  to  meet  to  revise,  and  make  new,  635. 

of  oourt  of  appeals,  648. 

of  supreme  court,  655. 

of  superior  oourt,  703. 

of  New  York  common  pleas,  707. 

in  justice's  courts,  65. 

of  evidence.    Sea  Evidence, 

of  pleading.    See  Pleading, 


S. 


SABBATH.  407  a.    See  Saturday, 

SALE  of  mortgaged  premieeWt  county  oourt  may  order,  40* 

real  property  of  infant  or  person  of  unsound  mind,  county  court  may  or- 
der, 40. 
real  property  of  religious  corporations,  county  ooort  may  order,  40. 
of  infant,  rules  regulating,  675. 
adjudged  to  be  sold,  425,  680. 


784  iroKx.  [^  nf^ 

SALR--MiiliiiM^ 

of  real  property  on  ezeeotion,  433. 
penbiial  property  on  ezecntion,  432. 

action  for  frand  in,  56. 
perishable  property,  333,  525. 
ofveawls,  333. 
by  receiver,  682. 
SALVAGE,  joriediction  of  auperior  oonrt  in  cMea  of,  45  k, 

SAME  MATTER,  what  ia,  5870,  6. 

SATISFACTION  o/ex€Cutiont  when  debtor  to  judnnent  debtor  may  make,  452. 

what  property  may  be  ordered  to  be  applied  to,  45iGL 
See  Execution, 
of  judgment  by  execation,  how  effected,  442. 
pf  mortgage^  oonoty  court  baa  inrisdietion  of,  40. 
SATURDAY,  when  prooeaa,  dtc.  not  to  be  served  on,  407  a. 
judgment  may  be  entered  on,  407  a, 

SCIRE  FACIAS,  writ  of,  aboliabed,  and  action  aubatitnted,  618. 

SEALED  INSTRUMENT,  time  for  commencing  astion  on.  86. 

SSAMENS'  WAGES,  may  be  aned  for  in  a  diatriet  court,  76  a. 

SECURITY,  for  cooto^  may  be  required  of  a  pl>«intiff  who  u  an  executor  or  admin' 

istrator,  truatee  of  an  ezpreaa  truatk  or  a  peraon  'txyttoAj 
auihorixed  by  atatote  to  aoe,  504, 506  A,  i. 
proriaiona  of  reviaed  atatntea  aa  to,  468. 
reviaed  atatutea  aa  to,  atlll  in  force,  468  a. 
not  imperative  on  court  to  grant,  468  6. 
pauper  plaintiff  not  required  to  give,  468  c. 
temporary  abeenoe  does  not  entitle  defendant  to,  469  «• 
whi^re  plainiiff  an  iniant,  469  6. 
by  next  friend,  469  c;  i2,  e. 
in  actiona  for  divorce,  469  d, 
plaintiff  cannot  have,  469  /,  g. 
in  Bopertor  court,  469  A,  t. 
from  a  non-resident  administratrix,  470  & 
at  what  stage  of  the  auit  to  be  applied  for,  470  6  to/ 
form  of  bond  for,  471  a,  6. 
cue  surety  sufficient,  471  e. 

J  plaintiff's  attorney  may  be  aurety  for,  471  c. 
oatification  of  surety  for,  471 4f,  e. 
substituted,  471  /. 
amount  of,  471  g*. 
motion  to  increase,  471  A. 
.  neglecting  to  6le,  471  i 

order  ataying  proceedinga  until  aeoority  given,  how  waived, 
'  471  >,  i. 

action  on  bond  for,  472  h. 
on  arreit,  plaintiff  to  give,  282. 
on  attaehment,  plaintiff  to  give,  330. 

by  defendant  on  return  of  property  to  him,  336. 
on  claim  and  delivery,  by  plaintiff,  299. 

by  defendant,  301. 
on  injunction,  where  no  special  proviaion  on  the  aubjeot,  315, 
to  stay  proceedinga  after  judgment,  315  d, 
in  the  superior  court,  316  a. 
to  suspend  business  of  corporation,  318. 
on  appeal  to  court  of  appeals,  519  to  524. 

to  supreme  court  from  inferior  court,  526. 
from  special  to  general  term,  530. 
ordera,  536/ 
joaticea'  courts,  541. 
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SECVBJTY— continued, 

on  re-hearing  in  existinir  siilts,  642. 

OD  Uking  a  judgment  by  default,  345. 
SEDUCTION,  is  an  injury  to  the  pereon,  244  d, 

action  for,  cannot  be  brought  in  juetioea'  courts,  58. 

costs  in  actions  for,  472. 
SEISIN,  when  necessary  in  action  or  defence  founded  on  title,  82. 

SEPARATE  judgment,  when  may  be  rendered,  406  to  410. 
trial,  when  court  may  order,  364. 

SEPARATION,  action  for,  reference  to  take  proof  of  material  facts  in  complaint, 

677. 
plaintiff  may  be  examined  in,  677. 
SEQUESTRATION  of  property  of  judgment  debtor,  order  for,  not  neoenary,  457  e. 
SERVICE  of  eummone,  by  whom,  143. 

on  whom,  143, 149  b. 

how  made,  147  a, 

by  publication,  147. 

on  foreign  corporation,  617  a,  b. 

out  of  the  State,  148,  151  «,  /. 

time  for,  may  be  fixed,  143. 

when  complete,  155. 

proof  of,  155. 

gives  jurisdiction,  156. 

fee  for,  when  taxable,  156/. 

on  Saturday,  when  not  permitted,  407  a. 

on  Sunday,  when  not  permitted,  607  g, 

on  election  day,  147  e,  e, 

on  the  State,  146  A. 

in  marine  court  or  district  court,  75  a, 

from  what  facto  the  court  will  infer  an  intention  to  avoid,  328  it. 
on  corporations f  provisions  as  to,  applied  to  justices'  courto,  67. 
of  complaint,  with  summons,  140. 

with  notice  of  no  personal  claim,  142. 

after  demand,  140, 141,  411  a. 

time  for,  140,  141,411  a. 

of  notices  and  other  papers,  on  party  or  attorney,  607. 
how  made,  608. 
by  mail,  608, 609, 610. 

**  person  making,''  who  is,  609  d. 

of  affidavit  to  prevent  an  inquest,  609  /,  g. 

irregularity  iu,  how  waived,  609  h. 

on  defendant  of  notice  of  proceedings  in  action  when  necesnry, 

on  a  party  residing  out  of  the  State,  610. 
on  attorney  for  the  party,  611. 
«  chapter  11  of  Title  XII,  not  to  apply  to  service  of  summons,  or 
process  or  paper,  to  bring  a  party  into  contempt,  611. 
SET-OFF  is  a  defence,  199  /,  A,  t. 
in  action  of  tort,  199  e. 
how  set  up  in  answer,  199  g. 
SEVERAL  actions  on  one  instrument,  473. 

attachmente  may  issue  at  the  same  time,  331. 
caueea  of  action^  may  be  united  in  one  complaint,  243. 
what  may  be  joined,  243. 249. 
to  be  suparately  stated,  243. 
each  to  be  plainly  numbered,  246  a. 

demurrer  for  omitting  to  state  separately,  246  5,  247  /,  248  c. 
counttr-elaime  may  be  set  up,  204.    See  Counter-Claim. 
debtors.    See  Joint  and  several  debtors. 
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BEVERAli-^continued. 

deftneetf  may  be  set  np,  204. 

to  be  wiNirately  sUted,  204, 904  g,  905. 

take  the  place  of  eeparate  pleae,  904/. 

mast  be  ooniiatoDt,  2U5  b,  906  c,  d,  e,  207. 

each  defeuoe  mast  be  perfect  in  itaelf,  206  e,  d. 

oouaistiDif  of  deniak  only  need  not  be  separately  stated,  906  a,  bk 

in  abatement  and  bar,  if  allowed,  206/,  g. 

not  inooneistent  under  the  former  system,  not  iuconsisteat  uiderlhe 
code,  207  6. 

of  denial  and  new  matter,  not  allowed,  206  d,  e,  207/  t. 

allowed,  207  e,  d,  p,  g^j. 

answer  demurrable  if  not  separately  stated,  24iB  e,  247  /,  246  6. 

eaoh  to  be  plainly  nambered,  246  s,  687. 
exeeations  may  be  issued  at  same  time,  425. 

SHAM  ansioers  and  defences,  may  be  stricken  oat  on  motion,  910. 

what  is  a  sham  answer,  211. 
demurrer  after  motion  to  strike  out,  when  it  will  be 

allowed,  215  6. 
j  udgment  after  answer  stmck  out  as  sham,  &c.,  215  e. 

SHERIFF,  when  required  by  the  code  to  serve  sammons,  &o„  he  is  bound  to  do  so 
ss  if  it  were  prooeas,  &c.,  du3-,  612. 
when  a  party,  coroner  to  perform  the  duties  of,  612. 
may  be  arrested,  278  g. 
action  aji^ainst,  to  be  within  two  years,  87. 

for  escape,  to  be  within  one  year,  87. 
may  sue  in  his  own  name,  101  a, 
to  serve  sammons,  143. 
to  return  summons,  143, 

proof  of  service  of  sammons  by,  155,  156  a,  6,  e. 
fee  for  service  uf  summons,  156/ 
return  of  process,  dec,  by,  how  compelled,  656. 
may  return  process  by  mail,  430  c. 
fees  of,  302. 

dutiet  of,  4^.,  incident  to  tarreett  to  execute  order  by  arresting  defend- 
ant, 283. 

to  deliver  copy  order  of  arrest  and  affidavit  to  defendant,  283. 

to  accept  bail  or  deposit,  284. 

to  arrest  defendant  at  instance  of  bail,  284. 

to  deliver  order,  with  return  endorsed,  and  certified  copy  an- 
dartaking  of  bail  to  plaintiff,  286. 

may  give  notice  of  jastification  of  baO,  986. 

when  exonerated  from  liability,  288. 

to  give  defendant  a  certificate  of  deposit,  5288. 

to  pay  deposit  into  court,  289. 

when  liable  aa  bail,  289. 

proceedings  on  judgment  against,  as  bail,  290. 

liability  of  bail  to,  290. 

to  file  affidavits  on  which  arrest  is  made,  687. 
dvtiee  of^  incident  to  attachment,  to  proceed  on,  as  in  case  of  altaebnient 
against  absent  debtors,  331. 

to  attach  all  the  real  and  personal  estate  in  the  county,  332. 

to  make  an  inventory,  332. 

inventory  to  be  signed  and  returned,  332. 

in  case  of  claim  of  third  party,  to  summon  a  jury  to  try  the 
claimant's  right,  332. 

to  collect  and  receive  debts,  332. 

to  take  legal  proceedings  to  recover  debts,  eredita,  &C|  of  *th€ 
defendant,  332. 

to  sell  periahable  property,  333. 
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SHERIFF,  duties  of-^oniinued, 

to  Mil  vesiels,  333.  , 

as  to  property  incapable  of  manna!  delivery,  333. 

to  satiafy  judgment  out  of  property  attached,  334. 

aa  to  reaidue  of  attached  property  after  satisfaction  of  judg- 
ment, 335. 

may  permit  actions  to  be  in  name  of  plaintiff,  335. 

on  judgment  for  the  defendant,  335. 

on  discharge  of  the  attachment,  336. 

to  return  warrant  and  proceedings  thereon,  337. 

fees  of,  337. 
dutiea,  ^c,  incident  to  claim  and  delivery  of  personal  property,  to  take 
property,  299. 

to  deliver  to  the  defendant  a  copy  of  the  affidavit,  notice,  and 
undertaking,  299. 

respoosibJe  for  plaintiff's  sureties,  299. 

when  to  deliver  property  to  the  plaintiff,  301. 

when  responsible  for  defendant's  sureties,  301. 

proceedings  by,  where  the  property  is  concealed  in  building  or 
enclosure,  301. 

to  keep  property  in  a  secure  place,  302. 

his  fees  and  expenses  for  taking  and  keeping,  302. 

when  property  claimed  by  third  party,  304. 

to  file  notice  and  affidavit,  with  proceedings  thereon»  304. 
duty  of,  ^c,  incident  to  execution,  to  return  execution,  430. 

former  laws  apply  to,  431. 

to  levy  on  and  seize  goods,  431. 

may  sell  real  estate,  433. 
to  sell  and  convey  real  property  adjudged  to  be  sold,  425. 
prooeedings  on  official  bond  of,  not  affected  by  code,  637. 

SHERIFF'S  JURY,  court  cannot  order  issues  of  fact  to  be  tried  by,  359  d. 

See  Aiseeement  of  damage. 

SHIPS,  prooeedings  for  collection  of  demands  against,  637. 

See  VesseU. 
SHORT  SUMMONS,  proper  process  in  juitioes'  court  against  non-residenta,  70  g, 

7Sd. 
must  be  returnable  not  less  than  six  days  from  date,  74  6. 
SINGLE  DAMAGES.    See  Damages. 

SLANHER,  actions  for,  cannot  be  brought  in  courta  of  justicelof  the  peace,  56. 

must  be  brought  within  two  years,  67. 
complaint  for,  may  iucindo  cases  of  action  for  malieions  prosecntion, 
244 1^. 
redundant  matter  in,  230  2. 
bow  stated  in,  240. 
should  allege  the  words  to  have  been  spoken  in  the  bearing  of 

some  one,  175  e, 
should  stale  precise  words  used,  175/. 
omitting  to  state  time  and  place  of  uttering  the  slander  does  not 
render  it  demurrable,  175  h. 
anstoer  in,  195  6,  241. 
costs  in,  472. 
See  LibeL 
SPECIAL  circuit  calendar ,  in  first  district,  363  t. 
contract,  requisites  of  complaint  on,  175. 
elect  ion,  what  is  not,  76  b.    See  Election* 
proceedings,  defined,  19. 

assessment  of  damages  on  laying  out  plank  road  is,  19  6. 

appeal  in,  529,  d,  s,  g. 

appeal  from  final  order  in,  to  court  of  appeals,  22. 
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SPBCIAL  pr9ceeding9^-eontinued, 

provisional  remedies  are  sot,  24  a. 
proceedings  supplementary  to  ezeention  are,  19  b. 
costs  of  reviewing  the  decision  of  an  inferior  coart  in,  507. 
certaio,  not  affected  by  the  code,  337. 
lerms,  and  general  terms,  distinction  between  powers  of  oonrt  at,  35  c 
of  superior  court,  703. 
of  New  York  common  pleas,  707. 

of  Bupreme  court,  existiog  provisions  of  law  as  to,  repealed,  32. 
prescribed,  32. 
extraordinary,  37. 
inability  of  judge  to  bold,  38. 
issues  of  fact  io  the  supreme  court  when  the  trial  is  not  by  juy,  ts  bs 

tried  at  circuit  or  special  term,  360. 
issues  of  law  to  be  tried  at  a  circuit  or  special  term,  360. 
in  first  district,  691. 

non-enumerated  motions  to  be  heard  at,  663. 
verdict.    See  Verdict 
SPECIFIC  PERFORMANCE,  county  court  may  decree,  40. 

SPLITTING  cause  of  action,  56  6,  A. 

STAGEa     See  Owner. 

STATE,  when  action  cannot  be  brought  by  grantee  of  the,  82. 
service  of  process  on,  146  A. 

lando,  removal  of  occupants  from,  within  jurisdiciion  of  county  court,  41. 
officero,  injunction  against,  305  e. 
STATUTE,  complaint  in  actions  given  by,  176. 
action  on,  for  penalty,  87. 

role  of  strict  construction  of,  not  to  apply  to  code,  634. 
private,  how  pleaded,  240. 

of  limitation.    See  Timet  for  commencing  actioao. 
STATUTORY  provieione,  all  inconsistent  with  code  repealed,  634. 

certain,  not  afl^ted  by  the  second  part  of  the  code,  636. 
remedies,  special  not  affected  by  the  second  part  of  the  code,  636. 

STAT  of  execution^  the  court  will  grant,  where  lien  of  judgment  has  ceased  by 

lapse  of  time,  425  e. 
by  appeal.    See  Appeal 
on  appeal  from  judgment  on  report  of  referee,  403,  d^  e,f. 
of  proceedingo,  order  for,  for  more  than  twenty  days  cannot  be  granted,  ex- 
ce^  on  motion,  599,  601  e.  • 

oounty  judge  cannot  order,  after  verdict,  599,  601  e,  d, 
no  judge  has  power  to  order  arbitrarily,  601  e. 
to  move  to  change  place  of  trial,  128/,  126  c,  668. 
order  for  time  to  make  a  case  is  not,  602  a. 
answer  is  not,  602  b. 
discovery  is,  658. 

cannot  be  treated  as  a  nullity,  602  e. 
the  right  to  amend  of  course,  is  not,  260  e. 
on  judgment  does  not  extend  the  time  to  appeal,  518  e. 
to  move  for  a  commission,  590. 
until  security  for  costs  given,  468. 

court  of  appeals,  or  judge  thereof,  may  make  order  for,  653. 
does  not  prevent  filing  transcript,  418  <L 

STIPULATION,  to  try  at  next  circuit,  413  a, 

as  to  proceedings  to  be  in  writing  or  entered  on  minntes,  666. 

STOCKHOLDER  in  moneyed  corporations,  provisions  as  to  limitations  not  to  ap- 
ply to  actions  against,  92. 
in  dissolved  companies,  action  against,  100c. 
requisites  of  complaint  against,  176. 
a  competent  witneos,  583  a. 
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SUBMITTING  cause  on  printed  arguments,  652,  712. 

SUBMITTING  CONTROVERSY  without  action,  553. 

who  to  forDish  papers  on  argnmeiits  o^  664. 
judgment  as  in  other  cases,  but  without 

costs,  553. 
judgment  roll,  how  constituted,  553. 

may  be  enforced  or  appealed  as  in 
an  action,  553. 

SUBPCENA  DUCES,  party  to  action  to  produce  documents  on  being  senred  with, 

573/. 

SUBROGATING  defendant  in  place  of  plaintifT,  407  6. 

SUBSTANTIAL  RIGHT,  what  is  meant  by  the  term,  536. 

SUBSTITUTED  SERVICE  of  proeeta.    See  Publieation. 

SUBSTITUTING,  in  cases  of  transfer  of  interest  pendente  Ztfe,  transferee  may  be 

sabstitated  as  a  party  to  the  action,  113. 
when  ordered  in  case  of  two  or  more  claimants  of  one  subject 
matter,  1 13.    See  Interpleader. 

SUIT.    See  Action, 

pending,  defence  of,  179. 

SUMMARY  PROCEEDINGS  to  recover  possession  of  lands.    Appeals  from 

justice's  decision  to  county  court,  42  «. 
injunction  to  restrain,  307  6,  c. 

SUMMING  UP,  at  circuit,  one  counsel  only  allowed  to,  659. 

SUMMONS,  actions  to  be  commenced  by  service  of,  134. 

form  of,  ordinarily,  134, 135, 137,  140  dL 

after  discontinuance  of  action  in  justices'  courts  by  reason  of  title  coming 
in  qoesiion,  137  a. 

when  served  without  copy  complaint,  140. 
by  publicstion,  148. 
notice  to  be  inserted  in,  137. 
defect  in,  cannot  be  disregarded,  136  a, 
may  be  amended,  136  6,  c,  d, 
defect  in,  may  be  waived,  135  6, 140  a,  b,  e,  e, 
cannot  be  amended  of  course,  1376. 
may  be  amended  by  order,  137. 
in  action  for  breach  of  promise  to  marry,  137  i. 
against  common  carriers,  138. 
against  an  attorney  for  moneys  collected,  139  /. 
terviee  of,  by  whom  it  may  be  served,  144. 

how  it  must  be  served,  143. 

out  of  the  State,  147,  151  /. 

on  corporation,  143,  144  6,  c. 

on  foreign  corporation,  143,  144, 145. 

on  minor  under  age  of  fourteen,  144. 

on  person  judicially  declared  to  be  of  unsound  mind,  dtc.,  144. 

in  other  cases,  144. 

on  insane  person,  146  e. 

on  husband  and  wife,  146  /. 

on  defendant  in  State  prison,  146  g. 

manner  of,  147  a. 

most  be  within  the  jarisdiction  of  the  court,  147  b. 

on  election  day  void,  147  e. 

on  Saturday  when  void,  147  a. 

on  Sunday  void,  147  d, 

defective,  when  judgment  taken  by  default  will  not  be  set  aside  for,  147/. 

party  subscribing  may  fix  time  for  service,  143. 

by  publication,  when  ordered,  and  bow  made,  147, 149  h,  150  e. 
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SUMMONS  terviee  o/— €9f»(mved 

when  complete,  165. 

proof  of  semee  of,  155. 

eflbet  of  eenrice  to  ooafer  jnntdiction,  156. 

fee  for  leiTiee  when  taxable^  156  /. 

Tolantary  appearanee  is  eqai?alent  to  peisonal  eenrice  oC  156. 

oanoot  be  amended  of  conrae,  360  d, 

objectiona  to  eervioe  oannot  be  taken  by  demorrer  or  anawer,  187  «. 

to  be  filed,  610, 

in  proceeding!  againat  heiia,  &e.,  of  deceaaed  judgment  debtora,  554. 

SUNDAY,  when  reckoned  in  the  oompuUtion  of  UmOi  606,  606  c,  607  a: 
aenrice  on,  ia  irregnlar,  147  d,  607  g. 

« 

SUPERIOR  COURT  of  the  city  of  Neto  York,  jnriadtcUon  of,  43,  44, 45, 53. 697  a. 
tranafer  of  oaoaea  from,  to  anpreme  ooart,  44. 

to,  from  aapreme  oonrt,  44,  52. 
jnriadiction  of,  orer  traaaferred  aaita,  53. 
ia  of  ooord-inato  jariadiciioo  with  the  aapreme  court,  45  j* 
power  of,  to  order  production  of  docnmenta,  567  a,  e. 
baa  ooncnrrent  jariadiction  with  United  Statea  ooaita  in  admiraltj 

caaea,  45  At. 
jnriadictioQ  oannot  be  conferred  on  by  fraud,  45  I. 
voluntary  appearance  oonfera  jariadiction  on,  45  t. 
ataiutory  proviaiona  regulating,  45  A. 
terma  of,  50,  52. 

how  appointed,  50, 

by  whom  held,  50. 
general  terma  of,  how  held,  50. 
apecial  terma  of,  how  held,  50. 
general  and  special  terma,  may  be  held  togetlier,  53. 
judgea  of,  to  receive  no  feea,  50. 
judgment  of,  where  given  and  how  pronounced,  50. 
orier  to  be  appointed,  50. 
to  consiat  of  aiz  justices,  5]. 
juatioea  of,  to  be  elected,  51. 
how  voted  for,  51. 
how  claasiiied,  51. 
vacancies,  how  filled,  52. 
salaries  of,  52. 
section  28  of  code  to  apply  to,  53. 
cannot  iaaoe  attachment  againat  the  property  of  non-reaiidettt  de- 

fendanta,  324  ^,  325  a,  6. 
will  not  order  attendance  of  witneaaea  to  be  examined  nnder  foreiga 

coromtaaion,  45  e. 
no  juriadiction  in  proceedioga  to  diioolve  moneyed  corporatioii8,45^. 
decisions  of  supreme  court  not  binding  on,  45  j. 

SUPERVISORS,  when  process  to  be  served  on,  58  6. 
may  sue  in  official  capacity,  99  /. 

SUPPLEMENTAL  antiaer,  when  allowed,  268,  269. 

when  defenoe  to  be  made  by,  198/. 
complaint,  action  may  be  continued  by,  113. 

leave  to  aerve,  must  be  obtained,  114  5. 
on  motion  for  leave  to  serve,  the  moving  party  must 
distincily  point  out  the  party  entitled  to  oontinne 
the  action,  113  A,  114  a. 
when  may  be  allowed,  113, 114, 115,  36& 
pleading,  when  allowed,  268. 
reply,  268. 
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SUPPLEMENTARY  act,  639. 

proee$dUtg9,  prqvisioDs  as  to,  apply  to  ezeoDtion  isBaed  and  returned 
before  the  code  took  effect,  445  a. 

do  DOt  applj  to  executioDfl  agatnet  a  corporation,  444  b. 

do  not  apply  to  ezecation  against  foreign  coosal,  445  e, 

applies  to  justices'  judgments  where  a  transcript  filed,  447  a, 

are  a  substitute  for  tlie  former  creditor's  bill,  445  e. 
.  are  special  proceedings,  445  b. 

cannot  be  resorted  to  after  an  execution  against  the  person  has 
been  executed  by  the  arrest,  <fec.,  of  the  judgment  debtor,  445  d. 

after  execution  against  property  returned  unsatisfied  court  may 
make  order  for  discoyery  of  property  and  examination  of  judg- 
ment  debtor,  445  d. 

order,  when  granted,  444. 

examination  of  judgment  debtor  and  witnesses  on,  446. 

warrant  for  arrest  of  judgment  debtor,  446. 

proceedings  on,  after  warrant,  446. 

assignee  may  institute,  447. 

at  what  time  order  for  examination  may  be  applied  for,  447. 

who  may  make  the  order,  448. 

requisites  of  affidavit  to  obtain  order,  448. 

service  of  order,  450. 

before  whom  debtor  is  to  be  ordered  to  appear,  450. 

nature  of  the  order,  450. 

proceedings  after  order  for  examination  of  judgment  debtor,  450. 

irregularity  iu  order,  452. 

erroneous  order,  452. 

effeot  of  order  as  a  lien,  452. 

examination  of  debtors,  of  judgment  debtor,  or  of  thoae  having 
property  belonging  to  him,  453. 

order  to  examine  debtor  to  judgment  debtor,  454. 
requisites  of  affidavit  to  obtain,  454. 
proceedings  on,  454. 

to  what  cases  section  294  does  not  apply,  455. 

corporation,  how  to  answer  on,  455. 

witnesses  may  be  required  to  appear  and  testify  on,  as  on  a 
trial,  455. 

witness  and  parties,  how  compelled  to  attend,  455. 

what  property  may  be  ordered  to  be  applied  to  execution,  456. 

appointment  of  receiver  on,  457  b,  458.    See  Receiver. 

prohibiting  transfer  of  property,  458. 

assigned  property,  when  it  cannot  be  reached  by,  456  d, 

proceedings  on  claim  of  third  party  to  the  property  alleged  to  be 
the  property  of  the  judgment  debtor,  or  on  denial  of  indebted- 
ness by  alleged  debtor  to  judgment  debtor,  460. 

reference  to  report  facts  in,  461. 

costs  of,  463. 
«    disobedience  to  orders  made  in,  how  punished,  464,  457  e,  d. 

discharge  from  imprisonment  of  persons  committed  to  prison 
in,  464w 

not  stayed  by  the  issuing  of  an  attachment,  451  &. 

SUPPLICAVIT,  writ  of^  is  not  abolished,  339  6. 

SUPREME  COURT,  statutory  provisions  as  to  terms  of,  repealed,  32. 

jurisdiction  of,  32. 
general  terma^  number  of,  annually,  34. 

judgment  at,  how  pronounced,  34. 

where  held,  34. 
epecial  iermt,  number  oC  35. 

times  and  places,  &c,  of  holding,  how  appointed,  36. 
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SUPREliS  COURT^eofiltiitteci. 

general  sod  ■peotat  temw  o(  may  be  adjourned  by  entry  en 

miuQtet,  37. 
pnblicatloo  of  appointment  of  term%  37. 
rooma,  attendantik  feel,  &e.,  to  be  pro?  ided  for,  38. 
traoafer  of  actiona  from  anperior  court  aod  New  York  ooauwa 

pleaa  into,  44. 
traoafer  uf  aetiona  from,  to  anperior  oonrt,  59, 
mtea  of,  655. 

jndgea  to  frame  rnleat  635. 
former  rolea  of,  abrogated,  635. 

SURETIES,  to  joitiry  in  all  oaaea,  680. 

bond!*,  dtc.,  of,  to  be  approved  and  acknowledged,  680. 
See  Bail,  Security. 

SURETY  BONDS^  actions  on,  justice  of  the  peace  baa  jnriadiction  of»  55. 

See  Bonds, 

SURGEONS,  not  allowed  to  teatify  to  oertain  matten,  580  dL 

SURPLUS  moneya,  how  diipotod  of,  671. 

SURROGATE,  appeals  from,  not  affected  by  the  second  part  of  the  code,  636. 
Btatnte  of  limitations  applies  to  decrees  o^  80,  87  a. 
appeal  from,  525  a,  527  a. 
examination  of  witnesses  before,  581  e. 
appeals  from^  regulated^  appeal  to  be  by  petition,  683. 

what  petition  is  to  state,  682. 

in  matters  of  accoont,  particular  items  to  be  stated,  682. 

answer  in  the  nature  of  a  cross-appeal,  682. 

order  to  answer  petition  of  appeal,  683. 

gnardian  ad  litem  may  be  appointed,  683. 

order  to  deliver  copy  of  petition  of  appeal,  683. 

papers  to  be  furnished  by  appellant  on  hearing,  683. 

cosU  oo,  507  e,  600  <f ,  684  c  to  h. 
proceedings  on  official  bond  of,  not  affected  by  code,  637. 

SURVIVING  PARTNER,  joinder  of.  aa  defendant  with  execntora  of  deoeaaed 

partner,  110  e,/,^. 

SWAMPS,  MARSHfl^  dtc,  proceedings  for  drainmg  of,  not  affected  by  the 

code,  637. 


T. 


TAXATION  of  costs.    See  iid/tiaf menf. 

TEAM,  meaning  of  the  word,  439  n. 

TECHNICAL  DEFECT,  oonrt  will  not  reverse  judgment  for,  28  g,  544. 

See  £rf  or  or  defect 

TEMPORARY  ABSENCE,  what  is  not,  469  a. 

does  not  entitle  defendant  to  aecnrity  for  coat%  469  a. 

TEMPORARY  INJUNCTION,  to  restrain  removal  or  disposition  of  property 

pending  the  action,  308  6,  309  d;  /,  311  e,  314. 
after  answer,  314 
See  Injunction. 

TENANTS  holding  under  a  judgment  debtor.    See  Joint  debtors,  ^. 


u  to  the  page,  ]  INDEX.  793 

TENANT  FOR  LIFE,  intereat  of,  hour  ealoolated,  681,  688,  669. 

TENDER  after  action  ftrov^Af,  provisions  of  revised  statutes  as  to,  not  repealed,  561.* 
answer  of,  203  h. 

TERMS,  an  amendment  without  costs  is  an  amendment  on  rach  term*  as  may  be 
proper,  265  h, 
of  court  of  appeals,  30. 

of  supreme  court,  circuit  oonrt%  nnd  courts  of  oyer  and  terminer,  34, 35, 36. 
extraordinary,  37. 
appointment  of,  to  be  transmitted  to  Secretary  of  State,  37. 

published,  37. 
of  superior  court,  50,  703. 
of  New  York  common  pleas,  50, 710. 
of  supreme  court  in  the  first  district,  691. 
circuits  and  oyer  and  terminer,  691  to  702. 
of  county  courts,  42. 

TESTIMONY,  of  parties,  571. 
of  witnesses,  580. 

examination  to  perpetuate,  caunot  be  bad  ander  the  revised  statutes,  572  e. 
taking  by  commission,  58)3. 
conditionally,  594. 
consent,  596. 
THING  IN  ACTION,  what  is,  585,  586. 

what  may  be  assigned,  96. 

not  be  assigned,  95  a,  96  a,  k. 
how  it  may  be  assigned,  97. 
who  is  an  assignor  of,  585,  586. 
admissions  by  assigor  of,  98  /. 
TITLE  need  not  be  set  forth  in  answer  to  action  to  recover  property  distrained, 
damage  feasant,  243. 
of  action  not  changed  on  appeal,  514. 
of  aflidavit,  605. 
to  real  property ^  justices  of  the  peace  have  no  jurisdiction  of  actiona  involvings  58. 
when  it  comes  in  question,  59, 60, 473  to  476. 
answer  of  title  in  justices'  courts,  59. 
costs  when  it  comes  in  question,  472. 
TIME  to  serve  complaint  after  demand,  140. 
to  answer  or  demur,  177. 
to  reply,  215. 

within  which  to  amend  of  course,  255. 
for  service  of  notices,  &c.,  610. 
for  notice  of  trial,  360. 
for  appeal,  517,  518,  539. 
to  return  execution,  430. 
to  comply  with  conditional  order,  666. 
to  make  a  case,  659. 

to  turn  case  into  special  verdict  or  exceptions,  660. 
to  serve  amendments  to  case  or  exceptions,  660. 
how  eomputed,  excluding  the  first,  and  including  the  last,  606. 
if  last  day  be  Sunday,  606. 
on  notice  of  trial,  606  a. 
notice  of  adjusting  costs,  606  c. 

Sunday  an  intermediate  day,  is  it  to  be  included  f  606  e,  607  a, 
when  act  to  be  done  after  thirty  days,  607  6.  . 

for  publication  of  legal  notices,  614. 
to  take  proceedings,  except  appeal  may  be  enlarged,  604. 
additional,  how  computed,  606  6,  607  6. 
TIMES /of  eommemcing  aetione,  provisions  as  to^  applied  to  jostiees'  coorts,  67, 77. 

in  general,  80. 

objection  that  action  notoommenced  in  tSme  most  be  taken  by 
answer,  81. 

05 
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TIMES  for  commencing  aetiono—contiaued. 

for  the  recovery  of  real  property,  81. 
general  proviaiooB  ai  to^  68. 
TORT,  may  be  waived  and  aait  brought  on  contract,  158  e. 
aet-off  in  action  for,  not  alldwed,  199  a,  200  a. 
and  contract,  diatinction  between,  atill  exiata,  262  a, 
TOWN  and  county  officerOj  anita  againat  in  jaaticea'  ooorta,  57  j, 

may  aoe  in  tlieir  official  capacity,  99  e. 
TOWNS  are  corporationa,  58  a,  6. 

TRADE-MARKS,  injunction  toreatiain  infringement  of,  308/. 
TRANSCRIPT  of  judgment  may  be  Bled,  418. 

effect  of  filing  aa  a  lien,  418. 

perfecting  an  appeal  and  giving  aecnrity  to  atay  proceodings 

doea  not  prevent  reapondent  from  filing,  418  c. 
clerka*  feea  for  making,  419  c?. 
of  juetice^  judgment^  jnatioe  to  furnish,  64,  77. 
may  be  filed  and  docketed,  64,  77. 
TRANSFER  ofcaueee  from  aupreme  to  auperior  court,  53« 

from  auperior  to  aupreme  court,  44. 
from  mayora'  or  recordera'  court,  44 
from  county  court  to  aupreme  court,  44. 
o/j>ro/)erfy,  judge  may  order  judgment  debtor  to  give  undertaking 
not  to  make,  446. 
'  when  may  be  forbidden,  458. 
confemon  of  judgment  ia  not,  556 /. 
6f  hearing  of  motion,  or  order  to  abow  eauae,  604. 
of  papere  on  file  on  change  of  place  of  trial,  655. 
of  motion,  603. 
See  Aeeignment. 
TRANSITORY  ACTIONS.    See  Local  and  traneitory  aetione. 
TREBLE  coete  not  recoverable,  468. 

damagea,  370  A.    See  Damagee. 
TRESPASS  on  real  property^  time  for  commencing  action  for,  86. 

injunction  to  reatrain,  307  6. 

proviaioxB  of  reviaed  atatntea  aa  to,  not  a&cted  by  the  oode, 
636. 
TRIAL,  definition  of,  358. 
practice  at,  367. 

under  the  code  and  the  former  ayatera,  difference  between,  358  e. 
the  taking  a  diamitaal  of  the  complaint  under  aeetion  258  ia,  358  /• 
the  motion  for  judgment  under  aeetion  247  ia,  356  g,  358  g. 
place  of,  120.    See  Place  oftriaL 
either  party  giving  notice  may  bring  on,  and  in  the  abaenee  of  adverse  party 

take  a  diamimal  of  the  complaint  or  a  verdict  or  jodgroent,  364. 
OpparatCy  between  a  plaintiff* and  one  oraome  of  the  defendant*  may  be  had, 

364. 
copy  aummona  and  pleadiuga  to  court  on,  368. 
objeotiona  to  complaint  on,  187  g,  188  a,  g. 
amend menta  at,  189  n,  194  n. 
coata  on  poatponement  of,  502. 
number  of  counael  on,  659. 
discontinuance  on,  5d9  j. 
notice  of^  either  party  may  give,  360. 
\e^g^h  of,  360,  361  a,  360  t. 
in  New  York  common  pleaa,  361  /. 
rouat  be  aerved  on  each  defendant  who  appeara  aeparately,  and  by  a 

aep^rate  attorney,  361  d, 
where  there  are  two  or  more  actiont  between  the  aame  partiee,  362  dL 
mnat  state  plaintiff^s  intention  to  take  an  inqueat,  or  he  cannot  do  ao, 

362  «. 
where  besidea  the  iasue  to  be  tried,  there  are  damagea  to  be 
362/. 
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TRIALi  notice  of»^eontinued, 

when  defendant  notices  the  cause  for  trial,  and  he  seeks  relief  other 

than  a  dismissal  of  the  complaint  with  costs,  SGSi  g. 
may  be  countermanded,  362  t. 

if  iusufficienti  and  the  party  proceeds  to  trial,  and  in  the  absence  of  the 
other  party  obtains  a  verdict  or  judgment,  such  verdict  or  judg- 
ment will  be  irregular,  362  y. 
in  court  of  appeals,  362  6,  e, 
before  referees,  either  party  may  give,  361  a,  h,  e, 
either  party  giving,  may  bring  issue  to  trial,  362  A. 
cause  should  be  at  issue  as  to  all  defendants  before  notified  for  trial, 
367  6. 
hyjury,  how  waived,  378. 

by  the  court  of  the  queation  of  fact,  decision  to  be  given  in  writing;  and  be 
filed  with  the  clerk  within  twenty  days,  37ti. 
judgment  on  decision  how  entered,  378,  379. 

need  not  be  in  the  handwriting  of  the  judge, 
380  6,  c. 
finding  of  judge  on,  what  to  contain,  379. 
finding  by  judge  on,  to  be  treated  as  a  verdict  of  a  jury,  379  c. 
for  the  purpose  of  an  appeal,  either  party  may  except  to  a  decision  on 

a  matter  of  law  arising  on,  380. 
a  review  of  the  evidence  appearing  on,  how  obtained,  381. 
questions  of  law,  how  and  when  reviewed,  381. 
questions  of  fiut,  how  and  when  reviewed,  381. 
hy  referee,  bv  consent,  384. 

by  order  of  the  court,  385. 
notice  of,  393  t  J,  it. . 
before  a  justice,  can  it  be'suspended,  69 /. 

See  Notice  of  trial,  Poetponement  of  trial,  Trial  by  jury,  New  trial, 
Verdict, 

TROVER,  requisites  of  complaint  in  action  in  nature  of,  176. 

answer  in  action  of,  196  6,/. 
TROYy  jueticee*  courte  of,  act  relating  to  fraudulent  debtors  to  extend  to  judg- 
ments of,  76  e. 
Mayor'e  court  of,  statutes  relating  to,  46  i, 
recorder  of,  statutes  relating  to,  646 1 . 

TRUST  COMPANY,  need  not  give  security  when  guardians,  674  a. 
accounts  of  deposits  with,  685. 
orders  to  draw  moneys  from,  685. 

TRI7STEE,  cause  of  action  against  defendant  as  trustee  cannot  be  united  with  a 
cause  of  action  against  him  personally,  249  6. 
may  be  sued  in  one  action  for  claims  arising  on  contract  and  by  operation  of 

law,  243. 
plaintiff  may  be  required  to  give  security  for  costs,  504. 

when  required  to  give  security,  506  A.  t. 

when  personally  liable  for  costs,  506  a. 
of  an  expreee  truet,  may  sue  without  joining  party  in  interest,  99. 
who  is  a  trustee  <>(  an  express  trust,  99,  99  a,  b,  d, 
who  is  a  trustee,  67  e,  249  e, 
costs  in  an  action  by  or  against,  504,  505, 506. 

TURNKEY,  cannot  be  bail,  284  c. 

TURNPIKE  ROADS,  jurisdicUon  of  county  courts  as  to,  41. 


796  DTOKX.  V^  Ttfete^M 


U. 


UNCERTAIN.    See  IndefiniU  and  Uncertain, 
UNCERTAINTY,  demurrer  will  not  lie  for,  184  h,  318  e, 

to  be  remedied  by  ameDdment,  330  g* 
UNDERTAKING,  to  be  proved  or  aeknowledged,  680. 

to  be  6]ed,  613. 

to  be  delivered  to  partiee,  613. 

amendment  of.  363  6. 
See  Secvrity. 
UNITED  STATES,  ■enrice  of  prooeai  npon,  146  A. 

UNITED  STATES  COURTS,  arreet  aed  bail  In,  373  h. 

proTistoni  of  eonrta  as  to  liena  of  jadgment,  extend  to 
judgment  oG  418  a. 
UNSOUND  MIND.     SeeFfraont  of  Dnwund  Mind, 
USB  AND  OCCUPATION,  reqaiaite  of  ooroplaiot  for,  176. 

anawer  in  action  for,  313  6. 
USURPING  fdlUt  or  franekite,  action  for,  621. 

USURY,  when  the  defendant  will  not  bo  reatrained  from  aetting  ap  the  defence  <rf; 

178  6.  ^ 

cannot  aet  up  tbe  defence  of,  on  tbe  trial,  303  g, 

anawer  of,  303  /.  303. 
amendment  to  admit  defence  of,  364  g,  h, 
corporation!  not  to  eet  up  the  defence  of,  303  d, 
UTIC A,  recorder't  court  of,  atatntea  relating  to,  46  /. 


V. 


VARIANCE,  not  to  be  deemed  material  unleas  it  has  mided  the  advene  party, 
.     353, 353. 
inatanoea  of  material  and  immaterial  varianeei^  353,  354. 
immaterial,  amendment  of,  354. 
in  jnaticea'  oourta,  when  to  be  diaregarded,  66. 
See  Amendment,  Mictake, 
VENUE.    See  Place  of  TTrial. 

VERDICT,  may  be  general  or  apeoial,  368. 
report  of  referee  is  not,  531  a. 
general^  defined,  368. 
opecial,  defined,  368. 

finding  by  judge  ia  in  nature  of,  379  «. 

to  control  general  verdict,  369, 371. 

what  to  atata,  366  d 

when  jury  may  render,  369. 

rule  as  to  decifliooi  on,  368  e, 

when  court  may  direct,  369, 

may  be  directed  to  be  in  writing,  369. 

to  be  filed  with  clerk  and  entered  on  the  minutes,  369. 

how  settled,  660,  661. 

turning  case  into,  660,  661. 
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general  or  epeoial,  when  jary  may  render  at  their  cliecretion,  369. 

thottld  eomprehend  the  whole  inues  sabmitted  to  the  jory,  369  d, 

may  6nd  some  wues  for  pUintiffand  aome  Tor  defeodant,  369  e. 

ahould  not  be  for  more  than  the  amonnt  claimed,  369  /. 

for  double  or  treble  damages,  370  k. 

may  aMoao  damages  contingently,  Slid. 

in  ejectment,  369  a. 

jury  may  correct,  371  e. 

may  give  defendant  aflirmative  relief,  372. 

entry  of,  379. 

interest  on»  when  allowed,  494 

conntyindge'oannot  order  stay  of  proceedings  after,  599,  601  e,  d, 

plaintiff  need  not  be  called  on  rendition  of,  662. 

when  irregular,  362  j, 

may  be  amended,  264  J,  371  c,  374  c,  d, 

in  actions  to  recover  personal  property,  369  6. 

jury  may  reconsider,  371  «. 

jud^  may  entertain  motion  to  set  aside^  373. 

subject  to  opinion  of  the  court,  376. 

VERIFICATION  of  pUadingo,  when  necessary,  219. 

how  to  be  made,  220. 
when  it  may  be  omitted,  220,  221. 

by  the  attorney  or  agent,  223. 
should  not  be  before  the  attorney  of  the  party,  225  g, 
copy  of,  must  be  serred  with  pleading,  227  e. 
out  of  State,  225  c,  d. 
by  foreigner,  225  e, 
by  a  marksman,  225/ 
form  o(,  by  party  to  action,  224. 

attorney  or  agent,  225. 
effect  of  orolttioff,  or  of  defect  in,  226, 
by  all  the  defendants  when  required,  227. 
efiect  of,  on  denial,  196  a. 

on  flrivolous  pleading,  353  g, 

VJSSSEI^,  proceedings  for  collection  of  demands  against,  not  affected  by  the 
code,  637. 
sale  of,  on  attachment,  333. 
aanults  on  board  ot    See  Aoiault. 
See  Owner. 

VOLUNTARY  APPBARANCE.     See  Appearance. 


W. 


WAGES  of  tf  amen,  may  be  sued  for  in  a  district  court,  76  a. 

WAIVER  of  irregularity  in  service  of  notice,  609  h. 

of  appeal  to  the  court  of  appeals,  what  deemed,  648. 

of  right  to  security  for  costs,  470  6, 471  j. 

of  costs  of  circuit,  487  h, 

of  defect  in  process,  157  a,  e,  d,  e. 
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■  of  defect  in  YeriSeation  of  a  pleading,  295  g, 
pleadiDg,  1B7. 

appoinunent  of  referee,  391  e» 
of  trial  by  jary,  37a 
of  ezcepUonflt  402  e. 

by  public  officer,  aa  to  place  of  trial,  122  d, 
WARRANT,  under  act  abolishing  imprisonment  for  debt,  may  now  iane  in  all 
caaea  prescribed  by  that  act,  272  a. 
of  attorney,  given  before  Joly,  1848,  jndgment  on,  614. 
of  atttiekment,  323.    See  Atiachtnent. 
for  arrest  of  judgnoent  debtor,  446^  448  d. 
WASTE,  iojtiDdtioo  to  reatraiu,  308  kj,  k 
parties  to  notion  to  reetrain,  108  j. 

actjj>n  of,  abolished,  and  action  under  the  code  sabstitated,  628. 
WIFEb    see  Buehand  and  wife,  Married  woman, 

WILL,  action  for  constmotion  of,  allowance  in  addition  to  coate,  488. 

See  Surrogate. 
WITNESS,  haw  compelled  to  attend^  on  trial  by  refereea,  393  L 
^^  on  snppienientary  proceedings,  455. 

fees  of,  for  attendance^  464  6. 

allowance  to^  in  proceedings  aapplementary  to  the  ezeention,  463. 

panishment  of,  for  disobedience  to  orders  of  judge  or  referee,  464. 

change  of  place  of  trial  for  conTenlence  of,  128.    See  Changing  place 

of  trial. 
referee  cannot  be,  in  a  reference  before  him,  396  c. 
judge  required  as,  72  a. 
parties  to  action  may  be,  571. 
interest  not  to  disqualify,  580. 

examination  of,  580.  ,'.n^ 

in  justicea*  eonrta,  581  <{. 
on  commiaMon,  588.  >    ^/^' 

conditionally,  594.  ^^^ 

by  consent,  596.  ^ 

in  supplementary  proceedings,  443. 
in  surrogates*  courts,  581  e. 
on  trial  at  the  circuit,  659. 
assignor  of  thing  in  action  may  be,  581,  505. 
wife  oannot  be,  against  husband,  586  e  to  g. 
in  action  on  attachment  bond,  336  e. 
WRECKS,  jurisdiction  of  county  court  as  to,  41. 

WRIT  of  ne  exeat,  when  it  may  issue,  271  6  to  e. 

of  aupplicavit,  is  not  abolished,  ^9  6. 

of  injunction,  abolished,  305. 

of  nuisance,  abolished,  628. 

of  error,  abolished,  511. 
^^     ojr  inquiry  of  damagee,  when  it  may  be  ordered,  350  d^  e,f. 
WRITINGS.    See  Admieeion^  Dieewery^  Inepection. 

WRITTEN  INSTRUMENT,  pleadings  in  action  on,  235. 

time  of  limitation  in  action  on,  86. 
ooata  in  action  for  construction  of,  488. 


• 
•* 


